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17  from  top,  add  reference  to  1  N.  R.  496. 
24  from  top,  add  reference  to  4  N.  R  82. 
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THE    NEW  REPORTS. 


EQUITY. 


Lord  Chaaoellor. 

8  Not.  1864. 


Foznr  v.  Fozkw. 


WUl,  Contiruetum^SpeeiJie  BequM^^ Rett"* 

lUveraal  of  the  deeiwm  r^^orUd  «i  8  K.  R.  45S. 

Semble,  viker*  a  tpteific  fumd  i$  givm  mbjwt  to 
miain  diairgn^  Mdk  eftaryei  amd  the  ruidu4  of  M« 
fund  afttr  defiraying  mieh  ehargst^  imut,  in  com  of  a 
defdmey  of  the  general  rteHuB^  contriinUe  pari  paara 
tothepaymeiUqfeoete, 

This  was  an  appeal  from  a  decision  of  his  Honour 
Tiee-Chancellor  Wood,  turning  on  the  construction  of 
awilL 

The  facts  sufficiently  appear  from  the  report  of  the 
aigoment  in  the  Court  below,  see  3  K.  B.  462. 

Freelmg  and  A.  S.  Miller,  for  the  plaintiE 

W.  M.  Janus,  Q^C,  and  Bevir,  for  the  adminis' 
tratriz. 

WiniU,  HaXleU,  and  Marlineau,  for  three  of  the 
charities. 

Freelimg  in  reply. 

Ths  Lobo  Ohakoiuoe  said,  that,  in  the  eonstraC'* 
tion  of  aa  instrument  worded  like  the  present  two 
minda  might  arriFe  at  a  different  oonclusiony  and 
neither  he  sure  of  having  discovered  the  true  mean* 
iag*  It  waa  his  du^»  howerer,  to  put  a  reasonable 
construction  on  the  testator's  language.  Where  a 
word  was  capable  of  two  distinct  meanings^  it  was 
a  sound  rule  of  construction  to  take  that  winM-timg 
which  was  eonsistent  with  the  whole  instrumenty  and 
not  that  which  rendered  some  part  unavailing. 
Inasmuch  as  the  testator  followed  the  gift  of  certain 
pecuniary  legacies  with  the  words  "The  rest  of  my 
property  in  the  Three  per  Cent.  Consols,*'  ^i  it  was 
a  reasonable  construction  to  suppose  that  by  the  word 
"rest"  the  testator  intended  what  should  remain 
after  paying  the  legacies  before  given  ;  and  this  view 
would  make  the  legacies  effectual,  while  a  contrary 
view  would  dtiaat  them,  since  there  was  no  other  fund 
able  to  diftmy  them*  He  thought,  therefore,  that  the 
YouV. 


Consols  were  sul]jected  to  the  legacies  in  case  of  need, 
as  wen  as  to  the  debts  and  funeral  expenses.  The 
decision  of  the  Yice-Chancellor  on  this  point  would 
therefore  be  reversed,  and  the  decree  modified  accord- 
ingly. 

As  the  testator's  property,  other  than  that  given 
to  the  charities,  was  insoffident  to  meet  the  pecuniary 
legadesy  so  that  there  was  no  general  residue  available 
for  costs,  some  discussion  arose  as  to  whether  so  much 
of  the  Consohi  as  remained  after  aatis^^g  the  pecu- 
nisry  legacies  was  first  to  be  resorted  to  for  payment  of 
costs,  or  whether  such  remainder  and  the  "pecuniary 
legacies  were  liaUe  jpari  paaeu.    Whareapon 

The  Lobd  Chakoellor  intimated  his  opinion  that 
where  the  reaidae  of  a  specific  fond  after  defraying 
specific  charges  was  bequeathed,  such  residue,  and 
the  charges  that  camo  out  of  it,  must  contribute  pari 
passu. 


Lords  Jufitioes. 

7  Nov.  1864. 


iTHE  Couirrsss  of  Har- 
EiKOTOK  V,  Sib  William 
JLthbbtok. 


Eeversian — Legatee  for  Life. 

In  this  case  (reported  in  the  Court  below,  4  K.  R.  206, 
but  which  does  not  now  call  for  alengthened  report)  the 
Lords  Justices  differed  from  the  opinion  of  the  Master 
of  the  Rolls,  and  held  that  the  testator  intended  his 
wife  to  take  a  life  interest  in  all  his  personal  estate, 
indnding  a  life  interest  in  the  capital  of  the  annuity. 

Lords  JufitioM.  I  coLUHawooD  v.  Hvbssll, 
8  KoY.  1864.       1 

Charge  of  Debts — Mortgage  hy  Exeeuior^^ 
Practice — Pleading — Demurrer. 

Semble  {Per  Kkioht  Bbvcb,  L.J.),  thai  when  the 
(UUgatiens  ofahiU  eoehibU  such  acas$  as  in  the  opiinon 
0/  the  Court  renders  it  unJU  to  decide  the  qtustumfoiih- 
mU  an  ansu>er  heing  put  in,  a  demurrer  for  mntt  oj 
equity  should  he  overrtded  with  a  reservation  to  the 
defendant  qf  the  henefit  qf  the  defence  at  the  hearing. 
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Lord,  Hardwkkt^s  qpinion  in  Brownsword  v.  Ed- 
wards (2  Ves.  243),  folUnoed, 

Per  Kniqht  Bruce,  L.  J.,  a  counsel  U  not  justified 
in  introducing  unfounded  allegations  into  a  bill  merely 
to  avoid  a  demurrer. 

Per  Turner,  L.  J.,  the  bona  fides  of  sales  or  mort- 
gages by  trustees  for  the  payment  of  debts  is  not  lightly 
to  be  discredited. 

This  was  an  appeal  from  a  decision  of  Vice-chan- 
cellor Stuart,  overmling  a  demurrer. 

Matthew  Plummer  by  his  will,  dated  in  1856,  after 
making  certain  specific  devises  and  bequests^  devised 
and  bequeathed  to  the  defendants,  Robert  Plummer 
and  Matthew  Plummer,  in  equal  shares,  certain  spe- 
cific legacies,  and  all  the  residue  of  his  estate  and 
effects,  both  real  and  personal,  subject  to  the  payment 
of  an  annuity  of  400/.  to  his  wife  Mary  Plummer, 
and  of  his  debts  and  the  costs  of  proving  his  will ; 
he  appointed  the  defendants,  R.  Plummer  and  M. 
Plummer,  executors  of  his  will,  and  directed  that 
their  receipts  should  be  sufficient  discharges  for  all 
moneys  to  be  received  by  them  pursuant  to  his  wilL 

The  testator  died  on  the  25th  of  December,  1856. 

In  1859  the  plaintiff,  on  behalf  of  himself  and  the 
other  unsatisfied  creditors  of  the  testator,  instituted 
a  suit  to  administer  the  testator's  real  and  personal 
estate ;  and,  in  pursuance  of  an  order  made  in  that 
suit,  the  defendants  K  Plummer  and^  Plummer,  as 
executors  and  trustees  of  the  testator's  will,  carried  in 
their  accounts,  verified  by  an  affidavit,  which  con- 
tained, among  the  particulars  of  incumbrances  affect- 
ing the  testator's  real  estate,  the  following  item : — 

"  14,0002.— A  mortgage  debt,  exclusively  of  interest 
due  to  the  trustees  of  Dr.  Russell,  being  a  first  charge 
on  testator's  freehold  land  at  Byker,  by  indenture 
dated  the  5  th  of  March,  1857.  Note.  TMs  mortgage 
was  arranged  for  by  the  testator  and  completed  by  the 
executors." 

The  bill,  after  stating  the  above  facts,  proceeded  to 
allege  in  effect — 

That  it  did  not  appear  from  the  account  of 
the  rents  and  profits  of  the  testator,  and  it  was  not 
the  fact,  that  there  was  in  the  month  of  March, 
1857,  any .  pressing  demand  against  the  testator's 
estate,  and  that  there  was  not  at  that  time  any  neces- 
sity for  the  executors  to  raise  the  sum  of  14,0002.,  or 
any  other  sum,  for  the  purposes  of  the  estate. 

That  the  mortgage  of  the  5th  of  March,  1857,  was 
made  between  the  defendant,  R.  Plummer,  of  the  first 
part ;  the  defendant,  M.  Plummer,  of  the  second  part ; 
Mary  Plummer  of  the  third  part ;  J.  D.  Powles  (as 
surety  for  the  payment  of  the  interest  on  the  loan) 
of  the  fourth  part,  and  the  defendants,  Dr.  Russell's 
trustees,  of  the  fifth  part,  and  was  a  mortgage  in  fee  in 
the  usual  form  of  the  Byker  Estate  to  secure  14,0002. 
and  interest  at  52.  per  cent,  with  a  proviso  for  re- 
demption and  reconveyance  of  the  mortgaged  property 
to  t^^  '  '    '    *»  R.  Plummer  and  M.  Plummer,  their 


heirs  or  assigns  as  tenants  in  common,  and  a  power 
of  sale  and  trust  of  the  ultimate  surplus  of  the  sale 
money  for  R.  Plummer  and  M.  Plummer  as  tenants  in 
common. 

That  the  indenture  of  mortgage  appeared  on  the 
face  of  it  to  have  been  made  by  the  defendants  R. 
Plummer  and  M.  Plummer,  as  beneficial  owners  of 
the  mortgaged  hereditaments  under  the  devise  in  the 
testator's  will  of  the  testator's  residuary  estate  to  them 
as  tenants  in  common.  That  it  was  not  stated  in 
such  indenture  that  the  mortgage  was  made  by  them 
as  executors  of  the  testator,  or  to  enable  them  to  pay 
his  debts,  or  otherwise  for  the  purposes  of  his  estate. 
That  the  plaintiff  had  ascertained,  and  it  was  the 
fact,  that  the  sum  of  14,0002.  was  not  raised  for  the 
purposes  of  the  testator's  estate,  and  was  not  stated  to 
the  defendants,  Dr.  Russell's  trustees,  to  be  raised  for 
any  such  purpose,  and  that  no  communication  was 
made  to  such  trustees  with  respect  to  the  testator's 
affairs  before  the  mortgage  was  executed.  That 
Dr.  Russell's  trustees  treated  the  defendants  R. 
Plummer  and  M.  Plummer  as  beneficial  owners  of  the 
mortgaged  hereditaments,  and  lent  the  sum  of  14,0002. 
to  them  in  that  character,  and  not  as  executors  of  the 
testator,  and  required  them  to  pay  the  succession 
duty  payable  by  them  as  devisees  for  their  own  benefit 
of  the  mortgaged  hereditaments,  which  they  paid 
accordingly ;  and  also  required  the  wife  of  the  defend- 
ant R.  Plummer  to  execute  a  release  of  her  claim  to 
dower  out  of  the  mortgaged  hereditaments. 

That,  although  the  testator  had  entered  into  nego- 
tiations for  an  advance  to  him  from  Dr.  Russell's 
trustees  on  the  security  of  a  mortgage  of  the  here- 
ditaments comprised  in  the  indenture  of  the  5tn  of 
March,  1857,  such  advance  was  not  made  in  his  life- 
time, and  he  was  under  no  binding  obligation  to  borrow 
the  same. 

That,  under  the  circumstances  aforesaid,  the  de- 
fendants. Dr.  Russell's  trustees,  had  full  notice,  at 
the  date  of  the  mortgage  and  before  they  advanced 
the  14,0002.,  that  it  was  not  being  borrowed  in  order 
to  pay  any  debts  of  the  testator,  or  otherwise  for 
purposes  connected  with  his  estate  ;  or,  if  they  had 
not  actual  knowledge,  that  the  circumstances  before 
stated  were  sufficient  to  put  them  on  inquiry  for  what 
purposes  the  sum  was  borrowed. 

The  plaintiff  prayed  that  it  might  be  decreed  that 
the  mortgage  of  the  5th  of  March,  1857,  onght  to 
stand  as  a  mortgage  of  the  beneficial  interest  only  of 
the  defendants  R.  Plummer  and  M.  Plummer ;  and 
that  it  was  subject  to  the  claims  of  the  testator's 
creditors  as  part  of  his  assets. 

To  this  bill  the  defendants  Dr.  Russell's  trustees 
demurred  for  want  of  equity.  Stuart,  Y.-C,  over- 
ruled the  demurrer  with  costs,  and  firom  that  decision 
the  present  appeal  was  brought. 

Bacon,  (2.(7.,  Oiffard,  Q.(7.,  and  Waybrd,  for  the 
defendants  Dr.  Russell's  trustees,  relied  on  the  law  as 
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stated  by  Lord  St  LeonarcU,  Yendors  and  ParchaBers 
(14th  6d.X  661 :  ''If  the  sale  or  mortgage,  from  the 
dreomstances  of  the  transaction,  afford  eyidence  that 
the  pnrchaae-money  was  not  to  be  applied  for  the 
debts  or  leipscies,  the  purchaser  or  mortgagee  would  be 
liable  to  the  chaige :  but  that  would  not  be  inferred 
on  li^t  gronnda'* 
They  referred  to 

Colyer  r.  Finch,  5  H.  of  L.  Ca.  905  ; 

EUmd  ▼.  Ekmd,  4  MyL  ft  Cr.  420. 
In 

StrvughiU  t.  AnaUy,  1  De  G.  M«  &  G.  685, 
great  streas  was  laid  on  the  delay  of  sixteen  years 
which  had  elapeed  between  the  testator's  death  and 
the  mortgage;  and  in 

Waikins  v.  Cheek,  2  8,  kS.  109, 
then  was  distinct  evidence  of  knowledge  by  the  mort- 
gagee of  a  breach  of  trost 
They  aim  referred  to 

Taylor  ▼.  Hatohina,  8  Yes.  209. 
They  sabmitted  that  the  proper  mode  of  defence  in 
a  case  like  the  present  was  by  demurrer ;  and  if  the 
defendants  omitted  to  demur,  they  did  so  at  the  risk 
of  costs, 

NetbiU  ir.  Berridge,  1  N.  R  845 ; 

(kdfrey  t.  Tuehtr,  8  N.  R.  20. 

Malins,  Q,  C,  and  DicHfuoTi,  for  the  bill,  contended 
that  the  special  circumstances  alleged  by  the  bill  were 
sufficient  to  Iiave  put  the  mortgagees  on  inquiry, 

Haynts  ^.  Fonhaw,  11  Hare,  98. 
In  the  present  case  the  shortness  of  the  time  which 
elapsed  between  the  testator's  death  and  the  mortgage 
was  as  much  a  ground  of  suspicion  as  the  length  of 
time  in 

ShvughiU  ▼.  AnOey  (loc.  ciL), 
for  the  mortgagees  knew  that  the  testator  was  nego- 
tiating a  loan  shortly  before  his  death,  and  that  should 
hare  put  them  on  inquiry. 

Boom,  Q.C,  in  reply. 

E5I0HT  Bruce,  L.  J.,  who  had  obserred  during  the 
arj^oment  that  he  strongly  disapproved  of  the  intro- 
duction of  unfounded  allegations  into  a  bill  in  order 
to  avoid  a  demurrer,  and  had  referred  to  Lord  Hard- 
wicke^s  opinion  in  Broumaword  v.  Edwards  (2  Yes. 
243)— that  even  in  some  cases  of  construction  a 
demnrrer  might  be  properly  overruled  without  pre- 
jadice  to  the  defendant's  right  of  taking  the  same 
defence  at  the  hearing,  said,  that  he  thought  the  state- 
ments in  the  bill  exhibited  a  case  which  required  an 
answer,  and  rendered  it  unfit  for  the  Court  to  come  to 
%  eonchuioa  on  the  merits  of  the  question  in  its  present 
state.  Ha  tfaoo^t,  therefore,  that  the  demurrer  should 
remain  ofwroled,  with  a  reservation  to  the  defend- 
ants oC  tiM  benefit  of  their  defence  at  the  hearing ; 
the  appeal  deposit  to  be  returned,  and  the  costs  of  the 
^emmm  hdm^  tlieir  Lordships  and  in  the  Court 
bdo«t»ii»Mtttrilh  by  the  Vice-chancellor. 


TuBNEB,  L.  J.,  said  that  as  the  Lord  Justice  Knight 
Bruce  agreed  with  the  Yice-Chancellor,  it  was  unne- 
cessary for  him  to  express  an  opinion  ;  his  impression, 
however,  was,  that  the  demurrer  should  have  been 
allowed,  for  he  did  not  think  the  allegations  in  the 
bill  sufficient  to  sho^  that  the  mortgagees  knew 
that  the  mortgage  money  was  not  to  be  applied  to  the 
payment  of  the  testator's  debts.  There  was  nothing 
more  alleged  against  them  than  that  they  had  dealt 
with  the  mortgagors  as  beneficial  owners.  He  thought 
it  of  great  importance  not  to  throw  doubts  lightly  on 
the  power  of  persons  in  the  position  of  these  mort- 
gagors to  mortgage  or  sell  their  testator's  estate. 
There  must  be  many  cases  where  debts,  not  approach- 
ing the  value  of  the  estate  sold,  remained  unpaid,  and 
in  such  cases  he  did  not  see  how  the  devisees  could 
deal  with  the  estate,  except  as  beneficial  owners,  for 
they  wonld  be  beneficial  owners  of  all  that  was  not 
required  for  the  payment  of  debts.  Estates  so  cir- 
cumstanced could  not  be  dealt  with  at  alL 

^ote.— See 

Boberts  v.  Berry,  3  De  G.  H.  ft  G.  284. 


Master  of  the  Bolls. 
4  Nov.  1864. 


HOLBr.   GiMBLETT. 


Uncertificated  Bankrupt^Eight  to  Sue^^ 
Parties. 

An  uneerlifieaied  bankrupt,  in  a  mil  to  recover 
remuneration  for  personal  services  rendered  since  the 
bankruptcy,  alleged  in  his  bill  that  his  assignees  claimed 
no  interest  in  the  sum  due.  It  appeared  by  the  bill  that 
he  still  owed  his  creditors  sixpence  in  the  pound: — 

Held,  on  demurrer,  that  he  could  maintain  the  suit, 
and  0uU  the  assignees  were  not  necessary  parties. 

This  was  a  suit  to  recover  from  the  defendants,  as 
executors  of  Mr.  Hole,  a  balance  due  to  the  plaintiff, 
as  master  of  a  vessel.  The  defendants  in  their  answer 
had  objected  that  the  plaintiff  was  an  uncertificated 
bankrupt  The  bill  had  thereupon  been  amended,  and 
it  now  alleged  that  the  plaintiff  had  become  bankrupt 
in  1847,  and  had  never  obtained  a  certificate,  but  had 
paid  his  creditors  Ids.  dd.  in  the  pound,  and  that  his 
assignees  claimed  no  interest  in  the  subject  matter  of 
the  suit,  which  was  money  earned  since  the  bankruptcy 
by  the  plaintiff's  personal  exertions. 

The  defendants  demurred  to  the  amended  bill. 

SouthgaU,  Q.C,  and  W.  W.  Karslake,  for  the  de- 
murrer, argued  that  the  plaintiff  could  not  maintain 
the  suit  without  having  obtained  his  certificate,  and 
that  even  if  he  could,  his  assignees  were  necessary 
parties. 

Selwyn,  Q.C»,  and  Bowdiffe,  for  the  bill,  contended 
that  an  uncertificated  bankrupt  could  acquire  property 
as  against  all  the  world  except  his  assignees  ;  and  that 
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especially  he  could  so  acquire  what  is  earned  by  his 
personal  exertions,  and  could  maintain  actions  to 
recover  such  property  and  earnings  from  third  persons, 
unless  they  could  show  that  the  assignees  had  inter- 
fered, 

SiXk  V.  Osborne,  1  Esp.  140  ; 

Webby.  Fox,  7T.  R.  891; 

Drayton  v.  Dale,  2  B.  &  C.  293  ;      . 

Fyson  v.  Chambers,  9  M.  &  W.  460 ; 

Herbert  v.  Sayer,  5  Q.B.  965  ; 

1  Selwyn's  Nisi  Prius,  292. 
Hero  there  was  not  only  no  allegation  that  the 
assignees  had  interfered,  but  it  was  alleged  that  they 
disclaimed. 

Southgaie,  Q.C.,  in  reply,  contended  that  the  cases 
cited  showed  oaly,  that  at  kw  the  bankrupt  could 
contract  as  the  agent  of  the  aes^ees,  and  could 
sue  on  inch  contract  in  his  own  name,  because,  until 
the  contrary  was  shown,  he  might  be  suing  for  the 
benefit  of  his  assignees.  But  that  did  not  apply  in 
Equity,  where  the  assignees  must  be  parties  to  the 
cause,  that  it  might  be  known  whether  they  allowed 
the  bankrupt  to  receive  the  money  sued  for  or  not. 
The  plaintiff  still  owed  his  creditors  sixpence  in  the 
pound,  so  that  the  assignees  would  be  committiiig  a 
breach  of  duty  if  they  disclaimed. 

The  Masteb  or  ths  Rolls  said,  that  the  plaintiff 
was  entitled  to  sue  for  the  remuneration  of  his  per- 
sonal services,  if  his  assignees  did  not  claim  the 
amount.  It  was  true  that  he  still  owed  his  creditors 
sixpence  in  the  pound;  but,  notwithstanding  that, 
there  might  be  circumstances  which  made  it  justi- 
fiable for  his  assignees  to  disclaim.  The  assignees 
were  not  necessary  x»rties  to  the  suit,  if  the  plaintiff 
could  prove  that  they  claimed  no  interest  in  it.  It 
was  not  necessary  for  the  plaintiff  in  a  foreclosure 
suit  to  make  a  person  interested  in  the  property  a 
party,  whom  he  alleged  and  could  prove  to  have 
previously  disclaimed  all  interest  in  the  matter.  So, 
in  the  present  case,  if  proof  could  be  given  of,  the 
discLoimer  of  interest  by  the  assignees,  it  was  not 
necessary  to  make  them  parties  in  order  that  they 
might  disclaim.  The  plaintiff  must,  of  course,  prove 
the  disclaimer,  like  any  other  fact  in  the  cause.  The 
demurrer  must  be  overruled. 


Master  of  the  Bolls. 
7,  8  Nov.  1864. 


Johnson  v,  Hellelst. 


Practioe — Partnership — Sale  of  Goodwill — 
Book  Debts — Form  of  Advet^tisement 

In  a  mil  for  tending  up  a  partnership,  the  partner^ 
ship  property  was  ordered  to  be  sold  as  a  going  conoem, 
vriih  exclusive  right  to  (he  purchasers  to  hold  themselves 
out  as  the  successors : — 

Held,  that  the  surviving  partner  was  entitled  to  have 
it  stated  in  the  advertisement  and  particulars  of  sale, 


(hat  his  right  to  set  up  (he  same  busing  in  the  same 
town  was  reserved. 

Held  also,  (hat  the  booh  debts  must  not  be  sold  apart 
from  the  goodwill. 

This  suit  was  instituted  by  William  Johnson  against 
the  executors  of  his  deceased  brother  John  Johnson, 
to  wind  up  the  partnership  which  had  been  carried  on 
between  them,  under  the  name  of  Samuel  Johnson  & 
Sons.  The  usual  decree  had  been  made,  including  an 
order  for  the  sale  of  the  partnership  property  in  the 
way  which  should  be  found  to  be  most  beneficial  to 
all  parties.  The  Chief  Clerk  certified  that  it  would  h& 
most  benefidal  to  all  parties  to  sell  the  property  of  tho 
partnership  "as  agoing  concern,  with  the  exclusive 
right  in  the  purchaser  or  purchasers  to  hold  out  him- 
self or  themselves  as  the  successor  or  successors  of 
Samuel  Johnson  &  Sons"  in  the  business^  and  that 
the  business  should  be  sold  with  the  premises  in 
one  lot 

The  conduct  of  the  sale,  the  plaintiff  having  ob- 
tained leave  to  bid,  was  given  to  the  defendant  Nichol- 
son, who  proposed  a  form  of  advertisement  of  the  sale 
which  corresponded  with  the  words  of  the  Chief  Clerk^s 
certificate,  with  the  addition,  that  tSie  purchaser  was 
to  take  the  stock  at  a  valuatiwi,  and ''  also  to  take  the 
book  debts  of  the  said  firm  at  a  sum  to  be  affixed.'* 
The  book  debts  were  estimated  at  50,000/.,  and  the 
stock  at  10,000/. 

The  plaintiff  proposed  (1),  that  a  clause  should  bo 
added  to  the  advertisement  and  particulars  of  sale, 
stating  that  the  surviving  partner  was  at  liberty  to 
carry  on  the  same  business  in  the  same  town  ;  (2), 
that  it  should  not  be  compulsory  on  the  purchaser  of 
the  business  to  take  the  book  debts,  but  that  it  should 
be  left  to  his  option.  The  matter  was  adjourned  into 
Court 

Hothouse,  Q.C.,  and  Waller  for  the  defendant 
Nicholson,  contended : 

On  the  first  point,  that  it  was  the  plaintiff's  in- 
terest to  injure  the  sale  by  inserting  a  kind  of 
threat  in  the  advertisement  that  he  was  going  to 
set  up  business.  The  plaintiff  could  not  hold  him- 
self out  as  ''successor"  of  the  old  firm,  although 
he  might  set  up  the  same  business,  and  state  that  ho 
was  the  surviving  partner  of  the  old  firm.  If  ho 
made  representations  that  were  not  true  or  bond  fide, 
or  that  were  calculated  to  mislead  the  public,  he  would 
be  restrained  at  the  suit  of  the  purchaser.  According 
to  the  authorities,  the  right  of  the  purchaser  would  be 
"exclusive," 

Hall  V.  Barrows,  1  N.  R.  543 ;  on  appeal,  3  N.  R. 
259; 

Bury  V.  Bedford,  1  N.  R.  5  ;  ^ 

CruUwdl  V.  Lye,  17  Ves.  335  ; 

Churton  V.  Dot^las,  John.  174  ; 

Cook  V.  CoUingridge,  Jac  607  ;  27  Beav.  456 ; 

Smith  V.  BversU,  27  Beav.  446  ; 

Mellersh  v.  Keen,  28  Beav.  458. 
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On  the  second  point,  that  the  evidence  ahowed 
that  it  was  nsnal  to  sell  the  book  debts  with  the  good- 
will, and  that  they  formed  one  of  the  means  of  intro. 
dacing  a  purchaser  to  the  customers  and  ensuring  to 
him  the  goodwUL  But  if  the  plaintiff  bought  the  good- 
will he  would  not  want  this  introduction,  and  would 
not  care  to  buy  the  book  debts,  which  would  therefore 
realise  very  little. 

Fabetf  for  the  other  defendants,  took  no  part  in  the 
argument. 

(7.  HaU  (BaggaXlay^  Q,C.,  with  him),  for  the 
plaintiff,  contended, 

On  the  first  point,  that  it  would  be  a  concealment 
of  the  truth  if  the  clause  proposed  by  the  plaintiff  were 
omitted  from  the  advertisement,  and  a  jjurchaser  could 
not  be  compelled  to  complete.  Usually  the  right  of 
the  surviving  partner  to  set  up  the  same  business  was 
stated  in  the  decree,  and  then  it  was  unnecessary  to 
state  it  in  the  advertisement  of  sale ;  but  no  mention 
was  made  of  it  in  the  decree  in  the  present  suit  It 
woold  not  be  fair  dealing  to  leave  the  purchaser  to  rely 
on  l^al  subtleties  about  bond  Jldc  representations. 

On  the  second  point,  that  the  amount  of  the  book 
debts  was  so  large,  it  might  be  very  prejudicial  to 
the  sale  to  insist  on  a  purchaser  of  the  goodwill  buying 
them  as  well  as  the  stook.  Such  a  large  capital  would 
be  nquired  for  this,  that  conipetition  would  be 
diminiahed,  and  a  less  price  realised, 

ffobhouse,  Q.C.f  in  reply,  as  to  the  first  point, 
aigued  that  the  doctrine  of  eavtai  emptor  applied  in 
sooh  a  sole  as  the  piesent ;  that  the  purchaser  must 
know  the  law  as  to  surviving  partners,  and  should 
inquire  whether  there  was  a  surviving  partner.  All 
purchasers  wero  subject  to  legal  subtleties.  It  would 
introduce  a  new  practice  to  insert  the  proposed  clause. 

Thb  Makter  of  the  Rolls  said,  that,  no  doubt 
the  Court  always  desired  to  sell  property  as  advan- 
tageoiuly  as  possible,  but  the  principle  was  clear 
that  the  whole  truth  must  be  disclosed  in  the 
partieulars  of  sale.  Kow  it  was  impossible  to 
say  that  a  purchaser  would  have  the  exchinve 
right  of  holding  himself  out  as  successor  of  the 
firm  of  Samuel  Johnson  k  Sons,  when  the  plaintiff 
was,  as  he  was  admitted  to  be,  entitled  to  set  up  a 
amilar  business  in  his  own  name  of  Johnson,  in  the 
nme  street,  and  to  say  that  he  was  the  surviving 
partner  of  Samuel  Johnson  ft  Sons.  The  value  of 
the  goodwill  might  be  very  great,  if  there  was  no 
other  person  than  the  purchaser  who  could  rightfully 
represent  himself  to  the  customers  of  Samuel  Johnson 
k  Sons  as  connected  with  the  old  firm,  but  it  might  be 
very  small,  if  the  surviving  partner  could  likewise  do  so. 
If  a  purchaser  applied  to  the  Court  on  the  ground  that 
he  had  bou^^t  the  goodwill  without  knowing  that 
the  sarriring  partner  could  set  up  a  similar  busi- 
ness, the  Court  would  probably  set  aside  the  sale. 
Although  it  was  unusual  to  put  in  any  such  clause  as 


proposed,  yet  it  was  necessary  to  show  clearly  in  tlie 
particulars  and  conditions  of  sale,  and  in  the  advertise* 
ment,  that  tiie  plaintiff  William  Johnson  was  at 
liberty  to  oarry  on  a  similar  business  in  Iho  sam* 
town.  * 

As  to  the  second  point,  the  book  debts  must  be 
sold  with  the  bosiness.  It  was  the  mode  by  whidi  a 
stranger  to  the  business  was  able  to  acquire  the  good- 
will and  retain  the  old  customers  of  the  firm.  It  was 
obvious  that  if  it  was  left  to  the  option  of  the  pur- 
chaser to  take  the  book  debts  iff  not,  the  plaintiff 
who  did  not  require  them  as  an  introduction  to  the 
customers  of  the  firm  would  be  able  to  give  a  larger 
price  for  the  goodwill  than  another  person  who 
would  have  to  buy  the  book  debts  as  well;  the 
plaintiff  might  refuse  the  option  of  taking  the  book 
debts,  and  they  would  be  almost  worthless  to  any 
one  else.  The  purchaser  must  be  obliged  to  take  the 
book  debts  at  a  price;  to  be  affixed.  The  costs  of  all 
parties  to  be  costs  in  the  cause. 


8  Nov.  1864.  I 

Practice — Co*ts — Administration  Suit, 

In  a  general  adminiitration  mii  involwng  quuUona 
relating  to  realty  isAers  there  vjoe  no  permnaUy  and  no 
debts,  the  oogts  of  the  mit  were  ordered  to  be  paid  out  of 
the  devised  and  descended  estates  pro  ratft. 

This  was  a  general  administration  suit  (reported  on 
the  former  hearing,  4  K.  It  492),  which  now  came  on 
for  further  consideration  and  on  the  question  of  costs. 
It  also  involved  the  decision  of  questions  between  the 
devisees  inter  se  and  the  devisees  and  heir-at-law 
inter  se. 

The  Chief  Clerk  by  his  certificate  found  that  there 
was  no  personalty  and  no  debts. 

The  present  report  is  confined  to  the  question  of 
costs  arising  under  the  above  circumstances. 

Olasse,  Q.C.J  James,  Q.C.,  and  Fitsroy  Kelly,  for 
the  parties  interosted  in  the  devised  estates,  asked 
that  the  costs  of  the  suit  should  be  borne  by  the 
descended  estates. 

Daniel,  Q.C,,  and  Rasch,  for  the  parties  interested 
in  the  descended  estates,  denied  that  the  costs  ought 
to  be  thrown  upon  them.  At  all  events,  the  heir-at-law 
ought  only  to  be  charged  with  his  proportion  of  the 
costs  of  the  suit, . 

Maddisbn  v.  Pye,  32  Beav.  658. 

^ily,  Q.C.,  and  Atkin,  for  other  parties. 

Shapter,  Q.C.,  and  LeuHn,  for  the  tmstees. 

KiKOEBSLET,  T.-C,  Said,  that  in  a  soit  for  the 
administration  of  personal  and  real  estate,  the  ordinary 
rule  was,  that  where  there  was  both  personal  estate  to 
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administer  and  debts  to  pay,  the  personal  estate,  so 
far  as  related  to  the  costs  of  the  suit,  qud  suit  for 
the  administration  of  the  personally,  paid  first '  the 
costs  and  then  the  debts.  If  there  was  not  saffi- 
cient  to  pay  the  debts,  then,  of  coarse,  the  real  estate 
was  resorted  to.  But  if,  besides  the  question  of  admi- 
nistration, there  were  also  questions  relating  to  the 
devisees*  interests  under  the  devises  in  the  will, 
it  did  not  follow  that  the  personal  estate  would  bear 
the  costs  of  the  determination  of  those  questions, — 
so  far  as  those  questions  occasioned  costs  to  be  incurred. 
In  the  present  instance  there  was  an  administration 
suit,  but  it  was  a  suit  which,  besides  the  question 
of  general  administration,  raised  questions  which  were 
quite  irrespective  of,  and  had  nothing  to  do  with, 
administration,  but  concerned  only  the  rights  of  the 
different  devisees  inter  9e,  or  the  rights  of  the  different 
devisees  and  heir-at-law  inier  se  ;  which  questions,  of 
course,  had  nothing  to  do  with  administration. 
Moreover,  in  the  present  case  there  was  no  personal 
estate  to  administer,  and  there  were  no  debts  to  pay, 
and  the  persons  who  were  the  proper  persons  to  bring 
forward  the  questions  which  had  been  argued  were 
persons  who  had  no  interest  in  the  administration  of 
the  personal  estate,  except  so  far  as  it  was  desirable 
for  a  devisee  of  the  real  estate  to  obtain  administra- 
tion, in  order  to  clear  the  estate  devised  to  him  of  all 
liability  to  debts  by  the  application  of  the  personal 
estate  to  that  purpose ;  and  although  a  portion  of 
the  costs  had  been  incurred  in  respect  of  inquiries  as 
to  the  personal  estate  and  debts,  yet  that  was  not  the 
whole  of  the  costs  of  the  suit. 

There  being  here  no  personal  estate-  to  pay  the 
costs,  and  no  debts  to  pay,  the  point  was,  what 
was  to  be  done  with  regard  to  the  costs,  includ- 
ing, of  course,  the  costs  of  those  inquiries,  which 
had  been  properly  incurred,  in  connection  with 
the  administration.  If  there  were  personal  estate, 
then  the  costs  of  the  administration  would  come 
out  of  the  personal  estate,  as  he  had  said.  But 
there  was  here  no  personal  estate,  and  therefore  the 
whole  question  seemed  to  him  to  resolve  itself  into 
this :  The  present  was  a  suit  which  involved  ad- 
ministration ;  that  is,  inquiries  as  to  the  personal 
estate  for  the  purpose  of  administration,  but  it  had 
turned  out,  under  the  decree  to  administer,  that  there 
was  nothing  to  administer,  and  no  debts  to  pay  under 
the  administration.  This  suit  had  therefore  resolved 
itself  into  one  in  which  the  questions  evolved  were  en- 
tirely questions  between  the  devisees,  and  the  devisees 
and  heir-at-law;  and  whatever  might  be  the  rule 
as  to  administration,  estates  which  were  the  subject 
of  controversy  must  bear  the  costs  pro  raid.  It  did 
not  appear  to  him  that  the  principle  of  the  costs 
being  first  payable  out  of  the  personal  estate  and 
then  out  of  the  descended  estate  applied  to  such  a 
case  as  the  present,  where,  in  point  of  fact,  the  ques- 
tions were  entirely  questions  relating  to  the  rights 
of  the  devisees  intw  m,  and  the  rights  of  the  devisees 


and  heir-at-law  inter  h.  Therefore  the  costs  must  be 
borne  pro  rtUd  out  of  the  devised  and  descended  por* 
tions  of  the  estate. 


,^*^*^':?-      {    BabeowV  Griffith. 
8,  4,  6  Nov.  1864.     I 

Charge  of  Debts  —  Mortgage  by  Executor  — 
Priority, 

An  executor  and  beneficial  devieee  of  reaUy,  syJbjed  to 
a  charge  qfdebta^  included  private  property  ofhia  own 
in  a  mortgage  of  ike  devised  estate: — 

Held,  not  to  c^jford  eueh  intrinsic  evidence  of  an 
intention  on  the  part  of  the  executor  to  misapply  the 
money  as  to  deprive  the  mortgagee  of  his  security, 

William  Glynne  Griffith,  who  died  in  1842,  devised 
his  real  estates  in  Carnarvon  and  Anglesey,  subject  to 
a  charge  of  debts  and  legacies,  to  his  son,  the  defen- 
dant D.  W.  Griffith,  and  made  him  and  another  his 
executors.  The  estates  were  incumbered,  and  the 
personal  estate  proved  insufficient  to  pay  the  debts. 

D.  W.  Griffith  raised  various  sums  by  mortgages, 
which  included  lands  of  his  own  and  of  the  testator. 
The  mortgages  recited  the  will  and  probate,  but  not 
that  the  money  was  wanted  to  pay  the  debts.  It  was 
not  proved  whether  the  money  was  in  fact  so  applied 
or  not. 

The  plaintiffs,  specialty  creditors,  filed  a  bill  for 
administration  against  D.  W.  Griffith,  the  then  heir- 
at-law  and  surviving  executor.  Inquiries  were  directed, 
and  the  question  of  the  priority  of  the  mortgagees 
over  the  creditors  claiming  under  the  chaige  was 
adjourned  into  Court 

Baccny  Q.C.,  and  F,  0.  ffaynes,  for  the  plaintiff. 
The  mortgagees  who  took  the  security  of  D.  W. 
Griffith's  own  estate  had  notice  that  the  executor  was 
borrowing  for  his  own  purposes,  and  could  not  stand 
in  priority  over  the  general  creditors  on  the  devised 
estates, 

ffaynes  v.  Forshaw,  11  Hare^  98  ; 
Carter  v.  Sanders,  2  Drew.  248. 

Oreene,  Q^C,  and  Jones  Bateman,  for  the  mart* 
gagees,  «m<rd. 

The  trustee  or  executor  is  the  proper  person  to 
mortgage  for  the  purpose  of  pa3ring  the  debts ;  the 
mortgagee  is  not  bound  to  inquire  for  what  purpose  the 
money  is  wanted ;  and  nothing  but  intrinsic  evidence, 
appearing  on  the  face  of  the  transaction,  that  the 
executor  is  not  acting  in  discharge  of  his  duty,  will 
deprive  the  mortgagee  of  his  protection.  The  &ct  of 
an  executor  having  included  in  the  mortgage  pro^ 
perty  belonging  to  himself  affords  no  such  evidence, 
where  the  executor  is  also  owner,  subject  to  the 
charge, 
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Colyer  v.  Pinch,  5  H.  of  L.  Ca.  905,  928  ; 

Elliot  V.  Merrymaiit  2  Atk.  i  ; 

Page  v,  Adam,  i  Beay.  269  ; 

Share  T.  Borrer,  1  Keen,  559  ; 

Siroughai  y.  AnsUy,  1  De  G.  M.  &  G.  685,  649  ; 

Eland  y.  Eland,  4  Myl.  &  Cr.  420  ; 

WatkinsY,  Cheek,  2  S.  &  S.  199  ; 

Miles  y.  Dumford,  2  De  G.  M.  &  G.  641  ;  (where 

eyen  an  inqniiy  into  the  circumatauces  of  the 

loan  wasrefased) ; 
M'Leod  y.  Drumnumd,  17  Ves.  152  ; 
Sag.  V.  &  P.  661  (14th  ed). 

CoUy  Q.C.f  and  Maeiuighten,  for  other  parties  in 
the  same  interest. 

It  is  UBoal  for  executors  and  devisees  in  trust  to 
pay  debts,  who  are  aUo  beneficially  interested  in  the 
estate,  to  ooyenant,  on  a  mortgage,  for  payment  of  the 
mortgage  debt, 

2  Dayidson,  Cony.  841,  note  (2nd  ed.). 

A  personal  covenant  is  quite  as  strong  a  circum- 
stance as  a  collateral  security. 

Oihome,  Q.  C,  and  Poujcliffe,  for  mortgagees  entitled 
to  priority. 

Malins,  Q.C.,  Kenyan,  Q.C.,  Batten,  Dickinson, 
Kinydon,  Johnson,  Langworthy,  and  Pox,  for  other 
parties. 

Bacon,  Q.C.,  in  reply. 

We  do  not  say  that  the  giving  collateral  security  is 
conclusive,  but  that  it  is  strong  evidence  to  show 
improper  dealing. 

Stuaut,  T.-C,  said  that  it  had  appeared  to  him  at 
first  that  the  inclusion  of  private  property  in  the 
mortgage  would  raise  a  presumption  that  the  trans- 
action was  not  attributable  to  the  ordinary  duty  of 
the  executor.  He  thought,  however,  that  that  was 
not  a  correct  view  of  the  law.  Since  the  decision  in 
Ballr.  Harris  (4  Myl.  k  Cr.  264),  the  rule  in  favour  of 
purchasers  and  mortgagees  who  claim  from  an  exe- 
cutor owning  the  property,  subject  to  a  charge  of 
debts,  had  been  very  clear, — viz.,  that  the  transaction 
must  afford  intrinsic  evidence  that  the  money  was  not 
to  be  applied  in  payment  of  the  debts.  It  was  tnie 
that  Sir  W.  Grant  and  Lord  Eldon  were  not  quite  in 
accord;  but  Lord  Eldon  had  said— what  all  subse- 
quent cases  seemed  to  be  consistent  with—that  the 
mere  circnmstance  that  the  executor  added  property 
of  bis  own,  would  not  alone  suffice  to  invalidate  the 
transaction.  The  mortgagees  would  therefore  take 
priority  over  the  creditors  claiming  under  the  charge. 

JVoftL— See 
CaUungvood  y.  Ruppell,  p.  1  su^. 


Wood,  V.-O.  I 

5,  8  Nov.  1864.    ( 


Buckle  v.  Bbistow. 


Will,  Construction — Void  for  Uncertainty^ 
Gift  to  Executors — Resulting  Trust, 

A  testator  gave  real  and  personal  ftroperty  to  ezeeU' 
tors  and  trustees  upon  trust,  to  convert  and  hold  upon 
such  trusts  cu  he  might  appoint,  and  **  in  default  of  ap- 
pointment, then  for  the  same  to  he  expended  and  appro- 
pricUed  within  three  years  after  his  decease  in  such 
way  and  manner  and  for  such  purposes  as  they  or  the 
majority  of  them  in  their  judgment  or  discretion 
should  agree  upon."  By  codicil  the  testettor  gave  cer- 
tain pecuniary  legacies  to  the  executors  "  irrespective  of 
any  interest  they  might  ultimately  take  in  the  residue 
\  of  his  estaU"  .— 

Held,  that  the  executors  were  trustees  for  the  heiress- 
at-law  and  next  of  kin, 

A  testator  by  his  will  dated  the  12th  of  August,  1868, 
after  directing  his  just  debts  and  funeral  and  testa- 
mentary expenses  to  be  paid,  gave,  devised,  and  be- 
queathed all  and  every  his  property,  estate,  and  effects, 
to  his  trustees  and  executors  thereinafter  mentioned 
upon  trust  for  conversion,  and  directed  that  their 
receipts  should  be  good  discharges  for  the  same.  He 
then  gave  several  legacies  to  charities,  some  of  which 
were  to  be  expended  in  annual  sums  by  his  trustees 
until  exhausted.  The  will  then  proceeded:  "I  give 
the  residue  of  my  property  (after  payment  of  the  fore- 
going amounts)  upon  trust  for  my  executors,  to  hold 
the  same  for  such  uses  and  purposes  as  I  may  by 
codicil  or  deed  direct  or  appoint,  and  in  default  thereof, 
then  for  the  same  to  be  esepended  and  appropriated 
within  three  years  after  my  decease,  in  such  way  and 
manner  and  for  such  purposes  as  they  or  the  majority 
of  them  may  in  their  judgment  and  discretion  agree 
upon."  The  testator  appointed  five  persons  executors 
and  trustees  of  his  wilL 

By  a  codicil  of  even  date,  after  giving  to  the  same 
executors  legacies  of  unequal  amount,  as  tokens  of 
his  esteem,  and  directing  the  legacies  to  be  retained 
by  his  executors  for  their  absolute  benefit,  proceeded 
thus  :  "And  I  also  give  such  five  legacies  irrespective 
of  any  interest  they,  my  said  executors,  may  ulti- 
mately take  in  the  residue  of  my  estate."  He  then 
gave  other  pecuniary  legacies  of  small  amount  to 
various  persons,  and  a  freehold  estate  to  one  of  his 
executors  for  his  absolute  use. 

The  testator  died  on  the  28th  of  April,  1864,  with- 
out having  made  any  appointment  of  the  residue,  and 
four  of  his  executors,  claiming  to  be  beneficially  en- 
titled to  it,  by  a  deed  poll  of  the  6th  of  July,  1864, 
appointed  the  residue  in  equal  shares  among  the  five 
executors.  The  bill  was  filed  by  tlie  plaintiff,  the 
heiress-at-law  and  sole  next  of  kin  of  the  testator,  an 
prayed,  among  other  things,— that  the  trusts  by  the 
wiU  declared  of  the  residuary  estate  of  the  testator  might 
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be  declared  void  for  uncertainty ;  for  administration ; 
and  a  declaration  that  the  deed  poll  of  the  6th  of  July, 
1864,  was  inoperative  and  void. 
The  executors  demurred,  for  want  of  Equity. 

Willcoek,  Q.a,  RoU,  Q.a,  JRoupell  and  Robinson, 
in  support  of  the  demurrers,  argued,  that  the  word 
**  trust,"  in  the  residuary  bequest,  only  extended  to 
the  first  part  of  the  sentence.  That  no  stress  could  be 
laid  on  the  word  "expended,"  and  that  "appropriate" 
was  a  proper  word  for  a  person  giving  to  himself. 
The  gifts  in  the  codicil  to  the  executors  were  of 
unequal  amounts,  and  the  words  "  irrespective  of  any 
interest  they,  my  said  executors,  may  ultimately  take 
in  the  residue  of  my  estate,"  had  no  meaning,  unless 
the  testator  intended  that  they  might  appoint  to  them- 
selves so  much  of  the  residue  as  he  might  not  subse- 
quently dispose  of,  for  they  coiild  not  otherwise  take 
any  benefit  in  his  estate.  This  was  the  case  of  a 
general  power  of  appointment  in  the  executors,  and 
not  a  trust     They  cited, 

Dawson  v.  Clark^  15  Ves.  409 ;  on  appeal,  18 
Ves.  247 ; 

King  v.  Denison,  1  V.  &  B.  272  ; 

Oihbs  v.  Rumsey,  2  Y.  &  B.  294  ; 

Barrs  v.  Fewkes,  8  N.  R.  704  ; 

Harrison  v.  Harrison^  4  N.  R.  224  ; 

Williams  v.  Roberts,  4  Jur.  (M.  a.)  18. 

Oiffard,  Q^C,  and  Speed,  in  support  of  the  bill, 
argued  that  this  was  a  trust,  and  a  trust  too  indefinite 
to  be  carried  into  effect,  and  one  which  must  there- 
fore result  in  favour  of  the  heiress-at-law  and  next  of 
kin  respectively.     They  cited, 

Morice  v.  Bis?iop  of  Durham,  9  Ves.  899  ; 

Fowler  v.  Garlike,  1  Russ.  &  My.  232 ; 

Vezey  v.  Jamson,  1  S.  &  S.  69  ; 

Slubbs  V.  Sargon,  2  Keen,  255  ; 
and  the  note  in  1  Jarman  on  Wills,  p.  535,  to  Datoson 
V.  Clark, 

Willcock,  Q.C.,  in  reply,  cited, 
Hughes  t.  Evans,  13  Sim.  496. 

In  Morice  v.  Bishop  of  Durham  (loc,  cU,),  and  the 
cases  cited  of  resulting  trust,  it  was  evident,  at  all 
events,  that  the  executors  were  not  intended  to  take. 

Wood,  V.-C,  after  reading  the  part  of  the  will  upon 
which  the  difficulty  arose,  observed,  that  the  words 
"  upon  trust "  in  the  residuary  bequest  extended  gram- 
matically through  the  whole  clause ;  it  was  upon  trust 
to  be  expended  and  appropriated,  &c.  First,  taking 
the  will  by  itself,  he  must  consider  its  bearing  with 
respect  to  Qxbbs  v.  Rumsey  (loc.  ciL),  on  the  one  side, 
and  Fowler  v.  Oarlike  {loe.  cit.),  on  the  other. 

He  was  at  first  inclined  to  believe,  having  regard  to 
the  decision  in  Qibbs  v.  Rumsey,  that  the  plaintiff  must 
wait  till  the  expiration  of  the  three  years,  but  on  con- 
sidering if  orice  V.  Bishop  of  Durham,  and  similar  cases, 
and  the  judgment  of  Sir  J.  Leach  in  Vezey  v.  Jamson, 


which  was  in  direct  confliction  with  Sir  W.  Grant's  ded* 
sion,  he  came  to  the  conclusion  that  the  rule  laid  down 
by  Sir  J.  Leach  was  correct,  and  in  accordance  with  the 
decision  in  Aforice  v.  Bishop  of  Durham.  Lord  Cotten- 
ham,  in  Ellis  v.  Selby  (1  MyL  ft  Cr.  286),  said,  "  If 
I  the  two  cases  of  Oibbs  v.  Rutmsey  and  Fowler  t. 
'  Oarlike,  can  stand  together,  the  latter  would  be  a  much 
,  stronger  authority  in  fiivour  of  this  being  coastmed  as 
a  trust  than  the  former  would  be  in  favour  of  its  being 
construed  as  an  absolute  gift.  Questions  of  this  kind, 
however,  must  be  decided  on  th«  construction  of  the 
language  of  the  instrument  in  each  particular  case.*' 
In  the  present  case  the  bequest  was  "upon  trust'* ; 
but  if  these  words  had  been  omitted,  and  the  testator 
had  merely  given  his  residuary  estate  to  the  execu- 
tors, to  be  expended  and  appropriated  as  they  in 
their  discretion  might  agree,  he  could  not  construe  the 
bequest  as  a  gift  to  the  executors  personally,  or  one 
which  gave  them  power  to  dispose  of  it  to  any  one, 
including  themselves.  He  could  not  think  that 
when  the  testator  gav«  a  minority  of  his  executors 
the  power  to  decide,  he  meant  that  three  of  them 
might  share  the  property  among  them  to  the  exclusion 
of  the  other  two. 

This  was  a  trust,  not  ownership,  and  the  executors 
being  trustees  could  not  appoint  to  themselves,  and 
the  trust  was  too  vague  and  uncertain  for  the  Court  to 
execute.  As  to  the  codicil,  that  favoured  the  construc- 
tion he  had  put  upon  the  wilL  The  defendants  con- 
tended that  the  words,  "irrespective  of  any  interest 
my  executors  may  ultimately  take  in  the  residue  of  my 
estate,"  had  reference  to  an  appointment  of  the  residue 
which  they  might  make  among  themselves,  as  he  had 
given  them  no  interest  in  his  estate  independently 
of  the  legacies  in  the  codicil,  —if  so,  then  the 
clause  must  be  taken  to  mean  "  irrespective  of  any 
interest  the  majority  of  my  executors  may  agree 
upon."  The  testator  contemplated  a  future  act ; 
but  which  was  the  more  likely,  a  future  act  to  be 
done  by  himself  or  by  the  executors  ?  It  was  evident 
that  the  testator,  though  quite  unnecessarily,  had 
reserved  to  himself  this  power,  and  having  by  one 
codicil,  made  on  the  same  day  as  his  will,  given 
legacies  of  unequal  amounts  to  his  executors,  thought 
he  might  perhaps  on  a  future  occasion  make  a  further 
gift  to  some  of  them. 


Wood^  V.-0. 

8  Nov.  1864. 


HOWAED  V.  WOODWAHD. 


Solicitor — CUrk — Injunction — Liquidated 
Damages, 

A  solicitor  and  his  clerk  executed  a  bond,  conditioned 
that  if  the  clerk  should  carry  on  the  business  of  a  soli- 
citor within  a  prescribed  distance,  theri,  provided  he  paid 
10007.  as  liquidated  damages,  the  bond  shotUd  be  void. 
The  clerk  commenced  business  as  a  solicitor  within  the 
prohibited  limit : — 

Held,  that  the  solicitor  was  entiUeJ  to  an  injunction. 
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The  pltintiff,  a  solicitor,  engaged  the  defendant  as 
his  elerk,  under  an  arrangement  that  the  defendant 
should  not  set  up  in  business  within  fifty  miles  of 
Wejmouth  or  Melcombe  Regis.  Two  years  subse- 
quently, a  bond  was  executed  by  the  defendant,  in 
consideration  of  a  gradually  increasing  salary.  The 
condition  of  the  bond  was  as  follows  :  '*That  if  the 
said  W.  shall  cany  on  the  business  of  a  solicitor 
within  fifty  miles  of  Weymouth  or  Melcombe  Regis, 
then  if  the  said  W.  shall  pay  to  the  said  H.  the  full 
smn  of  1000/.,  as  and  for  liquidated  damages,  the 
said  bond  shall  be  roid  and  of  no  effect,  otherwise 
it  shaU  be  and  remain  in  full  force  and  virtue." 
The  defendant  subsequently  took  out  a  certificate 
to  practise  as  a  solicitor,  and  set  up  in  business  in 
Weymouth. 

Cfiffard,  Q.(7.,  and  BedweU,  for  the  plaintiff,  cited, 
French  y.  MaaxU,  2  Dr.  k  W.  269  ; 
Colu  V.  SifOB^  5  De  0.  M.  &  G.  1. 

JKott,  Q.C,  and  DicJcmtany  for  the  defendant,  con- 
tended that  the  law  did  not  favour  restraints  upon 
trade.  Though  now  not  absolutely  prohibited,  they 
were  regarded  with  suspicion. 

Here  there  was  no  covenant  not  to  practise,  but 
an  agreement  that  if  defendant  did  praotise,  he  should 


pay  a  certain  sum  as  liqtddated  damages — in  fiut,  as 
purchase-money  for  his  business. 

Woodward  v.  OyUa,  2  Vem.  119. 
These  were  liquidated  damages,  and  not  a  penalty, 

QaUvoorthy  v.  StruU,  17  L.  J.  (n.  h.)  £z.  226. 

Wood,  Y.-C,  said  that  he  could  not  pnm4  facU 
imagine  in  the  present  instance  that  it  was  intended 
that  the  defendant,  on  the  payment  of  a  specified  sum, 
might  commence  business  as  a  solicitor  in  opposition 
to  the  plaintiff,  and  thus  possibly  carry  off  the  busi- 
ness of  his  late  employer.  The  agreement  and  the 
bond  must  be  taken  together,  the  increased  salary 
forming  a  good  consideration  for  the  bond. 

It  was  true  that  the  granting  of  an  injunction  was  a 
matter  of  indulgence,  but  one  to  which  in  the  present 
instance  the  plaintiff  was  entitled,  considering  the 
confidential  relation  which  must  always  exist  between 
a  solicitor  and  his  clerk,  and  the  opportunities  the 
latter  had  of  ingratiating  himself  wiUi  his  employer's 
clients,  and  consequently  the  great  damage  that  might 
accrue  to  the  plaintiff  by  his  clerk's  setting  up  business 
in  opposition  to  him. 

The  defendant  would  be  restrained  from  practising 
as  a  solicitor  within  fifty  miles  of  Weymouth  or  Mel* 
combe  Regis  ;  but  the  plaintiff  must  undertake  not  to 
sue  upon  the  bond. 


COMMON   LAW. 


Q.  B.       }    Alldat  v.  The  Great  Westeen 
2  Nov.  1864.  )  Railway  Company. 

Ciiran — CocEBUBK,  C.J.,   Mellob,  Ceomftok, 
and  Shee,  JJ. 

Railway  Company  —  Liability  as  Carriers  — 
LimiUMtton  of  Liability  by  Notice — Jtut  and 
Reasonable  Condition — Injury  to  Cattle  by 
"  Overcarriaye*'—!!  A  18  Yict.  c,  31,  s.  7. 

The  fact  of  cattle  being  out  of  condition  in  eonae- 
fiunux  of  overearriage,  is  an  injury  done  to  cattle 
vithin  the  meaning  of  the  17  ^19  Viet.  e.  31,  *.  7. 

By  the  same  section  a  railway  company  have  power 
to  enUr  into  special  conditions  with  respect  to  for- 
tcardingt  receiving,  or  delivering  goods,  horses,  cattle, 
^,  o»  their  own  liw,  provided  such  conditions  he  just 
and  rsammMe,  A  condition  that  the  company  will  not 
he,  inter  alia,  "  answerable  for  any  consequences  arising 
frum  09enarrieige  or  delivering,  detention  or  delay,  in 
or  tR  ttUim  to  ike  conveying  or  delivering,  however 
Pifiiwrt*  imel  a  just  and  reasonable  condition  within 
^MMrfPV  Pf  ^  ^^  section^  there  being  only  one 


rate  of  charge,  and  no  option  being  given  to  the  sender 
of  sending  at  any  other  rate  of  charge. 

Peek  V,  The  North-Staffordshire  Railway  Company, 
followed. 

The  action  was  against  a  railway  company  for  delay 
in  delivering  cattle.  The  plaintiff  in  1861  bought 
certain  cattle  at  Oxford  market,  and  delivered  them 
to  the  station-master  to  send  to  Birmingham  market, 
and  signed  at  the  time  of  delivery  a  ticket  in  the 
following  form : — 

"  Cattle,  sheep,  and  pigs  (reduced  rates). 

**  To  the  Great  Western  Railway,  Oxford  Station. 
"Nov.  13,  1861. 

"  Received  from  Allday,  of  ,  the  under- 
mentioned animals,  on  the  conditions  stated  below, 
and  at  the  special  reduced  charge  below  the  rates 
authorised  by  law. 

"  To  be  sent  to  Bordesley  Station. 
"  Special  conditions. 

"The  loading  and  unloading  is  to  be  performed  by 
the  sender,  and  any  assistance  voluntarily  given  by 
the  company's  servants  to  be  at  the  risk  of  the  owner. 
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The  company  are  not  to  be  subject  to  any  risk  in 
receiving,  loading,  forwarding  in  transit,  and  unload- 
ing, nor  to  be  answerable  for  any  damage  actual  or 
consequential  arising  from  suffocation,  from  being 
trampled  on,  bruised,  or  otherwise  ii^jured  from  fire,  or 
any  other  cause  whatsoeyer,  nor  for  any  consequences 
arising  from  overcarriage  or  delivering,  detention,  or 
delay,  in  or  in  relation  to  the  conveying  or  delivering 
of  the  said  animals,  however  caused. 

"  If  on  the  arrival  of  cattle  and  other  animals  at  their 
destination  no  one  shall  be  ready  to  receive  the  same 
on  behalf  of  the  consignee,  the  company  will,  at  the 
discretion  of  the  superintendent  of  any  station,  send 
inch  animals  into  yards  or  other  convenient  places  at 
the  expense  and  risk  of  the  sender  or  consignee,  and 
if  not  claimed  within  seven  days  the  same  will  be  sold 
to  defray  expenses  and  pay  charges.  In  order  to  guard 
against  disappointment,  the  public  are  recommended 
to  give  two  clear  days'  notice  of  their  intention  to  send 
cattle  from  any  station,  so  that  the  company  may  if 
possible  provide  trucks.  And  to  afford  time  for  re- 
ceiving and  loading  such  cattle  and  stock,  they  should 
be  at  the  station  not  less  than  two  hours  before  the 
departure  of  the  train  by  which  they  are  intended  to 
be  conveyed. 

"  N.  B.  The  conditions  cannot  be  altered  or  dispensed 
with  by  any  person  whomsoever,  and  are  applicable 
for  the  whole  distance  carried  over  the  Great  Western, 
the  Bristol  and  Exeter,  the  South  Devon  and  the 
South  Wales  Railways,  and  any  other  railway  or 
conveyance  in  connection  therewith,  or  either  of 
them." 

The  rates  said  to  be  ''reduced"  were  the  rates 
nsually  charged.  The  company  have  two  stations  for 
the  delivery  of  cattle  for  the  Birmingham  market, 
one  for  the  cattle  from  Oxford,  south  of  Birmingham, 
Bordesley  (which  is  the  one  mentioned  in  the  ticket) ; 
the  other  north  of  Birmingham,  to  which  cattle  coming 
from  Oxford  would  not  be  sent,  the  station  south  of 
Birmingham  being  the  proper  station  for  that  purpose : 
to  that  station,  however,  the  cattle  were  carried.  The 
plaintiff's  servant  came  to  inquire  at  the  south 
(Bordesley)  station,  and  found  the  next  day  that  they 
had  been  carried  on  to  the  northern  station.  On  the 
following  day  he  received  them  from  the  company 
there  ;  he  thereby  lost  the  market.  He  claimed  com- 
pensation, which  was  refused,  and  after  the  recent 
decision  of  Peek  v.  The  North-Staffordshire  Railway 
Company  (3  N.  R.  1 ;  32  L.  J.  Q.  B.  241),  the  plain- 
tiff brought  his  action.  It  was  tried  at  the  last 
Warwick  Assizes  before  Mr.  Justice  Keating.  The 
company  relied  on  the  special  conditions,  and  con- 
tended this  was  a  case  of  "  overcarriage  "  within  the 
conditions.  The  Judge  ruled  against  them,  but 
reserved  leave  to  the  defendants  to  move  to  enter  it 
for  them  on  the  above  grounds  There  was  a  verdict 
for  the  plaintiff  for  15^. 

Fi^Id,  Q,C.  {Manby  Smith  with  him),  moved  to 


set  aside  the  verdict,  on  the  ground  that  the  in- 
jury to  the  cattle  was  not  an  injury  done  to  them 
within  the  17  ft  18  Yict.  c.  31,  s.  7,  and  that  the 
condition  was  reasonable  within  the  meaning  of  the 
said  section. 

CocKBURN,  C.  J.— It  is  admitted  on  both  sides  that 
there  was  injury  to  the  cattle  by  loss  of  condition  by 
overcarriage.  We  think  this  is  clearly  an  injury  to 
cattle  within  the  meaning  of  the  statute.  As  to  the 
condition  I  am  of  opinion  that  it  was  an  unrea- 
sonable one.  The  company  claimed  immunity  in 
the  event  of  delay  caused  by  their  own  negligence, 
or  that  of  their  servants ;  and  though  the  rates 
charged  were  called  reduced  rates,  they  were  the  usual 
rates :  so  that  there  was  no  consideration  fur  such 
immunity.  There  is  a  special  contract,  and  it  might 
be  made  in  such  a  form  as  this  :  we  will  charge  you  at 
half  price,  if  you  will  release  us  from  liability  and 
take  your  chance  of  the  safe  arrival  of  your  goods. 
And  supposing  the  rate  of  chaige  were  reduced,  it 
might  be  a  reasonable  condition  ;  but  there  was  no 
such  thing,  and  the  charges  called  "reduced"  do 
not  appear  to  have  been  made  in  relation  to  any 
higher  rate,  and  therefore  I  think  the  direction  was 
right 

Crompton,  J.— I  concur  with  the  Lord  Chief 
Justice.  The  condition  was  clearly  an  unreasonable 
one,  for  there  was  no  option  given  to  the  sender  of 
the  cattle  as  to  the  conditions :  on  the  contrary, 
the  conditions  were  compulsory.  As  to  the  loss,  it 
clearly  is  injury  done  to  the  cattle,  and  proximate 
injury,  arising  directly  and  proximately  from  the  fault 
of  the  company. 

Mellor  and  Shee,  JJ.,  concurred. 

Stile  refused, 

Q.  B«      )   HsALET  V,  The  Thames  Yallet 
2  Nov.  1864.    )  Railway  Compant. 

ComperucUion — Railway — "  Lands  taken  or  in- 
juriomly  affected  " — Notice  to  Railway  Com- 
pany of  "  nature  of  interest  "—8  Vict  c.  18, 
s,  68  {Lands  Clauses  Consolidation  Acty 
1845). 

A  daimanl  for  compensation  under  section  68  of  the 
Lands  Clauses  Consolidaiion  Act,  in  his  notice  to  the 
company  gave  the  following  description  of  his  interest 
in  the  premises : — '*  The  said  lands  and  heredilameiUs 
are  held  by  me  on  lecue^  and  are  used  by  me  partly  as 
private  grounds,  and  partly  for  public  purposes. " 

Held,  that  this  notice  did  not  sufficiently  indicate  the 
nature  of  the  claimant* s  interest 

This  was  an  action  under  section  68  of  the  Lands 
Clauses  Consolidation  Act,  1845,  by  a  claimant  for 
compensation  in  respect  of  lands  taken  by  the  com- 
pany for  the  purposes  of  their  works.     That  section 
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is  aa  follows  : — "  If  any  party  ahaU  be  entitled  to  any 
compensation  in  respect  of  any  lands  or  of  any  inte- 
rest therein,  which  shall  hare  been  taken  for  or  ii\jn- 
rionsly  affected  by  the  execution  of  the  works,  and  for 
which  the  promoters  of  the  undertaking  shall  not  haye 
made  satisfiKtion  onder  the  provisions  of  this  or  the 
special  Act,  or  any  Act  incorporated  therewith,  and 
if  the  compensation  claimed  in  such  case  shall  exceed 
the  snm  of  fifty  pounds,  such  party  may  have  the 
same  settled  either  by  arbitration  or  by  the  verdict  of 
a  jury  as  he  shall  think  fit ;  and  if  such  party  shall 
desire  to  have  the  same  settled  by  arbitration,  &c. 
.  .  .  .  or  if  by  a  jury,  it  shall  be  lawful  for  him 
to  give  notice  in  writing  to  the  promoters  of  the 
undertaking  of  such  his  desire,  stating  in  such  notice 
the  nature  of  the  interest  in  such  lands  in  respect  of 
which  he  claims  compensation,  and  the  amount  of  the 
compensation  so  claimed  therein." 

The  company  gave  the  notice  to  treat,  which  he 
disregarded,  and  they  then  took  possession  of  the 
premises  which  they  required,  whereupon  the  claimant 
gave  notice  of  his  desire  to  have  the  compensation 
settled  by  a  jury.  The  part  of  the  notice  on  which 
the  question  turned  is  as  follows  : — "The  said  lands 
and  hereditaments  are  held  by  me  on  lease,  and  are 
used  by  me  partly  as  private  ground^  and  partly  for 
iarming  purposes.  ** 

The  company  taking  no  proceedings  for  a  jury,  the 
claimant  brought  his  action  under  the  penal  clauses  of 
the  Act. 

It  was  objected  at  the  trial  that  the  notice  was 
insufficient,  as  it  did  not  state  the  duration  of  the 
term  under  which  he  held  the  premises  on  lease. 

The  verdict  was  for  the  full  amount  claimed,  leave 
being  given  to  the  defendants  ;  and 

BaviUy  0.(7.,  obtained  a  rule  on  behalf  of  the 
company  to  set  aside  the  verdict,  on  the  ground  that 
the  notice  was  intended  to  enable  the  company  to  form 
a  judgment  as  to  whether  the  amount  of  compensation 
claimed  was  reasonable,  which  could  not  be  done 
unless  the  duration  of  the  term  under  which  the 
claimant  held  was  mentioned. 

Coleridge,  Q.C.  {Patehett  with  him),  now  showed 
cause. 

I  submit  that  this  notice  was  sufficient.  Section  68 
is  connected  with  section  122,  and  if  the  company 
wish  to  have  further  particulars,  they  can  inspect  the 
lease  itself.  The  meaning  of  an  interest  is  the  legal 
quality  of  his  estate,  and  "  on  lease  "  is  an  expression 
known  to  the  law, 

Caineron  v.  The  Charing  Cross  Railvoay  Company, 
4  N.  E.  160 ;  12  W.  R.  803. 

Bovill,  Q.C,  in  support  of  the  rule. 

CocKBUBK,  C.J.— I  have  had  some  difficulty  in 
arriving  at  a  conclusion.  The  language  of  section 
68  seems  to  imply  that  this  notice  should  contain  a 
statement  of  the  quality  of  the  interest  without  a 


statement  of  its  duration  or  amount.  The  nature  of 
the  interest  seems  to  refer  to  its  quality  as  freehold  or 
leasehold,  rather  than  as  embracing  a  statement  of  the 
number  of  years.  But  though  primd  faciei  that  is 
the  signification  of  the  words  used,  yet  the  term  is  a 
general  one,  and  may  be  interpreted  to  comprehend  a 
statement  of  quality  as  well  as  quantity  :  and  if  that 
interpretation  was  intended,  as  evinced  by  the  whole 
scope  of  the  Act,  we  must  give  it  that  construction. 
Where  a  power  is  given  to  take  lands  without  the 
consent  of  the  owners — ^firstly,  a  notice  of  the  inten- 
tion of  the  company  to  take  lands,  and  secondly,  of  a 
readiness  to  treat,  are  to  be  given.  And  in  order  to 
enable  a  company  to  do  so.  they  are  to  demand  par^ 
ticulars  (according  to  section  18)  of  the  claimant's 
interest,  to  enable  them  to  treat  on  fair  grounds  with 
the  proprietor  of  lands,  so  that  if  he,  the  claimant, 
intends  to  negotiate,  he  may  avoid  litigation. 

The  word  "particulars**  must  be  such  particulars 
as  will  enable  the  company  to  meet  the  just  claims  of 
a  party  by  ascertaining  the  true  amount  of  the  value 
of  the  land,  so  as  to  offer  compensation.  If  the  party 
decline  or  fail  they  are  not  to  be  defeated,  for  by  the 
power  given  by  the  Legislature  they  can  take  posses- 
sion, and  the  owner  of  the  land  must  make  his  claim. 
The  question  then  is,  is  he  bound  to  do  less  in  his 
statement  of  particulars  under  section  68  than  he  is 
under  section  18  T  There  is  no  reason  why  he  should 
do  less  in  the  one  case  than  in  the  other.  Section  68  is 
capable  of  a  more  limited  construction,  but  we  must 
give  it  a  reasonable  construction,  and  unless  the  words 
there  used  have  a  more  extensive  signification,  the 
company  cannot  be  in  a  position  to  satisfy  the  owner 
of  the  lands. 

I  think  the  true  construction  of  the  language  used 
in  section  68  is  synonymous  with  that  used  in  sec- 
tion 18.  Now,  in  this  case,  the  nature  of  the  interest 
is  described  as  leasehold  :  tMs  gives  no  information 
by  which  the  company  can  be  guided,  and  I  think  the 
claimant  has  not  done  sufficient  to  satisfy  the  statute. 
The  case  of  Canuron  v.  The  Charing  Cross  Railway 
Company,  in  the  Common  Pleas,  I  do  not  quarrel 
with,  and  I  fully  concur  with  the  language  there  used, 
but  it  does  not  apply  to  the  present  case,  and  I  think 
the  true  construction  of  the  words  used  in  section  68 
is,  that  the  same  particulars  are  required  as  in  sec- 
tion 18,  and  that  the  notice  in  this  case  was  insuffi- 
cient, aud  therefore  judgment  must  be  for  the  company. 

Crohpton,  J.— I  am  of  the  same  opinion.  The 
notice  should  be  a  valid  one,  and  one  on  which  the 
company  could  act.  Looking  at  the  whole  Act,  the 
word  "particulars"  were  used  in  one  place  and 
"nature  of  interest "  in  another,  but  that  was  merely 
a  variation  in  language,  and  they  were  intended  to 
have  the  same  meaning.  The  notice,  it  was  said  in 
the  case  in  the  Common  Pleas,  was  not  to  supersede 
every  inquiry,  but  to  give  a  reasonably  sufficient 
notice  to  go  upon  the  inquiry  so  as  to  form  a  reason- 
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able  jndgment,  with  reference  to  the  sabject-matter. 
The  notice  mast  be  one  which  will  be  of  some  assist- 
ance to  the  company,  just  as  in  the  case  of  a  bill 
of  exchange.  I  think  this  was  not  such  a  notice, 
and  was  insufficient. 

Mellor,  J.— r  agree  with  the  Lord  Chief  Justice. 
Looking  at  the  "nature  of  the  interest/*  I  think  the 
Legislature  intended  the  notice  to  have  the  effect  of 
enabling  the  company  to  form  some  notion  of  the 
nature  of  a  claimant's  interest,  with  reference  to  all  the 
circumstances  of  the  case.  The  case  in  the  Common 
Pleas  was  decided  with  reference  to  the  circumstances  of 
that  case,  in  which  the  injury  was  determined  before 
the  occupation  had  ceased.  The  information  to  be 
given,  is  that  peculiar  to  the  party  which  may  enable 
the  company  to  form  some  judgment  as  to  the  proper 
amount  of  compensation. 

Shee,  J. — I  am  of  the  same  opinion,  and  I  think 
the  words  in  section  68  are  to  be  construed  with  the 
corresponding  words  in  sections  18  and  19  and  20, 
and  also  38  and  51.  This  notice  did  not  enable 
the  company  to  form  any  estimate  of  the  nature 
of  the  interest  of  a  claimant,  and  I  think  it  was  in- 
sufficient 

Rule  absolute. 


O.P. 

5  Nov.  1864. 


Elwood  v.  Christy. 


15  ^  16  Vict  c.  83,  s,  35 — Assignment  of 
Patent  by  JSxecutors-^SuibseqtAent  Registration 
of  TiUe, 

The  executors  of  a  patentee  assigned  the  patent  to  the 
laintifff  and  subsequenily  registered,  first  the  probate, 
and  then  the  assignment,  under  the  Patent  Law  Amend- 
ment Act.  The  plainliff  having  sued  for  infringement 
of  the  patent : — 

Held,  (hat  the  patent  passed  to  the  plaintiff  by  the 
deed  of  assignment,  though  the  probate  was  not  then 
registered. 

Action  for  infringement  of  a  patent,  tried  before 
Erie,  G.J.,  at. the  Sittings  for  Middlesex,  after  last 
HUary  Term.     Verdict  for  the  pkintiff. 

Probate  of  the  will  of  the  original  patentee  was 
granted  on  the  Srd  of  December,  1862  ;  and  on 
the  6th  of  February,  1868,  the  executors  of  the 
patentee  assigned  the  patent  by  deed  to  the  plain- 
tiff. The  probate  of  the  will  was  registered  on  the 
10th,  and  the  assignment  on  the  14th,  of  the  follow- 
ing April. 

By  16  ft  16  Vict  c.  83  (The  Patent  Law  Amend- 
ment Act),  8.  86,  it  is  enacted,  that  a  register  of  pro- 
prietors shaU  be  kept,  ''wherein  shall  be  entered 
....  the  assignment  of  any  letters  patent,  or 
of  any  share  or  interest  therein  ....  with  the 
name  or  names  of  any  person  having  any  share  or 


interest  in  such  letters  patent  or  licence,  the  date  of 
his  or  their  acquiring  such  letters  patent,  &c.,  and 
any  other  matter  or  thing  relating  to  or  affecting  the 
proprietorship  in  such  letters  patent  or  licence  .... 
Provided  always,  that  until  such  entry  shall  have 
been  made,  the  grantee  or  grantees  of  the  letters 
patent  shall  be  deemed  and  taken  to  be  the  sole 
and  exclusive  proprietor  or  proprietors  of  such  letters 
patent,"  &c. 

Bomll,  Q.C.,  now  moved  {inter  alia)  for  a  new  trial, 
on  the  part  of  the  defendant,  on  the  ground  that  the 
Lord  Chief  Justice  misdirected  the  jury  in  telling 
them  that  the  deed  of  assignment  passed  the  patent 
to  the  plaintiff,  the  probate  of  the  patentee's  will  not 
having  then  been  registered. 

The  object  of  the  Legislature  in  passing  this  Act 
was,  that  no  person,  being  the  owner  of  a  patent, 
should  deal  with  it  till  he  had  registered  :  and  here 
the  executors  had  no  power  to  assign  till  they  had 
done  so.  If  it  were  otherwise,  no  one  would  register 
till  just  before  action  brought,  and  would  then  register 
all  the  intermediate  dealings  with  the  patent  The  pro- 
bate is  *'  a  matter  or  thing  relating  to  or  affecting  the 
proprietorship. " 

[Erle,  C.J. -So  is  death.] 

Then  it  must  be  registered  ;  and  so  must  a  will,  or 
the  appointment  of  assignees  in  bankruptcy,  or  letters 
of  administration  if  there  be  no  will. 

[Erls,  C.J. — Why  should  not  the  registration  com- 
plete an  inchoate  title  ?] 

Fbb  Curiam. — There  can  be  no  rule  on  this  point 
Jtule  {on  this  point)  reused. 


C.  P. 

5  Nov.  1864. 


Whitelet  v.  Kino. 


Lost  Will — Presumption  that  Testator  Destroyed 
it — Evidence  of  his  Declarations. 

Where  a  will  is  last  seen  in  the  possession  of  a  tes- 
tator, and  is  not  to  be  found  at  his  death,  it  is  a  pre- 
sumption  of  fact  thai  he  destroyed  it  himself:  but  his 
declarations  as  to  his  having  settled  his  affairs  and 
appointed  executors,  and  as  to  the  custody  of  the  will, 
are  admissible  to  rebut  this  presumption,  though  unac- 
companied by  any  act  referable  to  his  intention  regard- 
ing the  will. 

In  this  ejectment,  which  was  tried  before  Black- 
bum,  J.,  at  Leeds,  a  verdict  was  taken  for  the 
defendants. 

The  plaintiff  was  the  grandson  and  heir-at-law  of 
John  Whiteley,  and  the  defendants  claimed  as  devisees 
under  a  will  of  the  said  John  Whiteley,  dated  the  16th 
of  September,  1869,  and  a  codicil  dated  the  17th  of 
September,  1861.  The  testator,  who  had  made  several 
previous  wills,  made  that  of  1869,  revoking  all  prior 
wills,  to  stiit  the  altered  state  of  his  family.  All  these 
wills,  including  that  of  1869,  had  been  prepared  by 
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the  name  attorney,  a  lir.  Sutcliffe,  and  he  always  bad 
the  custody  of  them.  In  September,  1861,  the  testator 
wished  to  alter  his  will,  ¥ritii  reference  to  the  provision 
he  had  made  for  the  plaintiff,  and  other  matters.  He 
accoxdingly  wrote  to  Sutcliffe,  who  bronght  to  him  his 
will  of  1859,  and  a  codicil  for  execution.  The  codicil 
haTiDg  been  duly  executed,  Sutcliffe  was  about  to  take 
it  away  with  the  will,  according  to  his  preyious 
custom  ;  hot,  according  to  his  evidence,  at  the  request 
either  of  the  testator  or  of  his  daughter,  he  left  them 
in  the  custody  of  the  te8tat<ff.  The  testator  died  in 
Jane,  1863  ;  and  up  to  the  time  of  the  trial  the  wiU 
and  oodicH  could  nowhere  be  found.  Mr.  SutcliffCi 
howeyor,  had  drafts  of  them. 

Kemplay,  now  moved,  pursuant  to  leave  reserved,  to 
enter  the  verdict  for  the  plaintiff  on  the  following 
ground : — 

The  will  was  last  seen  in  the  testator's  possession, 
and  therefore  the  presumption  is  that  he  himself 
destroyed  it  animo  revocaridi, 

Braum  ▼.  Broum,  8  El.  &.  BL  876  ; 

Warrham  v.  Warrham^  4  N.  R.  117 ;  83  L.  J. 
Prob.  76 ; 

Taylor  on  Evidence,  164,  §  135,  (4th  ed.). 
This  presumption  of  fact  must  prevail  unless  it  be 
rebutted  by  sufficient  evidence.  The  defendant  began 
at  the  trial,  and  the  only  evidence  he  gave  consisted 
of  dedarations  made  by  the  testator  to  members  of  his 
family,  and  others,  that  he  **  had  settled  his  affairs," 
that  he  had  appointed  certain  persons  executors,  and 
tliat  "  his  will  wss  at  Sutcliffe*s."  These  declarations 
were  made  at  different  times  in  the  year  before,  and 
up  to  within  a  short  time  of  his  death  ;  but  they  were 
not  accompanied  by  any  act,  and  were  therefore 
inadmissible  to  prove  that  the  testator  did  not  himself 
destroy  the  wilL  A  declaration  made  whilst  tearing 
the  will  would  of  course  be  admissible.  The  testator 
may  have  changed  his  mind  after  any  of  these  de- 
clarations, the  witnesses  who  speak  to  them  may  be 
interested  parties,  and  the  testator  may  have  made 
false  declarations  to  keep  his  relations  quiet. 

Paiien  t.  PotUUm,  27  L.  J.  Prob.  41. 

Erle,  C.J. — ^There  must  be  no  rule.  It  was  a  pre- 
sumption of  fact  that  the  testator  destroyed  his  will, 
animo  mneeUandi;  and  evidence  of  a  contrary  inten- 
tion is  admissible  to  rebut  that  The  declarations  of 
a  man  are  cogent  means  of  discovering  his  intention, 
and  means  to  which  the  mind  at  once  reverts.  The 
I  cited  by  Mr.  Kemplay  show  that 


Btues,  J.— The  declarations  of  a  testator  are  a  part 
of  his  conduct. 

Kbatdto,  J. — ^I  should  be  very  unwilling  to  throw 
any  doi^  on  the  matter  by  granting  a  rule. 

RuU  refused. 


C.  P.        )     Barker   v.    The   Motrowlitan 
7  Nov.  1864.   S  Railway  Company. 

La-ndi  Glauses  Consolidatian  Act,  s,  68 — Land 
taken— Delvoery  of  Key* 

JB,  a  leaseholder,  sublet  to  T  from  year  to  year.  A 
raHtoay  company  paid  T  compensation  for  his  interest 
and  to  go  out,  T  giving  up  to  the  company  the  key,  and 
they  indemnifying  him  against  future  rent.  The  com- 
pany never  actually  entered.  Four  days  after  T  was 
compensated,  B  claimed  compensation  under  section  68 
of  the  Lands  Clauses  Act,  and  as  the  company  failed  to 
take  steps  to  summon  a  jury,  sued  them  for  her  claim. 
The  jury  found  that  the  land  was  taken  under  the  Act 
and  for  the  purposes  of  the  Act: — 

Held,  that  there  wets  evidence  to  support  the  finding. 

The  plaintiff,  Mrs.  Barker,  was  possessed  of  a  lease- 
hold interest  in  a  house  and  yard  for  96  years  from 
Michaelmas,  1825,  and  one  Taylor  was  her  under- 
tenant from  year  to  year.  In  1860  the  defendants^ 
wishing  to  acquire  the  property,  had  it  valued,  and 
gave  their  bond,  under  section  85  of  the  Lands  Clauses 
Act,  the  plaintiff  then  claiming  600/.  for  it.  The 
defendants,  however,  proceeded  no  further  at  that 
time.  Subsequently  the  defendants  paid  compensation 
to  Taylor,  the  tenant  in  possession,  not  by  assessment 
or  award,  but  by  agreement,  and  in  consideration  of 
this  Taylor  gave  up  his  interest,  and  agreed  to  go  out 
The  agent  of  the  company,  who  had  to  pay  the  com- 
pensation, refused  to  do  so  until  Taylor  gave  up  the 
key  of  the  premises,  and  this  Taylor  accordingly  did, 
on  consideration  that  he  should  be  indemnified  by  the 
defendants  from  future  payment  of  rent  Taylor  gave 
up  the  key  on  these  terms  about  Christmas,  1864, 
having  paid  his  rent  up  to  that  time ;  and  no  rent  was 
paid  afterwards.  Four  days  after  Taylor  received 
compensation— viz.,  on  the  1st  of  Felmiary,  1864— the 
plaintiff  served  a  notice  on  the  defendants  that  she 
claimed  850/.  compensation  for  her  property,  imder 
the  68th  section  of  the  Lands  Clauses  Act,  and  that 
the  defendants  were  to  take  steps  for  summoning  a 
jury.  The  defendants  did  not  issue  their  warrant  to 
the  sheriff  within  twenty-one  days  of  such  claim,  and 
thereupon  the  plaintiff  sued  them  for  the  compensa- 
tion claimed.  At  the  trial  the  jury  found  that  the 
land  was  taken  under  the  Act,  and  for  the  purposes  of 
the  Act,  and  awarded  the  plaintiff  850/.,  the  amount 
of  her  claim. 

8  Vict  c.  18,  s.  68  (the  Lands  Clauses  Consolida- 
tion Act,  1845)  provides  that  ''If  any  party  shall  be 
entitled  to  any  compensation  in  respect  of  any  lands 
or  of  any  interest  therein,  which  shall  have  been 
taken  for  or  injuriously  affected  by  the  execution  of 
the  works,  and  for  which  the  promoters  of  the  under- 
taking shall  not  have  made  satisfaction,  &c,  and  if 
the  compensation  claimed  in  such  case  shall  exceed 
the  sum  of  50/.,  such  party  may  have  the  same 
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settled  either  bj  arbitration  or  by  the  verdict  of  a 
jury  ...  if  the  plaintiff  so  entitled  as  aforesaid  de- 
sire to  have  such  question  of  compensation  settled  by 
a  jury,  it  shall  be  lawful  for  him  to  give  notice  in 
writing  of  such  his  desire,  to  the  promoters  of  the 
undertaking  .  .  .  and  unless  the  promoters  of  the 
undertaking  be  willing  to  pay  the  amount  of  compen- 
sation so  claimed,  and  enter  into  a  written  agreement 
for  that  purpose,  they  shall,  within  twenty-one  days 
after  the  receipt  of  such  notice,  issue  their  warrant  to 
the  sheriff  to  summon  a  jury  for  settling  the  same  in 
the  manner  herein  provided,  and  in  default  thereof 
they  shall  be  liable  to  pay  to  the  party  so  entitled  as 
aforesaid,  the  amount  of  compensation  so  claimed, 
and  the  same  may  be  recovered  by  him,  with  costs,  by 
action  in  any  of  the  Superior  Courts." 

Keane^  Q.C.t  now  moved,  pursuant  to  leave  re- 
served, to  enter  the  verdict  for  the  defendants,  on  the 
ground  that  there  was  no  evidence  to  support  the 
plaintiff's  claim. 

The  word  ''taken"  in  the  Act  means  a  specific 
taking,  and  not  the  mere  acquirement  of  a  right  to 
take.  All  the  sections  of  the  Act  which  throw  a  liabi- 
lity on  the  company  are  framed  on  the  supposition 
that  there  is  an  actual  entry  and  user  by  them  for 
their  own  purposes, 

Burkinshaw  v.    The  Birmingham    and    Oxford 
Junction  Railway  Company^  5  £xch.  475. 

Taylor  gave  up  the  key  on  the  terms  that  he  should 
be  indemnified  for  future  rent. 

Erle,  C.J. — I  am  of  opinion  that  there  should  be 
no  rule  in  this  case.  The  land  is,  in  faot,  taken  by  the 
defendants,  and  if  \iithin  twenty-one  days  they  do  not 
issue  their  warrant  to  the  sheriff  to  assess  the  value, 
the  plaintiff  is  entitled  to  the  amount  she  claims. 
This  warrant  was  not  issued,  the  plaintiff  proves  her 
title  to  the  land,  and  the  case  clearly  comes  within 
the  68th  section. 

Byles,  J. — ^The  Act  says  "any  land  or  interest 
therein  which  shall  have  been  taken."  The  title  was 
not  disputed,  and  the  land  was  taken. 

Keating,  J. — ^The  question  was  properly  put  to  the 
jury,  and  they  found  that  the  defendants  took  the 
laud. 

Rule  refused. 


C.  P. 

8  Nov.  1864. 


I    Robinson  v,  Collingwood. 


BUUof  Sale  Act — Registration  of  Defeasance, 
^c.— 17  &  18  Vict,  c,  36,  s.  2. 

The  defeasance,  condUion,  or  declaration  of  trust 
required  by  17  d:  18  Vict,  c.  36,  s,  2,  to  he  registered,  is 
that  only  in  which  the  giver  of  the  bill  of  sale  has  an 
interest;  and  it  is  not  necessary  to  register  a  trust 
between  the  assignee  of  the  biU  of  sale  and  a  third 
person, 


This  was  an  interpleader  issue  directed  by  Willcs,  J., 
to  try  the  right  to  certain  goods  which  were  seized  in 
execution  by  the  sheriff  of  Middlesex  in  February, 
1864,  under  difi.  fa,  on  a  judgment  in  an  action  of 
Collingwood  v.  Berkeley. 

At  the  trial  before  Williams,  J.,  at  the  Guildhall,  a 
verdict  passed  for  the  plaintiff.  The  goods  in  dispute 
consisted  of  the  furniture,  &c.,  in  the  house  of  Mr. 
Berkeley,  which  Robinson  claimed  under  two  bills  of 
sale,  and  Collingwood  as  execution  creditor.  The  first 
of  these  bills  of  sale,  dated  the  14th  of  August,  1861, 
was  an  absolute  one  by  the  sheriff  of  Middlesex,  who 
had  then  seized  Mr.  Berkeley's  goods,  and  was  paid  out 
by  Robinson.  The  second  bill  of  sale,  dated  the  27th  of 
February,  1863,  was  a  conditional  one  from  Berkeley 
to  Robinson  direct,  and  both  bills  of  sale  were  duly 
registered.  Robinson  was  a  solicitor  ;  and  though  the 
bills  of  sale  were  in  his  name,  the  money,  which  was 
the  consideration  for  them,  was  really  furnished  by 
Montagu,  a  friend  of  Berkeley's,  without  the  know- 
ledge of  the  latter.     This  fact  was  not  registered. 

17  ft  18  Vict.  c.  36  (theBillsof  Sale  Act),  section  1, 
provides  that  bills  of  sale  shall  be  void,  unless  the 
same,  or  copies  thereof,  be  filed  as  the  Act  directs. 
Section  2  enacts,  "  If  such  bill  of  sale  shall  be  made 
or  given  subject  to  any  defeasance  or  condition  or 
declaration  of  trust  not  contjiiued  in  the  body  thereof^ 
such  defeasance  or  condition  or  declaration  of  trust 
shall,  for  the  purposes  of  this  Act,  be  taken  as  part 
of  such  bill  of  sale,  and  shall  be  written  on  the  same 
paper  or  parchment  on  which  such  bill  of  sale  shall 
be  written,  before  the  time  when  the  same,  or  a  copy 
thereof  respectively,  shall  be  filed,  otherwise  such 
bill  of  sale  shall  be  null  and  void,"  &c. 

Keane,  Q^C,  obtained  a  rule  to  set  aside  the  verdict 
for  the  plaintiff  and  enter  it  for  the  defendant,  pur- 
suant to  leave  reserved,  on  the  ground  that  on  the 
evidence  the  requisitions  of '17  &  18  Vict.  c.  36,  s.  2^ 
had  not  been  complied  with. 

ffenry  James  and  B.  Webster  now  showed  cause. 

The  object  of  the  Act  is  that  bills  of  sale  given  long 
before  shall  not  be  produced  at  the  last  moment  to 
defeat  executions :  and  therefore  the  giver  and  re- 
ceiver roust  be  registered.  Then,  if  there  be  any 
trust  in  the  giving  or  making,  if  the  assignee  be 
trustee  for  the  assignor,  that  too  must  be  registered. 
But  the  Act  only  applies  to  trusts  between  the  assignor 
and  assignee  of  the  bill  of  sale ;  and  it  is  quite  imma- 
terial for  the  purposes  of  detecting  fraud  what  may 
be  the  trust  subsisting  between  the  assignee  and 
a  third  person.  If  Robinson  had  executed  a  deed 
contemporaneously  with  the  bill  of  sale  settling  the 
property  on  his  children,  that  would  not  concern  the 
execution  creditor.  It  would  be  absurd  to  register 
the  mere  deduction  of  a  Court  of  Equity,  which  would 
be  the  case  with  the  implied  trust  here. 

Bovill,  Q.  C,  and  Keane,  Q.  C,  in  support  of  the  rule. 
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The  object  of  the  statute  is,  that  all  the  facts 
should  be  discloeecL 

[Btlxb,  J. — Your  aigument  ||;oes  to  this  :  that  if  a 
man  be  trustee  for  ohildreiiy  and  advance  the  money, 
he  must  register  his  eeshm-qm-tntst.'} 

The  register  must  show  not  only  the  person  to 
whom,  but  *'in  whose  &your"  the  bill  of  sale  is 
given  (section  8). 

Zrjjs,  C.J. — I  am  of  opinion  that  the  bill  of  sale  is 
valid,  notwithstanding  the  statute  17  &  18  Yiet  c.  36, 
8.  2.  That  statute  requires  r^gbtration  of  any  con- 
dition or  trust  in  which  the  grantor  or  giver  of  the 
bill  has  an  interest.  The  object  was  to  remedy  the 
evil  of  debtors  giving  bills  of  sale  apparently  trans- 
ferring all  their  property,  and  which  would  be  used 
to  defeat  the  creditors,  while  in  reality  there  was 
some  concealed  trust  in  favour  of  the  giver  of  the  bill. 
The  execution  creditor,  or  the  assignees  of  a  bankrupt^ 
have  no  interest  in  knowing  whether  or  not  the 
grantee  of  a  bill  of  sale  is  trustee  for  others.  The 
execution  creditor  here  was  not  interested  to  know  in 
what  relation  Bobinson  stood  to  Montagu. 

Btles,  J. — I  am  of  the  same  opinion,  and  I  have 
derived  my  view  of  the  statute  from  the  observations 
of  Mr.  James.  It  would  be  quite  unnecessary  to 
r^ter  any  other  trusts  than  those  between  grantor 
and  grantee.  Otherwise  it  would  come  to  this  :  that 
where  a  man  is  trustee  under  a  complicated  trust,  the 
bill  of  sale  would  be  void,  unless  all  the  particulars 
of  tikat  complicated  trust  were  g^ven.  The  words  "  to 
whom  or  in  whose  favour  "  the  bill  is  given  include  aU 
cases. 

Kkatikg,  J. — It  is  clear  that  the  object  of  the 
statute  is  satisfied  by  requiring  the  registration  of  all 
dedaratioiui  of  trust  in  favour  of  the  original  debtor. 

Ruie  diacharged. 


.   S«  DoMiKoo  Capdeyisllx, 
8, 29  Mat      J  ^^^^ 

13  Jtoe,  1864. 

DonUeU — Successum   and   Legacy  Duiy^Per- 
9omdty  of  Foreigner  in  England, 

C,  a  fiaUve  of  France,  died  in  1859,  leaving  per- 
mnaUy  in  England,  Having  left  his  eowUry  early  in 
Ufot  C  etnne  in  1830  and  seUled  in  business  at  Man- 
ehesUr^  where  he  eontintud  to  reside  untU  his  death. 
In  the  inierval,  he  twice,  for  a  short  time  only,  visited 
Ms  naOte  eouniry.  He  bought  an  estate  at  his  native 
vmags,  guiseribed  to  local  charities,  and  often  expressed 
en  fsUsnHon  to  return  to  France,  By  his  will  he  left 
aU  Mspnptrtiy,  real  and  personal,  to  his  nephew : — 

Hdd,  ii  Maxxin  and  OHAmnBLL,  BB.  (Pollock, 
C.B.9  owl  BftAKWXLL^  B.,  dubitantibus),  tipon  the 
««<JM|r^Ho(nlionse  v.  Lord,  10  H.  of  L.  Ca.  272, 
mil  imiitX$9ihaie8d(micil  was  French;  henot 


having  done  all  in  his  pofwer  to  divert  himsetf  of  his 
original  domicil : 

Held  by  the  Gottrt,  in  aooordance  with  the  decision 
in  Re  Wallop's  Trusts,  ubi  supr^  that  the  personaUy 
in  England  wets  subject  to  succession  duty. 

This  was  a  proceeding  by  way  of  writ  of  summons 
against  the  executor  of  the  deceased  under  the  16  &  17 
Yict.  c.  51,  s.  48  (the  Succession  Duty  Act),  and  the 
Legacy  Duty  Acts,  to  compel  the  delivery  of  an 
account  of  the  legacies  and  property  of  the  deceased 
Domingo  Capdevielle,  and  payment  of  the  duty  chaxge> 
able  thereon. 

The  following  is  a  short  statement  of  the  facts. 

Domingo  Capdevielle,  the  testator,  was  a  native  of 
Montory,  in  France,  and  he  left  his  country  prior  to 
the  year  1807  or  1808,  to  avoid  the  conscription,  and 
went  first  to  Spain,  and  thence  to  Gibraltar.  In  1880 
he  came  to  England  to  commence  the  business  of  a 
commission  agent  at  Manchester,  and  continued  it  there 
till  the  6th  of  January,  1859,  when  he  died.  During  his 
residence  in  Manchester  he  lived  in  various  furnished 
lodgings,  which  he  hired  by  the  week.  He  was  twice 
in  France  between  the  year  1880  and  the  time  of  lus 
death.  In  1846,  the  testator,  being  then  in  France  at 
his  native  place,  bought  a  house  and  land  there  for 
about  50002.,  and  from  that  time  until  his  death  this 
house  was^kept  up  at  lus  expense  and  superintended 
for  him  by  a  niece  of  his,  who  resided  in  it  After 
1846,  however,  he  never  again  visited  his  native  place. 

Yarious  portions  of  the  correspondence  between  the 
testator  and  his  niece  and  other  persons  in  his  native 
country  were  relied  upon  by  the  executor  to  show  that 
the  testator  had  no  intention  to  forsake  his  domicil  of 
origin.  The  wiU  described  the  testator  as  of  No.  8, 
Arthur  Terrace,  Higher  Brompton,  near  Manchester, 
merchant,  and  thereby  the  testator  devised  and  be* 
queathed  all  his  estate,  real  and  personal,  to  his 
nephew,  whom  he  also  appointed  his  executor. 

It  appeared  from  afiidavits  that  the  testator  had 
frequently  expressed  his  intention  to  return  to  his 
native  country  ;  that  when  at  his  native  place  he 
executed  a  formal  act  for  the  purpose  of  preserving 
certain  rights  of  succession ;  that  he  subscribed  to  the 
charities  of  his  native  place ;  that  he  retained  the  right 
of  voting  in  elections  of  members  of  the  Corps  L^gis- 
latif ;  and  that  he  always  considered  himself  to  be  a 
French  subject. 

B<mll,  Q.C,  and  C.  Pollock,  now  showed  cause. 
Thomson  v.  The  Advocate-Oeneral,  12  CL  &  Fin.  1, 
shows  that  legacy  duty  depends  upon  the  domicil  of 
the  testator. 

We  say  that  the  domicil  here  continued  to  be  a 
French  one,  and,  in  any  case,  the  onus  of  proof  rests 
with  the  Crown.  The  facts,  however,  show  that  the 
testator  did  not  intend  to  change  his  domiclL  The 
cases  are  numerous  on  the  point, 

Munro  v.  Munro,  7  01.  &  Fin.  876  : 

Hodgson  v.  J)e  Beaiuhesne,  12  M.  P.  C.  G.  814. 
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[CHANinsLL,  B.,  referred  to 
Moorhouse  y.  Xori,  10  H.  of  L.  Ca.  272,  282,  288 ; 
1  N.  R.  665.1 
[Pollock,  C.B.— The  word  "domicil  *'  is  not  to  be 
found  in  any  of  the  old  books.] 

Sndly.  Assuming  that  the  testator  had  a  French 
domicil,  the  property  is  not  subject  to  succession  duty. 
The  Succession  Duty  Act,  16  &  17  Vict  c.  61,  was 
intended  to  apply  only  to  property  not  liable  to  legacy 
duty,  and  was  not  meant  to  Include  personal  pro- 
perty in  England  belonging  to  a  man  with  a  French 
domicil.  The  word  "exemption,"  in  the  18th  section, 
means  '*no^  liable  to.** 

Booaey  y»  J^erys,  6  Ezoh.  693  ; 
AU&mey-Qenirdl  v.  Fitzjohn,  2  H.  &  N.  466. 
The  cases  of 
Aikman  t.  Aikman,  3  Maoq.  854 ; 
Bretncr  r.  Freeman,  1  Deane  &  S.  192  ; 
Brown  v.  Smith,  21  L.  J.  (N.  s.)  Ex.  856  ; 
Sam$rvUle  v.  SomervUle,  5  Ves.  787 ; 
Jte  Bruce,  2  Cr.  ft  J.  436  ; 
Be  Steer,  deceased,  8  H.  ft  N.  694  ; 
La  VirginU,  6  Rob.  Ad.  98 ; 
B»  Wallop* a  TruaU,  8  N.  B.  679 ;   33  L.  J.  CL 

351 ;  and 
Be  Uveiace'e  SeUlement,  4  De  Q.  ft  J.  347, 
W0ro  also  oited  and  commented  upon. 

The  Attamey-Oenerai,  The  SotieUor-OeMrtUf  and 
Beavan,  for  the  Crown. 

Upon  the  question  of  domicil,  in  addition  to  the 
abore  cases,  they  cited, 

Phillimore  on  Domicil,  11,  122,  144  ; 
Whicker  r.  ffume,  18  Bear.  896  ; 
AUomey-Oeneral  y.  Roioe,  1  H.  ft  C.  42  ;• 
Story's  Conflict  of  Laws,  p.  60,  s.  42  ; 
Bruce  v.  Bruce,  2  B.  ft  P.  229  n. ; 
Oockerell  v.  Coekerell,  2  Jur.  (K.  s.)  727  ; 
LyaU  y.  Paton,  26  L.  J.  Ch.  746. 
The  cases  of  Be  Wallop's  Trusts,   and  Lovelaec^s 
Settlement  (ubi  suprA),  prove  that  succession  duty  is, 
at  any  rate,  payable.    The  case  of  Thomson  y.  The 
Advocate-General  {uH  suprd),  was  decided  upon  certain 
particular  words  in  the  Act. 

Arnold  y.  Arnold,  2  Hyl.  ft  C.  266, 
WM  also  cited. 

Cfur.  ado.  tuU, 

Maetik,  B.— I  may  state,  my  Brother  ChanneU 
and  myself  entirely  concur  in  this  judgment ;  but 
that  Pollock,  C.B.,  and  my  Brother  Bramwell,  who 
also  concur  that  the  judgment  ought  to  be  for  the 
Crown,  think  that  there  is  some  difficulty  with  respect 
to  the  question  of  domicil,  arising  from  the  circum- 
stances  which  they  will  state. 

There  are  two  questions  in  this  case.  Ist.  Was  the 
testator,  Domingo  Capdeyielle,  domiciled  in  England  t 
This  is  a  question  of  fiust,  to  be  determined  upon 
affidayits  which  haye  been  produced  by  tiie  executors, 
and  which  I  think  we  are  bonmd  to  consider  aa  sub- 


stantially true.  We  haye  no  reason  to  suppose  they 
are  otherwise.  They  state  that  the  testator  was  bom 
in  France,  and  left  that  country  prior  to  the  year 
1807  or  1808,  to  ay<»d  the  oonscription.  He  first  went 
to  Spain,  aud  thence  to  Gibraltar,  and  in  1830  oame 
to  England  to  commence  the  business  of  a  eommiasion 
agent  at  Manchester,  and  continued  it'  till  the  6th  of 
January,  1859,  when  he  died.  He  was  twice  in  France 
during  that  period,  and  purchased  some  real  property 
there.  I  think  it  is  a  true  and  fair  inference  &om  the 
affidavits,  that,  during  the  whole  time  his  mind  and 
intention  were  to  return  to  France  and  die  there, 
although  he  never  determined  or  fixed  upon  the  period 
when  his  return  should  take  place^  and  that  he  was 
living  in  Manchester  with  the  intention  of  remaining 
there  for  an  indefinite  period,  but  during  all  the  time 
he  had  the  hope,  expectation,  and  intention  of 
returning  to  France  and  there  ending  his  life ;  and 
that  he  always  deemed  and  considered  himself  to  be  a 
Frenchman,  and  not  an  Englishman.  The  question 
whether  he  was  domiciled  in  England,  depends  on 
what  is  the  true  definition  of  domicil  in  regard  to 
testamentary  acts.  In  Story's  Conflict  of  Laws,  e.  3, 
a.  &^,  it  is  said  :  *'  That  if  a  person  has  actually  re« 
moved  to  another  place,  with  an  intention  of  remain- 
ing there  for  an  indefinite  term,  and  as  a  place  of 
fixed  present  domicil,  it  is  to  be  deemed  his  place  of 
domicil,  notwithstanding  he  may  entertain  a  floating 
intention  to  return  to  his  native  country  at  somo 
future  period."  If  this  be  the  true  definition  of 
domicil,  the  testator  was  domiciled  in  England,  for 
he  had  removed  to  Manchester,  and  lived  there  for 
twenty-nine  years.  His  intention *was  to  remain  there 
for  an  indefinite  time,  as  his  fixed  permanent  domicil ; 
and  although  I  believe  he  had  always  what  may  be 
called  a  fioating  intention  to  return  to  France  at  a 
future  period,  yet  this,  according  to  the  above  Inten- 
tion, would  not  prevent  the  English  domicil 

There  are  also  two  other  definitions  of  domicil — 
one  in  the  same  work,  c.  3,  s.  43— namely :  **That 
that  place  is  properly  the  domicil  of  the  person  in 
which  his  habitation  is  fixed,  without  any  present 
intention  of  removing  therefrom."  The  other,  in 
Dr.  Phillimore's  Book  on  Domicil,  o.  2,  s.  16,  p.  18, 
namely:  *' A  residence  at  a  particular  place,  accom- 
panied with  positive  or  presumptive  proof  of  an 
intention  to  remain  there  for  an  unlimited  time."  If 
theae  be  correct,  the  domicil  of  the  testator  was 
Eni^sh  ;  but^  on  the  other  hand,  there  is  a  definition 
of  domicil,  by  Lord  Wensleydale,  in  Aikma%  t. 
Aikman  (8  Macq.  H.  L.  Cas.  877),  which,  if  correct, 
seems  to  me  to  establish  that  the  domicil  of  the 
testator  Iras  French.  It  is  this  :  "  Every  man's 
domicil  of  origin  must  be  presumed  to  continue  until 
he  has  acquired  another  sole  domicil  by  actual  resi- 
denee,  with  the  intention  of  ^Ntndfwing  his  domicil 
of  origia.  This  change  must  be  amimo  el  facto,  and 
the  bnrthen  of  proof  unqusstkniably  lies  upon  the 
fifty  who  asserts  the  dMnge.** 
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"Sow,  if  tills  bo  tho  correct  definition  of  domicil,  the 
testator^  domlcil  was  French ;  for  I  think  the  un- 
donbted  inference  from  the  affidavits  is,  that  he  never 
had  the  intention  of  abandoning  his  French  domlcil : 
on  the  contrary,  he  always  desired  to  retain  it,  and  it 
may  be  predicated  with  absolute  certainty  that  the 
Attorney-General  did  not  establish  the  contrary.    Bat 
it  was  said  that  Lord  Wensleydale  was  not  to  be  under- 
stood as  intending  what  his  words  seemed  to  express  ; 
but  it  seems  to  me  clear,  from  the  case  of  Moorehoua^ 
T.  Lard  (10  H.  of  L.  Ca.  272 ;  1  N.  B.  556),  decided 
last  year,  that  Lord  Wensleydale  was  understood  by  the 
noble  and  learned  Lords  who  delivered  judgment  in  , 
the  sense  which  his  words  naturally  mean.    The  three 
Lords  who    delivered  judgment    (Lord   Cranworth,  I 
Lord  Chelmsford,  and  Lord  Eingsdown)  all  go  into  . 
the  question  of  domlcil.    Lord  Cranworth  clearly  inti- , 
mates  that  the  old  view  as  to  domlcil  was  not  correct,  , 
and  that  modem  improved  views  exist.     He  says,  | 
**  In  order  to  acquire  a  new  domlcil,  &c.,  a  man  must 
intend  qiuUcnus  in  Qlo  ezuere  pcUriam.    It  is  not 
enough  if  you  take  a  house  in  another  place,  and  that ' 
it  is  tolerably  certain  that  you  had  better  remain  there 
all  the  days  of  your  life ;  that  does  not  signify.  You  do 
not  lose  your  domlcil  of  origin  merely  because  you  go  to 
some  other  place  that  suits  you  better,  unless  you  mean 
to  cease  to  be  a  Scotchman  and  become  an  Englishman,  { 
or  a  Frenchman,  or  a  German.     In  that  case,  if  you  ' 
give  up  everything  you  leave  behind  you,  and  esta- . 
blish  yourself  elsewhere,  you  may  change  your  domlcil.  **  j 
It  is,  therefore,  clear  to  my  mind  that  Lord  Cranworth 
entertained  that  view  as  to  domlcil,  which  the  words  | 
of  Lord  Wensleydale  naturally,  in   their  onlinary , 
meaning,  import.    Lord  Chelmsford  is,  if  possible,  | 
still  more  clear.    After  stating  that  two  definitions  of ' 
domlcil  which  had  been  mentioned  were,  in  his  opinion, 
liable  to  exception,  he  proceeds,  **The  present  inten-  ] 
tion  of  making  a  place  a  permanent  home  can  exist ' 
only  where  he  has  no  other  idea  than  to  continue  there 
without  looking  forward  to  any  event,  certain  or  un-  \ 
certain,  and  which  might  induce  him  to  change  his  I 
residence.     If  he  has  in  his  contemplation  soiAo  event, 
upon  the  happening  of  which  his  residence  will  cease, 
it  is  not  correct  to  call  this  even  the  present  intention  ^ 
of  making  it  his  permanent  home.     It  is  rather  the 
present  intention  of  making  it  a  temporary  home, 
though  for  a  period  indefinite  and  contingent ;  and 
even  if  such  residence  should  continue  for  years,  the 
same  intention  t<f  terminate  being  continually  present 
in  the  mind,  there  is  no  moment  of  time  at  which  it 
can  be  predicated  that  there  has  been  a  deliberate 
choice  of  a  permanent  home.     In  a  question  of  change 
of  domlcil,   the  attention  must  not  be  too  closely 
confined  to  the  nature  and  character  of  the  residence, 
by    which   the    new  domlcil    is   supposed   to  have 
been  acquired    That  may   possibly  be   of  such  a 
description  as  to  show  an  intention  to  abandon  the  ; 
former  domici],  but  that  intention  must  be  clearly  | 
and  unequivocally  proved.*'    He  then  clearly  adopts 


Lord  Wensleydalo's  definition  as  I  understand  it,  and 
states  it  at  length.  Lord  Eongsdown  expresses  his 
concurrence  with  the  other  judgments,  and  added, 
"  Upon  the  question  of  domicil,  I  would  only  wish  to 
say,  that  I  apprehend  that  change  of  residence  alone, 
however  long  it  continued,  does  not  affect  a  change  of 
domicil  as  regulating  the  testamentary  acts  of  the 
individual.  It  may  be  that  it  is  a  necessary  in- 
gredient. It  may  be,  and  it  is  strong  evidence  of 
an  intention  to  change  the  domlcil;  but  unless,  in 
addition  to  residence,  there  is  an  intention  to  chango 
the  domicil,  in  my  opinion,  no  change  of  domicil  is 
made.'*  I  adopt  the  definition  of  Lord  Wensleydale. 
I  think  it  approved  of  by  the  three  noble  and  learned 
Lords  whose  opinions  I  have  quoted,  and  as  I  think 
there  is  no  evidence  of  intention  of  the  testator  to 
change  his  domicil,  in  my  judgment,  the  domicil  of 
the  testator  was  French. 

The  other  point  is,  whether,  assuming  the  domicil 
to  be  French,  succession  duty  be  payable.  The  argu- 
ment on  behalf  of  the  executor  is  very  clear,  and  appa- 
rently cogent  The  debt  is  claimed  in  respect  of  tho 
legacy  of  personalty.  The  testator  is  to  be  taken  as 
having  a  French  domidl.  The  rule  is,  that  mobilia  el 
personalia  scquuntur  persoTiam.  It  is  said,  therefore, 
to  be  the  same,  as  if  a  will  had  [been  made  by  a 
Frenchman  who  had  never  been  out  of  France  in  his 
life,  and  all  his  personalty  had  been  locally  situate 
there.  The  House  of  Lords  in  Thomson  v.  TheAdvo- 
eate-Oeneral,  in  the  12th  Clark  and  Finelly,  has  acted 
upon  this  principle,  and  has  conclusively  decided 
that  legacy  duty  is  not  payable  in  respect  of  the  pre* 
sent  bequest :  and  there  is  certainly  no  expression  to 
be  found  in  the  Succession  Duty  Act,  to  show  an  in- 
tention to  alter  the  law.  The  House  of  Lords  there 
put  a  limitation  on  the  words,  "Every  legacy  given 
by  any  will  to  any  person,*'  and  we  are  urged  to  put 
the  same  limitation  upon  the  words  "every  disposi- 
tion "  in  the  2nd  section  of  the  Succession  Duty  Act. 
On  the  other  hand,  the  case  of  WcUlop*s  Trust,  decided 
by  the  Lords  Justices,  on  the  11th  of  March,  in  the 
present  year,  was  cited  by  the  Attorney- General.  It 
was  the  case  of  an  appointment  by  will  of  personalty 
by  the  donee  of  a  power  domiciled  in  Jersey,  the 
power  being  created  by  the  wUl  of  a  testator  domi- 
ciled in  England.  Tho  Lords  Justices  held  succession 
duty  to  be  payable.  It  was  said  that  this  case  was 
not  in  point,  inasmuch  as  the  legacy  was  under  a 
power  to  take  efl'ect  by  virtue  of  the  will  of  the  testa- 
tor, who  was  domiciled  in  England,  Lord  Justice 
Turner,  however  said,  in  the  most  express  and  direct 
terms,  that  this  was  not  the  ground  of  his  judgment, 
and  that,  in  his  opinion,  the  legatees  of  persons  domi- 
ciled out  of  Great  Britain,  and  the  appointees  of 
donees  of  powers  so  domiciled,  were  intended  to  be, 
and  were  subject  to  succession  duty  by  the  2nd 
section  of  the  Act.  This  case  is,  in  substance,  in 
point,  and  I  think  we  ought  to  be  bound  by  it ; 
and  if  it  be  wrong,  it  should   be  set  right  by  a 
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Court  of  appeal,  and  not  by  one  of  co-ordinate  juris- 
diction. 

Bkamwell,  B.— I  also  agree  in  thinking  that  the 
Grown  is  entitled  to  jadgment^  and  I  cannot  say  1  dis- 
sent from  the  reasons  the  other  members  of  the  Court 
have  given  for  their  opinion  ;  because  I  am  so  unable 
to  form  any  opinion  myself  to  which  I  can  attach  any 
▼alue,  that  I  would  subscribe  to  any  which  I  found 
formed  by  those  whose  opinions  I  respect  so  much  as 
my  Brother  Martin  and  my  Brother  ChanneU.  I  wish 
to  state  the  reasons  of  my  hesitation  and  difficulty  in 
this  matter. 

Here  is  a  question  which  arises  on  an  English  Act 
of  Parliament,  namely,  whether  a  certain  legacy  is 
subject  to  duty  ?  I  entirely  concur  with  my  Brother 
Mtftin  in  his  appreciation  of  the  &ct8  of  this  case 
with  reference  to  the  question  involved.  The  question 
argued  here,  as  in  all  other  cases  with  reference  to 
legacy  duty  and  the  Legacy  Duty  Act  is,  whether  a 
man  was  domiciled  in  England!  Now,  the  word 
**  domicil "  is  not  to  be  found  in  the  statute  ;  but  still 
if  by  authoritative  decision  the  statute  is  to  be  limited 
to  cases  where  a  man  is  domiciled  in  England,  then 
no  doubt  our  duty  is  reduced  to  ascertaining  whether 
or  no  he  is  so  domiciled ;  but  then,  though  you  may 
admit  that  that  is  the  case,  yet  if  it  lands  you  in  a 
state  of  uncertainty,  you  may  escape  from  danger  on 
account  (to  my  mind)  of  the  extreme  difficulty  of  say- 
ing what  does  constitute  an  English  domicil.  Now 
the  definitions,  with  the  exception  of  one,  which  has 
been  given  of  an  English  domicil  would  comprehend 
tMs  case  and  make  the  deceased  domiciled  in  England, 
and  certainly  all  the  authorities  about  Anglo-Indian 
domicils  woiild  go  in  the  same  direction ;  and  there  is 
but  one  authority  to  my  mind  to  the  contrary,  and 
that  is  the  dedsion  of  the  House  of  Lords  in  the  case 
80  often  mentioned,  which  I  think  is  the  case  of  Afoor- 
house  V.  lord.  Now,  no  doubt,  in  the  judgment  pro- 
nounced by  the  noble  Lords  there,  and  in  the  words  of 
my  Lord  Wensleydalo  in  the  previous  case  of  Aikman 
V.  Aikman,  there  is  a  great  deal  to  show  that  the 
deceased  had  not  an  English  domicil,  because  he  cer- 
tainly had  not  done  as  much  as  in  him  lay  to  give  up 
the  English  domicil,  because  he  always  had,  according 
to  my  appreciation  of  the  facts,  and  I  concur  with  my 
Brother  Martin,  an  intention,  hope,  and  expectation 
of  going  back  to  France  and  perhaps  dying  there. 
But  then,  of  course,  if  I  felt  satisfied  that  the  House 
of  Lords  had  so  decided,  I  should  trouble  myself 
with  no  further  reasoning  on  it,  but  follow,  as  I  am 
bound  to  do,  that  decision.  But  there  are  two  diffi- 
culties in  reference  to  that  decision  and  the  opinions 
there  expressed.  One  is  that  it  is  inconsistent 
with  the  fonner  cases  of  Anglo-Indian  domicil, 
and  yet  it  does  not  in  express  terms  overrule  them, 
or  take  any  notice  of  them ;  another  is,  that  the 
expression  used,  with  very  great  deference,  must  be 
considered  to  be  too  extensive ;— to  say  that  a  man 


cannot  give  up  his  English  domicil  without  doing  all 
that  in  him  lies  to  give  up  his  coxmtiy.  I  should, 
with  very  great  submission,  think  that  expression  can- 
not be  maintained ;  because  it  scarcely  can  be  said 
that  in  the  ordinary  case  of  a  person,  either  an  Irish- 
man or  an  Englishman,  emigrating  to  the  United 
States,  if  a  person  of  the  labouring  class,  with  the 
ordinary  intention,  and  hope,  and  expectation  that  ho 
should  be  not  naturalising  himself  therein,  in  order 
that  he  might  escape,  and  from  a  fear  that  if  he  did  he 
should  be  subject  to  conscription,  and  being  quite 
ready  to  claim  the  protection  of  the  English  ambas- 
sador to  prevent  his  being  made  a  conscript,  but 
having  no  other  intention  to  remain  or  continue  a 
British  subject,  or  retain  his  hold  on  the  country,  I 
think  it  cannot  possibly  be  said  that  if  the  man 
died  in  America  he  did  not  die  domiciled  there, 
though  he  would  not  have  done  all  that  in  him  lay  to 
give  up  his  country.  I  say,  therefore,  I  have  a  great 
difficulty  (supposing  those  noble  and  learned  Lords 
intended  to  overrule  previous  cases)  in  supposing  that 
they  intended  anything  which  would  be  comprehended 
within  the  very  expression  they  have  used.  Well, 
then,  that  being  so,  one  cannot  help  looking  a  littie 
at  the  Act  of  Parliament,  and  of  course  one  does  not 
quarrel  with  the  words.  As  I  said  before,  if  this  word 
"  domicil "  was  put  in,  and  if  I  appreciate  the  expres- 
sion, that  is  enough  ;  but  on  looking  at  it,  it  is  not 
there.  On  looking  at  the  Act  of  Parliament,  you  find 
it  imposes  a  duty  on  legacies  ;  and,  no  doubt,  the 
generid  words  of  tiie  statute  must  be  restricted  to  that 
which  is  properly  the  subject  of  a  British  legacy — 
that  is  to  say,  British  personal  things — and  does  not 
apply  to  a  foreigner,  or  to  an  Englishman  in  the 
nature  of  a  foreigner— that  is  to  say,  to  use  the  expres- 
sion, domiciled  abroad.  I  am  quite  content  to  sup- 
pose the  rule  is  «  reasonable  one — namely,  that 
personals  follow  the  owners.  But  here  is  the  case  of 
a  man  who  had  left  his  country  more  than  half  a 
century  ago,  who  had  lived  in  England  thirty  years, 
and  must  have  attained  an  old  age ;  had  had  his  place 
of  business  here,  made  his  property  here,  invested  it 
(not  all  of  it)  here,  made  a  wiU  here  which  required 
probate  in  our  Courts,  and  left  property  to  a  legatee 
here.  Then  why,  in  reason,  should  not  the  property 
pay  the  legacy  duty,  by  a  legatee  living  here,  and 
taking  it  here,  under  English  authority,  as  the  present 
legatee  has  done  ?  If  one  looks  at  the  reason  of  the 
thing,  I  own  I  cannot  see  why  it  should  not  be  the 
subject  of  legacy  duty.  Then,  that  being  so,  I  have  very 
great  difficulty  in  saying  that,  probably,  from  my  own 
unassisted  judgment,  I  would  have  come  to  the  con- 
clusion that  this  was  a  case  where  the  legacy  ought 
not  to  pay  the  legacy  duty,  because  the  man  was  a 
Frenchman,  has  been  treated  as  a  Frenchman,  and 
ought  to  be  treated  in  the  same  way  as  a  man  who 
had  never  been  in  England,  whose  property  was  not 
here.  I  have  very  considerable  difficulty  about  that, 
because  I  have  a  difficulty  either  upon  the  reason  of 
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the  thing,  or  on  the  belief  that  the  Anglo-Indian 
are  oTermled;  whilst  on  the  other  hand,  I  have  a 
diflScolty  the  other  way  on  account  of  the  large  ez- 
presaion  used  by  the  peers  in  the  House  of  Lords.  But 
then  it  is  said,  that  tf  he  escapes  the  legacy  duty,  he 
comes  within  the  succession  duty ;  and  cases  are  cited 
accordingly.  And  although  I  have  very  great  faith 
in,  and  respect  for,  the  authority  of  the  Judge  who 
pronounced  an  opinion  in  accordance  with  that  view 
(it  certainly  was  not  very  actively  concurred  in  by  my 
leamed^Brothers),  I  confess  I  have  a  great  difficulty 
in  following  that  authority  for  that  reason,  and  it  does 
seem  to  me,  that  whatever  arguments  can  be  used  for 
the  purpose  of  showing  that  the  Legacy  Duty  Act 
must  be  restricted  to  persons  and  things,  the  subject 
of  British  legislation,  to  the  extent  of  exonerating 
parties  in  such  a  case  as  this  from  the  legacy  duty, 
is  equally  applicable  to  the  Succession  Duty  Act ; 
and  the  Succession  Duty  Act  equally  requires  a 
restriction  in  its  construction  as  the  Legacy  Duty 
Act,  because  everything  that  la  true  of  the  one  is, 
to  my  mind,  true  of  the  other.  Here  you  have  a 
difficulty  as  much  as  you  have  in  the  case  of  legacy 
duty;  and  I  cannot  see  why  the  same  reasoning 
should  not  apply  to  legacy  duty  that  (applies  to 
saecession  duty.  Therefore,  I  have  a  consider- 
able difficulty  in  following  that  I  say,  and  I  say 
unfeignedly,  while  I  have  thought  it  right  to  give 
expression  to  the  doubts  I  entertain,  I  feel  myself 
so  embarzaased  in  forming  an  opinion,  that  while  I 
certainly  agree  in  the  conclusion  that  my  Brother 
Martin,  and  my  Brother  Channell,  have  arrived  at, 
I  cannot  say  I  differ  even  in  the  reason^  they  have 
^ven  for  it. 

Pollock,  G.  B.—  I  agree  with  the  rest  of  the  Court, 
that  our  judgment  ought  to  be  for  the  Crown  ;  but  the 
grounds  of  my  decision  will  be  not  precisely  the  same 
as  those  which  have  been  delivered  by  the  rest  of  the 
Courl  I  think  that  the  Attomey-Qeneral's  argument 
was  well  founded ;  and,  I  think,  he  established  to  my 
satisfaction,  that  we  ought  to  consider  that  the  domicil 
of  H.  Capdevielle,  a  Frenchman,  who  had  resided  here 
for  a  very  long  period,  who  had  amassed  lus  property 
here,  was  a  merchant  here— that  his  domicil  was  Eng- 
lish ;  and  that,  therefore,  upon  his  death  administration 
oonld  be  taken  out  here,  and  his  effects  are  liable  to 
be  distributed  according  to  the  English  law  and  subject 
to  l'j>gl^ol«  duty.  But  I  cannot  say  that  I  am  per- 
fectly satisfied  tiiat  that  dedsion  is  quite  in  accordance 
with,  certainly,  some  recent  authorities.  This  is  the 
last  day  of  Term  ;  the  Crown,  I  think,  is  entitled  to 
our  judgment  during  this  Term,  and,  though  I  have  a 
very  dear  vieiwof  the  grounds  on  which  I  shall  express 
my  mpta&OBf  I  concur  in  giving  my  judgment  slong 
widitezMt  of  the  Court  I  own,  if  I  had  to  state  all 
te  dfiobli  to  wlueh  the  question  gives  rise,  I  should 
islo^ger  time  to  state  them  at  length  ;  and  I 
*  tiiKt  I  feel  myself  called  upon  to  give 


judgment  now,  as  I  am  doing,  without  pronouncing  a 
written  judgment. 

The  question  of  domicil]  is  a  very  large  one ;  and  it 
is  not  very  easy  to  ascertain  authoritatively  all  that 
belongs  to  it,  particularly  when  you  apply  it  to  Eng- 
lish law.    It  is  certainly  somewhat  remarkable  that 
domicil  is  now  very  frequently  the  subject  of  discussion 
in  our  courts;   and,  as  we   have  more  than  once 
observed,  the  word  "domicil"  is  comparatively  en- 
tirely new  to  the  English  law ;  neither  the  word,  nor 
the  notion  that  belongs  to  it,  has  anything  English 
about  them.    Neither  the  word  nor  the  status  is  to  be 
found  in  any  English  work  from  Bracton  down  to  Black- 
stone  ;  the  word  is  not  to  be  found  in  any  English  law- 
writer  certainly  about  a  hundred,  or,  I  believe,  about 
fifty  years  ago :  the  word  does  not  occur  in  Viner's 
Abridgment,  in  Bacon's   Abridgment,    in   Comyn's 
Digest,  or  in  any  book  whatever,  except  entirely  of 
modem  date ;  and,  in  truth,  in  the  English  law  we  know 
nothing  about  it    An  English  subject  is  domiciled  in 
every  part  of  the  British  dominions.    There  is  no  dis- 
tinction of  domicil  at  one  place  and  domicil  at  another. 
The  rights  of  a  British  subject  are  co-extensive  with 
the  British  dominions.     That  is  not  so   in   those 
countries  where  the  law  of  domicil  prevails.    There 
a  man  is  domiciled  at  the  particular  part  of  the 
dominions  to  which  he  belongs ;  and  there  are  certain 
acts  which  he  cannot  perform  unless  in  the  part  of 
the  country  which  is  his  domicil ;  but  the  English  law 
knows  no  such  disability.    An  English  subject  may 
marry  in  any  part  of  the  British  dominions ;  he  may 
make  a  will  anywhere ;  he  can  do  many  acts  which^ 
in  foreign  countries  where  the  law  of  domicil  prevails, 
he  can  only  do  at  his  own  domicil,  at  that  part  of  the 
country  to  which  he  belongs  —  where  he   is  domi- 
ciled.   Now  it  is  admitted  that  there  may  be  more 
than  one  domicil  for  certain    purposes.     I  appre- 
hend that  a  nobleman  in  this  country  who  is  a  peer  of 
Scotland  and  also  a  peer  of  England,  who  has  estates 
in  both  countries,  who  comes  up  to  Parliament  to  dis- 
charge a  public  duty  here,  and  goes  down  into  Scot- 
land to  eiyoy  the  country  there,  is  completely  domi- 
ciled both  in  England  and  in  Scotland ;  and  I  believe 
— ^though  perhaps  it  might  not  be  right  to  refer  to  any 
private  oommunication— but  I  know  a  lawyer  of  the 
greatest  eminence  who  was  in  this  Court,  and  is  now 
a  member  of  the  House  of  Fe^  to  whose  opinions 
my  learned  brothers,  I  know,  in  common  with  all  the 
profession,  attach  the  highest  importance^  distinctly  to 
me  admitted  that  it  was  a  fsct—that  for  some  purposes 
a  man  may  have  a  domicil  in  both  Scotland  and  Eng- 
land ;  and  I  cannot  conceive  how  it  can  be  otherwise. 
I  cannot  understand  how  it  is  possible  to  say  a  man 
may  not  be  domiciled  in  Scotland  and  also  in  ^igland, 
as  far  as  we  know  anything  about  it    Why  should  not 
the  same  occur  with  reference  to  commerce  and  manu- 
factures, and  for  every  other  purpose  whatever  t    I  see 
nothing  in  the  nature  of  domicil  to  prevent  that. 
Suppose,  for  instance,  a  person  connected  with  both 
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countries^  of  French  parentB,  bom  in  England,  and 
therefore  a  domiciled  French  subject,  but  bom  in  Eng- 
land, his  damicUium  of  orig^i,  as  far  as  our  law  is 
concerned,  I  believe,  would  bo  Englinh.     I  believe  it 
would  not  be  so  in  France ;  for  there  a  man  is  not 
domiciled  according  to   the  place  where  he  is  acci- 
dentally born,  as  is  the   case  with  us.    If  French 
parents  are  travelling,  and  in  the  course  of  their 
journey  they  have  a  son,  the  son  is  French,  not 
TT.pgiifth  •  he  would  be  English  according  to  birth  with 
128.    I  cannot  see  why,  in  reference  to  the  extent  of 
commerce  and  the  intercourse  of  nations,  and  looking 
forward  to  what  is  existing  in  the  minds  of  many 
people,  if  a  man  has  a  laige  establishment— a  com- 
mercial establishment— in  this  country,  and  also  a 
large  commercial  manufactory  in  France,  having  no 
intentioniriiateTer  with  respect  to  either  country, 
except  this— to  make  the  most  money  he  can  in  both, 
I  cannot  conceive  why  we  should  not  say  that  he  is  for 
these  purposes  — for  the  purposes  of  the  particular 
establishment  of  which  he  may  be  a  member  or  a  sole 
proprietor  there— domiciled  in  both;  and  that  the 
English  property  is  to  be  administered  according  to 
the  English  law,  and  the  French  property  according  to 
the  French  law.    I  must,  however,  admit  that,  some- 
how or  other,  and  I  really  cannot  tell  for  what  reason, 
there  has  crept  in  a  notion  that,  though  there  may  be 
three  sorts  of  domicil,  which  there  are  in  France,  there 
can  only  be  one  domicil  for  the  purpose  of  the  admi- 
nistration of  the  property  and  effects.    I  cannot  con- 
ceive what  reason,  what  absolute  necessity  there  is, 
for  any  such  distinction ;  and  with  reference  to  the 
case  I  have  adverted  to,  of  the  same  person  having 
large  establishments  in  both  countries,  and  not  parti- 
cularly attached  to  either  by  residence  or  anything 
else,  I  cannot  conceive  why  he  should  not  be  consi- 
dered, for  the  purpose  of  domicil,  to  have  a  domicil  in 
both.     Now  the  conclusion  to  which  the  authorities 
would  lead  one,  if  you  look  at  the  authorities,  is^  that 
there  can  be  no  doubt  this  gentleman  was  domiciled 
in  England.    If  you  look  to  the  cases  of  Anglo-Indian 
domicil,  where  persons  in  the  East  Indies  acquire 
large  property,  that  property  is  considered  not  subject 
to  British  taxation,  because  the  donudl  was  Anglo- 
Indian,  as  it  is  called,  and  wholly  that ;  and  there 
have  been  cases,  which  it  would  be  idle  to  enumerate, 
of  Anglo-Indian  domicil  which  have  been  considered 
as  exempt  from  taxation  because  the  party  had  resided 
out  there  and  had  died  there ;  but  there  can  be  no 
doubt  whatever  in  every  one  d  those  cases  the  parties 
had  an  intention  to  return  to  this  country,  and  here 
to  spend  the  remainder  of  their  days,  if  they  lived  long 
enough  to  return  with  health  and  with  the  fortunes 
they  had  acquired ;  and  I  very  much  doubt  whether 
it  was  the  intention  of  the  noble  Lords  who  came  to 
that  dedfion  in  the  House  of  Lords,  which  has  been 
so  much  referred  to— I  doubt  whether  it  was  their 
intention  to  say  the  decisions  in  the  oases  of  Anglo- 
Indian  domicil  were  all  wrong.     I  think  the  argu- 


ments of  the  Attomey-Creneral  before  this  Court  were 
sufficient  to  satisfy  the  Court :  they  certainly  satisfied 
me  that  the  domicil  of  this  gentleman  was  'Rnglit^l^ 
and  not  French.    At  the  same  time,  looking  at  the 
authorities  to  which  my  leamed  brothers  have  ad- 
verted in  the  House  of  Lords,  there  can  be  no  doubt, 
I  think,  that  they  are  correct  in  saying  that  the 
opinions  of  the  noble  and  leamed  Lords  who  decided 
that  case  about  the  Scotch  domicil,  certainly  conveyed 
the  notion  that  in  their  opinion  Story  was  wrong,  and 
a  new  definition  of  domicil  may  be  givon  and  be  acted 
on  in  this  country.    The  judgments  of  any  Court  (and 
the  judgments  of  the  House  of  Lords  are  not  exempt 
from  this  obeervation)  are  binding  as  judgments  onlj 
so  far  as  the  judgments  necessarily  determine  soma 
certain  point  in  them;  they  are  not  binding  for  the 
reasons  that  are  personally  given  by  each  of  the  noble 
Lords,  though  they  should  all  concur  in  giving  the 
same  reasons.     If  the  reasons  for  a  judgment  be  not 
necessarily   bound    up    with    the    decision,    so    as 
to]  be  a  necessary  part  of  it,   it  is  no  doubt    an 
authority  of  which  no  one  ought  to  speak  lightly 
and  to  which  in  my  judgment,  every  Judge  ought  to 
defer,  if  he  can,  but  he  is  not  bound  to  do  so  ;  he  is 
I  bound,  undoubtedly,  by  the  judgment,  or  what  may 
I  be  called  its  essence  and  its  principle,  on  which  he 
must  act.   I  should  have  come  to  the  same  conclusion, 
precisely  as  the  noble  Lords  did  in  the  case  referred 
to— the  Scotch  domicil  case ;  and  I  should  have  come 
to  precisely  the  same  conclusion  without  thinking  it 
necessary  to  introduce  a  new  definition  of  domicil, 
and  to  speak  of  some  doctrine  of  domicU  being  re- 
garded as  •a  kind  of  discovery  within  the  last  few 
years,   as  if   Story  was   no   authority  at  all,   and 
all  the  antecedent  writers   upon  the  subject  were 
wholly  wrong.    I  own  I  am  not  of  that  opinion.    I 
am  very  much  disposed  to  think  that   the   defini- 
tion of  Story  is  for  all  practical  purposes  (and  all 
law,   be  it  remembered,  is  of  importance  only   as 
it  is  practically  applicable  to  the  affairs  of  human 
life)  the  ibost  reasonable  and  practical  of  any  defini- 
tion that  I  am  aware  of.    Seeing  that  the  definition 
given  by  Lord  Wensleydale  is  not  necessary  for  tho 
decision  of  the  House  of  Lords  in  the  case  referred  to^ 
I  am  not  disposed. to  adopt  it  in  this  case.    I  am 
rather  disposed  to  adopt  the  arguments  of  Sir  Boundell 
Palmer,  the  present  Attorney-General,  and  to  agree 
with  him  that  he  has  established  that  the  domicil  in 
this  case  is  English,  and  therefore  the  Crown  ia  entitled 
to  the  duty. 

Well,  but  supposing  the  domicil  would  be  French, 
there  is  a  decision  in  the  Court  of  the  Lords  Justicee 
which  decides  that  it  is  still  liable  to  duty.  Kow  I 
think  the  authority  of  that  Court  is  very  much  to  be 
regarded :  it  is  not  a  Court  of  co-ordinate  jurisdiction 
with  this  Court  in  matters  of  revenue,  but  the 
authority  of  the  leamed  persons  who  compose  that 
Court  is  of  great  weight  indeed.  I  certainly  think,  if 
the  domicil  were  French,  I  should  have  very  consi- 
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derable  donbt  in  deciding  that  this  property  was  liable 
to  our  succession  duty ;  but  I  so  fiir  respect  the 
opinions  of  the  learned  persons  who  gave  the  judgment 
in  question,  that  I  should  be  disposed,  for  my  own 
port,  to  adopt  their  decision,  though  I  have  very  great 
donbt  whether  it  be  the  correct  one.  But  whether  one 
takes  one  view  of  the  case  or  the  other,  if  the  domicil 
be  French,  if  the  decision  of  the  Loords  Justices  be 
comet,  the  Crown  is  entitled  to  our  judgment.  So,  if 
the  learned  Attorney-General  be  correct  in  saying  the 
domicil  is  English,  which  I  think  is  really  the  cornet 


view  of  the  subject,  then,  no  doubt,  the  Crown  is 
entitled  to  our  judgment  I  therefore  concur  with  the 
rest  of  the  Court  in  giving  judgment  for  the  Crown, 
and  I  have  thought  it  right  to  make  these  remarks, 
concurring  in  that  view  of  the  case,  because  there  are 
many  parts  of  the  argument  as  to  the  principles  that 
are  involved  in  our  decision,  which  I  think  by  no 
means  free  from  doubt.  Therefore  judgment  will  be 
for  the  Crown. 

JudgmeiUfor  the  OrowiL. 


.¥• 
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EQUITY. 


Lord  Chancellor. 

9,  10  Nov.  1864. 


)   Re  Barker. 


Ex  parte  Gorely. 


Fire  Insurance — 14  Geo.  3,  e.  78, «.  83 — Extent 
of  Clause — Trade  Fixtures, 

Tht  88n2  Hdion  o/  14  Geo,  8,  c,  78,  requires  and 
authorises  insurance  offices,  on  the  request  of  any  per- 
son interested  in  any  house  or  other  buildings  damaged 
hy  fire,  or  upon  suspicion  of  fraud,  to  cause  the  insur- 
ance moneys  to  he  laid  out  in  reinstating  the  prefinises: — 

Held,  first,  that  this  clause  applies  to  the  whale 
realm : 

Held,  secondly,  thai  it  does  not  apply  to  m^ney 
insured  upon  trade  fixtures. 

This  was  an  appeal  from  the  decision  of  Mr.  Com- 
missioner Gonlbom  in  a  special  case  stated  under  the 
56th  section  of  the  Bankruptcy  Act,  1861. 

By  an  indenture  of  lease  dated  the  81st  of  De- 
cember, 1861,  certain  premises  in  Dover  were  granted 
and  demised  by  Charles  Gorely  to  John  Barker  for  the 
term  of  twenty-one  years  from  the  6th  of  January 
then  last.  The  indenture  contained  a  covenant  by 
the  lessee  to  yield  up  the  premises,  together  with  the 
trade  and  other  fixtures,  at  the  expiration  of  the  term, 
and  A  covenant  to  insure  the  premises  in  the  lessor's 
name,  for  at  least  three-fourths  of  their  full  value,  and 
it  was  agreed  that  the  moneys  so  insured  should  be 
laid  out  in  reinstating  the  premises.  There  was  also 
a  clause  enabling  the  lessor  to  re-enter  and  determine 
the  lease  in  case  the  lessee  should  abscond. 

In  accordance  with  this  indenture,  Barker  effected 
an  insurance  in  the  Alliance  Office  for  10002.  in  the 
lessor's  name. 

By  an  indenture  dated  the  8rd  of  December,  1862, 
Barker  mortgaged  the  premises  to  Messrs.  Leney 
h  Ereuden,  to  secure  5002.  and  interest.  In  such 
mortgage  there  was  a  provision  empowering  the  mort- 
gagees to  insure,  and  retain  their  debt  out  of  any 
moneys  paid  under  such  insurance  ;  and  accordingly 
the  premises  were  insured  by  them  in  the  Sun  Office 
•for  5002. 

Barker  also  effected  in  the  Phoenix  Office  an 
insurance  in  his  own  name  for  8502.  on  the  stock 
and  fixtures  in  trade,  for  1502.  on  household  goods 
and  furniture,  and  for  4502.  on  buildings  erected  on 
the  premises. 

The  property  thus  insured  having  been  destroyed  by 
fire,  the  lessor  and  the  mortgagees  required  the  Phoenix 
Office  to  lay  out  the  4502.  insured  upon  the  buildings, 
and  1502.,  being  such  part  of  the  3502.  insured  upon  the 
atock  in  trade  as  represented  the  fixtures,  in  reinstating 


the  premises.  The  residue  of  the  insurance  money  was 
paid  by  the  office  to  Barker.  Shortly  afterwardis 
Barker  absconded,  and  Gorely  thereupon  entered  on 
the  demised  premises,  and  determined  the  lease. 

Anrangements  had  been  made  for  expending  the 
10002.  received  fix>m  the  Alliance  Office,  and  the  5002. 
received  from  the  Sun  Office,  in  reinstating  the  pre- 
mises. They  had  been  assented  to  by  the  mortgagees 
in  consequence  of  their  belief  that  under  the  Act 
hereinafter  referred  to  the  lessor  could  compel  th& 
5002.  to  be  so  expended. 

Barker  having  been  adjudicated  a  bankrupt,  th& 
4502.  and  1502.  due  from  the  Phcenix  Office  had,  by 
agreement,  been  paid  to  the  assignees,  to  abide  th& 
opinion  of  the  Court 

The  83rd  and  84th  sections  of  14  Gw.  S,  c.  78,  were 
as  follows — 

"lxxxiii.  And  in  order  to  deter  and  hinder  ill- 
minded  persons  from  wilfully  setting  their  house  or 
houses,  or  other  buildings,  on  fire,  with  a  view  of 
gaining  to  themselves  the  insurance  money,  whereby 
the  lives  and  fortunes  of  many  families  may  be 
lost  or  endangered;  be  it  further  enacted,  by  tho 
authority  aforesaid,  that  it  shall  and  may  be  lawfiil 
to  and  for  the  respective  governors  or  directors 
of  the  several  insurance  offices  for  insuring  houses 
or  other  buildings  against  loss  by  fire,  and  they 
are  hereby  authorised  and  required  upon  the  request 
of  any  person  or  persons  interested  in  or  entitled 
unto  any  house  or  houses  or  other  buildings  which 
may  hereafter  be  burnt  down,  demolished,  or  damaged 
by  fire,  or  upon  any  grounds  of  suspicion  that  the 
owner  or  owners,  occupier  or  occupiers,  or  other 
person  or  persons  who  shall  have  insured  such  house  or 
houses,  or  other  buildings,  have  been  guilty  of  fraud,  or 
of  wilfully  setting  their  house  or  houses  or  other 
buildings,  on  fire,  to  cause  the  insurance  money  to  be 
laid  out  and  expended,  as  far  as  the  same  wiU  go, 
towards  rebuilding,  reinstating,  or  repairing  such 
house  or  houses,  or  other  buildings,  so  burnt  down, 
demolished,  or  damaged  by  fire ;  unless  the  party  or 
parties  claiming  such  insurance  money  shall,  within 
sixty  days  after  his  or  her  or  their  claim  is  adjusted, 
give  a  sufficient  security  to  the  governors  or  directors 
of  the  insurance  office  where  such  house  or  houses  or 
other  buildings  are  insured,  that  the  same  insurance 
money  shall  be  laid  out  and  expended  as  aforesaid ; 
or  unless  the  said  insurance  money  shall  be  in  that 
time  settled  and  disposed  of,  to  and  amongst  all  the 
contending  parties,  to  the  satisfaction  and  approba- 
tion of  such  governors  or  directors  of  such  insurance 
office  respectively.  ** 
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"lzxxit.  And  whereas  fires  often  happen  hy 
the  negligence  and  carelessness  of  servants,  be  it 
therefore  enacted,  by  the  authority  aforesaid,  that  if 
any  menial  or  other  serrant  or  servants  through 
negligence  or  carelessness  shall  fire  or  cause  to  be 
fired  any  dwelling-house  or  outhouse  or  outhouses, 
or  other  buildingB,  whether  vrithin  the  limits  aforesaid^ 
CT  eUewhere  within  the  Kingdom  of  Qrtal  Britain,, 
servant  or  servants,"  ftc. 

The  83rd  section  was  enacted  in  substitution  for  a 
similar  provision  in  an  earlier  Act,  12  Geo.  8,  c.  78, 
6.  34,  which  was  as  follows — 

"And  in  order  to  deter  and  hinder  ill-minded 
persons  from  wilfitlly  setting  their  house  or  houses, 
or  other  buildings,  on  fire,  with  a  Tiew  of  gaining 
to  themselves  the  insurance  money,  whereby  the 
liTes  sad  fortunes  of  many  fiunilies  may  be  lost  or 
endangered ;  be  it  further  enacted,  by  the  authority 
aforesaid,  that  it  shall  and  may  be  lawful  to  and  for 
the  respective  governors  or  directors  of  the  several 
insurance  offices,  wUhin  the  limits  aforesaid,  for  in- 
suring houses,  or  other  buildings,  against  loss  by  fire, 
and  they  are  hereby  authorised  and  required  upon  the 
application  and  request  of  any  person  on  persons  in- 
terested in  or  entitled  unto  any  house  or  houses,  or 
other  buildings,  within  the  limits  hy  this  Act  pre- 
scrtbed,  which  hereafter  shall  or  may  be  burnt  down, 
demolished,  or  damaged  by  fire,  or  upon  any  grounds 
of  suspicion  that  the  owner  or  owners,  occupier  or 
occupiers,  or  other  person  or  persons  who  shall  have 
insured  such  house  or  houses  or  other  buildings,  have 
been  guilty  of  fraud,  or  of  wilful  setting  their  house 
or  houses,  or  other  buildings,  on  fire,  to  cause  the  in- 
surance money  to  be  laid  out  and  expended,  as  far  as 
the  same  will  go,  towards  rebuilding,  reinstating,  or 
repairing  such  house  or  houses,  or  other  buildings,  so 
burnt  down,  demolished,  or  damaged  by  fire,  unless 
the  party  or  parties  claiming  such  insurance  money 
shall,  within  sixty  days  next  after  his  her  or  their 
claim  shall  be  adjusted,  give  a  sufficient  security  to 
the  gOTemors  or  directors  of  the  insurance  office, 
where  such  house  or  houses  or  other  buildings  are 
insmod,  that  the  same  insurance  money  shall  lie 
laid  out  and  expended  as  aforesaid,  or  unless  the 
said  insurance  money  shall  be  in  that  time  settled 
ajod  disposed  of,  to  and  amongst  all  the  contend- 
ing parties^  to  the  satisfaction  and  approbation  of 
such  governors  or  directors  of  such  insurance  office 
respeettTely.*' 

The  7  k  %  Vict  c  84,  repealed  generally  the  14 
6e0b  S^  c  78,  but  excepted  certain  sections,  includ-  \ 
ing  fha  «2nd,  83rd,  84th,  and  86th  sections,  the  last  \ 
secOon  having  reference  to  legal  proceedings  in  respect ! 
of  aoflidttital  fires. 

Tlip  flMterial  question  for  the  consideration  of  the 
Coqrt  VM^  iriiether  the  500Z.  paid  by  the  Snn  Office,  ' 
•aA  Oi  tfML  and  150/.  paid  by  the  Phoenix  Office  i 
toM^  te  010  ggMsnt  case,  be  compelled  to  be  laid  out 
in  aMfUfaig  cad  nuuteting. 


P,  M,  White,  for  the  mortgagees  and  the  lessor. 

The  question  is,  whether  the  83rd  section  of  the 
14  Geo.  3,  c.  78,  is  general  or  restricted  to  the  limits 
of  the  metropolis  ?    We  say  it  is  universal ;  because, 

1st  Although  the  title  and  general  preamble  of  the 
Act  are  so  limited,  yet  the  particular  preamble  of  this 
section  points  to  a  general  mischief,  and  the  language  is 
clearly  general  Thus  the  86th  section  has  been  held  to 
apply  to  the  whole  realm, 

PUliter  V.  Phippard,  11  Q.  B.  847. 

2nd.  The  words  "  within  the  limits  aforesaid,"  which 
are  found  in  the  earlier  statute  (12  Geo.  8,  c.  73,  s.  34), 
are  not  repeated  in  the  substituted  enactment. 

8rd.  No  aigument  can  be  drawn  from  the  power 
given  by  the  4th  section  of  7  &  8  Vict  c.  84,  of 
extending  the  operation  of  that  Act  to  any  place 
within  twelve  miles  from  Charing  Cross,  as  the 
section  of  the  Act  of  the  14  Geo.  8,  is  not  incor- 
porated with  the  Act  of  Yictoria,  but  is  merely  left 
unrepealed. 

This  question  was  discussed,  but  not  settled  in 
Simpson  v.  Scottish  Union  Assurance  Company, 
1  H.  4;  M.  618. 

BoU,  for  the  assignees  of  the  bankrupt. 

Ist  The  preamble  of  the  Act  of  the  14  Geo.  S 
defines  one  of  its  objects  to  be  the  prevention  of 
mischief  by  fire  within  certain  limits.  The  83rd  sec- 
tion is  pointed  to  a  mischief  by  fire,  and  therefore  is 
intended  to  be  confined  to  those  limits.  The  86th 
section,  to  which  an  extended  application  has  been 
given,  is  not  pointed  to  a  mischief  by  fire. 

2nd.  No  argument  is  dedudble  from  the  omission  of 
the  words  '*  within  the  limits  aforesaid  ;'*  for  where,  as 
in  the  84th  section,  which  follows  the  35th  section  of 
the  earlier  Act,  an  enlargement  is  intended,  the  words, 
''whether  within  the  limits  aforesaid,  or  elsewhere 
within  the  kingdom  of  Great  Britain,**  are  introduced. 

Srd.  The  82nd  section,  which  recites  that ' '  the  several 
offices  for  insuring  houses  against  loss  by  fire  *'  retain 
watermen  in  their  service,  shows  that  the  words  **  the 
several  offices,  Ac,"  though  apparently  general,  apply 
only  to  insurance  offices  within  the  metropolitan 
limits.  These  words  must  have  the  same  restricted 
meaning  iu  the  83rd  section. 

He  also  referred  to 

Vtmon  V.  Smith,  5  B.  &  A.  1  (per  Best,  J.,  p.  9). 

4th.  The  usual  provisions  in  leases,  that  insurance 
moneys  shall  be  laid  out  in  reinstating  the  premises, 
show  that  the  general  opinion  of  the  profession  is  in 
favour  of  our  contention. 

6th.  Anyhow,  the  clause  applies  only  to  houses  and 
buildings,  and  the  office  could  not  be  called  upon  to 
reinstate  trade  fixtures,  which  are  for  the  present  pur- 
pose in  the  nature  of  chattels, 
Amos  on  Fixtures,  10  ; 
Dum^rgue  v.  Ramsey,  33  L.  J.  Ex.  %S  ; 
PooUs  Case,  1  Salk.  368. 

P.  M.  White,  in  reply. 
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The  words,  ''houae  or  houses,  or  other  bnildings/' 
include  iiztures  .of  whatever  character ;  for  all  fix- 
tures are  truly  part  of  the  freehold,  although  in 
respect  of  those  used  in  trade,  the  tenant  has,  during 
his  tenancy,  a  power  to  sever  and  dispose  of  them. 
Here  the  exercise  of  this  power  is  shut  out  by  express 
agreement,  and,  therefore,  the  ordinary  principle 
applies, 

WalnisUy  v.  Milne,  7C.  B.  (n.  8.)  115, 
and  the  cases  there  cited  ; 

Leader  v.  Jlolmwood,  5  C.  B.  (n.  s.)  5i6 ; 

Gihscm  v.  Hammersmith  Railway  Company,  33 
L.  J.  Ch.  337. 

The  Lord  Chancellob  said,  that  the  case  had  been 
very  ably  argued.  The  first  question  he  had  to  decide 
depended  on  whether  the  83rd  section  of  14  Geo.  3,  c. 
78,  was  universal,  or  limited  to  houses  and  buildings 
standing  within  the  limits  specified  in  that  Act,  com- 
monly called  the  metropolitan  limits. 

It  was  material  to  observe  that  the  section  was  not 
re-enacted  as  a  part  of  the  present  Metropolitan  Build- 
ing Act  (7  &  8  Vict.  c.  84).  That  statute  excepted 
from  repeal  certain  sections  of  another  statute,  and  of 
these  excepted  sections  the  enactment  in  question  was 
one.  Consequently,  the  83rd  section  of  the  14  Geo.  3, 
c.  78,  remained  in  its  integrity  by  virtue  of  the  old 
statute.  This  was  important,  since  although  there 
was  a  power  in  the  new  Act  to  extend  its  operation, 
the  premises  referred  to  in  this  case  were  not  within 
the  Act  or  any  extension  of  it.  If,  therefore,  they 
fell  within  the  88rd  section,  it  must  be  by  virtue  of 
the  section  itself. 

Now  it  was  tnie  that  the  general  preamble  to 
the  whole  Act  (14  Geo.  8,  c.  78)  referred  to  build- 
ings within  certain  limits,  and  the  sections  which 
foUowed  contained  enactments  carefully  restricted 
to  buildings  ''within  the  limits  aforesaid."  But 
when  we  came  to  the  8drd  section,  we  found  a 
special  preamble  reciting  a  general  evil.  The  just 
conclusion  was,  that  because  the  remedy  was  in- 
tended to  be  general,  it  was  prefaced  by  the  state- 
ment of  a  general  mischief.  A  priori,  therefore,  one 
would  infer  that  the  enactment  would  be  co-extensive 
with  the  evU  ;  and  that  inference  was  confirmed  when 
wo  looked  at  the  language  of  the  enactment,  in  which 
the  words  "within  the  limits  aforesaid"  were  omitted. 

But  it  was  argued,  that  the  84th  section  had  equally  a 
general  preamble,  and  yet  the  words  "whether  within 
the  limits  aforesaid,  or  elsewhere  within  the  kingdom 
of  Great  Britain,"  were  inserted  in  order  to  render  it 
universal.  But  if  the  88rd  section  contained  in  itself 
enough  to  ascertain  its  own  universality,  it  would  not 
lose  that  quality  by  reason  of  its  not  possessing  a  par- 
ticular form  of  words,  not  needed  for  the  purpose, 
which  were  found  in  a  subsequent  section.  It  was 
impossible  to  say  that,  because  redundant  words  found 
in  another  section  were  wanting  in  this,  therefore  it 
was  not  universal.    This  was  in  accordance  with  the 


decision  in  FilliUr  v.  Phippard  {loe.  eU.).  The  83rd 
section  was,  therefore,  applicable  to  the  present  case, 
and  the  money  referred  to  by  it  must  be  laid  out  in 
reinstatement. 

But  then  there  arose  a  minute  and  somewhat 
difficult  point.  The  lease  contained  a  covenant  that 
the  tenant  would  deliver  up  the  premises,  with  the 
fixtures,  at  the  expiration  of  the  term — a  covenant 
which  attached  to  such  fixtures  as  were  on  the  premises 
at  the  end  of  the  term.  The  term  was  determinable  by 
the  lessee's  absconding.  The  tenant  insured  the 
fixtures  separately,  and  these  were  destroyed  by  the 
fire.  The  83rd  section  applied  in  terms  to  "  houses 
and  buildings  "  only  ;  and  the  extent  of  those  words 
might  be  collected  from  the  duty  of  reinstating  cast 
on  the  insurance  offices.  The  question,  therefore,  was, 
when  the  fire  took  place  were  the  fixtures  in  such  a 
legal  position  that  if  the  lessor  had  made  a  conveyance 
of  "  all  that  house  and  buildings"  the  fixtures  would 
have  passed? 

The  fixtures  were  trade-fixtures,  and  therefore  by 
the  ordinary  law  were  removeable  by  the  tenant  at  the 
time  of  the  fire.  Therefore,  the  lessor's  right  at  the 
tune  of  the  fire  was  a  personal  right  springing  out  of  the 
lessee's  covenant,  not  out  of  the  ownership  of  the  free- 
hold, — a  contingent,  not  a  present,  right.  If,  therefore, 
the  moment  before  the  fire  a  conveyance  had  been  made 
of  "all  that  house  and  buildings,"  the  fixtures  would 
not  have  passed.  Therefore,  the  insurance  moneys 
receivable  in  respect  of  the  fixtures  were  not  within 
the  83rd  section  ;  but  the  fruit  of  the  contract  as  to 
them  was  a  chattel  interest  in  the  lessee,  and  passed 
to  his  assignees.  This  decision  must  not  be  considered 
as  conflicting  with  Holroyd  v.  Marshall  (10  H.  of  L. 
Ca.  191).  The  sole  question  determined  here  was, 
whether  the  fixtures  were  so  blended  with  the  freehold 
as  to  come  under  the  words  "  house  and  buildings'*  as 
used  in  this  section  ?  They  were  not  a  part  of  the  free- 
hold in  the  sense  of  being  an  integral  part  of  the 
house  when  the  fire  took  place. 

The  result  was,  that  of  the  moneys  received  from  the 
Phoenix  Office  4502.  would  be  applicable  to  rebuilding, 
and  1502.  would  pass  to  the  assignees.  And  as  the 
mortgagees  had  been  compelled  to  lay  out  the  5007. 
which  they  received  from  the  Sun  for  the  lessor's 
benefit,  and  their  security  was  now  gone,  they  would 
be  admitted  to  prove  for  the  entire  amount  of  their 
debt. 

iV^ofo.— See 
2  Dav.  Prec.  646. 


Lord  Chimoellor  |  TATH4M..DEinocoKB. 
16  July,  15  Nov.  1864.    J 

Charitahle  Bequest  StatiOe  of  Mortmcdru 

In  (he  administration  ofchariidbU  bequests  the  Court 
ascertains  the  meaning  of  the  testator  by  the  ordinary 
rules  of  amstruction,  without  in  the  first  insktnec 
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ctdveriing  to  Uie  cxisUtice  of  the  SlatuU  of  Martmain  ; 
and  tpKet^  the  iniention  haa  bun  ao  ascertained^  inquiry 
is  thtn  U>  he  mads  whdhsr  (ks  whole,  or  any  part  of  the 
tRteniioH,  is  eoaUrary  to  the  proviaians  of  the  statute, 

A  teslfMlor  bsgueathed  a  sum  of  money  to  be  applied 
**  towards  the  establishment,  in  the  neighbourhood  of 
London  and  Westminster,  of  slaughter-houses  axoayfrom 
the  densely  populated  places  in  which  they  are  now 
sUuaied":-^ 

Held,  revernng  the  decision  of  Vice- Chancellor  Wood, 
thai  the  bequest  teas  within  the  Statute  of  Mortmain, 
and  void. 

This  was  an  appeal  from  a  decision  of  Vice-chan- 
cellor Wood,  reported  (on  the  second  point)  8  N.  R. 
707. 

Harriet  de  Horta  by  her  will  bequeathed  a  snm  of 
20,000Z.  Consols  to  the  treasurer  for  the  time  being  of 
the  Society  for  the  Prevention  of  Cruelty  to  Animals, 
to  be  at  the  disposal  of  the  committee  of  the  society  ; 
and  the  will  then  proceeded  in  the  following  tenna . — 
*'  It  is  my  express  wish  that  this  sum,  and  the  divi- 
dends thereof,  be  applied  by  the  said  committee  in 
snch  manner  as  they  shall  think  best  towards  the 
establishment,  in  the  neighbourhood  of  London  or 
Westminster,  of  8laQghter<hoQae8  away  from  the 
densely  populated  places  in  which  they  are  now 
situate^  and  for  tlie  relief  of,  and  protection  from 
cruelty  to,  the  animals  taken  to  be  slaughtered." 

By  a  oodidl  the  testatrix  reduced  tho  legacy  to 
10,000^ 

The  Yice-Chanoellor  having  held  that  the  bequest 
did  not  Ml  within  the  Statute  of  Mortmain,  the 
residuary  legatee  appealed. 

ItoU,  Q,0,,  and  CotUn,  for  the  appellants. 
The  will  must  be  oonstrued  in  the  first  instance 
withoQt  reference  to  the  Statute  of  Mortmain, 
Attomey-Omeral  r.  WilUoms,  2  Cox,  387 ; 
Edwards  v.  Ball,  11  Hare,  1. 
If^  upon  the  construction  of  the  will  so  ascertained, 
it  appears  that  bmlding  U  necessary  to  carry  the  in- 
tention of  the  testator  into  effect,  then  the  gift  is 
within  the  Statute  of  Mortmain,  and  void, 
Attomey-Oeneral  v.  Davies,  9  Yes.  585. 
Here  the  testatrix  contemplated  the  erection  of 
slaughter-houses ;  and  though  a  school  might  be  esta- 
blished without  buildings  a  school-house  could  not. 
They  referred  to 
Attorney-General  v.  Hull,  9  Hare,  647  ; 
Blandford  v.  ThackereU,  2  Yes.  2S7a ; 
I/mgstaffy.  JUnnison,  1  Drew.  28 ; 
University  of  London  v.  Yarrow,  1  De  G.  &  J.  72 ; 
Incorporated  Church  Building  Society  v.  Barlow, 

8  De  6.  M.  &  O.  120  ; 
Carter  v.  Greeny  8  K.  &  J.  591. 

Giffard,  Q.C,  and  Swamston,  for  the  Society. 

If  the  canon  of  construction  contended  for  on  the 
other  side  be  maintained,  many  gifts  which  have 
been  uplield  would  be  bad ;  e.^*,  those  in^ 


Sorrcsby  v.  Hollins,  9  Mod.  221  ; 

Vaughan  v.  Farrer,  2  Yes.  sen.  182  ; 

Johnston  v.  Pollard,  3  Mad,  457 ; 

Crafton  v.  Frith,  15  Jur.  737  ; 

PhilpoU  V.  St,  George's  Hospital,  6  H.  of  L.  Ca,  338. 

Tho  gift  ought  not  to  be  construed  so  as  to  be  void, 

if  it  can  possibly  be  made  good  ;  and  there  are  many 

ways  of  carrying  out  the  intention  of  the  testatrix 

without  erecting  buildings. 

W.  M.  James,  Q,C,  Wickens,  and  Goren,  for  other 
parties. 

Bolt,  Q.C.,  in  reply. 

15  Nov.  1864. 

The  Lord  Chancellor.^- In  the  administration 
of  charitable  bequests,  it  is  the  duty  of  the  Court  to 
ascertain  from  the  words  of  the  will,  by  the  wdinary 
rules  of  construction,  the  true  meaning  and  intention  of 
the  testator,  both  as  to  the  bequest  itself  and  the  mode 
of  carrying  it  into  efiect,  without,  in  the  first  instance, 
adverting  to  the  existence  of  the  Statute  of  Mortmain. 
When  the  intention  of  the  testator  has  been  ascer- 
tained, inquiry  must  be  made  whether  the  whole  or 
any  part  of  that  intention  be  contrary  to  the  provisions 
of  the  statute.  But  no  secondary  interpretation  ought 
to  be  adopted,  nor  ought  the  Court  to  resort  to  any 
different  mode  of  administration  firom  that  indicated 
by  the  testator,  even  though  it  might  be  reasonable  in 
itself  for  the  purpose  of  escaping  from  the  <^ration  of 
the  statute. 

All  this  was  well  and  concisely  expressed  by  the  Lord 
Chancellor  in  the  case  of  Attomsy-Oeneral  v.  WHliama 
(loe.  eit,),  "The  Court  will  not  alter  its  conception 
of  the  purposes  of  a  testator,  merely  because  thos* 
intentions  happen  to  finU  within  the  prohibition  of  tke 
Statute  of  Mortmain.** 

He  had  thus  stated  the  rule,  because  he  found  in  the 
report  of  the  present  case,  and  in  the  reports  <^  pre- 
vious  cases,  words  attributed  to  the  Yice-Chancellor 
which  did  not  appear  to  him  to  express  the  rule  quite 
accurately. 

He  now  proceeded  to  oonsider  what  was  the  inten- 
tion of  the  testatrix  in  the  present  bequest,  and  what, 
but  for  the  Statute  of  Mortmain,  would  be  the  mode 
of  giving  effect  to  that  intention  in  this  Court 

The  will  directed  that  the  money  should  be  applied 
towards  the  establishment,  in  the  neighbourhood  of 
London  and  Westminster  of  slaughter-houses  away 
from  the  densely-populated  places  in  which  they  are 
now  situated. 

The  Yice-Chancellor  appeared  to  have  made  a  dis- 
tinction between  '* towards  the  establishment,"  and 
'*  in  the  establishment "  ;  but  he  could  not  allow  a 
verbal  refinement  of  sooh  a  subtle  nature  to  inflnenoe 
his  decision. 

The  word  ''establishment"  involved  the  idea  of 
putting  the  charity  on  a  pennanent  footing.  It  pointed 
to  the  purchase  of  sites  of  land,  and  the  erectioii  of 


26 


THE  NEW  EEPORTS. 


a9  Nov.  186i 


pennancnt  buildings.  And  it  could  not  be  doubted, 
that  if  there  were  no  Statute  of  Mortmain,  a  bequest  to 
establish  a  charity,  such  as  a  school,  or  a  hospital,  in 
any  parish  or  district,  would  be  carried  into  effect  by 
the  purchase  of  land,  and  the  erection  of  buildings 
thereon. 

The  Vice-Chancellor  thought  that,  in  this  case,  the 
purchase  of  land,  and  the  erection  of  buildings,  would 
be  the  worst  plan  of  carrying  the  intention  of  the  tes- 
tatrix into  effect ;  because  it  was  possible  that,  in  a  few 
years,  the  slaughter-houses,  wherever  situate,  might 
be  surrounded  with  houses  and  buildings.  But  such  a 
consequence  did  not  affect  the  question  of  the  construc- 
tion of  the  words  of  the  bequest.  He  could  not  give 
this  bequest  a  different  meaning  or  effect,  because  the 
intention  might  be  defeated  by  a  possible  event,  at  a 
remote  period,  which  the  testatrix  did  not  appear  to 
have  foreseen.  That  might  tend  to  show  that  the  testa- 
trix was  not  provident,  but  could  not  affect  the  mean- 
ing of  her  words,  or  justify  the  Court  in  substituting  a 
different  direction  from  that  contained  or  involved  in 
the  language  of  the  bequest 

It  might  also  be  observed,  if  necessary,  that  the 
evil  apprehended  by  his  Honour  might  be  easily  reme- 
died ;  for,  if  it  happened  that  the  slaughter-houses 
became  surrounded  by  dwellings,  the  site  and  ground 
of  the  buildings  would  become  so  valuable  that  they 
might  be  readily  sold  under  the  direction  of  the  Courts, 
and  the  money  applied  in  the  erection  of  other 
slaughter-houses  in  a  more  removed  situation,  and  so 
from  time  to  time.  His  Honour  had  observed  that  when 
the  slaughter-houses  were  erected,  there  would  be  no 
means  of  compelling  the  public  to  use  them ;  but  this 
again  was  an  objection  to  the  prudence  of  the  gift,  but 
could  not  affect  the  interpretation  of  the  words.  There 
were  many  cases  on  this  subject,  and  some  of  them  were 
not  easily  reconciled  with  others ;  but  he  thought  there 
would  hot  have  been  so  much  difficulty  if  the  plain 
rule  he  had  stated  had  been  always  adhered  to. 

He  was  of  opinion  that  this  bequest  was  wholly  void 
by  the  operation  of  the  statute  9  Geo.  2,  c.  36,  and  that 
the  amount  fell  into  the  residuaiy  bequest 

The  order  of  the  Vice-Chancellor  must  be  reversed, 
but  the  costs  would  be  paid  out  of  the  fund. 


liord  Chancellor. 

15  Nov.  1864. 


Rogers  v.  The  Dock  Com- 
pany AT  KiNQSTON-TJPON- 

Hull. 

Practice  —  Appeal  —  Fresh  Evidence  —  Lands 
Clauses  Consolidation  Act^  1845 — Equitable 
Lien  of  Occupier  of  Lands, 

Although  fresh  evidenee  is  inadmissible  upon  the 
hearing  of  an  appealj  yet  fresh  exhibits  tohich  are 
capable  of  being  proved  by  means  of  a  signature,  and  do 
not  require  the  examination  of  witnesses,  may  he  ad- 
mitted  upon  proper  application  being  made  to  the 


A  took  land  under  an  agreement  which  provided  that 
in  ease  A  should  erect  buildings  (hereon,  he  was  to  have 
the  privilege  of  removing  them  during  his  occupation 
of  the  same,  or  otherwise  he  was  to  be  allowed  a 
beneficial  interest  in  the  same  to  the  amount  of  Ou 
sum  expended  in  the  erection  of  the  buildings,  such 
beneficial  interest  to  extend  over  a  period  of  tvoenty 
years  ;  that  is  to  say,  if  A  were  required  by  the  land- 
lord to  give  up  possession  before  the  expiration  of  twenty 
years,  he  was  to  be  allowed  oiiC'twentieth  of  the  amount 
expended  as  aforesaid  for  each  remaining  year  of  tJie 
unexpired  term  of  twenty  years,  A  erected  bnUdings 
on  the  land.  The  landlord  sold  the  land  to  a  dock  com- 
pany, and  by  their  direction  determined  the  tenancy  at 
the  end  of  the  seventh  year,  and  A  having  declined  to 
remove  the  buildings,  the  company  took  possession  under 
the  Qlst  section  of  the  Lands  Clauses  Act,  without  offer- 
ing to  pay  to  A  the  proper  proportion  of  the  sums 
expended  by  him  : — 

Held,  that  A  had  such  am,  interest  in  the  land  as  to 
entitle  him  to  the  interference  of  a  Court  of  Equity  in 
preventing  the  company  from  pulling  down  the  build- 
ings tUl  they  had  provided  for  his  claim. 

This  was  an  appeal  by  the  defendants  from  the 
decision  of  Vice-Chancellor  Wood,  reported  4  N.  B. 
494,  where  the^facts  of  the  case  are  fully  stated. 

Kay  {Rolt,  Q.C.,  with  him),  for  the  plaintiffs, 
claimed  the  right  to  begin  (which  was  conceded  to  him 
by  the  defendants)  and  also  asked  leave  to  introduce 
new  evidence  which  had  only  recently  come  to  the 
knowledge  of  the  plaintiffs,  citing, 

Hoberts  v.  Marchant,  1  Ph.  371, 
where  it  is  stated  that  the  only  exception  to  the 
rule  that  an  appellant  is  entitled  to  begin  is  where  the 
defendant  appeals  from  the  whole  decree,  and  the 
reason  assigned  for  the  exception  is,  that  the  plaintiff 
may  at  the  rehearing  adduce  n^w  evidence,  and  shape 
his  case  differently. 

The  Lord  Chancellor  said  that  the  words  **  new 
evidence "  in  the  passage  cited  meant  evidence  col- 
lected previous  to,  but  not  used  at,  the  first  hearing. 
Fresh  evidence  was  entirely  inadmissible  at  the  re- 
hearing, and  if  any  such  evidence  had  been  discovered 
subsequently  to  the  original  hearing,  the  plaintiff 
might  file  a  supplemental  bill  in  the  nature  of  a  bill 
of  review:  but  in  order  to  do  so,  he  must  make  a 
proper  application  to  the  Court.  The  present  appli- 
cation, therefore,  could  not  be  listened  to,  unless  what 
was  now  sought  to  be  introduced  was  not  fresh  evi- 
dence, but  simply  a  fresh  exhibit,  which  was  capable 
of  being  proved  by  means  of  a  signature,  and  did  not 
require  the  examination  of  witnesses.  The  strict  rule 
had  been  relaxed  in  the  case  of  such  documents. 

Kay  stated  that  the  document  in  question  was  of 
the  class  referred  to. 

Giffard,  Q.C.,  for  the  defendants,  then  submitted 
that  the  application  ought  to  be  made  by  motion. 
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Thb  Loed  Csancsllob  considered  that  the  plaintiff 
ought  to  make  an  affidavit  showing  the  nature  of 
the  evidence,  and  that  he  had  not  the  means  of 
using  it  at  the  hearing,  and  had  used  proper  diligence 
in  bringing  it  forward  :  but  suggested  that  the  most 
convenient  course  on  the  present  occasion  would  be  to 
allow  the  exhibit  to  be  read  de  bene  esse,  subject  to  his 
opinion  as  to  its  admissibility. 

The  counsel  for  the  defendants  haying  consented  to 
the  adoption  of  this  course,  the  document  in  question 
was  road.  It  purported  to  be  a  receipt  by  Thomas 
Hebblethwaite  for  the  sum  of  8/.  10s,  for  a  quarter's 
rent,  due  Lady-day,  1857 ;  but  there  was  nothing  to 
show  that  the  rent  was  paid  in  respect  of  the  property 
in  question  in  the  suit 

It  was  thence  sought  to  be  established  that  the 
plaintiff's  tenancy  did  not  commence  at  Lady-day,  but 
at  Michaelmas  or  Christmas. 

Thz  Lord  Chancellor  held,  that  the  document 
was  inadmissible,  as  much  more  evidence  was  required 
than  what  related  to  the  signature  :  and  observed  that 
even  if  it  were  admitted,  it  did  not  bear  out  the  con- 
tention of  the  plaintiffs,  who  might  have  been  let  into 
possession  previous  to  the  commencement  of  the 
tenancy  under  the  agreement. 

Kay  then  argued— 

Ist.  That  it  was  esUblished  that  the  word  *'  months  " 
in  the  agreement  meant  calendar  not  lunar  months, 
according  to  the  custom  of  the  estate.  The  plaintiffs 
had  taken  the  lease  on  the  faith  of  the  usage  of  the 
estate,  and  the  defendants  ought  to  be  bound  by  it, 

Thornton  v.  Hamsden,  4  N.  R.  208. 
The  word  "month"  meant  lunai*  or  calendar  month, 
according  to  the  intention  of  the  parties, 

Hipioell  V.  Knight,  1  Y.  &  C.  (Exch.)  401 ; 
Franco  r,  Alvartz,  8  Atk.  841 ; 
Cockell  V.  Gray,  3  B.  &  B.  186  ; 
BarksdaU  T.  Morgan,  4  Mod.  185. 
[The  Lord  Chancellor  asked,  in  what  way  this 
]K>iut  was  open  to  the  plaintiffs,  the  appeal  being  by 
the  defendants  ?] 

On  an  appeal  from  part  of  a  decree  the  whole  case 
ii  open  to  the  respondents, 

WaUs  V.  SyTnes,  1  De  G.  M.  &  G.  240. 
2nd.  That  on  the  true  construction  of  the  agree- 
ment the  plaintiffs  had  a  lien  on  the  buildings  for  a 
proportion  of  the  sum  expended  by  them.  The 
plainttib  were,  therefore,  now  in  the  position  of 
equitable  mortgagees  who  had  been  ejected  by  the 
mortgigiiry  and  were  entitled  to  the  protection  of 
theOttort 

Gifmd,  Q.C.,  C.  PoUock,  and  Macnaghten  for  the 
defeodaati. 
Isi  Md«Boe  it  admissible  to  show  that  Lady-day 
lOdUdj-day, 

Mmkfr.  WM,  I  Esp.  K.  P.  198  ; 
JDMt  AM  T.  Mmmn,  4  B.  &  Aid.  589. 


It  is  proved  that  by  the  custom  of  Hull,  Lady-day 
means  Old  Lady-day  :   the  notice  was  sent  to  the 
plaintiffs  two  days  before  Old  Michaelmas-day,  and 
was  therefore  good  for  next  Old  Lady-day, 
Smith's  Landlord  and  Tenant,  234  ; 
Woodfall's  Landlord  and  Tenant,  298  ; 
Jtoe  d.  Durant  v.  Doe,  6  Bing.  574. 

2nd.  The  true  construction  of  the  agreement  is, 
that  the  plaintiffs  have  not  a  lien  on  the  buildings, 
but  a  personal  demand  against  the  landlord.  £ven  if 
the  plaintiffs  have  a  lien,  the  company  have  properly 
exercised  their  rights  under  section  91  of  the  Lands 
Clauses  Act,  and  the  plaintiffs  are  not  entitled  to  the 
assistance  of  the  Court  unless  it  is  shown  that  their 
security  is  •  prejudiced  by  the  pulling  down  of  the 
buildings :  and  there  is  no  allegation  that  such  is  the 
case. 

[The  Lord  Chancellor  referred  to  section  84  of 
the  Lands  Clauses  Consolidation  Act,  pointing  out 
that  the  plaintiffs  were  occupiers.] 

The  tenancy  was  determined  long  before  the  com- 
pany took  possession. 

[The  Lord  Chancellor  said,  that  if  the  plaintiffs 
had  a  lien  and  were  refused  compensation  by  the  com- 
pany, he  should  not  be  disposed  to  hold  them  to  be 
unlawful  occupiers.] 

The  plaintiffs  had  not  claimed  to  have  a  lien  till 
the  bill  was  filed. 

Kaij,  having  waived  the  point  as  to  the  sufficiency 
of  the  notice,  was  not  called  on  to  reply. 

The  Lord  Chancellor  said,  according  to  the 
first  clause  of  the  agreement,  the  plaintiffs,  during 
their  occupation,  had  the  right  of  removing  any  build- 
ings erected  by  them,  even  after  they  had  received 
notice  to  give  up  possession.  The  clause  which  im- 
mediately followed  was  somewhat  obscure ;  but  the 
agreement  ought  to  be  read  as  if  the  clause  which 
followed  the  words  "  that  is  to  say,"  &c.,  were  sub- 
stituted for  the  preceding  clause,  and  then  the  meaning 
was  no  longer  doubtful.  It  was  in  the  option  of  the 
landlord  to  determine  the  tenancy  :  if  he  did  so,  and 
the  tenants  did  not  choose  to  remove  the  buildings, 
they  would  become  entitled  to  demand  from  him 
one  twentieth  part  of  the  amount  expended  by  the 
tenants  for  each  remaining  year  of  the  unexpired 
term.  Now  the  landlord  had  determined  the 
tenancy,  and,  as  he  must  hold,  had  determined  it 
effectually ;  the  tenants  therefore  became  entitled  to 
make  this  demand. 

The  question  then  arose,  whether  the  agreement 
availed  to  give  the  tenants  anjrthing  like  a  lien  on  the 
land  by  way  of  security,  in  event  of  the  landlord 
refusing  to  pay  the  stipulated  sum  after  the  determina- 
tion of  the  tenancy ;  and  he  was  of  opinion,  that  it 
was  impossible  to  satisfy  the  words  of  the  agreement, 
unless  it  gave  the  plaintiffs  an  interest  in  the  land,  suffi- 
cient to  enable  them  to  obtain  their  demand  in  event 
of  the  landlord  refusing  to  comply  with  it.     If  then 


28 


THE  NEW  REPORTS. 


[19  Kov.  18M. 


the  landlord  offered  on  the  determination  of  the 
tenancy  to  pay  the  stipulated  sum,  the  lien  would  not 
arise ;  if  he  did  not  offer  to  pay  it,  the  lien  would 
arise,  and  would  he  enforced  hy  a  Court  of  Equity 
against  the  landlord  or  his  assignees,  and  would  avail 
to  prevent  the  pulling  down  of  the  buildings  so  as  to 
destroy  the  security. 

Now,  the  Dock  Company,  who  were  the  assignees 
of  the  landlord,  knowing  all  this,  had  acted  on  the 
supposition  that  the  tenant  had  no  interest  after  the 
determination  of  the  tenancy.  In  this  they  were 
wrong ;  for  though  the  tenancy  had  legally  come  to 
an  end,  the  plaintiffs  had  a  species  of  lien  or  interest 
in  the  land,  which  stood  in  the  way  of  the  company 
acting  as  they  had  done,  until  the  interest  was  pro- 
vided for. 

Such  being  the  rights  of  the  jmrties,  the  bill  was 
framed  on  the  alternative  suppositions,  first,  that  the 
tenancy  was  not  legally  determined ;  second,  that  if 
it  were  determined,  the  plaintiffs  had  still  an  interest 
in  the  land.  The  company  might  have  closed  with 
the  latter  proposition,  and  by  offering  to  provide  for 
the  interest  of  the  plaintiffs,  have  deprived  them  of 
their  right  to  the  intervention  of  the  Court.  He  was 
of  opinion,  that  the  word  Lady-day  in  the  agreement, 
was  to  be  interpreted  by  evidence ;  that  it  was  shown 
to  mean  Old  Lady-day,  and  that  the  notice  having 
been  given  two  days  before  Old  Michaelmas-day,  1856, 
was  sufficient  to  determine  the  tenancy  at  Old  Lady- 
day,  1857 ;  but,  notwithstanding  this,  the  Dock  Com- 
pany had  exercised  their  parliamentary  powers  in  a 
manner  they  were  not  entitled  to.  The  Court,  how- 
ever, would  not  interfere  fiirther  than  to  secure  to  the 
plaintiff  his  interest  in  the  buildings. 

Agreeing  thus  with  the  Vice-chancellor  on  the  main 
question,  he  was  not  disposed,  under  the  circumstances 
of  the  case,  even  if  allowed  by  the  practice  of  the 
Court,  to  alter  the  decree  as  to  the  costs;  and  as 
the  plaintiffs  had  not  persisted  in  their  claim  as  to  the 
tenancy,  the  petition  of  appeal  must  be  dismissed 
with  costs. 


IiordB  Justices. 

10  Nov.  1864. 


BoucicAULT  V.  Delafield. 


Practice — Costs — Bankrupt 

This  was  an  appeal  motion  from  the  judgment  of 
Vice-chancellor  Wood,  reported  4  N.  R.  476,  which 
decided  that  a  plaintiff  who,  by  becoming  a  bankrupt, 
had  ceased  to  be  interested  in  the  suit  previous  to  the 
decree,  should  not  be  required  to  pay  costs  in  the 
absence  of  vexatious  conduct.  It  appeared  that  the 
only  costs  in  question  were  the  costs  incurred  sub- 
sequent to  the  bankruptcy  of  the  plaintiff,*- viz.,  the 
costs  of  the  application  of  the  2nd  of  November,  1863, 
for  an  order  of  revival  against  the  assignees,  and  the 
costs  of  attending  the  Vioe-Chancellor  to  hear  judg- 
ment, on  the  11th  of  the  same  month, -Hiee  8  N.  R.  88. 


Graham  ffastiiigia,  for  the  motion,  was  stopped  by  the 

Lords  Justices,  who  considered  that  the  applica- 
tion of  the  2nd  November,  1863,  was  quite  unneces- 
sary, and,  expressing  a  strong  opinion  against  the 
appeal  motion,  desired  the  parties  to  settle  the  coats 
of  it  out  of  Court. 


Lords  Justioes.  |   W. 
7,  15  Nov.  1864.      J    He 


Wasd  V,  Mackinlay. 
Mackinlay. 


Administration  Suit — Insolvent  Estate — 
Mortgagee — Sale — Costs, 

A  mortgagee  came  in  under  an  administrcUMn  mU^ 
in  which  the  general  personal  estate  loas  deficiefU^  and 
vriih  his  consent  an  order  was  made  for  sale  of  the  pro- 
perty comprised  vn  his  security,  the  produce  of  the  sale 
to  be  applied,  in  the  first  place,  in  payment  of  whet 
should  remain  due  in  respect  of  such  security:— 

Held,  that  the  insertum  into  an  order,  made  on  suh- 
sequent  further  consideration,  of  a  direction  thai  the  costs 
of  the  parties  of  the  suit  incurred  hy  such  sale  should  he 
paid  in  priority  to  the  fnortgagu*s  principal,  interest, 
and  costs,  was  incorrect  : 

Semble,  per  Turner,  L.  J. :  A  mortgagee  not  a  party 
to  an  administrcUion  suit,  but  who  consents  to  a  sale  of 
the  mortgaged  property  in  the  suit,  is  entitled  to  he  paid 
his  principal,  interest,  and  costs  oat  of  the  produce  of 
the  sale  in  priority  to  the  costs  of  tJte  parties  to  the  suiL 

This  was  an  appeal  petition  from  an  order  of  the 
Master  of  the  Rolls. 

The  suit  of  Ward  v.  Mackinlay  was  instituted 
against  the  executrix  of  the  will  of  George  Mackinlay, 
to  administer  the  testator's  estate,  which  consisted 
among  other  things,  of  a  reversionary  interest  in  one- 
fourth  of  a  sum  of  3,444Z.  Reduced  Annuities,  ex- 
pectant on  the  death  of  the  testator's  mother,  Maria 
ilackinlay,  subject  to  a  mortgage  to  her  for  400/.  and 
interest. 

The  mortgagee  was  not  a  party  to  the  suit,  but  she 
appeared  on  further  consideration,  when  the  Master  of 
the  Rolh^  by  an  order  made  on  the  16th  of  April, 
1857,  directed  that  the  estate  of  the  testator  should 
be  sold  free  from  Mrs.  Mackinla/s  mortgage,  she,  by 
her  counsel,  consenting  to  such  sale,  and  that  so  much 
of  the  money  to  arise  from  such  sale  as  should  arise 
from  the  property  comprised  in  Mrs.  Mackinlay's 
security,  should  be,  in  the  first  place,  applied  in  pay- 
ment of  what  should  remain  due  to  her  in  respect  of 
such  security  :  and  that  the  same  should,  in  the  mean- 
time, be  paid  into  Court,  with  liberty  to  the  defendant 
and  Mrs.  Mackinlay  to  bid  at  the  sale. 

The  testator's  general  personal  estate  was  msolvent. 

Mrs.  Mackinlay  subsequently  purchased  the  rever- 
sionary interest  for  530/.,  which  was  invested  in  the 
purchase  of  578/.  Consols. 

On  the  1st  of  June,  1864,  there  was  a  sum  of  611/- 
due  to  Mrs.  Mackinlay  for  principal  and  interest. 
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Bj  an  order  made  on  sabseqaent  ftirther  considera- 
tion, on  the  30th  of  Jane  following,  at  which  Mrs. 
Kackiaiay  appeared  by  counsel,  it  was  ordered  that  it 
idioaJd  be  referred  to  the  Taxing  Master  to  tax  the 
plaintiff  and  defendant  their  costs  of  reaUsing  the  sale 
of  the  reversionary  interest  in  question,  and  that  so 
much  of  the  sum  of  5782.  Consols  as  would  raise  such 
costs  should  be  sold,  and  the  costs  paid,  and  that  the 
lesidae  of  the  Bank  annuities  should  be  transferred  to 
the  mortgpsgee. 

Against  this  order,  so  far  as  it  directed  that  the  costs 
of  the  sale  should  be  raised  out  of  the  sum  of  5781. 
Consol8»  the  present  appeal  was  brought. 

ffobhauae,  Q.C.,  and  S,  O.  WhiUy  for  the  appellant, 
said,  that  the  point  in  question  had  been  directly 
decided  in 

JleptDorth  r,  ffeslop,  3  Hare,  485. 
It  had  been  held  in  some  cases,  that  when  a  mort- 
gagee had  filed  a  InU  for  the  general  administration  of 
the  mortgagor's  estate^  the  costs  of  the  suit  ought  to 
be  paid  in  priority  to  the  mortgage  debt, 
Armstrong  r.  Storer,  14  Bear.  585  ; 
Macrae  r,  BUerton,  6  W.  B.  851  ; 
but  in  the  present  case  the  mortgagee  had  merely 
obtained  leave  to  bid. 
They  also  referred  to 
Chtasum  Y.  Dewes,  5  Buss.  29  ; 
Cro9»  ▼.  Qcneral  Menernonary  Company,  8  De  G. 
M.  ft  G.  698. 

Flgtning,  Q.C,,  and  Jessel  (Seltoyn,  Q.C.,  with 
them),  for  the  parties  to  the  suit,  argued  that  when 
a  mortgagee  adopted  an  order  for  sale  made  in  a  suit 
to  whicli  he  was  not  a  party,  and  his  security  proved 
to  be  deficient,  he  was  only  entitled  to  the  produce 
of  the  sale,  minus  the  costs  of  it ;  for  the  Court  would 
not  give  the  mortgagee  more  than  he  could  have  got 
himself  ;.  and  if  he  had  foreclosed  and  sold,  he  could  not 
have  turned  the  estate  into  money  more  cheaply  than 
he  had  done  by  adopting  the  suit, 

DighUm  y.  WUkers^  31  Beav.  428  ; 
Berrg  r.  HUfbUOiwaiU^  4  K.  ft  J.  80  ; 
TuMey  v.    Tkompaon^    1  J.    ft   H.    126   (com- 
pnmused  on  appeal,  1  Seton  on  Decrees,  294, 
Srded.). 
At  all  events  the  mortgagee  was  entitled  only  to  the 
simple  expenses  of  the  actual  sale. 

Hobkmuej  Q.0,,  in  nplj. 

15  Nov.  1864. 

TuBNXB,  L.J.»  said  that  the  question  before  the 
Court  did  not  involve  the  point,  whether  a  mortgagee, 
not  a  party  to  the  suit,  coming  In  and  consenting  to  a 
sale,  waa  entitled  to  have  his  principal,  interest,  and 
costs,  paid  oat  of  the  money  produced  by  the  sale,  in 
ptioiity  to  the  costs  of  the  sale  ineurred  by  the  parties 
to  the  nii;  te  by  the  order  of  thelfaster  of  the  Bolls 
the  mmiiiy  to  easa  ffom  the  sale  was  to  be  applied,  in 
theAfg||iw%  is  pagrment  of  what  should  remain  duo 


to  the  mortgagee  in  respect  of  his  security.  It  had 
been  argued  for  the  respondents,  that  their  actual  costs 
of  the  sale  were  to  be  first  deducted ;  but  his  Lord- 
ship thought  that  that  was  not  the  true  construction 
of  the  words  of  the  order  ;  and  he  did  not  see  how  the 
Court,  by  the  subsequent  order,  could  direct  payment 
contrary  to  the  terms  of  the  first  order.  On  this 
short  ground,  he  thought  the  direction  for  the  pay- 
ment of  the  costs  should  be  struck  out  of  the  order 
appealed  from. 

The  question  before  the  Court  being  disposed  of, 
he  could  only  express  an  opinion  on  the  general  ques- 
tion, whether  the  actual  costs  of  the  sale  ought  to  be 
paid  out  of  the  produce  of  it  in  priority  to  the  mort- 
gagee's claim.  He  was  not  at  present  satisfied  that 
such  costs  should  be  so  paid ;  for  it  would  be  hard  that 
mortgagees,  who  consented  to  a  sale  for  the  benefit  of 
others,  should  be  saddled  with  costs.  Mortgagees,  in 
cases  like  the  present,  usually  adopted  the  suit  at  the 
instance  of  otiier  parties,  and  they  would  have  rested 
on  their  securities  if  the  other  parties  had  not  inter- 
fered. 

The  rule  of  giving  the  parties  to  the  suit  their  costs 
out  of  the  sale  money  was  of  modem  introduction,  and 
as  it  was  of  great  importance  that  mortgagees  should, 
as  far  as  possible,  be  induced  to  concur  in  sales  in 
cases  similar  to  the  present,  he  could  not  approve 
of  the  rule. 

Knioht  Bruce,  L.J.,  concurred. 

JIfmuto.— The  decree  to  be  varied  by  striking  out  the 
direction  as  to  costs,  and  the  whole  fund  to  be  trans- 
ferred and  paid  to  the  appellant  The  appellant  to 
have  no  costs  of  the  appeal,  or  in  the  Court  below ;  the 
costs  of  the  respondents  of  the  appeal  to  be  costs  in 
the  < 


iLiNFOBD  V.  The  Pko- 
vinoial  hobsk  akd 
Cattle  Insv&anob 
CoMPAKY  (Limited). 

Agent^Insurance  Company — Potoer  to  grant 
Folidei 

An  ageni  of  an  ingwrance  company  ia  noi  meetmrUy 
authoriMd  to  contract  for  the  grant  ofpolkm, 

Semble,  whether,  after  payment  of  the  premium,  an 
insurance  company  can  refuse  to  grant  a  poHey  on  re- 
turning the  premium.. 

This  was  a  suit  to  obtain  specific  performance  by 
the  defendants  of  a  contract  entered  into  by  their 
agent,  at  a  branch  office,  to  give  a  policy  of  insurance 
on  the  plaintiff *s  cattle.  The  defendants  who  carried 
on  the  business  of  cattle  insurance,  had  their  head 
office  at  Nottingham,  and  the  bill  alleged  that  in  July 
and  August,  1863,  they  had  an  office  in  London,  at 
which  an  agent  named  Webb  transacted  business  on 
their  behalf,  and  outside  which  the  name  of  the  com- 
pany was  put  up  (though  incorrectly).    On  the  28rd 
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of  July,  1868,  the  plaintiff,  attracted  by  the  name 
outside  this  office,  applied  there  to  insure  three  cows 
for  421,  He  filled  up  and  signed  one  of  the  com- 
}>any'8  printed  forms  of  proposal,  which  contained  the 
following  clause  :— -"  I  propose  the  above  stock  for 
insurance,  according  to  the  company's  rules  and  con. 
ditions,  and  agree  to  pay  the  amount  of  premium  when 
the  policy  is  presented  to  me."  He  paid  IQs,  on 
account  of  such  premium,  and  was  told  that  a  person 
on  behalf  of  the  company  would  inspect  the  cattle. 

On  the  30th  of  July,  "Webb  inspected  the  cows  at 
the  plaintiff's  premises,  and  told  him  that  the  insu- 
rance should  be  effected  ;  and  the  plaintiff  then  paid 
Webb  258.  (making  35«.  in  all),  with  28.  6d.  for  stamp 
duty,  and  Webb  gaye  him  a  receipt  for  355.  on  one  of 
the  company's  printed  forms,  signed  "R.  C.  Webb, 
agent. "  There  was  a  second  transaction  of  exactly  the 
same  description.  The  plaintiff  applied  to  Webb  for 
his  policies,  but  could  not  get  them  ;  and  on  the  28th 
of  September,  1868,  wrote  to  the  company  at  Notting- 
ham about  them.  In  reply,  the  plaintiff  was  Informed 
that  he  had  been  cheated  by  Webb,  that  no  proposal 
from  him  had  reached  the  office,  that  Webb  had  been 
dismissed  from  representing  the  company,  and  that 
the  office  in  London  belonged  to  Webb,  and  not  to 
the  company.  A  correspondence  between  the  plain- 
tiff's solicitor  and  the  company  ensued,  in  the  course  of 
which,  the  plaintiff  claimed  the  insurance  for  one  of 
the  three  cows,  which,  having  fallen  ill,  had  been 
inspected  by  Webb,  and  by  his  advice  sold  at  a  great 
loss ;  and  the  company  denied  their  liability,  reljring 
on  the  words  in  the  form  of  proposal  above  stated. 

Webb  had  been  dismissed  by  the  company  on  the 
16th  of  September. 

Neither  the  proposal  nor  receipt  contained  any 
reference  to  the  extent  of  Webb's  powers  as  agent. 

The  cause  now  came  on  on  motion  for  decree. 

i)aldeeoU,  for  the  plaintiff,  argued  that  the  company 
^ere  bound  by  Webb's  acts,  as  their  general  agent  A 
general  agent  was  one  employed  to  do  all  the  acts  con- 
nected with  his  principal's  business :  a  third  party 
could  not  know  the  eza«t  amount  of  authority  actually 
given  to  the  agent,  and  so  the  principal  was  bound  by 
the  acts  of  a  general  agent  done  within  the  scope  of 
the  general  authority,  though  contiaiy  to  the  agent's 
private  instructions, 

Story  on  Agency,  ss.  17,  126  ; 
Whitehead  v.  Tuekett,  15  East,  400  ; 
Thorn  v.  The  Cammissionen  of  Her  Majesty's 
Works  and  Public  Buildinffs,  82  Beav.  490. 
Webb  was  appointed  agent  to  do  the  general  busi- 
ness of  the  company,  and  had  therefore  power  to  con- 
tract to  grant  policies. 

Selwyn^  Q.C.,  and  L.  Field,  for  the  defendants, 
were  not  called  upon. 

Thb  Hastbb  or  the  Rolls  said  that  the  plaintifi^s 
case  failed  entirely.    The  question  was,  whether  there 


was  any  contract  that  bound  the  company.  Webb 
was  certainly  the  agent  of  the  company  in  all  matters 
in  which  anyone  can  ordinarily  be  the  agent  of  an 
insurance  company.  And  if  he  had  had  authority  to 
enter  into  policies  of  insurance  without  the  sanction 
in  each  case  of  the  directors  of  the  company,  the 
policies  which  Webb  undertook  to  grant  must  now  be 
granted  by  the  company.  But  to  grant  policies  was 
not  within  the  scope  of  the  ordinary  duties  of  an  agent 
of  an  insurance  company :  to  do  so  was  not  in  the 
power  of  an  agent  at  a  branch  office  any  more  than  in 
the  power  of  the  clerk  in  the  head  office  who  received 
the  money  for  premiums.  A  debtor  who  had  paid 
Webb  a  debt  due  to  the  company,  might  have  been 
discharged  ;  but  Webb  had  no  authority  to  bind  the 
company  to  grant  a  policy.  The  plaintiff  had,  in  the 
form  of  proposal,  promised  to  pay  the  premium  on  the 
delivery  of  the  policy  :  he  chose  to  trust  Webb's  pro- 
mise to  give  him  the  policy,  and  paid  him  the  pre- 
mium beforehand  ;  but  the  directors  might,  on  Webb's 
report  of  the  cattle,  have  disapproved  of  the  insurance 
and  refused  to  grant  the  policy.  Even  if  the  money 
had  been  paid  to,  and  come  into  the  hands  of,  the 
directors,  they  might  before  issuing  the  policy  have 
changed  their  minds  and  refused  to  grant  the  policy. 
In  that  case  they  would  have  had  to  repay  the 
premiums  paid.  As  to  whether  they  must  do  so  in 
this  case,  he  declined  to  express  any  opinion.  The 
bill  must  be  dismissed  with  costs,  without  prejudice 
to  any  action  at  law  which  might  be  brought  for  the 
premiums  paid. 

NoU.-See, 
Soffiter  V.  2%e  Trafalgar  Life  Assurance  Associa- 
tion, 27  Beav.   877;    affirmed  by  the  Lords 
Justices,  9th  July,  1859. 


Master  of  the  Bolls. 

11  Nov.  1864. 


Spiller  v.  Maude. 


Friendly  Society — Sole  Survivor — Charity — 
Itiffkt  to  the  Fund, 

A  sole  survivor  of  a  society  in  the  nature  of  a  friendly 
society  is  not  entitled  to  the  principal  of  the  fund  belong- 
ing to  the  society  and  which  arose  from  the  contributions 
of  members. 

Qusre,  How  should  this  fund  be  dealt  vrith  f 
Semble,  where  a  portion  of  the  funds  of  such  a 
society  arises  from  donatvms  by  persons  who  are  not 
memJbers  of  the  society,  that  portion  is  to  be  treated  as  a 
fund  devoted  to  charity,  and  to  be  applied  cy-pr^ 

On  the  22nd  of  July,  1815,  a  fund  called  the 
*'  York  Theatrical  Fund,"  for  the  benefit  of  old  and 
infirm  actors,  was  instituted  at  the  Theatre  Royal  in 
the  City  of  York  by  twenty-eight  members  of  the 
York  company  of  actors  and  actresses,  including  the 
plaintiff,  and  roles  for  the  regulation  of  the  fund  and 
Bodety  were  drawn  up  and  adopted  by  the  sabscribers. 
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The  society  was  not  then  rejj^iBtered  under  the  Friendly 
Societies  Acts,  bat  in  18S2  the  rules  were  amended  by 
a  general  meeting,  and  were  certified  by  the  Registrar 
of  Friendly  Societies,  and  confirmed  by  the  justices  in 
accordance  with  10  Geo.  4,  c.  56.  By  these  rules  the 
fund  was  Tested  in  three  trustees,  but  was  managed 
by  a  committee  of  fire,  appointed  at  the  annual  gene- 
ral meeting  of  the  society,  and  by  a  treasurer  and 
aecretazy.  Members  were  to  be  elected  by  the  com- 
mittee, those  candidates  only  being  qualified  who 
had  been  for  one  year  actual  performers  on  the 
stage  in  the  York  company.  The  funds  of  the  society 
were  to  be  raised  by  fixed  contributions  from  mem- 
bera^  forfeits  in  the  theatre,  and  annual  benefits. 
The  treasurer  was  also  to  collect  moneys  from  the 
voluntary  contributions  of  persons  who  were  not 
members  of  the  society.  Members  who  were  in 
arrear  were  to  be  excluded  from  all  property  and 
benefit  from  the  fund.  Members  who  had  sub- 
scribed for  seven  years  were  entitled  when  inca- 
pacitated to  have  an  annuity,  which,  with  any  inde- 
pendent income  which  they  might  possess,  would  make 
up  the  snm  of  SOL  per  annum.  The  committee  also 
had  a  discretionaiy  power  of  providing  medicines  and 
advice  for  sick  members  in  indigent  circumstances, 
and  of  relieving  orphan  children  of  members,  and  of 
contributing  towards  the  funeral  expenses  of  poor 
members.  The  capital  was  not  to  be  broken  into, 
and  if  the  interest  was  insufficient,  the  annuities  were  to 
be  proportionally  reduced.  No  provision  was  made  for 
the  dissolution  or  extinction  of  the  society,  or  for  the 
application  of  the  funds  in  either  of  those  events.  The 
three  trustees  had  made  a  declaration  of  trust  in  favour 
of  the  society  in  1825.  In  1835  a  new  trustee  was  ap- 
|K>inted  in  the  place  of  one  deceased.  He  survived  his 
co-trustees,  and  the  defendants  were  his  executors. 

In  1835  tliere  were  only  six  members  of  the  society, 
and  a  proposal  was  made  to  divide  the  funds  among 
them,  bat  it  was  not  carried  out,  owing  to  the  trustees 
refusiog  to  act  without  the  sanction  of  the  Court.  At 
that  time  the  fund  consisted  of  1300/.  New  Three-and- 
a-half  per  Cent.  Annuities ;  and  since  then  no  sub- 
scriptions had  been  made  to  the  fund,  and  no  new 
members  had  been  admitted.  Five  of  these  six  mem- 
bers were  since  dead,  and  the  plaintiff  was  now  the 
sole  sunivor  of  the  society,  and  the  only  person 
entitled  to  any  beneficial  interest  in  the  fund.  She 
had  duly  snbacribed  for  seven  years,  and  was  otherwise 
qualified  under  the  rules  to  receive,  and  had  been  for 
some  liino  receiving,  an  annuity,  and  had  received 
idnee  1M2  the  whole  of  the  income  of  the  fund.  A 
claim  had  been  made  in  1864,  by  a  child  of  a  deceased 
nembv'f  who  was  shown  not  to  be  in  needy  circum- 
stanow;  and  the  plaintiff  proved  that  there  were  no 
vpham^bBdxm  who  could  now  make  any  claim.  No 
■eocMBli  9i  mj  nrt  could  be  found,  except  an  old 
litjtii  «a  iSb0  baok  of  wiiich  was  a  list  of  donations 
(MMUfNfe^f  t»  attrly  800/.)  by  various  persons,  not 
This  play-bill  also  contained 


an  appeal  for  support  from  the  public,  and  a  statement 
that  the  capital  of  the  fund  was  never  to  be  broken 
into,  and  that  the  society  was  to  be  managed  in  the 
same  way  as  similar  societies  in  the  London  theatres. 
The  plaintiff  claimed  to  be  entitled  to  the  principal  of 
the  fund,  but  the  defendants  had  declined  to  transfer 
it  to  her,  except  under  the  direction  of  the  Court.  She, 
therefore,  instituted  this  suit,  seeking  to  enforce  her 
rights.    The  cause  now  came  on,  on  motion  for  decree. 

A.  O.  Martetif  for  the  plaintiff,  argued,  if  this  was 
an  ordinary  friendly  society,  the  fund  belonged  to 
the  members  for  the  time  being.  The  members 
were  entitled  to  the  fund  as  joint  tenants,  as  is 
presumed  where  the  law  merchant  does  not  apply,  and 
on  a  person  ceasing  to  be  a  member,  his  interest  in 
the  fund  ceased  also,  as  in  any  other  club.  In  1885  the 
members  proposed  to  divide  the  fund,  showing  what 
they  thought  of  their  rights.  The  Friendly  Societies' 
Acts  provided  for  the  appropriation  or  division  of  the 
funds  on  dissolution  by  a  certain  proportion  of  the 
existing  members, 

10  Geo.  4,  c  56,  s.  26  ; 

18  &  14  Vict.  c.  115,  s.  84; 

18  &  19  Vict  c.  63,  s.  13. 
He  also  contended,  in  opposition  to  an  objection 
taken  by  the  defendants  iu  their  answer,  that 
the  Attorney-General  was  not  a  necessary  party. 
This  was  a  private  society,  not  a  public  charity :  and 
donations  from  the  public  did  not  make  it  a  public 
charity,  or  anything  but  an  ordinary  friendly  society, 

Anon.  3  Atk.  277. 
At  least  the  fund  should  be  brought  into  Court. 

(7.  ffallt  for  the  defendants,  the  trustees,  submitted 
whether,  as  the  funds  arose  partly  from  subscriptions 
of  the  public,  the  Attorney-General  should  not  be  a 
party  in  dealing  with  the  capital.  The  defendants 
wished  to  act  as  the  Court  directed,  and  did  not  object 
to  bring  the  fund  into  Court. 

The  Master  of  the  Bolls,  without  calling  for 
a  reply,  said  that  he  could  not  order  the  payment 
of  the  fund  to  the  plaintiff.  It  was  clear  that  nearly 
300/.  of  the  fund  arose  from  contributions  from  per- 
sons who  were  not  members  of  the  society,  and 
these  contributions  must  have  been  made  with  a 
charitable  view,  and  for  the  general  purpose  of 
supporting  the  fund  as  a  charitable  object.  They 
ought  therefore  to  be  applied  cy-prh  to  charitable 
purposes,  if  it  could  be  discovered  what  proportion  of 
the  fund  arose  from  such  donations.  It  was  doubtful 
whether,  if  anyone  were  entitled  to  the  fund,  the 
executors  of  the  deceased  members  were  not  entitled 
to  share.  The  fund  might  be  brought  into  Court,  and 
the  interest  paid  to  the  plaintiff  during  her  lifetime,  with 
Uberty  to  apply  at  her  death,  in  which  case  notice  should 
be  given  to  the  Attorney-General.  If  she  were  entitled 
to  any  part  of  the  fund,  she  might  dispose  of  it  by  will. 
The  costs  of  all  parties  to  be  paid  out  of  the  fund. 
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Kiiideraley,V..O.  |   tubnbr  r.  Sowden. 
10  Nov.  1864.         I 

Practice — Infant — Ouardvan  ad  litem — Notice 
of  Application — Nonrservice — Con*.Ord,  VII. 
r.  3. 

At  the  hearing  of  an  application  for  the  appointment 
cf  a  guardian  ad  litem  to  an  infant  defendant  residing 
in  Ameriea,  the  Court  ditpeneed  uoith  the  service  of  tfu 
notice  of  such  applioation,  as  required  bjf  the  Cons. 
Crd,  VII,  r.  8. 

This  was  an  application,  under  the  Cons.  Ord.  VII. 
r.  3,  for  the  appointment  of  a  guardian  ad  litem  to  an 
infant  defendant  resident  in  America.  He  had  been 
duly  served  with  a  copy  of  the  bill  in  this  suit,  as 
provided  by  the  statute  15  &  16  Vict  c.  86 ;  but  no 
notice  of  the  present  application  had  been  served, — 
see  the  Cons.  Ord.  VII.  r.  8. 

C.  Chapman  Barber  now  moved  for  the  appointment 
of  a  guardian  ad  litem  to  the  infant  defendant,  and  to 
dispense  with  service  of  notice  of  the  present  applica- 
tion. A  similar  dispensation  had  been  granted  in  the 
suit  of 

Lamhert  v.  Turner,  31  L.  J.  Ch.  (k.  s.)  494, 
and  in  respect  of  the  same  defendant 

The  words  ''last-mentioned  service"  in  the  proviso 
to  the  Order  referred  generally  to  the  service  of  the 
notice  of  the  proposed  application,  and  were  not  con- 
fined to  the  case  of  an  infimt  not  residing  with  his 
father  or  guardian. 

KiKDXRSLET,  V.-C,  was  of  Opinion  that  the  words 
** last-mentioned  service"  applied  generally  to  the 
service  of  the  notice :  and  said  he  should,  under  the 
particular  circumstances  of  the  case,  dispense  with 
service  of  the  notice,  and  make  an  order  for  the 
appointment  of  a  guardian  ad  litem. 


Stuart,  V.-C. 

10  Nov.  1864. 


GATT28  r.  Buck  LAND. 


Practice — Informal  Jurat — Superfluous 
Signature. 

Affidavit  ordered  to  be  received,  notwithstanding  that 
the  jitrat  teas  informeU, 

Bristowe  applied  for  an  order  that  an  affidavit 
should  bo  received  and  filed,  which  the  officer  of  the 
Court  had  refused. 

The  affidavit  had  been  sworn  before  a  notary  in 
Chicago,  and  it  was  objected  that  the  jurat  appended 
to  the  affidavit  below  the  signatures,  instead  of 
certifying  in  the  usual  form,  that  the  deponent,  by 
name,  appeared  personally  before  the  notary  and 
swore  it,  merely  ran  thus: — "Sworn  to,  and  sub- 
scribed before  me,  A.  B.,  Notary  Public." 


Stuart,  Y.-C,  said  it  was  evident  that  the  ; 
ing  of  the  jurat  was,  that  the  subscribers  of  the  affi- 
davit had  sworn  to  it  before  the  notary ;  and  as  the 
signatures  identified  the  subscribers,  the  junt  was 
sufficient.    He  ordered  the  affidavit  to  be  filed. 


Stuart.  y.-C.     I  ^  Clark's  Eotate. 
11  Nov.  1864.     ) 

Practice — Married  Woman — Consent  in  Court. 

A  small  fund,  (he  produce  of  a  married  wman's 
real  estate,  paid  out  cf  Court  without  her  appsarance 
and  consent. 

In  this  case  a  married  woman  had  been  entitled  in  feo 
to  a  small  share  of  real  estate  which  had  been  taken  by 
a  railway  company.  Her  share  of  the  purchase-money 
did  not  exceed  301.  ;  and  she  and  her  husband,  and  a 
mortgagee  in  whose  &vour  the  husband  and  wife  had 
agreed  to  charge  the  share,  now  petitioned  that  it 
might  be  paid  out  of  Court  to  the  mortgagee  without 
a  deed  acknowledged  and  without  the  examination  of 
the  wife  in  Court. 

Bury,  for  the  petitioners. 

Martifteau,  for  other  parties. 

Stuart,  Y.-C,  made  the  order  asked  for. 

iVote.— See 
In  re  Hayes,  0  W.  R.  760. 


Stuart,  V.-C. 

11  Nov.  1864. 


Heath  v.  Lewis. 


Married  Woman — Equity  to  a  Settlentent — 
Divorce. 

A  fund  in  Court  stood  to  the  account  of  husband  and 
wife,  and  the  vnfe  was  declared  oiHtled  to  a  settlement 
otU  of  it ;  but  no  settletnent  -was  actually  decreed.  After 
the  order  the  wife  was  divorced  abroad : — 

Held,  that  she  was  entitled  to  the  whole  fund, 

A  share  of  a  fund  in  Court  had  been  carried  over  to 
the  account  of  Mr.  and  Mrs.  Johnson,  then  residing  at 
the  Cape. 

In  1856  Mr.  Johnson  came  to  England ;  and  by 
virtue  of  a  power  of  attorney,  executed  by  his  wife, 
borrowed  lOOL  from  Scales,  on  the  security  of  the 
fund.  He  then  petitioned  for  the  payment  of  Scalea 
out  of  the  fund  in  Court,  a  settlement  of  half  the 
residue,  and  payment  of  the  other  half  to  himself. 

Mrs.  Johnson,  by  her  next  friend,  asked  for  a  settle- 
ment of  the  whole  fund. 

In  1868  the  Court  made  an  order,  declaring  Mra. 
Johnson's  right  to  a  settlement  of  the  whole  or  some 
part  of  the  fund ;  but  the  matter  stood  over  for  addi- 
tional evidence  as  to  the  amount  to  be  settled ;  and  in 
the  meantime  the  dividends  were  ordered  to  be  paid 
to  Mrs.  Johnson  for  her  separate  use. 


10  Not.  18«t.l 
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Sabseqaently,  Hr.  Johnson  became  insolvent,  re- 
turned to  the  Cape,  and  there  obtained  a  divorce  d 
vinculo, 

Mrs.  Johnson  now  asked,  by  petition,  for  a  settle- 
ment of  the  whole  fund.  The  children  of  her  marriage 
had  not  been  served. 

Orttn,  Q.C.,  and  CahkeoU,  for  the  petitioner,  cited 
Wells  V.  Malbotiy  31  Beav.  48. 

Freding^  for  Scales,  the  mortgagee. 

In  1856  the  domicil  of  Hr.  and  Mrs.  Johnson  was 
colonial,  and  by  the  Roman-Dutch  law  of  the  Cape 
Mrs.  Johnson's  interest  in  the  fund  was  bound  by 
the  mortgage.  If  their  domicil  was  not  colonial 
the  divorce  was  invalid,  and  the  wife  cannot  take  the 
fond. 

Oabome,  Q,C,,  for  Stansfeld,  the  assignee  in  insol- 
rency. 

Hie  fimd  had  been  reduced  into  possession  by  the 
hnsband.  It  was  his,  subject  to  the  right  of  the 
Court  to  settle  it ;  and,  that  scheme  being  abandoned, 
the  husband's  right  revives.  In  Wells  v.  MMon, 
the  property  was  reversionary;  and  therefore  the 
divorce  produced  the  same  effect  as  the  death  of  the 
husband. 

Stuaht,  V.-C,  said  that  the  fund  belonged  to  Mrs. 
Johnson,  subject  to  the  marital  right  of  her  husband, 
and  that  right  being  now  gone,  the  fund  was  hers 
Absolutely.  She  was  a  feme  «o2e,  and  there  had  been 
no  reduction  into  possession.  Nothing  but  a  settle- 
menty  or  a  decree  for  one,  could  enable  the  children 
to  assert  any  claim,  and  there  was  no  necessity  to 
serve  them  with  the  petition.  WeUs  v.  MaJhon  was 
not  in  point  The  mortgage  was  made  in  England, 
imd  described  Mr.  Johnson  as  '<  now  of  Bishopsgate 
Street  ;* '  and  there  was  no  evidence  of  a  colonial  domicil. 
He  must  assume  that  the  Colonial  Court  had  jurisdiction 
to  decree  the  divorce. 

!Thb  Stavforsshihb  aicd  Wor- 
CESTEBSaiKE  CaNAL  COMFAITT 
V.  Tbe  Birmingham  Canal 
Company. 

Injunction — Ccmal  Company — Supply  of  Water 
— Prescription — Parliamentary  Contract. 

Tkt  defendoMt^  ccmal  communicated,  tmderanUkorUy 
tftheit  Act,  with  the plaiiUiffs*  canal;  and  the  defend' 
anJts  had  for  more  than  seventy  years  allowed  the  water 
from  their  locks  to  flow,  along  with  the  boats,  into  the 
plaintiffs*  canal : — 

Held,  that  thi  plaintiffs  had  a  right  to  the  continued 
supply  of  water. 

This  was  a  motion  for  an  injunction  (turned  by 
consent  into  a  motion  for  decree)  to  restrain  the 
defendants  from  preventing  the  water  of  their  canal 
from  flowing  through  their  locks  into  the  plaintifis' 
caoaL 


The  Birmingham  Canal  Company's  Act  (8  Geo.  3, 
c.  88)  empowered  that  company  to  make  a  communi- 
cation from  the  summit  of  their  canal  at  Wolver- 
hampton, down  a  descent  of  132  feet,  to  the  summit 
of  the  plaintiffs'  canal  at  Autherlcy. 

The  Act  gave  the  plaintiffs  power,  on  the  default  of 
the  Birmingham  Company,  to  step  in  and  make  the 
communication  at  the  Birmingham  Company's  expense 
(section  87)  ;  and  it  contained  regulations  to  prevent 
boatmen  from  wasting  water  in  using  locks  (section 
67). 

In  1770  the  junction  canal  had  not  been  made  ;  and 
the  plaintiffs,  doubting  whether  their  power  to 
intervene  had  arisen,  and  requiring  powers  to  raise 
capital  and  take  lands,  applied  to  Parliament  for  a 
new  Act,  to  enable  them  to  effect  the  communication  : 
but  the  two  companies  came  to  terms,  and  appointed 
a  joint  committee,  in  which  the  plaintiffs  had  a 
majority  of  votes,  to  carry  out  the  works  at  the 
Birmingham  Company's  expense.  The  canal  was 
accordingly  cut  by  this  committee,  with  twenty  locks. 
Another  lock  was  added  in  1791 — whether  by  agree- 
ment or  not  did  not  appear  ;  and  since  that  time  the 
plaintiffs'  canal  had  received  from  the  lowest  lock, 
on  the  passage  of  every  boat,  at  least  seven  feet  of 
water. 

Meanwliile,  the  Birmingham  Canal  Company  and 
several  other  companies  were  consolidated,  in  1835,  by 
the  5  ft  6  Will.  4,  c.  xxxiv.,  with  the  defendants* 
company.  This  Act  gave  the  defendants  many  powers 
which  were  not  given  by  the  Birmingham  Company's 
Act,  but  were  adopted  from  the  Acts  of  some  of  the 
other  consolidated  companies.  Amongst  these  were 
powers  to  raise  water  from  one  level  of  their  system 
to  another  level  (seetion  15),  and  to  make  double  or 
parallel  locks  (section  29) ;  but  it  gave  the  plaintiffs 
damages,  assessable  by  a  jury,  if  the  water  in  the 
Wolverhampton  level  should  be  allowed  to  sink  below 
3  feet  (section  83) ;  and  it  contained  a  general  saving 
clause  of  the  plaintiffs'  rights,  providing  that  nothing 
in  the  Act  contained  should  authorise  the  defendants 
to  affect  any  of  the  "  springs,  brooks,  streams,  feeders^ 
waters,  or  watercourses  "  lawfully  used  for  the  pur- 
poses of  the  plaintiffs*  navigation,  or  to  vary  their  own 
canals  so  as  to  impede  the  plaintiffs'  navigati<»i  (sec- 
tion 258). 

In  1862,  the  defendants,  finding  themselves  short 
of  water,  proposed  to  erect  machinery  for  pumping 
back  their  water  from  the  lowest  lock  but  one  up  to 
the  Wolverhampton  level,  so  as  to  use  it  over  and 
over  again  in  carrying  their  boats  down  the  chain  of 
locks.  By  this  arrangement  the  plaintiffs  would  only 
receive  2  feet  of  water  with  each  boat ;  and  this 
attempt  to  reduce  the  plaintiffs'  customary  supply  of 
water  led  to  the  present  suit. 

The   Attorney 'General,    Q.C.,    Craig,    Q.C,,    and 
Jolliffe,  for  the  plaintiffs. 
1st.  The  Birmingham  Canal  Company's  Act  was  a 
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Parliamentary  contract  between  the  two  companies. 
We  have  an  interest  in  its  arrangements,  which 
involve,  in  their  very  nature,  a  supply  of  water  to  our 
canal.  We  were  to  receive  a  supply  of  water  corre- 
sponding to  the  loss  occasioned  by  the  forwarding  of 
their  boats  down  our  canal.  Even  if  this  were  not 
so,  the  agreement  of  1771  gave  us,  practically,  a  right 
to  make  the  junction  canal  as  we  pleased ;  and  we 
have  a  right  to  have  it  kept  up  as  it  was  made.  Our 
acquiescence  in  the  making  of  the  additional  lock,  if 
it  were  proved,  would  not  bind  us  to  submit  to  this 
new  injury. 

2nd.  The  defendants'  Acts  expressly  provide  for 
our  interests,  by  regulating  the  passage  of  the  water, 
and  protecting  the  Wolverhampton  level  for  our 
benefit. 

Srd.  We  have  had  the  enjoyment  of  this  flow  of 
water  for  more  than  seventy  years, 

Magw  V.  ChadwUik,  11  Ad.  k  E.  571,  581,  582  ; 

ArkwngM  v.  Otll,  5  M.  &  W.  203  ; 

Broadbent  v.  Jtamsbotham,  11  Exch.  602  ; 

The  Prescription  Act,  2  &  3  Will.  4,  c.  71,  s.  2. 

Bacon,  Q.C.,  and  E.  E.  Kay,  for  the  defendants. 

Ist.  Keither  the  Acts  of  Parliament  nor  the  agree- 
ment say  one  word  about  supplying  the  plaintiffs 
with  water.  Our  duty  was  to  make  a  communication, 
and  it  would  have  been  satisfied  by  any  mode  of  com- 
munication which  left  water  enough  in  the  last  lock 
to  float  the  barges  into  the  plaintifis'  canal.  We 
had  no  power  to  take  water,  except  for  the  purposes 
of  our  Act ;  and  beyond  those  purposes  we  could 
not  agree  to  give  it  away.  It  is  impossible  that  the 
agreement  could  be  intended  to  give  the  plaintiffs 
that  absolute  control  of  our  undertaking  which  they 
daim. 

2nd.  The  express  provisions  of  our  Acts  are  in  our 
favour.  The  regulations  imposed  on  our  boatmen 
have  nothing  to  do  with  the  plaintiffs  :  they  apply  to 
all  the  locks  on  our  system.  The  saving  clause  only 
prohibits  us  from  interfering,  under  our  general  powers, 
with  the  springs  and  brooks  from  which  the  plaintiffs 
derive  their  water.  A  canal  is  not  a  watercourse,  but 
a  pond.  Besides,  it  is  our  express  right  and  duty  to 
pump  up  water  and  take  all  other  necessary  measures 
for  the  improvement  of  our  navigation. 

Srd.  The  prescription  claimed  rosts  upon  a  grant 
which  we  had  no  power  to  make, 

Sochdale  CatMl  Company  v.  EadcUffe,  18  Q.  B. 
287. 


No  right  is  acquired  by  such  an  intermittent  and 
temporary  use  as  this, 

Wood  V.  Ward,  8  Exch.  748  ; 
Greatrex  v.  Hayward,  8  Exch.  291  ; 
Rawdron  v.  Toifiar,  11  Exch.  369 ; 
Gale  on  Easements,  263  (Srd  ed.) ; 
EUwtll  V.  Birmingham  Canal  Company,  3  H.  of 
L.  Ca.  812, 
which  is  precisely  like  this  case. 

Magor  v.  Chadwick  does  not  apply,  for  three 
reasons  : — 

1st.  It  was  a  dispute,  not  between  the  author  and 
the  e^joyer  of  the  supply,  but  between  the  enjoyer 
and  the  owner  of  intermediate  property. 

2nd.  It  was  a  case  of  fouling.  To  send  down  foal 
water  instead  of  clean  water  is  to  impose  a  new 
servitude. 

Srd.  The  observations  of  Patteson,  J.,  which  phdn- 
tifiis  rely  on,  are  not  judicial  dicta,  but  argumentative. 

Stcart,  y.-C,  delivered  judgment  without  calling 
for  a  reply. — This  was  a  question  between  two  public 
companies.  It  was  of  the  essence  of  their  authority  that 
there  should  be  a  communication  between  their  canals, 
and  the  levels  were  such  that  it  must  be  by  locks,  and 
by  the  ordinary  action  of  the  locks  the  plaintiffs  had 
received  a  supply  of  water  for  more  than  seventy 
years.  The  ordinary  considerations  which  governed  the 
right  to  a  supply  of  water  from  an  artificial  water- 
course had  no  application  in  a  case  where  the  rights 
of  both  parties  stood  equally  upon  a  legislative  con- 
tract between  themselves  and  with  the  public.  A  com- 
munication was  enacted,  and  under  the  communication 
adopted  the  plaintiffs  enjoyed  a  flow, — ^intermittent^ 
no  doubt,  but  still  a  flow.  There  was  no  need  to  resort 
to  the  presumption  of  a  grant,  and  therefore  the  power 
of  the  defendants  to  grant  was  not  in  question.  The 
grant  was  made  when  a  communication  was  enacted, 
under  ciroumstances  which  made  it  impossible  but 
that  some  water  should  be  given.  The  defendants  said 
that  they  were  not  and  never  had  been  bound  to  afford 
any  supply,  but  that  they  had  done  so,  and  the  plaintiffs 
had  enjoyed  it  for  seventy  years  for  a  public  purpose. 
The  cases  cited  were  all  explicable,  under  their  own 
circumstances,  and  the  ground  of  the  decision  of  the 
case  in  the  House  of  Lords  supported  his  Honour^s 
view.  The  Court  found  in  that  case  that  there  was  no 
surplus  water,  and  neither  grant,  contract,  nor  usage 
could  be  found  to  support  the  right  claimed.  He  must 
grant  a  perpetual  ixgunction. 
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Jepson  v.  Bell. 


lAabUity  ofAtsigneefor  Benefit  of  Creditors  for 
Goods  supplied  to  the  Estate  before  AmgnmenL 

A  and  B  carried  on  huaineas  together  wnder  the  name 
(irjirm  of  Ay  B^JbCo,  The  father  of  A  and  B  managed 
the  bimnesg,  and  the  orders  were  given  by  him  in  the 
name  of  the  firm,  of  which  he  vxu  not  a  member.  A  and  B 
aatigrud  to  him  for  tJu  benefit  of  creditors.  A  creditor ^ 
unaware  of  the  assignmentf  sued  the  father  for  goods 
supplied  for  the  business.  The  assignment  toas  not  put 
in  evidence.  The  Jury  found  that  the  credit  vxis  given 
to  A  and  B  : — 

Held,  that  in  the  absence  of  legal  evidence  of  the 
alignment  to  show  the  nature  and  terms  of  the  interest 
gieen  to  the  trustee,  there  toas  no  ground  for  disturbing 
the  Ending  of  the  jury. 

The  action  was  for  86/.  for  goods  supplied  to  a 
druggist  who  carried  on  business  at  Leeds  under  the 
name  or  firm  of  James  Bell  k  Co.  The  business  was 
conducted  by  two  brothers  of  that  name,  bat  the 
orders  had  l>een  given  by  their  father,  who  managed 
the  business,  in  the  name  of  the  firm.  They  made  an 
assignment  to  the  father  for  the  benefit  of  creditors  ; 
the  deed  was  not,  however,  put  in  evidence  at  the 
trial,  so  that  there  was  no  legal  evidence  of  the  terms 
of  the  assignment,  and  the  question  at  the  trial  was 
r&ised,  to  whom  was  credit  given, — to  the  sons 
or  to  the  father?  At  the  time  the  goods  were 
supplied  the  j^^^ii^tiff  did  not  know  of  the  change 
in  the  business,  nor  of  the  assignment,  and  stated 
in  his  evidence  at  the  trial  that  he  gave  credit  to 
the  father  and  not  to  the  sons.  The  orders  were 
in  the  name  or  firm  of  James  Bell  &  Co.,  and  the 
father,  whose  name  was  Thomas  Bell,  had  never  been 
a  member  of  that  firm.  The  plaintiff  applied  to  the 
father,  the  trustee  under  the  assignment,  for  payment, 
who  said  ho  did  not  know  what  funds  there  would  be 
for  the  creditors.  He  then  brought  his  action  against 
the  father,  thinking  it  useless  to  sue  the  sons.  The 
ca.'ie  was  tried  at  the  last  assizes  at  Leeds,  before  Mr. 
Justice  Blackburn,  who  left  to  the  jury  the  question, 
to  whose  eredit  were  the  goods  supplied  ?  The  jury 
fuund  that  crMlit  was  given  to  the  sons,  and  there  was 
a  verdict  for  the  defendant. 

Cleasbif,  Q,C.,  now  moved,  on  the  part  of  the 
plaintiff,  fiyr  a  new  trial,  on  the  ground  of  misdirec- 
tion, and  that  the  verdict  was  against  the  evidence. 

The  Mbm  naa  the  poaon  liable  to  pay,  for  the  pro- 
perty hadjnMsd  to  lum  under  the  assignment ;  and 


although,  at  the  time  the  goods  were  supplied,  the 
plaintiff  was  not  aware  of  the  fact,  yet  when  it  was 
brought  to  his  knowledge  he  had  a  right  to  elect  to 
render  the  father  liable,  as  in  the  case  of  an  undis- 
closed principal  The  father  was  not  the  agent,  but 
the  real  and  true  principal  in  the  transaction,  having 
the  legal  right  to  the  proxierty  [and  profits  of  the  busi- 
ness, though  he  held  under  an  assignment. 

CocKBUBK,  C.J.— I  think  there  should  be  no  rule 
in  this  case.  I  do  not  mean  to  lay  it  down  that  in 
every  case  where  persons  have  been  carrying  on  busi- 
ness in  the  name  of  a  firm,  and  the  business  is  trans- 
ferred to  another  person,  and  goods  are  supplied  in 
the  name  of  the  firm  by  a  tradesman  who  is  unaware 
of  the  transfer,  that  he  cannot  sue  the  transferree  of 
the  business,  and  who  is  the  person  by  whom  the 
goods  have  been  used.  But  that  was  not  quite  the 
case  here ;  for,  assuming  the  fact  of  an  assignment,  it 
was  a  bare  trust,  and  it  would  be  too  strong  to  say 
that,  although  the  goods  were  supplied  on  the  credit 
of  the  members  of  the  firm,  the  trustee  was  to  be 
liable.  To  raise  this  point,  there  should  have  been 
legal  evidence  of  the  assignment,  to  give  the  jury 
means  to  form  an  idea  what  interest  the  assignee  took, 
and  to  see  its  nature  and  terms.  But  when  the  goods 
were  supplied,  the  plaintiff  did  not  know  of  the 
assignment  I  see  no  reason  to  disturb  the  verdict  on 
the  evidence,  and  there  was  no  misdirection. 

CnoMPTON,  J.— I  concur  with  the  Lord  Chief 
Justice.  As  to  the  evidence,  it  is  well  known  tliat 
in  cases  of  this  kind,  in  questions  between  father  and 
sons,  juries  are  disposed  to  lean  against  the  party  sued, 
so  that  in  this  case  they  must  have  been  satisfied  of 
the  non-liability  of  the  defendant.  As  to  the  point  of 
law,  the  Judge  could  not  have  directed  the  jury  to 
find  against  the  defendant  in  the  absence  of  legal 
evidence  of  the  assignment.  But  the  jury  found  that 
in  point  of  fact  the  credit  was  given  to  the  sons,  and 
that  was  the  real  question  in  the  case. 


Mellob,  J.,  concurred. 


Rule  refused. 


f  Thb  Midland  Railway  Company, 
Q*  B.       1     Appellants,  v.  Thb  Ovebsbkrs  of 
9  Nov.  1864.  1    XHE   Poor    of   thb    Pabish   of 
'     Badowobth,  Respondents. 

Poor-rate — Railway  —  Occupation  —  Running 
Powers — Parliamentary  Easement 

By  Act  of  Parliament  a  railway  between  O.  and  C. 
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was  divided  into  halves^  the  half  nearest  to  G.  he- 
longing  to  the  M.  Railway  Co.,  the  half  nearest  to  C. 
to  the  G.  W.  Railway  Co,  The  whole  was  of  a  mixed 
gauge,  one  line  of  rails  being  used  by  the  M,  R.  Co, 
alone,  one  by  the  G.  W.  R,  Co.  alone,  and  one  com- 
monly by  both.  Each  company  gave  to  the  other,  with- 
out  payment  of  toll,  the  right  of  running  and  making 
profits  over  the  half  belonging  to  itself  but  each  paid 
exclusively  for  the  maintenance  of  its  own  half. 

The  profits  made  by  the  M.  R.  Co.  far  exceeded  those 
made  by  the  G,  W.  R.  Co,  Part  of  that  half  of  tlie  rail- 
way nearest  to  C.  was  in  the  parish  of  B : — 

Held,  thai  the  M.  R.  Co,  were  not  liable  to  be  rated 
to  the  poor  of  the  parish  of  B,  in  respect  of  the  part  of 
the  railway  in  thai  parish,  having  only  running  powers 
in  the  nature  of  a  parliamentary  easement  and  no 
beneficial  occupation  : 

Held,  further,  that  the  G,  W.  R,  Co,  were  liable  to 
be  rated  as  occupiers  to  the  parish'  of  B,  in  respect  of 
such  part  : 

Semble,  that  such  rate  might  be  made  on  the  full 
profits  made  by  the  M.  R.  Co,,  that  being  the  mode  of 
ascertaining  the  value  of  the  G,  W,  R,  Co.'s  occupation, 

Thia  was  a  special  case,  stated  hj  consent  of  the 
parties  and  by  order  of  Orompton,  J.,  made  June  5, 
1862,  under  the  statute  12  &  18  Yict.  c.  45,  s.  11,  to 
raise  the  question,  whether  the  appellants  were  liable 
to  be  rated  to  the  relief  of  the  poor  in  the  respondent 
parish  in  respect  of  part  of  a  certain  line  of  railway 
under  the  following  circumstances  : — 

The  railway  in  question  extends  from  Cheltenham 
to  Gloucester,  and  passes  through  the  parish  of  Badg- 
worth.  Its  formation  was  originally  intended  to  be 
regulated  under  the  provisions  of  the  Local  Act,  6  &  7 
Will.  4,  c.  Ixxvii.,  by  an  arrangement  between  the 
Cheltenham  and  Great  Western  Union  Railway  Com- 
pany and  the  Birmingham  and  Gloucester  Railway  Com- 
pany. The  former  of  these  two  companies  was  after- 
wards, by  Act  of  Parliament,  amalgamated  with  the 
Great  Western  Railway  Company,  and  the  latter  with 
the  Midland  Railway  Company  ;  and  the  original 
scheme  was  in  the  main  carried  ont  between  the  Great 
Western  Railway  Company  and  the  Midland  Railway 
Company.    The  arrangement  was  as  follows  :-— 

The  whole  line  was  made  by  the  Midland  Railway 
Company;  but  on  payment  by  the  Great  Western  Rail- 
way Company  to  the  Midland  Railway  Company  of 
half  the  money  expended  by  them  in  making  the  rail- 
way, the  Midland  Railway  Company  became  trustees 
only  for  the  Great  Western  Railway  Company  of  that 
half  of  the  railway  lying  nearest  to  Cheltenham,  and 
of  that  part  the  Great  Western  RaUwoy  Company  had 
the  direction  and  control,  and  paid  for  all  the  repairs 
thereon,  bat  allowed  the  Midland  Railway  Company 
to  run  over  it  and  to  make  their  own  profits  in  respect 
of  it  Similar  powers  were  given  by  the  Midland 
Railway  Company  to  the  Great  Western  Railway 
Company  with  respect  to  that  half  of  the  line  lying 


nearest  to  Gloucester,  which  belonged  to  them  (the 
Midland). 

The  line  was  opened  in  1847  with  a  mixed  gauge, 
consisting  of  three  lines  of  rails,  one  of  which  was 
used  by  the  Great  Western  Railway  Company  alone, 
one  by  the  Midland  Railway  Company  alone,  and  one 
was  used  in  common  by  both.  The  part  of  the  line 
which  passes  through  Badgworth  is  in  that  half  lying 
nearest  Cheltenham.  The  Midland  Railway  Company 
had  exclusively  paid  all  the  expenses  of  the  half 
nearest  Gloucester,  and  the  Great  Western  Railway 
Company  those  of  the  half  nearest  Cheltenham  ;  but 
the  traffic  of  the  Midland  Railway  Company  was  far 
greater  than  that  of  the  Great  Western  Railway  Com- 
pany, and  therefore  their  profits  much  larger. 

An  action  having  been  brought  by  the  Great  Western 
Railway  Company  against  the  Midland  Railway  Com- 
pany for  tolls  on  that  part  of  the  railway  nearest 
Cheltenham,  the  Court  of  Queen's  Bench  held  that  the 
Great  Western  Railway  Company  had  no  right  to  the 
tolls,  and  the  Exchequer  Chamber  and  (since  the  case 
was  stated)  the  House  of  Lords  had  confirmed  that 
decision. 

Both  companies  were  rated  to  the  parish  of  Badg- 
worth in  1861. 

The  question  for  the  opinion  of  the  Court  was, 
whether,  under  these  circumstances,  the  appellants 
were  liable  to  be  rated  to  the  respondent  parish. 

Dowdeawett  (Stavelcy  Hill  with  him),  for  the  respon- 
dent parish,  argued  that  there  was  a  beneficial  occupa- 
tion by  the  Midland  Railway  Company. 

He  was  at  first  stopped. 

Crompton  ffutton,  for  the  appellants. 

The  Midland  Railway  Company  have  no  occupation 
and  receive  no  toll. 

[CocKBUKN,  C.  J.— They  make  profits.] 

Only  as  an  omnibus  does  on  a  highway.  Each 
company  has  an  absolute  right  of  running  over  the 
half  of  the  line  belonging  to  the  other  company. 

[Crompton,  J.— There  is  profit  made  by  the  traffic 
on  the  whole  of  this  line.  Are  the  Great  Western 
Railway  Company  to  pay  for  the  whole,  or  is  the  parish 
to  lose  half  t] 

Neither  company  pays  toll  to  the  other,  but  each 
gives  on  equivalent  by  allowing  the  other  company  to 
run  over  its  line.  This  parish  is  on  the  Cheltenham 
half,  that  is  the  half  belonging  to  the  Great  Western 
Railway  Company.  The  Act  says  each  company  shall 
have  lines  on  its  own  half  for  both  companies,  and 
that  the  Cheltenham  half  shsll  belong  to  the  Great 
Western  Railway  Company. 

[CocKBURN,  C.  J.—Tes  ;  but  that  docs  not  show  the 
occupation.] 

The  Great  Western  Railway  Company  ore  tenanU  in 
lee  simple  of  this  half,  and  then  they  lay  down  lines 
and  have  the  sole  control  of  it. 

[CooKBUKN,  C.J.— Except  keeping  off  the  Mid- 
land.] 
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Yes.  Bat  what  occupation  have  the  Midland  ?  No 
moro  than  an  omnibus  company  has  of  the  lands  over 
which  it  makes  profits.  The  Midland  have  only  a 
parliamentary  easement  over  this  halfl 

[SmcEy  J. — ^Bnt  the  Midland  get  great  profits  on 
this  half^  and  the  Great  Western  none.] 

[CocKBURK,  C.J. — ^You  say  the  Great  Western  do 
get  an  equivalent  f] 

Tea. —He  was  then  stopped. 

JDowAetuM  sgain  for  the  respondents. 

The  Great  Western  have  not  a  corresponding  benefit 

[Cbomfton,  J. — That  is  because  a  bad  parliamentary 
bai]gain  has  been  made  for  them.] 

[CocKBVBN,  C.J. —What  is  this  but  a  running 
power!] 

It  is  a  substantial  occupation.  No  toll  is  paid. 
Here  there  is  practically  a  joint  occupation.  I  admit 
there  is  a  division  of  the  legal  property,  and  that  the 
one  company  is  trustee  for  the  other.  But  this  is  not 
really  an  easement.  If  the  decision  is  against  the  parish, 
the  rateable  value  of  this  half  will  not  be  got  at  all. 

[CocKBURN,  C.J.— Yes,  itwilL  The  Great  Western 
will  have  to  pay  on  the  rateable  value  of  this  half ; 
and  that  value  will  be  ascertained  by  seeing  what 
profits  are  made  upon  it,  not  only  by  themselves,  but 
also  by  the  Midland.] 

Is  not  this  really  an  occupation  under  the  Act  ? 

[CocKBURN,  C.J. — How  does  this  differ  from  the 
case  of  a  person  having  a  right  of  way  over  a  road  ?] 

In  degree, 
R,  V.  JEteW,  7  T.  R.  598. 

Exclusive  occupation  is  not  necessary  for  purposes 
of  rating.  Thero  may  be  an  occupation  on  alternate 
days.  With  regard  to  the  third  line  of  rails,  thero  is 
practically  a  real  enjoyment. 

Cromplon  ffuUon^  for  the  appellants,  was  not  again 
called  U]K>n. 

CocKBiTBX,  C.  J.— Wlien  the  facts  aro  approhended 
this  is  a  clear  case.  The  whole  question  is,  whether 
of  that  part  of  the  line  in  which  the  fee'  simple  is  in 
the  Great  Western  Hallway  Company  the  Midland 
Bailway  Company  aro  occupiers.  It  is  admitted  that 
the  railway  between  Cheltenham  and  Gloucester  is 
divided  between  the  two  companies  as  far  as  the  pro- 
perty in  the  soU  and  rails  is  concerned ;  and  that  the 
fee  simple  of  that  half  of  the  line  which  includes  the 
part  on  which  the  assessment  in  question  was 
made,  is  in  the  Great  Western  Railway  Company. 
Why  then  aro  not  the  Great  Western  Railway  Com- 
pany oecapieis  of  it  f  The  Midland  Railway  Company, 
it  is  trae^  exercise  over  this  half  of  the  line  the 
ri(|^  of  bringing  their  carriages  over  it  But  this 
is  ]0B»  the  oommon  case  of  running  powers,  the  only 
diffeNQM  hero  being  that  the  arrangement  is  made 
by  Tiila*  of  parilamentary  enactments,  which  do  not 
^v»  WaA  iDBBiiig  powers  in  terms.  In  effect  the 
Ael  afH  tiM  the  proprietorship  of  one  half  of  the 


line  is  to  be  in  one  company,  the  other  half  belong* 
ing  to  the  other  company ;  and  each  company  is  to 
have  the  right  of  running  over  that  part  of  the  soil 
occupied  by  the  other.  The  enactments  aro  some- 
what complicated,  but  the  meaning  is  as  clear  as  in 
the  case  of  ordinary  sgreements.  How  can  this  be 
made  into  moro  than  an  easement  T  Mr.  DowdesweU 
says  there  is  more  running  over  this  part  of  the  line 
by  the  Midland  Railway  Company  than  by  the  Great 
Western  Railway  Company.  But  this  makes  no  dif- 
ference. This  is  only  an  easement,  and  therefore  not 
such  an  occupation  as  can  be  rated.  But  then  Mr. 
Dowdeswell  says,  if  the  Midland  Railway  Company 
aro  not  xateable  for  this  portion  of  the  line,  neither 
aro  the  Great  Western  Railway  Company  rateable 
in  respect  of  the  profits  derived  by  the  Midland  Rail- 
way Company  on  this  portion  of  the  line ;  and,  if  9o^ 
the  parish  will  get  no  rates  on  such  profits  from  either 
company.  But  the  Great  Western  Railway  Company 
aro  rateable  as  occupiers  for  this  portion  of  the  line, 
and,  if  so,  at  what  value  ?  At  the  value  of  that  por- 
tion to  be  ascertained  by  the  profits  made  upon  it 
The  Groat  Western  Railway  Company  have  sgreed  to 
give  up  these  profits  themselves  for  an  equivalent 
advantage  given  to  them  in  the  shape  of  similar  run- 
ning powers  over  that  half  of  the  line  occupied  by  the 
Midland  Railway  Company.  It  must  be  assumed  that 
the  Great  Western  Railway  Company  for  a  valuable 
conaidention  have  given  up  their  profits.  I  think  this 
is  only  an  easement  and  not  an  occupation,  and,  there- 
foro,  that  our  judgment  should  be  for  the  appellants. 

Cromftok,  J. — I  am  of  the  same  opinion.  At  first 
I  did  not  know  that  thero  had  been  a  division  of  the 
line,  by  which  each  company  had  a  right  of  running 
over  the  half  belonging  to  the  other.  Now  that  I  see 
the  real  naturo  of  the  bargain,  I  think  that  this  is 
nther  the  case  of  an  easement  or  of  running  powers 
than  the  case  of  an  occupation.  As  to  the  difficulty  of 
the  parish  getting  the  proper  amount  of  the  rate  from 
the  real  occupier,  rent  is  not  the  only  criterion  of  the 
value.  Yon  must  get  at  the  value  as  well  as  you  can. 
The  question  here  is,  who  is  the  occupier  of  the  land  t 
Is  it  a  split  occupation,  or  that  of  one  company  with 
an  easement  to  the  other  f  I  think  this  is  the  common 
case  of  runninjg  powen  being  given  to  the  Midland 
Railway  Company,  not  an  interest  in  the  soil.  As  to 
the  rail  which  was  used  in  oommon,  it  would  be  diffi- 
cult to  say  that  the  Great  Western  Railway  Company 
have  no  occupation.  As  to  the  rail  used  only  by  the 
Midland  Railway  Company,  its  exclusive  oocupation 
by  them  (the  Midknd)  is  not  established.  Again,  the 
persons  who  were  to  repair  the  railway  are  the  Great 
Western  Railway  Company.  To  say  that  one  rail  by 
itself  is  occupied  by  the  Midland  Railway  Company 
would  be  absurd ;  for  the  Groat  Western  Railway  Com- 
pany might  at  any  time  use  the  other  rail.  So  that 
there  is  nothing  like  exclusive  possession  in  the  soil 
on  the  part  of  the  Midland  Railway  Company.     The 
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House  of  Lords  has  lately  confinned  the  decision  of 
the  Exchequer  Chamber  and  this  Court  in  the  case 
mentioned  in  this  special  case,  that  each  of  these  com- 
panies has  the  benefit  of  the  other's  railway.  It  does 
not  matter  whether  this  benefit  is  paid  for  by  tolls  or 
by  other  means  of  profit  The  value  must  be  ascer- 
tained as  well  as  we  can.  The  question  of  occupation 
and  the  question  of  value  should  be  kept  separate. 

Mellob,  J. — I  am  of  the  same  opinion.  The  only 
difficulty  is  as  to  the  nature  of  the  consideration.  At 
first  I  thought  the  parish  might  thus  be  a  great  sufferer, 
and  only  get  the  value  of  the  occupation  by  the  Great 
Western  Railway  Company,  and  so  lose  what  they 
ought  to  have.  But  instead  of  tolls,  the  Great  Western 
Railway  Company  get,  in  exchange  for  the  running 
powers  which  they  give  to  the  Midland  Railway  Com- 
pany, 'similar  powers  for  themselves  over  the  other 
half  of  the  line.  There  is  a  difficulty  in  ascertaining 
the  value  at  which  the  land  should  be  rated  ;  but  it 
must  be  got  at  in  the  usual  way.  It  will  be  the  value 
of  the  occupation,  plus  the  profits  made  by  the  Mid- 
land Railway  Company. 

Shee,  J.— In  order  to  show  that  the  Midland  Rail- 
way Company  are  rateable  for  that  part  of  the  half  of 
the  railway  belonging  to  the  Great  Western  Railway 
Company  which  is  in  the  parish  of  Badgworth,  it  is 
not  sufficient  to  show  that  they  (the  Midland)  receive 
profits  from  a  right  of  way  over  such  part,  but  it  must 
bo  shown  that  they  get  profit  from  that  part  of  which 
they  are  in  occupation.  It  is  clearly  laid  down  in  the 
cases,  that  an  easement  ia  not  rateable.  But  it  is 
said,  if  we  decide  for  the  appellants,  part  of  the  profits 
in  the  parish  of  Badgworth  will  not  be  rateable  at  all. 
This  does  not  follow.  It  has  often  been  laid  down 
that,  for  the  purposes  of  rating,  the  value  of  the  por- 
tion of  a  line  in  a  parish  is  to  be  ascertained  by  the 
rent  which  might  reasonably  be  expected  for  it  from 
a  tenant  from  year  to  year.  But  even  if  Mr.  Dowdes- 
well  could  show  us  that  the  Great  Western  Railway 
Company  are  not  liable  to  be  rated  to  the  full  value  of 
the  profits  on  this  portion  of  the  line,  they  will  get  the 
benefit  of  that.  But  this  does  not  show  that  the 
Great  Western  Railway  Company  are  not  occupiers. 
If  the  Great  Western  Railway  Company  do  not  get 
their  profits,  it  is  because  by  a  bargain  they  have  got 
rid  of  them. 

JudgmerU/or  the  appellants. 


Q.B. 

9  Nov.  1864. 


'Hall  Dare,  Appellant  v.  The 
Chubchwardeks  and  Over- 
seer8  of  the  poor  of  the 
Parish  of  Wenninoton,  Re- 
spondents. 

Poor-rate  —  Deductions  from    Gross    Rateable 
Value^Sewers  Taxes — Parochial  Assessment 
Act,  6  d:  7  WiU.  4,  c.  96,  a  1. 
In  estimating  tha  nett  annual  value  of  hsredikmetUs 


for  assessmefU  to  the  Poor-rate  under  6^7  Will.  4, 
e.  96,  s,  1,  deductions  ought  to  he  made  in  respect  of 
sewers  taxes  and  other  charges  on  the  property  im- 
posed by  a  District  Commission  of  Sewers,  under  25 
Hen.  8,  e.  5,  and  other  Acts  in  that  behalf,  and  paid 
by  the  occupier. 

This  was  an  appeal  against  a  poor-rate.  The 
Sessions  by  consent  of  the  parties  confirmed  the  rate 
subject  to  a  case,  which  was  to  the  following  effect : 

The  appellant  was  the  owner  and  occupier  of  a 
house  and  about  480  acres  of  land,  in  the  respondents' 
parish,  of  which  about  400  acres  were  within  the 
limits  of  the  level  of  Wennington.  The  parish  con- 
tained about  1270  acres,  of  which  about  860  were 
within  the  leveL  The  said  level  was  within  the  juris- 
diction of  the  Rainham  Commissioners  of  Sewers, 
under  the  statute  28  Hen.  8,  c.  5,  and  the  other  Acts 
as  to  sewers  and  sea  embankments.  The  said  400 
acres  of  the  appellant  were  duly  taxed  at  50/.  annually 
by  the  said  Commissioners  for  the  general  sewers  tax, 
under  4  &  5  Yict  c.  45,  and  the  appellant  had  duly 
paid  the  same.  He  was  also  taxed  by  virtue  of  the 
statutes  in  that  behalf,  by  the  said  Commissioners,  at 
151,  on  an  average,  yearly,  for  the  maintenance  and 
cleansing  of  the  sewers  and  works  in  the  said  lerd, 
from  which  his  said  lands  in  the  said  level  received 
benefit  and  avoided  damage.  This  sum  also  ho  hod 
duly  paid.  There  were  also  within  the  said  Commis- 
sioners* jurisdiction,  and  within  the  said  level,  and  on 
the  said  lands  of  the  appellant,  a  sluice  and  floodgate, 
by  which  the  said  lands  of  the  appellant  only  were 
benefited,  and  which  were  repaired  and  cleansed  under 
the  superintendence  of  the  marsh  bailiff,  at  an  average 
expense  of  60/.  a  year,  which  had  also  been  paid  by 
the  appellant  Lastly,  the  .lands  in  the  said  lerel 
abutted  on  the  river  Thames,  and  were  protected  from 
inundation  by  a  sea-wall,  and  in  accordance  with  a 
presentment  made  at  a  court  of  the  said  Commis- 
sioners, as  to  the  immemorial  liability  of  the  owners  of 
the  said  lands  to  pay  for  the  repairs  of  this  sea-wall 
proportionately,  the  appellant  had  to  pay  an  average 
sum  of  40/.  yearly,  for  his  proportion  of  such  repairs. 
The  appellant  had  been  rated  without  any  deduction 
having  been  made  from  the  gross  rateable  value  of  liis 
aforesaid  property  in  respect  either — 

1st  Of  the  General  Sewers  Tax. 

2nd.  Of  the  yearly  tax  for  the  maintenance  and 
cleansing  of  the  sewers  and  works  in  the  said  level 
from  which  his  said  lands  in  the  said  level  received 
benefit 

3rd.  Of  the  annual  expense  of  maintaining  the  sluice 
and  floodgate  by  which  the  lands  of  the  appellant  only 
were  benefited. 

4th.  Of  the  annual  payment  for  repairing  the  sea- 
wall 

The  question  for  this  Court  was,  whether  the  appel- 
lant was  entiUed  to  claim  deductions  in  respect  of  any 
or  either,  and  which  of  the  said  sums. 
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Zusk^  Q.C.,  Murphy,  and  Horace  Davey,  for  the 
respondents. 

The  General  Sewers  Tax  is  not  a  tenant's  tax  within 
the  meaning  of  the  Parochial  Assessment  Act,  6  &  7 
WiU.  4,  c.  06,  s.  1,  hut  a  rate  payahle  hy  the  landlordi 

Palmer  t.  Eariih,  14  M.  k  W.  428. 
These  are  all  landlord's  taxes.     None  of  these  deduc- 
tions should  he  made, 

RegifM  y.  JnhoMants  of  Vange,  3  Q.  B.  242. 
The  expenses  of  maintaining  the  premises  only  are 
to  he  deducted.  The  sea-wall  is  not  part  of  the 
premises.  The  floodgate  was  not  for  the  maintenance 
«f  die  premises.  The  statute  is  only  regarding  the 
payments  hy  a  tenant  qu4  tenant.     They  also  cited, 

Baker  t.  GreenJUU  and  Others,  3  Q.  B.  148. 

Mellish,  Q,C.,  and  Philhriek,  for  the  appellant. 

The  expenses  to  he  deducted  are  not  only  those 
which  are  paid  hy  the  tenant  Begina  t.  Vange,  is 
distinguishable  from  this  case, 

Regina  y.  Adames,  4  B.  &  Ad.  61. 

Sewers-rate  is  a  tenant's  tax.  Palmer  y.  EarUh 
only  shows  it  is  not  a  parliamentary  tax, 

Com.  Dig.  tit.  Sewers,  £. 
All  the  taxes  in  this  case  are  for  keeping  up  annually 
the  necessary  works,  and  are  therefore  payable  by  the 
tenant. 

CocKBfTBN,  C.J. —I  am  of  opinion  that  our  judg- 
ment should  he  for  the  appellant  The  question  is, 
whether,  in  assessing  this  property  and  ascertaining 
its  rateable  yalue,  deductions  should  be  made  for  rates 
and  taxes  to  which  the  lands  are  subjected  for  district 
sewage.  I  think  the  case  may  be  put  two  ways  in 
faTonr  of  the  appellant.  By  the  Parochial  Assess- 
ment Act  the  nett  annual  yalue  of  the  property  is  to  be 
ascertained  by  a  calculation  of  the  rent  which  might 
reasooably  be  expected  from  an  imaginary  tenant  from 
year  to  year,  after  deducting  the  tenant's  rates  and 
taxes.  First,  then,  I  think  these  sewers-rates  im- 
posed by  the  Commission  of  Sewers  are  tenant's  taxes. 
But,  secondly,  suppose  them  not  to  be  tenant's 
taxes,  and  therefore  not  to  be  deducted  under  the 
first  part  of  section  1  of  the  Parochial  Assessment 
Act ;  they  are  still  subject  to  deduction,  as  the 
statute  goes  on  to  provide  that  certain  other  deduc- 
iiona  should  be  made  for  insurance,  repairs,  and  other 
expenses  necessary  to  maintain  the  premises  in  a 
state  to  command  the  rent  As  to  expenses  not 
incurred  by  the  proprietor  himself,  but  imposed  on 
him  against  his  will  for  distant  sewage,  I  think  these 
might  not  come  within  the  Act  I  think  these  are 
tenantTs  taxes.  By  the  statute  of  Henry  YIII.  the 
Commissioners  of  Sewers  are  entitled  to  assess  each 
person  according  to  the  nature  of  his  interest  and  his 
estate,  and  the  profit  which  he  derives.  What  would 
be  the  position  of  the  imaginary  tenant  from  year  to 
year  under  the  Parochial  Assessment  Act  ?  According 
to  the  quantity  of  his  interest  he  is  liable  to  be 
L  to  the  tax.    There  is  nothing  in  the  Act  by 


way  of  declaration  or  inference,  that  a  reversioner 
should  be  liable  to  reimburse  the  tenant  from  year  to 
year  what  he  has  expended  for  these  disbursements. 
Suppose  a  general  tax  to  be  imposed.  The  Commis- 
sioners would  then  have  to  distinguish  between 
the  interests  of  the  tenant  and  the  reversioner  and 
apportion  it  between  them.  If  so,  it  is  a  tax  which  a 
tenant  from  year  to  year  would  be  bound  to  pay. 
Not  being  a  payment  for  which  he  could  call  on  his 
landlord  to  reimburse  him,  it  is  a  tenant's  tax.  Being 
so,  this  is  a  tax  which  is  within  the  exceptions  of  the 
Parochial  Assessment  Act,  and  should  be  deducted 
from  the  rent.  This  applies,  at  all  events,  to  the  first 
and  second  heads  of  expense.  As  to  the  third  and  fourth 
heads,  those  represent  the  average  amount  which 
would  be  paid  annually,  and  which  would  be  necessary 
to  keep  the  property  in  a  state  to  command  the  rent. 

Kellor,  J. — I  have  had  some  doubt  in  the  case. 
But  I  agree  with  my  Lord  on  the  two  first  heads,  as  to 
their  being  tenant's  taxes,  and  therefore  to  be  de' 
ducted.  As  to  the  other  two  heads,  they  are  not 
perhaps  tenant's  taxes,  but  certainly  they  are  to  be 
deducted  as  expenses  necessary  to  keep  the  premises 
in  a  state  to  command  the  rent 

Shee,  J. — I,  too,  have  had  considerable  doubts.  The 
appellant  has  been  rated  on  an  assessment  made  with- 
out reference  to  an  annual  chaige  to  which  400  acres 
of  his  property  are  liable.  This  charge  is  thrown 
over  eight  years.  It  has  been  wholly  omitted  from 
consideration  in  estimating  the  amount  of  rent  The 
Parochial  Assessment  Act  contemplated  an  annual 
yalue  free  from  all  charges  to  which  the  land  should 
be  subject.  The  reasonable  rent  which  a  tenant  would 
be  expected  to  give,  subject  to  such  charges,  and  sub- 
ject to  all  tenant's  rates,  &c.,  is  the  value  intended. 
It  would  be  impossible  to  find  the  nett  annual  value 
without  making  these  deductions.  No  tenant  acting 
reasonably,  and  knowing  the  lands  to  be  subject  to 
such  charges,  would  give  for  them  a  rent  which  should 
not  be  subject  to  these  deductions. 

Judgment  for  the  appellant. 

Q.  B.         \  Rboina  v.  The  Inhabitants  of 
10  Nov.  1864.   J  Cleckheaton. 

Coram— CoCKBURN,  C.J.,  Crompton,  Mellob, 
and  Shek,  JJ. 

General  Highxoay  Act,  5  <i&  6  Will.  4,  c.  50,  «. 
94,  96 — Indictment  ordered  by  Justices — 
Costs  of  Prosecution. 

An  indicttnent  was  preferred  at  Quarter  Sessions, 
under  5  ««?  6  WUl  4,  c.  50,  s.  95,  for  non-repair  of  a 
road.  One  set  of  counts  described  the  road  as  a 
**  common  highway,**  another  as  aji  *'  ancient  pack  and 
prime  uxty.**  An  information  had  been  laid  before  a 
Justice,  under  section  94,  describing  the  road  as  a 
common  highway,  and^  on  the  surveyor  at  the  summons 


40 


THE  NEW  REPORTS. 


[19  Not.  186«. 


denying  the  liability  to  repair^  the  JusHcea  had  ordered 
an  indietmsrU  for  non-repair  of  the  road,  calling  U  a 
comnum  highway  generally.  At  the  trial  the  defendants 
admitted  that  it  was  out  of  repair  as  a  common  high- 
wayy  and  thai  it  loas  an  **  ancient  pack  and  prime  way,** 
but  denied  that  it  was  a  **  common  highway,**  and  that 
U  was  out  of  repair  as  a  pack  and  prime  way.  The 
Jury  found  for  the  defendants  on  both  these  points : — 

Held,  that  the  Justices  were  not  hound  to  direct  the 
costs  of  the  prosecution  to  be  paid  out  of  the  highway 
rate. 

Begina  v.  The  Inhabitants  of  Heanor,  6  Q.  B.  74^, 
foUotoed. 

Campbell  Foster  moyed  for  a  mle  for  a  mandamus  to 
be  directed  to  J.  B.  Greenwood,  Esquire,  and  the 
Magistrates  of  the  West  Riding  of  Yorkshire,  requiring 
them  to  enter  continuances  to  allow  the  costs  of  a 
prosecution  at  the  Quarter  Sessions  at  Bradford,  for 
the  non-repair  of  a  highway  under  the  General  High- 
way Act,  5  ft  6  Will.  4,  c.  50,  ss.  94,  95.  The  prose- 
cutor, under  section  94  of  that  Act,  gave  information 
that  an  alleged  common  highway  in  the  parish  of 
Gleckheaton  was  out  of  repair.  The  surveyor  attended 
the  summons  at  the  Special  Sessions  at  Bradford,  and 
denied  the  liability  of  the  inhabitants  to  repair  the 
road.  The  Justices,  thereupon,  under  section  95, 
directed  a  bill  of  indictment  to  be  preferred,  which 
ultimately  came  on  to  be  tried  at  the  last  June 
Sessions  at  Bradford. 

The  indictment  contained  four  counts,  the  two  first 
of  which  described  the  rood  as  a  ''common  high* 
way/'  and  the  two  last  as  an  "  ancient  pack  and 
prime  way."  The  defendants*  counsel  admitted  the 
existence  of  a  pack  and  prime  way,  and  that  if  it  was 
a  cart-way  it  was  out  of  repair  as  such.  The  real 
contest  was,  as  to  whether  it  was  a  cart-way,  viz.,  a 
common  highway.  Two  questions  were  left  to  the 
jury,  firsts  was  it  a  cart-way  ?  Second,  was  it  out  of 
repair  as  a  pack  and  prime  way?  They  answered 
both  questions  in  the  negative,  and  the  verdict  was 
entered  for  the  defendants.  The  costs  of  the  prosecu- 
tion were  asked  for  under  section  95,  but  refused  on 
the  authority  of, 

JtegiTiar,  Tfie  Inhabitants  of  Heanor,  6  Q.  B.  745. 

Campbell  Foster,  now  argued  that  the  Justices 
ought  to  have  allowed  the  costs,  as  the  liability  to 
repair  was  denied  by  the  surveyor,  an  indictment 
ordered,  and  the  existence  of  a  pack  and  prime  way 
admitted  by  the  defendants  at  the  trial. 

[CooKBDKN,  C.J.— Did  the  Justices  direct  an  in- 
dictment for  non-repair  of  the  way  gu4^cart-way,  or 
qyd  pack  and  prime  way  ?] 

The  order  calls  it  generally  a  highway. 

[CocKBURN,  C.  J.— The  construction  put  on  the  Act 
is,  that  the  Justices  shall  only  have  power  to  give  the 
order  when  the  highway  is  an  admitted  highway.] 

It  is  admitted  to  be  a  pack  and  prime  way  at  the 
trial 


[CocKBURK,  C.J. — ^The  ground  of  the  decision  in 
Begina  v.  Inhdbitants  of  Heanor  is,  that  the  Jus- 
tices are  not  supposed  competent  to  decide  as  to 
the  existence  of  a  highway.  ] 

CocKBUEN,  C.J. — You  cannot  give  an  eflfect  to  the 
order  of  Justices  by  preferring  an  indictment  which 
varies  the  description  of  the  road. 

The  rest  of  the  Court  concurred. 

jRuU  refused. 

r  Gledstanes  and  Others  v.  The 

Q.  B.  >       COEPOBATION     OF     THE    ROYAL 

11  Nov.  1864.   ^     Exchange  Assurance. 
Marine  Insurance — Re-inmrance  —  Open  Po- 
licies on  ** Ships  to   be  declared** — Appro- 
priation of  Bisk — Declaration  ^Knowledge 
of  Loss, 

The  H.  K,  Insurance  Co.,  by  their  agents  at  (7., 
u>ere  in  the  Jiabit  of  underwriting  policies  on  goods  in 
ships  sailing  from  C,,toa  port  in  the  U,K,,the  names 
of  the  ships  being  usually  not  known  till  aflerwards. 
Plaintiffs,  as  agents  of  the  company  in  London,  were 
in  the  habit  of  effecting  open  policies  with  defendants^  to 
cover  the  amount,  if  any,  which  the  company  might 
take  in  excess  of  5000Z.  upon  amy  one  ^ip.  The  first 
ofthesepoUdes  was '' lost  ornot  lost,"  and  expressed  to 
be  on  goods  in  the  ^*  first-lass  ship  or  ships,  as  may  he 
declared.*^  When  one  policy  was  exhausted  awther 
was  effected,  and  each  succeeding  one  was  expressed 
*'  to  foUow  and  succeed  "  the  preceding.  From  time 
to  time,  as  plaintiffs  received  advices  from  the  com- 
pany, stating  the  names  of  the  ships  to  which  the 
company  had  appropriated  the  risks  over  50002.,  and 
the  amounts  of  excess,  plaintiffs  made  dedanUions 
thereof  to  defendants.  On  the  IQth  of  March  it  was 
known  to  both  plaintiffs  and  defendanls,  that  a  $h^, 
the  *^R.  (?.,**  was  burnt,  but  neither  party  then  knew 
that  the  company  had  any  risks  on  goods  in  her.  On 
the  17th  of  March  the  existing  policy  was  filled  up.  0» 
the  I9th  of  March  a  similar  policy  was  Reeled,  ex- 
pressed **io  foUow  and  succeed"  the  preceding  one. 
Plaintiffs  afterwards  received  instructions,  dispatdud 
from  C,  in  the  February  previous,  to  declare  on  the 
"JR,  (?.,"  in  respea  of  47382.,  the  amount  of  the  com- 
panies risk  in  excess  of  50001.  on  her  cargo,  and  there- 
upon so  declared  to  dtfendants,  who  disputed  their 
liability  to  pay : — 

Held,  1st.  Thai  the  knowledge  of  the  loss  of  the  ''B. 
G."  at  the  time  of  making  the  policy  of  the  ISth  of 
March,  was  not  such  as  to  vitiate  the  policy;  and  that 
to  vitiate  the  policy  there  mMst  be  a  knowledge  of  the 
loes  of  the  risk  insured  against  : 

2nd.  That  the  risk  attached  to  the  shyi  when  the  appro- 
priation was  made  at  C,  so  as  to  cover  the  ship  ftoff^ 
the  time  of  her  starting.  And  that  the  apprcpriaim. 
having  been  made  bon&  fide,  and  so  as  nU  to  I 
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eoMc,  and  declared  to  defendants  without  delay ,  plain- 
tiffs  toere  entitled  to  reeover  from  defendants  in  respect 
of  their  loss. 
Human  «.  KingBton  followed. 

This  was  an  action  brought  by  the  plaintiffs  to 
recorer  2715/.,  the  amount  of  a  partial  loss  alleged  by 
them  to  haye  attached  under  one  or  other  of  certain 
open  policies  of  marine  insurance,  effected  by  them 
with  the  defendants  on  goods  insured  in  the  sum  of 
7699/.  1*.  Zd.,  whereof  4738/.  was  declared  on  the 
policies  hereinafter-mentioned,  by  ship  or  ships,  in 
respect  of  the  cargo  of  the  ship  '*Red  Gauntlet," 
which  ship  was  totally  lost  by  fire  at  Calcutta,  under 
the  circumstances  hereinafter  set  forth,  and  by  the 
consent  of  parties  the  following  case  has  been  stated 
for  the  opinion  of  the  Court. 

Case. 

The  plaintiflb  are  merchants  in  London,  and  aet  as 
the  agents  there  of  the  Hong  Kong  Insurance  Company. 
This  company  is  established  at  Hong  Kong,  and 
carries  on  the  business  of  marine  insurance  there  and 
elsewhere,  and  they  hare  an  agent  established  at  Cal- 
cntta»  with  general  authority  to  underwrite  policies  on 
their  behalf. 

The  coarse  of  bnsiness  of  the  said  company,  in 
taking  risks,  at  Calcutta,  so  far  as  it  is  material  to 
the  question  that  arises  in  this  case  is  as  foUows  : — 
Kercbanta  at  Calcutta  intending  to  make  consign- 
ments of  merchandise,  for  example,  to  the  United 
Kingdom,  and  being  desirous  of  securing  insurances 
upon  the  same,  with  the  said  company,  make  appli- 
cation to  that  effect  to  the  agent  of  the  company, 
sometime  before  the  goods  are  actually  shipped,  or 
eren  the  name  of  the  intended  ship  is  known,  or  the 
precise  quantity  or  particulars  of  the  merchandise  is 
defined  ;  and  if  the  application  is  accepted,  a  slip — 
naming  the  risk  accepted  in  general  terms,  but  with- 
out naming  the  ship  or  specifying  the  particulars  of 
the  merchandise— is  delirered  to  the  assured,  and  as 
soon  as  the  particular  ship  is  determined  on,  a  formal 
policy  of  insurance,  expressed  to  be  upon  the  whole 
amount  of  merchandise  which  the  assured  may  con- 
sign by  that  particular  ship,  is  drawn  up  and  delivered 
to  the  assured.  What  quantity  of  merchandise  is 
covered  by  such  policy  remains  uncertain  until  the 
same  is  actually  shipped. 

Under  these  circumstances  the  said  company  do  not 
know  at  the  time  of  issuing  a  policy  of  insurance  as 
above-mentioned,  what  may  prove  ultimately  to  be 
the  snumnt  <tf  risk  taken  by  them  on  any  particular 
ship^  and  not  deeming  it  expedient  to  take  upon 
thejaielres  risks  to  a  greater  extent  than  5000/. 
upon  ABj  one  ship,  the  plaintiffs  as  their  agents 
in  London,  effect  on  their  behalf  with  the  defen- 
dABli  tad  •thsn,  open  policies  of  insurance  to  cover 
tht  Mml  flBMnmti^  if  any,  which  the  said  com- 
Wf  kiv»  taken  in  excess  of  5000/.  upon  any 
IBi     9Ehl  Bundmnm  amount  of  value  to  be 


insured  in  these  policies   is   fixed   therein   as  will 
presently  appear. 

In  accordance  with  the  course  of  business,  the  plain- 
tiffs effected  a  policy  of  insurance  with  the  defendants, 
dated  the  8th  of  October,  1858,  and  numbered  22,122, 
for  7000/.,  the  subject  of  insurance  being  described 
and  valued  as  follows  : — ''Being  on  goods  free  of  all 
average,  part  of  10,000/.,  to  cover  the  excess  of  5000/., 
which  may  be  taken  by  the  Calcutta  agent  of  the  Hong 
Kong  Insurance  Company  on  any  one  ship,  warranted 
to  be  shipped  on  or  before  the  81st  of  March,  1859." 

The  ships  were  described  as  being:— "let  class 
ship  or  ships  as  may  be  declared."  A  fac-simUe  of 
this  policy  marked  A  is  annexed  to  and  forms  part  of 
this  case.  As  a  fact,  the  Calcutta  agent  of  the  Hong 
Kong  Insurance  Company,  had  taken  risks  on  goods 
which  exceeded  5000/.  on  single  ships,  and  from  time 
to  time,  as  the  plaintiffs  received  advices  from  the  said 
company  to  that  effect,  stating  the  names  of  the  ships, 
and  the  particulars  of  the  amounts  of  excess  on  each 
ship,  the  plaintiffs  made  declaration  of  the  amounts^ 
and  names  of  the  ships  to  the  defendants,  and  indorse- 
ments were  made  of  the  declarations  upon  the  back  of 
the  policy.  The  following  are  the  indorsements  so 
made  on  the  above  policy.  [The  indorsements  are 
omitted  as  immaterial  to  this  report] 

The  particulars  of  the  subjects  of  risks  covered  by 
this  policy,  were  thus  on  tiie  16th  of  March,  1859, 
completed,  the  policy  fully  appropriated,  or  as  it  is 
sometimes'expressed  **  consumed." 

On  the  12th  of  February,  1859,  before  the  last- 
mentioned  policy  was  fully  appropriated,  the  plaintiffs 
proposed  to  effect  a  further  policy  of  the  same  kind  for 
7000/.  This  proposition  was  made  by  means  of  a 
memorandum,  which  will  be  seen  indoned  on  the  back 
of  the  last-mentioned  policy  as  follows  :— *'  12th  of 
February,  7000/.  to  follow  this ;"  and  this  proposal 
being  accepted,  another  policy  numbered  8686/88,  and 
dated  February  14, 1859,  was  effected  for  7000/.,  being 
expressed  to  be  **  on  goods  port  of  10,000/L,  to  cover 
the  excess  of  5000/.  on  any  one  ship,  free  of  all  average, 
to  follow  and  succeed  poUcy  No.  22,122,  the  8th  of 
October,  1858,  warranted  to  be  shipped  on  or  before  the 
80th  of  June,  1859."  A  copy  of  this  policy  marked  B, 
is  annexed  to,  and  forms  part  of  this  case.  This  policy 
was  in  like  manner  appropriated  by  declarations,  in- 
dorsed thereon  as  before — ^the  last  of  which  being  upon 
part  value  of  a  policy  on  ship  *' W.  W.  Smith,"  was 
dated  the  7th  of  November,  1859. 

A  similar  policy,  a  copy  of  which  marked  C,  is 
annexed  hereto,  and  forms  part  of  this  case,  was  also 
opened  by  the  plaintiffs  with  the  defendants,  num- 
bered 7529/80,  and  dated  the  Slst  of  March,  1859  >' 
also  for  7000/.,  "being  upon  goods,  part  of  10,000/., 
to  follow  and  succeed  policy  No.  3686,  dated  the  14th 
of  February,  1859,  warranted  to  be  shipped  on  or 
before  the  81st  of  December,  1859,"  and  a  memorandum 
was  indorsed  on  policy  No.  8686/33,  as  follows  :— 
"8l6t  March,  7000/.,  to  follow  this  at  80/.*'    On  the 
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7th  of  Noyember,  1859,  the  first  indorsement  was 
made  upon  this  policy,  and  was  upon  the  remainder 
of  the  Hong  Kong  Insurance  Company's  policy  on 
ship  "  W.  W.  Smith,"  partly  appropriated  by  the  last 
indorsement  on  the  preceding  policy  as  above-men- 
tioned. On  the  16th  of  March,  1860,  there  remained 
still  5000/.  unappropriated  upon  the  open  policy, 
dated  the  Slst  of  March,  1859.  On  the  same  day  the 
following  telegram  arrived  in  London,  by  the  Red  Sea 
and  India  Telegraph,  having  been  dispatched  from 
Calcutta  six  days  previously.* 

"Submarine  Telegraph  Company,  in  connection  with 
the  British  and  Irish  Magnetic  Telegraph  Company. 
Foreign,  No.  684.  No.  2452.  Number  of  words 
twenty.     At  6-27. 

**  Friday,  the  16th  of  March,  1860,  received  the  fol- 
lowing message.  From  Malta,  dated  the  15th.  Time, 
8  p.m. 

"*  To  Lloyds. 

"'London  ship,  "Red  Gauntlet";  bound  to  London, 
burnt  and  scalwod  (scuttled)  ;  some  cargo  will  be 
saved.  Calcutta,  March  10,  16;  8*22  a.m.  Lloyd 
Calcutta.' 

"Lloyds,  28  April,  1864. 

"I  hereby  certify  that  the  above  is  a  copy  of 
a  telegram,  received  here  on  the  16th  of  March, 
1860. 

"  Geo.  a.  Halsted,  Secretary." 

This  telegram,  on  the  same  day,  was  known  to  the 
plaintiffs  and  defendants.      . 

On  the  17th  of  March,  1860,  the  plaintiffs,  in 
accordance  with  the  course  of  business  hereinbefore 
described,  appropriated  the  remaining  5000/.  upon  the 
above-mentioned  policy  of  the  31st  of  March,  1859,  to 
insurances  in  excess  of  5000/.  upon  the  ships— "City  of 
Manchester,"  2000/.,  "Blenheim,"  2000/.,  and  "Aga- 
memnon,** 1000/.  ;  and  on  the  same  day  plaintiffs 
effected  with  the  defendants  three  specific  policies  on 
behalf  of  the  Hong  Kong  Insurance  Company.  One 
on  goods  per  "City  of  Manchester,**  for  3000/.; 
another  on  goods  per  "Agamemnon,**  for  4000/. ;  and 
a  third  on  goods  per  "Blenheim,"  for  2000/.,  part  of 
the  risks  in  respect  of  the  cargoes  of  those  ships  having 
already  been  placed  upon  the  open  policy  just  appro- 
priated as  above  mentioned. 

On  the  19th  of  March,  1860,  the  plaintiffs  effected 
afnrther  policy  for  10,000/.,  to  follow  the  policy  of  the 
Slst  of  March,  1859,  which  was  expressed  to  be  as 
follows  :— "Being  on  goods  free  of  average,  Ac.,  and  to 
follow  and  succeed  policy  No.  7529/80,  dated  Slst 
March,  1859,  warranted  to  bo  shipped  on  or  before 
31st  December,  I860.** 

A  copy  of  this  policy,  marked  D,  is  annexed  to,  and 
forms  part  of  this  case.  The  plaintiffs,  in  the  mode  that 
had  been  previously  pursued  when  the  prior  policies 
were  effected,  endorsed  on  the  policy  No.  7529/80 
the  following  memorandum  "  10,000/.  to  follow  17th 
March,   at  30/.'*  as  instructions  for  the  said  policy 


of  the  19th  of  March,  1860 ;  and  the  defendants 
initialed  the  memorandum  as  an  acceptance  of  the 
risk. 

On  the  21st  of  March,  1860,  the  plaintiffs  in  due 
course  received  from  the  Calcutta  agent  of  the  Hong 
Kong  Insurance  Company  the  following  instructions, 
dispatched  from  Calcutta  on  the  15th  of  February, 
1860  : — "In  our  next,  by  regular  mail,  you  will  find 
particulars  for  insurances  under  our  open  policy  for 
*  Red  Gauntlet '  and  '  Surrey.*  " 

This  was  the  first  intimation  received  in  England  of 
any  insurance  effected  by  the  Hong  Kong  Insurance 
Company  upon  "  Red  Gauntlet.*' 

The  plaintiffs,  immediately  upon  the  receipt  of  these 
instructions  from  Calcutta,  notified  to  the  defendants 
that  the  declaration  of  insurance  in  excess  of  5000/.  oa 
the  cargo  of  the  "  Red  Gauntlet  **  would  be  made 
upon  the  last-mentioned  policy,  when  the  particulars 
were  received  their  right  to  deckre  in  respect  of  "  Red 
Gauntlet  **  was,  however,  disputed  ;  and  on  the  26th 
of  March,  the  plaintiffs,  having  received  advices  from 
Calcutta  that  the  Hong  Kong  Insurance  Company,  as 
the  fact  was,  had  taken  risks  upon  the  cargo  of  the 
said  ship,  "  Red  Gauntlet,*'  to  the  amount  of  4,738/., 
in  excess  of  5000/.,  upon  that  one  ship,  endorsed  a 
declaration  of  that  amount,  per  "Red  Gauntlet,"  on 
the  back  of  the  policy  of  the  19th  of  March,  1860,  and 
gave  notice  of  the  same  to  the  defendants.  The  de- 
fondants  refused  to  accept  or  acknowledge  such  decla- 
ration, upon  the  ground  that  the  burning  of  "  Red 
Gauntlet  *'  was  known  to  both  parties  before  the  policy 
was  effected  or  applied  for.  The  plaintiffs  thereupon 
wrote  opposite  the  declaration  per  the  "Red  Gaunt- 
let** the  words,  "in  dispute;*'  and  after  doing  so, 
declared  other  risks  upon  the  said  policy  to  the  full 
amount,  which  were  initialed  by  the  defendants,  as 
will  appear  upon  reference  to  the  copy  of  the  said 
policy  annexed ;  but  the  words  "in  dispute*' were  not 
noticed  by  the  defendants. 

The  plaintiffs  on  the  24th  of  Marcli,  1860,  before 
the  last-mentioned  policy  was  exhausted,  and  while 
there  remained  upwards  of  5000/.  unappropriated  upon 
it,  effected  a  further  policy  with  the  defendants  for 
20,000/.  to  follow  the  said  policy  of  the  19th  of 
March,  1860,  a  copy  of  which  policy,  marked  E, 
accompanies,  and  is  to  form  part  of  tliis  case  ;  and  a 
memorandum  was  indorsed  on  the  said  policy  of  the 
19th  of  March,  1860,  as  follows  :— "  20,000/.  to  follow 
the  25th  of  March,"  such  date  being  a  mistake  for  the 
24th  of  March. 

Similar  policies  have  been  from  time  to  time  effected 
during  the  currency  of  the  preceding  policy,  and  there 
remains  upon  the  last  of  such  policies  an  amount  un* 
appropriated  more  than  sufficient  to  cover  the  amount 
for  the  "  Red  Gauntlet." 

The  interest  of  the  Hong  Kong  Insurance  Company, 
and  the  validity  of  the  insurances,  are  admitted  as 
well  as  the  loss,  and  that  the  goods  were  shipped  on 
board  the  said  ship ;  and  that  all  warranties  and  con- 
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ditions  were  comptied  with,  except  so  far  as  the  same 
may  otherwise  appear  on  this  case ;  and  it  is  agreed 
that  the  amount  to  be  recovered  by  the  plaintiffs  (if 
any),  shall  be  settled  by  an  arbitrator  to  be  named  by 
the  parties. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiffs  are  entitled  to  recover  in  respect  of  the 
excess  over  5000/.  taken  by  the  Hong  Kong  Insurance 
Company  upon  the  cargo  of  the  ship  **  Red  Gauntlet.  *" 
If  the  Court  should  be  of  opinion  that  the  plaintiffs  are 
90  entitled  to  recover,  then  the  plaintiffs  are  to  be 
entitled  to  enter  up  judgment  for  the  sum  so  to  be 
settled  as  above-mentioned,  together  with  costs  of 
suit,  including  costs  of  reference  as  to  the  amount. 
If  the  Court  should  be  of  the  contrary  opinion,  the 
judgment  is  to  be  entered  for  the  defendants  with 
costs  of  suit. 

Hie  plaintiffs  asserted  that  the  memorandum 
*'  10,0O0Z.  to  follow  17th  March  at  30/. "  was  endorsed 
on  the  policy  No.  7529/80,  and  initialed  by  the 
defendants  on  the  17th  of  March,  1860.  The  defen- 
dants said  that  this  was  not  done  before  the  19th  of 
March,  1860,  and  neither  party  being  able  to  substan- 
tiate their  position  by  sufficient  evidence,  this  point 
was  left  open  in  the  above  case. 

All  the  policies  contained  the  words  "lost  or  not 
lost." 

Liah^  Q.C,  (ffannen  with  him),  for  the  pliuntiffs. 

These  successive  policies  are  equivalent  to  one  con- 
tinuous policy.  The  essence  of  the  contract  between 
the  plaintiffs  and  defendants  was  that  plaintiffs  should 
never  be  uninsured.  The  only  effect  of  there  being  a 
series  of  policies  instead  of  one  policy  is  to  postpone 
the  date  of  sailing.  The  policies  attached  on  all  the 
ships  in  which  the  plaintiffs  had  an  excess  of  risk 
over  5000/.  in  the  order  of  their  sailing  from  Cal- 
cutta, and  the  plaintiffs  had  no  power  of  choosing 
the  ships. 

[CocKBiTRN,  C.J. — Surely  that  cannot  be  so.  The 
plaintiffii  must  have  had  a  power  of  selection.  ] 

Adopting  that  construction,  then,  the  plaintiffs*  i 
principals  in  Calcutta,  as  soon  as  they  knew  in  what 
ships  goods  were  laden  on  which  they  had  risks  over 
50001.  might  appropriate  to  those  ships  the  insurances. 
They  immediately  sent  instructions  to  their  agents  in 
London,  the  plaintilfii,  to  make  to  the  defendants  a 
dedaimtion  of  that  appropriation.  That  appropriation 
once  nude  was  absolutely  irrevocable,  and  the  plain- 
tifis'  principals  were  bound  to  communicate  to  the 
plaintifi,  and  the  plaintifla  to  the  defendants,  without 
a  mooM&t's  delay.  The  defendants  had  no  option 
whalvrer  to  reject  any  ship  so  declared  on,  pro- 
vidadl,  lsl»  the  ship  was  Al ;  2nd,  she  sailed  before 
a  givift  day,  those  being  the  only  conditions  in  the 


[Gmmsvaif  J.— There  is  a  doubt  in  my  mind 
«ft  Uli'foisit  Had  the  defendants  any  power 
t»«f^M«»l4illtihe  ship  you  declare  on,"  if  for 


any  other  reason,  such  as  an  objection  on  personal 
grounds,  or  in  respect  of  the  premium,  they  disliked 
the  risk!] 

No  ;  they  reserve  no  option  to  reject  on  any  ground 
whatever.  The  declaration  merely  identified  the 
subject  matter  of  insurance ;  it  created  no  new 
contract. 

Marman  v.  Kingston^  3  Camp.  150, 
is  exactly  similar,  and  has  decided  the  point. 

The  fact  that  the  **Iled  Gauntlet"  was  known  to 
plaintiffs  and  defendants  to  be  lost  before  the  policy 
of  19th  March  was  effected,  does  not  affect  the  question. 
The  policies  were  all  "lost  or  not  lost."  The  policy 
attached  the  moment  the  appropriation  was  made  at 
Calcutta,  and  this  was  done  in  February,  one  month 
before  the  "  Red  Gauntlet "  was  lost,  though  it  could 
not  be  known  to  the  plaintiffs  in  London  till  after  the 
loss  of  the  "  Red  Gauntlet"  was  known.  The  plain- 
tiffs declared  to  the  defendants  on  the  "Rod  Gauntlet" 
the  moment  they  heard  from  Calcutta.  The  plaintiffs 
have  done  everything  necessary  to  entitle  themselves 
to  recover. 

BoviU,  Q.a  (Waikin  WiUiams  yn^lSm). 

The  policy  attaches  not  when  the  appropriation  is 
made  in  India,  but  when  the  declaration  is  made  to 
the  defendants,  and  not  till  then. 

[CocKBVaN,  C.J.— You  say  then  that  the  ship  is 
to  go  uncovered  by  insurance  during  the  first  part 
of  her  voyage— until,  in  fact,  the  post  brings  to 
England  the  news  that  the  appropriation  was  made 
in  India  ?  ] 

I  say  when  the  declaration  is  once  made  to  the 
defendants,  then  the  policy  reverts  back  to  the  time 
of  the  ship's  starting.  But  when  the  declaration  was 
made  to  the  defendants  here,  there  was  no  subject 
matter  on  which  the  risk  could  attach,  for  two 
reasons— 

Ist  There  was  no  existing  policy.  These  policies 
are  not  equivalent  to  one  continuous  i>olicy.  *<To 
follow"  only  means  that  there  should  not  be  two 
co-existing  policies.  On  the  17th  of  March  the  exist- 
ing policy  was  filled  up  and  expired.  I  say  the 
memorandum  "  10,000/.  to  follow  17th  March  at  30/" 
was  not  indorsed  on  it  tiU  the  19th  of  March,  when  the 
new  policy  was  effected.  Between  the  17th  and  19th 
of  March  it  was  optional  with  the  defendants  to  effect 
a  new  policy  or  not. 

[CocKBUBN,  C.J. —Surely  the  essence  of  the  contract 
between  plaintiffs  and  defendants  was,  that  the  plain- 
tiffs should  never  be  uninsured  ?  ] 

2nd.  The  "Red  Gauntlet"  was  lost,  and  therefore 
there  was  nothing  on  which  the  policy  could  operate. 
That  the  loss  was  known  to  the  defendants,  and  that 
the  policies  were  "  lost  or  not  lost,"  make  no  differ- 
ence in  this  view. 

It  is  essential  to  the  validity  of  the  policy,  that  the 
declaration  should  be  made  before  knowledge  of  loss. 
Harmom  r.  King^oik  is  in  my  favour.    It  was  held 
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there,  that  the  declaiation  most  he  made  hefore  the 
knowledge  of  the  loss,  in  order  to  make  the  policy  a 
yalued  one. 

[Shee,  J. — That  is  agaiust  yon,  for  that  shows  the 
policy  to  he  valid.] 

The  appropriation  might  he  revoked  at  any  time 
before  the  declaration  was  made  to  the  defendants. 

[CocKBURNy  C.J. — No  :  that  would  he  a  fraud  on 
them.] 

lAuh,  Q.C.,  in  reply. 

Here  both  parties  knew  that  the  *'  Red  Gauntlet  " 
was  lost ;  but  neither  knew  that  the  plaintiffs  were  in 
any  way  interested  in  her  when  the  policy  of  19th  March 
was  effected.  The  only  knowledge  of  loss  which  can 
vitiate  a  pqlicy,  is  the  knowledge  that  the  subject 
matter,  the  safety  of  which  is  insured  by  the  under- 
writer, is  already  lost.  Further,  if  the  underwriter 
chooses  to  insure  with  a  full  knowledge  of  such  a  loss, 
the  policy  is  good, 

Mead  v.  Damson,  8  Ad.  ft  E.  803. 
But  here  the  telegram  said,  *'Some  cargo  will  be 
saved  ; "  perhaps  all,  perhaps  enough  to  reduce  below 
50002.  Practically  the  defendants  now  say,  <'We 
don't  insure  any  of  your  ships  that  don't  arrive  safely. " 
The  argument  that  the  appropriation  is  revocable,  is 
fatal  to  defendant's  case. 

1  Amould,  Mar.  Ins.  221  (2nd  ed.), 
says  the  declaration  "is  in  no  case  a  condition  pre- 
cedoit  to    the   plaintiff's  right  to  recover  on  the 
poHcy," 

JRohinsan  r.  Tourayt  8  Camp.  157. 
He  was  then  stopped. 


CocKBURK,  C.J. — ^^I  think  our  judgment  diould 
be  for  the  plaintiffs.  Beversiug  the  order  in  which 
the  points  were  argued,  the  first  question  is,  was  there 
any  sufficient  policy  effected  between  the  plaiatifib 
and  defendants,  of  which  the  plaintiffs  may  avail 
themselves  to  recover  in  this  action  t  I  think  there 
was.  It  is  true  that  the  poUcy  was  effected  at  a  time 
posterior  to  the  appropriation  of  the  risk  of  the  assured 
to  the  goods  on  board  the  ship  **  Bed  Gauntlet,"  and 
this  was  one  ground  on  which  the  defendants  con- 
tended that  the  policy  was  invalid. 

It  must,  however,  be  taken  tiiat  the  appropriation 
at  Calcutta  (to  be  followed  by  a  declaration  in  London) 
was  made  in  antioipatioa  of  a  policy  to  be  afterwards 
effected  in  London.  The  course  of  dealing  between 
the  parties  dearly  shows  that  it  was  intended,  that 
whenever  the  principals  of  the  plaintiib,  the  Hong 
Kong  Insurance  Company,  rendered  themselves  liable 
to  merchants  in  Calcutta,  by  being  insurers  on  goods 
in  any  one  ship  to  an  excess  above  60002.,  they  should 
always  be  covered,  as  to  that  excess  of  liabiltty,  by  re- 
insuranee  with  the  defendants.  Hero  the  old  poUcy 
was  exhausted  on  the  17th  of  March,  and  the  new 
policy  effected  on  the  19th.  I  asked  Mr.  Bovill 
whether,  if  the  policy  now  sued  on  had  been  effected 
on  the  10th  instead  of  the  19thof  Much,  and  thertfoi« 


equally  subsequent  to  the  appropriation  made  in  the 
February  previous  at  Calcutta,  but  prior  to  the  exhaus- 
tion of  the  old  policy,  that  policy  so  effected  would 
have  been  sufficiently  valid  to  entitle  the  plaintiffs  to 
recover  on  it  ?  He  said  no ;  but  failed,  in  my  opinion, 
to  support  his  denial 

The  next  point  contended  for  by  the  defendants  is, 
that  the  policy  is  invalid,  because'  at  the  time  the 
policy  was  effected,  the  "Red  Gauntlet"  was,  to  the 
knowledge  of  both  plaintiffs  and  defendants,  lost. 
Mr.  Lush's  answer  was  quite  satisfactory  on  this 
point.  It  is  not  the  knowledge  of  the  loss  of  the  ship, 
but  the  knowledge  of  the  loss  of  the  risk  insured 
agamst,  which  can  vitiate  tiie  policy.  At  the  time 
the  policy  was  effected  it  was  not  known,  either  to  the 
plaintiffs  or  defendants,  that  the  principals  of  the 
plaintiffs,  the  Hong  Kong  Company,  were  liable  as 
insurers  of  goods  on  board  the  ship  "  Red  Gauntlet," 
much  less  that  that  liability  exceeded  50002.  When, 
therefore,  after  the  receipt  of  the  telegram,  the  new 
policy  was  effected,  ''on  ship  or  ships  as  may  be 
deckred,"  both  parties  knew  that  the  risk  against 

which  the  defendants  insured  the  plaintiffs  was  only 

first,  the  contingency  that  the  **  Red  Gauntlet"  might 
turn  out  to  be  a  ship  on  which  there  were  goods  of 
which  the  plaintiffs  were  liable  as  insureie;  and 
secondly,  the  contingency  that  that  liability  might  be 
above  5000^.  I  think,  therefore,  that  the  knowledge 
of  the  loss  of  the  **  Red  Gauntlet "  does  not  affect  the 
validity  of  the  policy.  But  be  that  as  it  may,  if  the 
underwriters  choose  to  execute  a  policy,  "  lost  or  not 
lost,"  on  goods  to  be  carried  in  "  a  ship  or  ships  as 
may  be  deckred,"  with  a  full  knowledge  that  a  par- 
ticular ship,  the  "Red  Gauntlet,"  is  lost,  but  not 
knowing  that  the  plaintiffs  are  in  any  way  interested 
in  that  ship ;  are  they,  when  informed  that  the  plain- 
tiffs  are  interested  in  that  ship,  to  turn  round  and  say 
that  the  policy  goes  for  nothing  ?  Clearly  not  It 
may  well  be  that  the  underwriters,  looking  at  the 
advantages  which  they  derived  from  the  course  of 
dealing  between  themselves  and  the  plaintiffs,  or  from 
other  considerations^  may  be  quite  willing  to  run  the 
chance  of  their  having  to  pay  insurance  on  a  ship 
already  known  to  be  lost.  But  further,  it  appean* 
from  the  telegram,  that  part  of  the  cargo  was  expected 
to  be  saved;  possibly  all  in  which  the  phuntiffs 
were  interested,  perhiq[>s  enough  to  reduce  their 
interest  to  a  sum  bebw  50002.,  and  so  to  exonerate 
the  defendants  from  all  liability.  On  all  these 
grounds,  I  think  that  there  is  nothing  in  the  circum> 
stances  of  the  loss  of  the  "Red  Gauntlet"  to  vitiate 
the  insurance. 

The  next  question  is,  whetiier  the  fact  of  the  decla- 
ration haviog  been  communicated  to  the  underwriters 
subsequently  to  the  loss  of  the  ship  being  known  to 
both  parties,  entitled  the  defendants  to  refuse  payment. 
Mr.  Bovill  contended  that  the  policy  did  not  attach 
upon  the  ship  till  the  appropriation  of  the  riak  and 
declaiation  of  the  ship  waie  commanicated  to  the 
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nndervriters ;  and  that,  since  this  commnnication  was 
not  made  till  after  the  knowledge  of  the  loss  of  the 
ship,  the  plaintiff^  cannot  recoTer.  I  think  that  to 
hold  so  wonld  be  to  firustrate  all  that  was  intended 
between  the  parties.  The  Hong  Kong  company 
agreed  with  the  defendants  that  the  latter  should 
insure  them  against  all  their  risks  in  excess  of  5000Z., 
on  goods  in  any  one  ship.  Whether  any  goods  in 
which  the  Hong  Kong  Company  had  an  interest  were 
ou  board  any  one  particular  ship  at  Calcutta  could 
not  be  known  there  till  that  ship  was  laden,  and  was 
about  to  sail.  The  appropriation  of  the  risk  to  that 
ship,  made  by  the  agents  of  the  Hong  Kong  Company 
at  Calcutta, 'could  not  be  known  to  their  agents  in 
Loudon,  the  plaintiffs,  till  the  anival  of  the  post,  a 
period  probably  of  about  six  weeks.  Meanwhile,  the 
ship  had  started  on  her  yoyage.  Was  it  intended  that 
during  those  six  weeks,  and  until  the  news  of  the 
appropriation  reached  England,  the  ship  was  to  go 
unprotected  ?  It  is  quite  impossible.  I  think  that 
the  risk  attached  as  soon  as  the  appropriation  was 
made  at  Calcutta  by  the  principals  of  tlie  plaintifis, 
and  that  to  hold  otherwise  would  be  to  frustrate  the 
essence  of  the  contract  between  the  parties. 

The  next  step  is,  that  after  the  policy  had  been 
effected,  it  was  necessary  that  the  Hong  Kong  Com- 
pany, by  some  overt  act,  should  fix  the  yessel  on 
which  the  risk  was  to  attach.  If  they  did  this  so  as 
not  afterwards  to  recede  from  it,  eyen  though  they 
did  it  at  Calcutta,  and  unknown  to  the  underwriteis, 
that  is  all  that  was  required.  They  were  no  doubt 
bound  to  declare  their  appropriation  at  the  earliest 
possible  moment  to  the  underwriters.  Of  course,  if 
they  made  an  appropriation  really  to  one  ship  and 
afterwards  falsely  shifted  it  to  another,  and  declared 
npon  the  latter,  that  would  be  a  fraud  upon  the 
underwriters.  But  provided  the  appropriation  was 
made  band  fide  in  the  first  instance,  and  was  commu- 
nicated as  soon  as  possible  to  the  underwriters  by  a 
dcclaiution,  that  declaration  would  be  good  though 
made  in  the  interval  between  the  loading  and  the 
arriyal  of  the  ship,  and  the  yessel  would  be  covered 
during  the  whole  of  her  yoyage.  In  this  case  it 
appears,  from  the  facts  stated,  that  all  the  conditions 
necessaiy  to  enable  the  plaintiffs  to  recoyer  were 
satisfied.  I  think  that  this  construction  is  the  true 
one ;  and  it  is  borne  out  by  the  passage  cited  from 
the  work  of  that  distinguished  authority  on  marine 
insurance,  Mr.  Amould. 

C&oirPTOK,  J. — I  am  entirely  of  the  same  opinion. 
I  think  the  real  construction  of  these  successive 
policies  is,  that  when  the  preceding  one  became 
exhausted  by  the  appropriation  of  the  whole  amount 
on  that  policy,  the  next  policy  was  substituted  for  the 
former  one,  so  as  to  keep  the  plaintiffs  covered  by 
insnrands  in  respect  of  the  excess  of  their  risks  oyer 
5000/.,  and  that  the  intention  of  both  parties  was, 
that  if  the  plaintiffs  wished  to  renew  firom  time  to 


time  when  the  policies  became  closed  up,  the  new 
policy  was  to  be  treated  as  following  out  and  keeping 
up  the  original  arrangement  between  them,  and  as 
giving  the  plaintiffs  eyery  right  which  they  had  under 
the  old  policy.  I  do  not  agree  with  Mr.  Lush's  con- 
tention that  the  policies  attached  on  the  ships  in  the 
order  of  their  sailing  from  Calcutta,  and  that  the 
plaintiffs  were  not  at  liberty  to  choose  their  ships. 
There  is  nothing  in  the  policies  to  mean  that.  But  I 
am  very  much  inclined  to  agree  with  Mr.  Lusli,  that 
when  the  appropriation  was  exercised  by  the  Hong 
Kong  Company  abroad,  at  that  moment  the  risk 
attached.  But  whether  that  be  so  or  not,  1  think 
that  the  appropriation  made  at  Calcutta,  and  com- 
municated by  letter  to  the  plaintifis  in  London,  and 
at  once  acted  on  by  them,  as  appears  from  the  case, 
was  in  good  time.  The  defendants,  in  fact,  said  to 
the  plaintiffs,  "You  may  apply  the  risks  to  what 
ships  you  please,  provided  they  fulfil  certain  con- 
ditions ;  but  you  must  not  change  the  risk  from  one 
ship  to  another."  £yen  taking  the  strictest  view  of 
the  contract,  I  think  it  meant  that  the  agents  in 
London  were  to  name  the  ship  in  accordance  with 
their  instructions  received  from  abroad,  and  I  agree 
with  Lord  Ellenborough  in  Barman  y.  Kinggton,  that 
*< a  declaration  of  interest  is  no  contract,  and  does 
not  require  the  assent  of  the  underwriters ;  but  it 
must  be  communicated  in  such  a  manner  that  the 
assured  cannot  recede  from  it."  Here  the  HoQg 
Kong  Company  make  a  bond  fide  appropriation,  and 
nothing  occurred  to  yitiate  the  naming.  I  quite  agree 
with  my  Lord,  that  the  plaintiffs'  right  to  recoyer  is 
not  taken  away  by  the  fact  that  the  ship  was  known 
to  be  lost  when  the  policy  was  effected,  and  with  the 
grounds  of  his  opinion. 

CocKBTJRN,  C.J.  —  I  had  intended  to  say  some- 
thing with  respect  to  Mr.  Bovill's  contention,  that 
the  risk  did  not  attach  till  the  moment  when  the 
appropriation  was  declared  to  the  underwriters. 
Even  if  that  be  so,  still  he  admits  that  when  the  risk 
does  attach  it  has  a  retrospective  operation  as  from 
the  time  when  the  ship  sailed,  but  yet  says  that  the 
plaintiffs  were  deprived  of  the  right  to  avail  them- 
selves of  the  policy  by  the  intermediate  loss.  I  think 
that  position  is  quite  untenable.  If  the  plaintiffs  had 
a  right  in  the  first  instance  to  make  an  appropriation 
80  as  to  make  the  policy  cover  the  risk  on  a  particular 
ship,  then  to  say  that  that  right  was  taken  away  by 
the  loss  of  that  ship  happening  between  the  making 
of  the  appropriation  and  the  declaration  to  the  under- 
writers would  be  in  flact  to  make  that  right  in- 
operative. 

Mellor,  J.— The  important  point  is,  what  was  the 
contract  between  the  parties  f  It  is  clear  from  the 
course  of  dealing,  that  the  object  of  that  contract  was 
that  the  defendants,  on  the  one  hand,  should  be  pro- 
tected against  a  double  "  appropriation  "  of  the  risk 
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by  the  HoDg  Kong  Company,  and  that  the  plaintiffs, 
on  the  other,  should  be  protected  against  the  excess 
of  their  liability  over  5000^.  I  think  Mr.  Lush  has 
given  the  right  answer  to  the  objection  that  the  "  Red 
Gauntlet "  was  known  to  be  lost  The  loss  was  not 
that  sort  of  loss  the  knowledge  of  which  is  material. 
I  agree  with  my  Lord,  that  the  judgment  should  be 
for  the  plaintiffs,  and  for  the  reasons  which  he  has 
given. 

Shee,  J. — I  am  of  the  same  opinion.  The  ''  Red 
Gauntlet "  fulfilled  all  the  conditions  of  the  policy, 
and  the  plaintiffs'  principals  had  an  excess  of  risk 
over  5000Z.,  with  respect  to  goods  in  her.  Mr.  Bovill 
says  that  the  words  <*to  be  declared"  mean  "to  be 
declared  to  the  underwriters,"  and  that  until  that  is 
done,  no  contract  exists.  But  the  contract  is  clearly 
to  insure  the  plaintiffs'  risk  over  a  certain  amount  in 
any  ship  which  fulfilled  certain  conditions.  The  en- 
gagement to  declare  must  mean  to  declare  here,  as 
soon  as  it  should  be  known,  to  what  ship  the  risk  had 
been  taken  by  the  act  of  appropriation  already  per- 
formed in  Calcutta.  The  defendants  cannot  get  out 
of  their  liability  by  saying  that  when  the  policy  was 
effected  the  **  Red  Gauntlet"  was  known  to  be  lost,  to 
both  plaintiffs  and  defendants.  In  my  opinion  that  is 
not  such  a  loss  as  to  vitiate  the  contract.  No  doubt, 
if  the  plaintiffs  had  known  that  the  risk  insured 
against  was  lost  at  the  time  of  making  the  contract, 
and  had  kept  that  knowledge  to  themselves,  the 
knowledge  of  such  a  loss  would  have  vitiated  the  con- 
tract ;  but  the  *'  Red  Gauntlet**  was  not  at  that  time 
known,  to  either  the  plaintiffs  or  defendants,  to  be 
the  risk  insured  against  But  I  think  further,  that 
if  an  underwriter  makes  a  contract  of  insurance,  with 
a  full  knowledge  that  the  risk  insured  against  is  lost, 
he  is  liable  on  the  contract. 

Judgynentfor  theplaifUiffs, 


15  Nov.  1864. 


Stirling  v.  Maitlakd  and 
Boyd. 


Covenant — ^*  Displacement  ^' from  Service, 

S,  as  agent  to  the  U,  K,  Ituuranoe  Company,  owed 
the  company  1,449Z.  10«.  9(2.  S,  not  being  aUe  to  pay, 
the  plaintiff  paid  the  debt  to  the  company,  in  conndero' 
tion  of  which  the  company  appointed  the  plaintiff  their 
co-agent  with  S,  giving  the  same  remuneration  and 
allowances  as  when  S  %ms  sole  agent.  A  deed  was 
entered  into  betwun  the  trustees  of  the  company  of  the 
first  part,  S  of  the  second  part,  and  the  plaintiff  of  the 
third  part;  by  which,  after  reciting  (inter  alia)  the 
above  facts,  the  trustees  covenanted  with  the  plain- 
tiff **that  in  case  the  said  company  shall  at  any 
time  hereafter  displace  S  from  his  appointm^ent  of 
agent  of  the  said  company,  at  Glasgow,**  then  the 
said  company  should  and  %oould  forthwith  there- 
after repay  to  the  said  plaintiff,  his  executors,  dec,,  the 


said  sumofl,ii9l,  10s.  9d.,or80  much  thereof  as  thaU 
not  have  been  previously  repaid  to  the  said  William 
Stirling  {the  plaintiff),  or  otherwise  recovered  or  received 
by  him." 

The  company  afterwards  agreed  to  sell  and  transfer 
their  business  to  the  N.  B.  Company,  and  the  share- 
holders of  the  company  confirmed  this  agreement,  and 
in  accordance  vrith  a  power  contained  in  their  deed  of 
settlanent,  passed  resolutions  for  the  winding-up  and 
dissolution  of  the  company,  and  the  company  ceased  to 
carry  on  business : — 

Held,  that  the  dissolution  of  the  company  and  trans- 
fer tothe  N.  B.  Company,  being  a  voluntary  a^  of  the 
U.  K.  Company,  and  Ss  agency  having  been  thereby 
determined,  that  'determination  was  a  displacement 
within  the  meaning  of  the  covenant,  and  that  the  plain- 
tiff was  entitled  to  recover  the  said  sum. 

The  plaintiff  declared  in  covenant  upon  a  deed  of 
the  7th  of  December,  1852  (executed  by  all  the  par- 
ties thereto)  made  between  certain  persons  as  trus- 
tees of  the  United  Kingdom  life  Assurance  Company 
of  the  first  part,  A.  B.  Seton  of  the  second  part,  and 
the  plaintiff  of  the  third  part ;  by  which,  after  reciting 
(among  other  things)  that  the  company  had  previously 
lent  to  Seton  and  another  the  sum  of  20002.  on  cer- 
tain securities,  and  that  the  said  sum  of  2000^  still 
remained  due  to  the  company  upon  the  said  securities  ; 
and  that  Seton  had  for  some  time  past  acted  as  the 
agent  of  the  company  in  Glasgow,  and  as  such  agent 
had  become,  and  then  was,  indebted  to  the  company  in 
the  sum  of  1,4492.  lOs.  9d.  in  addition  to  the  said  sum 
of  2000/.;  and  that  the  plaintiff,  at  the  request  of 
Seton,  had  paid  to  the  company  the  said  sum  of  20002. ; 
and  that  the  company  had  transferred  to  the  plaintiff 
all  the  said  securities  for  the  same ;  and  that  the  plain- 
tiff had,  at  the  request  of  Seton,  agreed  to  pay  to  the 
company  the  said  sum  of  1,4492. 10s.  9d.  upon  the  com- 
pany appointing  the  plaintiff  co-agent  with  Seton  at 
Glasgow,  subject  to  the  terms  thereinafter-mentioned ; 
and  that  the  plaintiff  had  paid  to  the  company  the 
said  sum  of  1,4492.  10s,  9d.  ;  and  that  the  company 
had  accordingly,  in  consideration  of  the  payment  to 
them  of  the  said  sum  of  1,4492.  10s.  9d.,  and  subject 
as  aforesaid,  agreed  to  appoint  the  plaintiff  their  agent 
at  Glasgow  jointly  with  Seton  ;  and  that  the  company 
had  so  appointed  him  :  the  said  trustees  covenanted 
with  the  plaintiff— "That  in  case  the  said  company 
shall  at  any  time  hereafter  displace  the  said  A.  B. 
Seton  the  elder  from  his  appointment  of  agent  of  the 
said  company  at  Glasgow,  then  the  said  company  shall 
and  will  forthwith  thereafter  repay  unto  the  said 
"William  Stirling,  his  executors,  &c.,  the  said  sum 
of  1,4492.  109.  9d.,  or  so  much  thereof  as  shall  not 
have  been  previously  repaid  to  the  said  William 
Stirling,  or  otherwise  recovered  or  received  by  him." 
And  it  was  further  declared  and  agreed— '  *  That  in  the 
event  of  the  said  joint  agency  of  the  said  company  at 
Glasgow  being  determined  by  the  said  company  by 
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the  dispUcement  of  the  said  A.  B.  Seton  as  aforesaid, 
the  said  company  reserve  to  themselves  the  right  of 
appointing  the  aaid  William  Stirling  (the  plaintiff)  as 
their  agent  at  Glasgow,  or  discontinning  his  services ; 
and  in  the  event  of  their  appointing  him  as  their 
agent,  the  said  company  reserve  to  themselves  the 
right  of  compensating  his  services  as  snch  agent  in 
soch  manner  as  they  may  think  proper." 

And  Seton  covenanted  with  the  said  trustees,  and 
separately  with  the  plaintiff,  that  Seton  "shall  not 
nor  will  at  any  time  before  the  repayment  by  him  to 
the  said  William  Stirling  (the  plaintiff)  of  the  said 
sums  of  20002.  and  1,449/.  10s.  9c2.,  undertake  the 
agency,  or  directly  or  indirectly  promote  the  interest 
of  any  life  assuzanco  company  other  than  the  said 
United  Kingdom  life  Assurance  Ck)mpany,  without 
the  previous  consent  in  writing  of  the  said  directors 
for  the  time  being  of  the  said  United  Kingdom  Life 
Assmance  Company,  and  of  the  said  William  Stirling 
(the  plaintiff)." 

Averment  of  the  truth  of  the  facts  recited,  and  that 
all  things  happened,  ftc.  ;  and  that  although  the 
company  did  after,  Ac.,  displace  S  ftom  his  appoint- 
ment of  agent  of  the  company  at  Glasgow,  the  said 
company  lud  not  repaid  to  the  plaintiff  the  said  sum 
of  1,449/.  lOf.  9rf.,  or  so  much  thereof,  &c. 

Plea. — ^That  the  company  did  not  at  any  time  after, 
&c,  displace  S  from  his  appointment  of  agent  of  the 
company  at  Glasgow  within  the  meaning  and  intent 
of  the  said  deed. 
Joinder  of  issue  thereon. 

At  the  trial  at  Guildhall,  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  upon  a 
ease  by  which  the  above  and  following  facts  were 
stated  :— 

The  defendants  were  the  sole  surviving  trustees  of 
the  parties  to  the  deed  of  the  first  part  Previous  to 
the  execution  of  this  deed  the  company  paid  Seton  as 
their  agent  a  certain  per*centage  on  aU  policies  effected 
or  collected  for  the  company  by  him,  and  other  annual 
allowances  in  money  and  otherwise.  After  the  execu- 
tion of  this  deed  and  the  appointment  of  the  plaintiff 
as  co-agen^  the  agency  was  carried  on  by  Seton  under 
the  name  of  Seton  &  Stirling,  but  in  the  same  manner 
and  with  the  same  remuneration  and  allowances  as  it 
had  pseviously  been  when  Seton  was  sole  agent.  The 
pUintiff  took  no  active  part  in  the  agency. 

In  Jnly,  1862,  the  company  agreed,  subject  to  the 
sanetioii  of  the  shareholders,  to  sell  and  transfer  the 
boanesi^  goodwill,  and  property  of  the  company  to  the 
North  Britiah  and  Mercantile  Insurance  Company. 
In  Aogiut  and  September,  1862,  the  shareholders  of 
the  Uaitod  Kingdom   Company   passed   resolutions 
confirming  the  said  agreement,  and  authorising  the 
dixeefeoit  to  azseate  it;  aud^in  accordance  with  a 
in  their  deed  of  settlement,  passed  j 
I  fe  ^b»  winding-up  and  dissolution  of  the  ; 
i  tbe  Mmpany  ceased  to  carry  on  business.  I 
tot  tiie  opinion  of  the  Court  was,  { 


"whether  the  said  United  Kingdom  Company  has 
displaced  the  said  A.  B.  Seton  from  the  appointment 
of  agent  of  the  said  company  at  Glasgow,  within  the 
meaning  of  the  said  covenant  in  the  declaration  men- 
tioned." 

M.  Smith,  0.(7.  (with  him  W.  Murray),  for  the 
plaintiff.  The  dissolution  of  the  company,  and 
transfer  to  another  company,  was  a  voluntary  act,  and 
therefore  it  is  a  displacement  within  the  meaning  of 
the  covenant  If  A.  covenants  not  to  displace  R. 
from  a  chair,  it  is  the  same  thing  whether  he  pushes 
him  off  the  chair,  or  draws  the  chair  from  under  him. 
I  say  the  company  drew  the  chair  from  under  the 
plaintiff, 

Tasicer  v.  Shepherd,  6  H.  &  N.  575  ; 
MelrUyre  v.  Beldur,  2  N.  R.  824 ;  32  L.  J.  C.  P 
254  ;  14  C.  B.  (n.  b.)  654. 
[Cbompton,  J.,  cited 

Chamley  y,  WinstanUy  et  uxor,  5  East,  266]. 

BomU,  Q.C.  (with  him,  Coleridge,  Q.C.,  and  iTora^M 
Llotfd).  This  is  not  a  displacement  within  the  mean- 
ing of  the  covenant  It  is  only  a  covenant  to  continue 
Seton  in  his  office  so  long  as  the  office  exists.  The 
plaintiff  knew  that,  by  their  deed  of  settlement,  the  # 
company  had  power  to  dissolve. 

[CooKBURK,  C.J. —There  is  nothing  to  import  the 
deed  of  settlement  into  the  covenant] 

If  it  had  been  intended  that  the  money  should  be 
repaid  on  the  dissolution,  it  would  have  been  so  ex- 


[CoGKBURK,  C.J. —The  transfer  does  displace  Seton, 
for  there  is  no  obligation  on  the  transferree  to  employ 
Seton]. 

[Crompton,  J. — In  fact  the  company  says,  "Secu- 
rity gone,  we'll  keep  your  money.**] 

At.  Smith,  Q.C.,  in  reply. 

The  defendants*  argument  comes  to  this  :  if  there  is 
a  voluntary  dissolution,  the  plaintiff  cannot  recover. 

[CocKBURK,  C.J. —-Mr.  Bovill*s  argument  comes  to 
this :  if  yon  contract  with  a  partnership,  you  must 
always  be  subject  to  lose  the  benefit  of  your  contract 
by  the  dissolution  of  the  partnership.] 

[Crompton,  J. — If  Seton  had  died,  or  retired,  the 
plaintiff  would  have  lost  his  money.] 

Yes ;  but  that  would  have  been  the  act  of  God,  or 
an  act  external  to  the  company. 

CooKBURK,  C.J. —I  think  the  plaintiff  is  entitled  to 
our  judgment.  Looking  at  the  terms  of  the  deed  of 
covenant,  at  the  recitals  therein,  and  at  the  engage- 
ment entered  into  between  the  parties  to  the  deed,  it 
appears  that  A.  B.  Seton,  being  the  agent  of  the 
United  Kingdom  Company,  owed  the  company 
1,449/.  10s.  9d, ;  that  the  company  having  pressed 
Seton  for  payment,  and  Seton  not  being  able  to  pay, 
the  plaintiff  is  minded  to  pay  off  the  debt  for  Seton. 
The  question  then  arises,  how  is  the  plaintiff  to  be 
secured  by  repayment  from  Seton  ?  A  deed  of  arrange- 
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ment  is  entered  into,  by  which,  in  consideration  of  the 
plaintiff's  dischaTging  Seton's  debt,  the  company 
engage  to  appoint  the  pLuntiff  as  their  co-agent  with 
Seton.  The  plaintiff's  object  in  this,  no  doubt,  was  to 
have  the  control  over  the  receipt  of  the  money  which 
came  into  Seton's  hands  as  the  company's  agent. 
Then,  inasmuch  as  the  whole  object  of  the  deed  would 
be  defeated  if  Seton  ceased  to  be  the  company's  agent, 
comes  the  covenant  in  question.  It  appears  that  this 
arrangement  continued  for  some  years;  and  after- 
wards, the  company  not  beiug  prosperous,  and  not 
making  those  profits  which  would  justify  the  continu. 
ance  of  the  business,  the  business  and  liabilities  are 
transferred  to  the  North  British  Company,  and  the 
United  Kingdom  Company  is  dissolved.  The  transfer 
having  been  effected,  there  is  an  end  to  the  business 
of  the  United  Kingdom  Company,  and  with  it  an  end 
to  the  agency  of  Seton.  The  question  is,  does  this 
termination  of  Seton*s  agency  come  within  the  terms 
of  the  covenant  ?  Practically,  I  think,  the  covenant 
is:  '*We  being  an  insurance  company,  and  Seton 
being  our  agent,  secure  to  you  the  plaintiff,  the  re- 
payment by  Seton  of  the  1,449/.  10«.  9d.  which  you 
have  paid  to  us  for  him,  by  engaging  that  we  will  con- 
tinue Seton  in  his  present  employment,*' — "so  long 
as  we  are  a  company,"  adds  Mr.  Bovill,  and  I  accept 
that  limitation.  But  then  there  is  an  implied  covenant 
in  that,  that  they  will  do  no  act  of  their  own  to  put 
an  end  to  their  condition  as  a  company.  If  a  man 
engage  to  do  a  certain  act,  which  engagement  can  only 
take  effect  under  an  existing  state  of  circumstances, 
there  is  an  implied  covenant  that  the  covenantor  shall 
do  nothing  of  his  own  free  will  to  put  an  end  to  that 
state  of  circumstances  by  the  continuance  of  which 
alone  he  can  do  the  act.  If  the  company  had  come  to 
an  end  by  the  force  of  external  circumstances,  and  not 
their  own  act,  then  it  might  well  be  that  the  covenant 
would  cease  to  operate.  But  if  the  company  was  put 
an  end  to  by  their  own  spontaneous  act,  then,  I  think, 
there  is  a  breach  of  the  covenant,  and  the  covenantee 
is  entitled  to  sue.  Now  the  dissolution  was  certainly 
the  spontaneous  act  of  the  company  itself.  They  have 
put  an  end  to  the  state  of  things  in  which  alone  the 
covenant  would  have  any  application. 

Possibly  the  effect  of  this  decision  may  be  to  do 
injustice  between  the  parties.  The  intention  of  the 
deed  appears  to  have  been  that  the  plaintiff  should 
recoup  himself  out  of  the  money  coming  into  the 
hands  of  Seton  and  himself  as  co-agents,  and  perhaps 
there  may  be  ground  in  Equity  to  relieve  the  defen- 
dants from  their  covenant,  but  that  consideration  is 
not  a  ground  on  which  we  can  found  our  decision. 

Ckomftok,  J. —  I  am  of  the  same  opinion.  The 
plaintiff  declares  on  the  covenant  that,  on  the  con-* 
tingency  of  the  company's  displacing  Seton,  the  com- 
pany will  repay  the  plaintiff  certain  money,  and 
alleges  a  breach.  The  defendants  plead  that  they  did 
not  displace,  within  the  meaning  of  the  deed.     Every 


question  is  withdrawn  from  us,  except  the  question, 
whether  <x  not  there  was  a  displacement  within  the 
meaning  of  the  covenant  The  covenant  is  not  that 
they  will  not  displace,  but  if  they  do  displace,  that 
they  will  repay.  Mr.  Bovill  says,  "The  dissolutioa 
of  the  company  was  a  natural  thing  to  contemplate, 
and  the  plaintiff  should  have  provided  for  it  expressly." 
In  Chamley  v.  WinstanUy  an  unmarried  womaii 
covenanted  to  refer  certain  matters  to  arbitration  and 
to  abide  the  award.  After  this  and  before  award 
made  she  married.  Now  her  marriage  was  a  very 
natural  thing  to  contemplate  at  the  time  of  making 
the  covenant,  yet  Lord  Ellenborough  held  that  by  her 
maniage  before  the  award  was  made,  the  woman 
"  incapacitated  the  arbitrator  from  making  any  award 
to  bind  her,  and  thereby  broke  her  covenant  to  abide 
the  award." 

Here  "displace  "  is  not  a  technical  word ;  it  is  no 
matter  whether  the  place  is  withdrawn  from  him,  or  he 
from  the  place.  The  plaintiff,  in  fact,  says,  ''  I  take 
the  chance  of  Seton's  dying  or  retiring ;  but  yon,  the 
company,  pledge  yourselves  not  to  determine  his  place 
voluntarily."  I  think  this  falls  within  the  role  that 
an  indirect  act — ^indeed,  I  don't  know  that  this  is  an 
indirect  act— is  the  same  as  a  direct  act  when  the  con- 
sequences are  identical 

It  may  be  said  that  this  is  a  hardship  on  the  defen- 
dants ;  but  if  they  had  any  real  defence,  no  doubt  it 
would  appear  here  or  in  another  Court 

Mellob,  J. — ^I  am  of  the  same  opinion. 

Sheb,  J. — By  an  agreement  in  the  deed,  in  the  event 
of  the  joint  agency  being  determined  by  the  displace- 
ment of  Seton,  the  company  reserved  the  right  of 
appointing  the  plaintiff  as  their  agent  or  discontinubg 
his  services ;  and  if  they  appoint  him  their  agent  they 
reserve  the  right  of  compensating  hia  services  as  they 
think  proper  ;  but  if  they  discontinue  him,  there  is  no 
provisionforcompensation.  I  think  that  a  consideration 
of  this  part  of  the  deed  helps  to  show  the  meaning  of 
the  word  "  displace.  **  If  they  did  displace  him,  at  all 
events  he  was  to  have  the  1,4492.  10».  9(1,  or  so  mnch 
as  had  not  been  previously  repaid.  I  concur  with  the 
rest  of  the  Court  in  their  judgment 

Judgment  for  the  plaintiff. 


^'  ^'  \    Rbad  v.   Edwards. 

18  Juke,  4  July,  1864.    ) 

Oame^  Dutruetion   of^  by  Dog  aoeuitamed  to 
poach — Negligent  keeping  of  Dog, 

Th$  plaintiff  in  hit  d^dartUi&n  aUegtd  that  the  de/en- 
danl  knew  that  hia  dog*"  wu  accustomed  to  hunt  /or 
and  purmu  game,"  and  that  the  plaintiff  kept  ga^M  t» 
a  certain  wood,  but  that  the  defendant  so  carelessly 
kept  his  dog  near  the  said  wood,  that  it  broke  and  * 
entered  it,  and  destroyed  the  plaintiff's  game  therein, 
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The  juryfntnd  that  the  dog  vhu  aeciistomed  to  hunt  on 
its  ouTA  account,  and  that  the  defendant  knew  thia^  and 
did  not  restrain  it: — 

Held,  that  the  action  was  maintainable  for  the 
damage  to  the  game  eo  done  hy  the  dog: 

Held  also,  thai  after  terdiei  for  the  plaintiff,  the 
averment  thai  the  defendant  knew  that  the  dog  vhu 
aeeuetomed  to  hunt  far  and  pursue  game  should  he 
taken  in  (he  sense  in  iohieh  the  action  was  maintainable. 

The  defendant  kept  dogs  at  his  honae,  which  was 
some  distance  from  Hockering  Wood,  in  which,  as  the 
defendant  knew,  the  plaintiff  presenred  game  and 
reared  pheasants  under  hens.  One  of  these  dogs  had 
been  more  than  once  seen  by  the  plaintiff's  keepers 
poaching  on  his  own  account  in  this  wood,  and  they 
cautioned  the  defendant  about  it,  and  told  him  he 
mnst  keep  it  at  home.  The  defendant,  howerer,  did 
not  fiuten  the  dog  up,  or  take  steps  to  keep  it  at  home  ; 
and  in  the  early  part  of  August  the  keepers  again 
found  it,  with  another  dog,  which  was  not  proved  to  be 
the  defendant's,  poaching  in  the  wood,  and  in  the  act 
of  destrojring  a  large  quantity  of  young  pheasants, 
immediately  round  the  coops  in  which  the  hens  were 
confined.  The  plaintiff  thereu^n  brought  the  pre- 
sent action. 

Declaration  [second  count],  for  that  on  divers  days 
and  times  the  defendant,  then  knowing  that  certain 
of  his  dogs  were  accustomed  to  hunt  for  and  pursue 
game,  and  also  then  knowing  that  the  plaintiff  pre- 
served and  had  game  in  the  wood  and  plantation  of 
the  plaintiff  hereinafter-mentioned,  so  negligently 
and  carelessly  controlled,  kept,  and  restrained  the 
said  dogs  near  to  the  said  wood  and  plantation,  that 
through  and  by  reason  thereof  the  defendant's  said 
dogs  broke  and  entered  the  said  wood  and  plantation 
of  the  plaintiff  called  '<  Hockering  Wood,"  situate  at, 
&c,  and  trod  down,  damaged,  and  destroyed  the 
herbage,  soO,  and  underwood  thereof,  and  ran  about, 
hunted,  chased,  pursued,  drove  about,  and  disturbed, 
and  killed,  and  destroyed  the  game,  pheasants,  hares, 
and  rabbits,  which  were  in  the  said  wood ;  by  roason 
wheroof  large  quantities  of  the  said  game,  &c.,  were 
greatly  terrified  and  affrighted,  and  caused  to  leave 
the  said  wood  and  plantation,  and  wero  injured ;  and 
by  reason  of  the  premises  the  plaintiff  hath  been  and 
is  seriously  damnified  and  injured,  and  the  plaintiff's 
ri^t  to  shoot  and  sport  in  the  said  wood  and  planta- 
tion hath  been  spoiled  and  damaged,  and  divers 
moneys  heretofore  expended  and  laid  out  in  and  about 
and  incident  to  the  raising,  rearing,  feeding,  taking 
caro  ofy  and  watching  the  said  game,  &c.,  became  and 
were  wholly  lost  to  the  plaintiff;  and  the  plaintiff  was 
tlteraby  oaosed  to  incur  greater  expense  than  he 
would  have  done  in  and  about  the  watching  and 
takiJig  «ue  of  the  said  wood,  game,  &c.  ;  and  the 
plaitttUf  hftth  also  thereby  been  deprived  of  the  said 
gsau^.  4l.»  md  of  the  enjoyment  thereof,  and  of 
hwiinwehplflaaiire  and  recreation  therein,  and  other- 


wise,  as  but  for  the  premises  he  would  have  had  ;  and 
also  thereby  the  plaintiff  hath  been  deprived  of  divers 
great  gains  and  profits  which  otherwise  and  but  for 
the  premises  he  would  have  derived,  and  which  might 
and  would  have  accrued  to  tlie  plaintiff  therefrom  and 
from  the  disposal  thereof. 

To  this  count  the  defendant  pleaded — 

1st.  Not  guilty. 

8rd.  Tliat  the  dogs  wero  not  defendant's. 

4th.  That  the  wood  was  not  phuntiff*& 

6th.  So  far  as  related  to  the  allegeil  right  to  shoot 
and  sport,  that  the  plamtiff  had  no  right  to  shoot 
or  have  sport  as  alleged. 

6tlL  That  defendant  did  not  know  that  the  said 
dogs  were  accustomed  to  hunt  for  and  pursue  game, 
nor  did  he  know  that  x>laiatiff  had  and  proserved 
game  in  the  said  wood. 

Issue  was  joined  on  these  pleas,  and  at  the  trial 
before  Cockbum,  C.J.,  at  the  last  Norfolk  Assizes,  a 
verdict  was  found  for  the  plaintiff  on  the  second  count, 
with  52/ damages. 

A  rule  was  subsequently  obtained  to  set  this  verdict 
aside,  and  enter  it  for  the  defendant,  pursuant  to 
leave  reserved,  on  the  grounds  that  there  was  no  evi- 
dence to  go  to  the  jury  in  support  of  the  declaration, 
and  that  the  second  count  was  framed  for  an  infringe- 
ment of  the  plaintiff's  right  of  shooting  and  sporting, 
and  there  was  no  evidence  of  any  infringement  of 
such  right ;  or  for  a  new  trial,  on  the  ground  of  mis- 
direction in  leaving  to  the  jary  the  question  of  the 
defendant's  negligence,  and  in  not  telling  them  that 
the  destruction  of  the  game  was  no  ground  of  action  ; 
or  to  stay  entry  of  final  judgment  on  the  ground  that 
the  second  count  disclosed  no  ground  of  action. 

ISJlTNB,  1864. 

Hayes,  ScTJL,  and  Metcalfe,  now  showed  cause. 
The  count  is  in  case  for  damage  done  by  a  mis- 
chievous animal  that  ou^t  to  have  been  restrained 
by  its  owner.  The  scienter  is  that  the  dog  was 
accustomed  to  hunt  for  and  pursue  game  ;  and  if  it  be 
objected  that  this  is  the  nature  of  a  dog,  so  is  it  his 
nature  to  worry  sheep,  but  an  action  would  clearly  lie 
for  negligent  keeping  in  that  case, 

Hartley  v.  Harriman^  1  B.  &  Aid.  620  ; 
Cox  V.  Burhedge,  13  C.  B.  (n.  s.)  430. 
If  a  man  fire  a  gan  on  his  own  land  near  another's 
decoy,  with  intent  to  damnify,  he  is  responsible, 
Keeble  v.  HickenngUl,  11  East,  574  n.  ; 
CarringUm  v.  Taylor,  11  East,  571. 
[Keating,  J. —Though  there  is  no  property  in 
game,  is  there  not  a  right  to  have    it   kept    un- 
disturbed ?] 

Yes ;  for  it  is  lawful  and  profitable  to  keep  game  ; 
which  is  the  foimdution  of  Lord  Holt's  judgment  in 
the  decoy  cose.     So  in 

Hannam  v.  MockeU,  2  B.  &  C.  934, 
no  action  lay  for  disturbing  a  rookery,  because  the 
birds  wero  destructivo  in  their  nature,  not  good  for 
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f(X)d,  and  unprotected  by  common  or  statute  law,  and 
the  plaintiff  was  at  no  expense  about  them  ;  but  here 
all  those  conditions  are  reversed,  and  game  is  pro- 
tected by  statute, 

1  &  2  Will.  4,  c.  32. 
Then  it  will  be  said  there  is  no  legal  injury,  be- 
cause these  were  KDimah  ferancUuroB.     But  there  is  a 
qualified  property  in  game  while  on  land  ratione  soli 
and  propter  impotentiam,  and  if  it  be  started  and 
killed  on  that  land  the  property  becomes  absolute, 
Bigg  v.  The  Earl  of  L(msdale,  1  H.  &  N.  923  ; 
Blades  v.  Higgs,  1  N.  B.  403 ;  12  C.  B.  (n.  a.) 

501;  13  C.  B.  (n.  8.)844; 
The  Case  ofSioans,  4  Co.  82. 
Toung  pheasants  may  be  the  subject  of  larceny, 
but  that  question  only  arises  in  arrest  of  judgment, 
Beg.  V.  Head,  1  F.  &  F.  350 ; 
Beg.  V,  Gamham,  2  F.  &  F.  347 ; 
Beg.  V.  Cheafor,  Den.  C.  C.  861 ;  21  L.  J.  M.  C. 
43. 
[Btles,  J.— May  you  not   treat  the  oase  as  in 
trespass  ?] 

In  Beg.  v.  PraU,  4  El.  &  Bl.  860,  864,  Loid  Camp- 
bell intimated  that  if  the  words  of  the  Act,  1  &  2 
Will.  4,  c.  32,  had  not  been  "commit  any  trespass 
hy  vrUering  or  being  upon  any  land,"  the  sending  in  a 
dog  to  hunt  game  would  have  been  a  trespass. 

[Williams,  J.— There  the  act  was  encouraged  by 
the  master.] 
Consent  on  the  master's  part  is  sufficient, 
JHmmocky.  AUonhy,  cited  in  Dean  y.  Olayton, 
2  Marsh.  582. 

O'MaOeyt  Q.(7.,  and  Keane^  Q.0,,  in  support  of  the 
rule. 

The  scienter,  and  not  the  negligence,  is  the  gist  of 
the  action.     Here  the  scienter  alleges  that  the  dog 
was  accustomed  not  to   kill,  but   merely  to   hunt 
and  pursue,   which  is  the  business  of  a   retriever; 
and  it  has  never  been  held  that  a  dog  most  not  be 
kept  because  it  is  its  nature  to  hunt. 
Mason  v.  Keeling,  1  Ld.  Raym.  606 ; 
May  V.  BurdeU,  9  Q.  B.  101. 
Trespass  will  not  lie  for  what  a  dog  does  without 
the  will  of  his  master, 

Brown  v.  Giles,  1  C.  &  P.  118 ; 
Millen  v.  Faudry,  Poph.  161 ; 
Bex  V.  Huggins,  2  Ld.  Raym.  1574—1588. 
Whether  the  defendant's  conduct  amounted  to  an 
incitement  of  the  dog  never  went  to  the  jury. 

To  prove  the  declaration,  the  game  must  have  been 
in  such  a  state  that  the  plaintiff  had  a  complete  pro- 
perty in  it ;  but  here  it  was  living  game,  and  besides 
there  was  no  asportavit. 

Cur,  adv,  vuU, 
4  July,  1864. 

WiLLES,  J.,  now  delivered  the  judgment  of  the 
Court.     (Williams,  Willes,  Byles,  and  Keating,  J  J.) 
In  this  case  the  declaration  stated  that  the  plaintiff 


was  possessed  of  land  on  which  he  had  pheasants  and 
other  game,  and  the  defendant  was  the  owner  of  a  dog 
which  was  accustomed  to  hunt  for  and  pursue  game, 
and  that  that  mischievous  disposition  of  the  dog  was 
known  to  the  defendant,  its  owner,  who  nevertheless 
was  negligent  in  keeping  it,  and  let  it  loose  ;  and  that 
[  the  dog  entered  the  plaintiff's  land,  and  injured  and 
!  destroyed  the  game  thereon.  That  was  the  averment^ 
in  the  declaration,  and  at  the  trial  before  the  Lord 
Chief  Justice  of  England  it  was  proved  that  the  dog 
had  a  habit,  not  merely  of  chasing  and  pursuing  in 
the  sense  in  which  all  or  most  dogs  have  that  pro- 
pensity, but  that  this  dog  had  the  habit  of  going  out 
and  of  hunting  game  on  his  own  acoount ;  and  in  that 
sense  the  jury  found  the  declaration  as  to  the  alleged 
mischievous  disposition  of  the  dog  proved ;  and  it  was 
also  found  that  the  defendant,  the  owner,  notwith* 
standing,  let  the  dog  loose,  and  consequently  that  he 
did  get  into  the  plaintiff's  land,  and  injured  a  con- 
siderable quantity  of  game,  induding  some  young 
pheasants  that  were  under  hens.  The  Lord  Chief 
Justice  directed  the  jury  to  find  for  the  plaintiff  if  tiiat 
was  their  view  of  the  facts,  and  they  did  so  find ;  but 
leave  was  reserved  to  move  this  Court  to  enter  a 
verdict  for  the  defendant.  Mr.  O'Malley  obtained  a 
rule  to  that  effect,  or  in  the  alternative  to  arrest  the 
judgment,  upon  the  ground  that  no  snoh  action  was 
maintainable.  The  case  was  argued  before  my 
Brothers  Williams,  Byles,  Keating,  and  myself.  We 
took  time  to  consider,  because  of  the  novelty  of  the 
case,  and  I  now  proceed  to  deliver  the  jadgment  of 
the  Court. 

We  discharge  the  rule  to  enter  a  nonsuit  or  a 
verdict  for  the  defendant,  because  the  declaration  was 
proved,  and  proved  in  a  sense  in  whioh,  aooording  to 
our  judgment,  there  was  a  cause  of  action.  Had  the 
case  turned  upon  the  question,  whether  the  owner  of  a 
dog  is  answerable  in  trespass  for  every  unauthorised 
entry  of  the  animal  into  the  land  of  another,  which 
was  the  case  of  the  owner  of  an  ox,  we  should  have 
been  slow  to  answer  in  the  affirmative  ;  but  with  tiie 
exception  of  that  case,  in  the  year-book  of  Henry  YIII., 
we  are  aware  of  no  authority  for  the  existence  of  this 
more  extended  liability ;  and  there  are  reasons,  upon 
which  we  need  not  now  enter,  for  a  distinction  in  this 
respect  between  oxen  and  dogs  or  cats,  on  account 
of  the  difficulty  and  impossibility  of  keeping  the  latter 
under  absolute  restraint,  and  the  slightness  of  the 
damage  they  ordinarily  do  in  their  wanderings ;  and 
the  latter  class  of  animals,  by  the  common  usage  of 
mankind,  are  allowed  a  greater  degree  of  liberty.  In 
the  present  case,  however,  we  must  remember  that 
it  was  proved  at  the  trial  that  the  dog  which  did  the 
damage  was  of  a  peculiarly  mischievous  disposition, 
being  accustomed  to  chase  and  destroy  game  on  its 
own  aoooimt,  and  that  this  vice  was  known  to  its 
owner,  the  defendant,  and  that  he,  notwithstanding, 
allowed  it  to  be  at  large  in  the  neighbourhood  of  the 
plaintiff's  wood,  in  which  ho  knew  game  was  kept ; 
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ao  that  the  ^ntry  of  the  dog  into  the  wood,  and  the 
destmction  of  the  game,  were  the  natural  and  im- 
mediate results  of  the  peculiar  disposition  of  the 
dog;  which  the  owner  knew  of  and  did  not  restrain 
or  prevent  We  think  there  is  no  answer  to  the 
action.  The  law,  as  at  present  established  by  Lord 
£xeter*s  case  {i,€.  Blades  ▼.  ffiggs),  in  this  Court,  and 
in  the  Exchequer  Chamber,  recognises  in  the  pro- 
prietor of  land  a  right  of  qualified  property  in  game 
whilst  it  is  upon  the  land. 

With  lespect  to  the  rule  to  arrest  the  judgment,  we 
are  of  opinion  that  that  part  of  the  rule  ought  to  be 
discharged,  because  after  yerdict  we  think  the  aver- 
ment in  the  declaration,  that  the  dog  was  accustomed 
to  pursue  and  ii^ure  game,  ought  to  be  taken  to  have 
been  proved  in  the  sense  in  which  the  action  would  be 
maintainable.  It  is  a  satisfaction  to  know  that  there 
was  good  proof,  in  our  judgment,  of  a  cause  of  action 
in  the  present  case.  Applying  the  ordinary  rule  to 
this  portion  of  the  rule  to  arrest  the  judgment,  and 
reading  the  declaration  in  the  sense  in  which  I  am 
inclined  to  think  it  ought  to  be  read,  the  rule  to 
arrest  the  judgment  ought  to  be  discharged,  for  the 
reasons  I  have  mentioned. 

Rule  discharged. 


C.  P. 

3  KoY.  186i 


.1 


LiKDLET  V.  LaCET. 


WritUn  Agreement — Prior  Collateral  Parol 
Agreement — Admissibility  in  Evidence, 

Tht  defendant,  heing  lessee  of  a  house,  sublet  it  to  the 
plaintiff,  and  sold  him  the  goodvoill  and  fixtures ;  and 
afterwards  drew  a  bill  on  him  for  arrears  of  rent  and 
unpaid  purchase  movuy.  This  hill  was  dishonoured, 
and  C,  the  holder,  sued  the  plaintiff  on  it.  The  plaintiff 
thereupon  told  the  defendant  he  could  not  pay  the  hill, 
and  must  call  his  creditors  together,  and  the  defendant 
0un  said  thai,  rather  than  have  the  business  so  injured, 
he  would  buy  it  hack  and  take  up  the  hill,  if  the  plaintiff 
vould  obtain  tijne  from  tlve  superior  landlord :  and 
(his  the  plaintiff  did.  Subsequently  the  plaintiff  entered 
into  a  written  ctgreement  for  the  resale  of  the  business  to 
the  defendant,  and  Oierehy  authorised  him  to  settle  C*s 
aelion.  The  defendant  did  not  take  up  the  bill,  and 
the  sheriff  sold  the  goods.  The  plaintiff  then  sued  him 
for  not  settling  C*s  action : — 

Held,  that  as  the  written  agreement  did  not  contain 
all  the  terms  of  the  contract  betioeen  the  parties,  and  as 
th^  parol  agreement  was  distinct  and  collateral,  evidence 
of  the  latter  was  admissible. 

This  was  an  action  tried  before  Erie,  C.J.,  at  the 
aittlngi  for  Middlesex  after  Easter  term,  in  which  a 
vvrdiet  wm  returned  for  the  plaintiff  for  145/. 

The  defendant  being  lessee,  under  a  Mr.  Phy  thian, 
of  anftMbment  house  in  Agar  Street,  Strand,  sold  to 
te  f/UUM  tiw  goodwill  and  fixtures,  and  sublet  the 
I  ftt  a  weekly  rent.    The  plaintifi',  being 


pressed  for  money,  accepted  a  bill  for  29^.  in  favour  of 
the  defendant  for  arrears  of  rent,  and  151.  unpaid  pur- 
chase money.  This  bill,  which  was  at  two  months, 
fell  due  on  the  16th  of  June,  while  in  the  hands  of 
Chase  and  others,  trustees  of  a  company  with  whom 
the  defendant  had  discounted  it,  and  was  dishonoured. 
Chase  sued  on  this  bill,  and  about  the  25th  of  June 
the  plaintiff  was  served  with  a  writ  in  the  action  of 
Chase  V.  Lindley.  On  the  occasion  of  the  writ  being 
served  the  defendant  was  present,  and  (according  to 
the  plaintiff's  evidence)  he  said  to  him,  "  My  only 
straightforward  course  will  be  to  call  my  creditors 
together,  and  leave  them  to  deal  with  the  case,  for  I 
shall  not  allow  one  man  to  take  all.'*  To  which  the 
defendant  answered,  ''Don't  do  that,  you  will  damage 
the  whole  affair.  1  would  rather  buy  it  back  of  you, 
and  I  will  see  things  made  right."  The  plaintiff: 
"  Are  you  prepared  to  take  up  this  bill  ? "  Defendant : 
"Yes ;  I  will  manage  that,  on  condition  that  you  will 
arrange  with  Mr.  Phythian  that  he  will  not  press  for 
his  rent  up  to  a  certain  date." 

They  could  not  then  agree  on  the  amount  of  pur- 
chase-money, and  had  several  subsequent  meetings  on 
the  subject,  at  one  of  which  the  plaintiff  told  the 
defendant  that  Phythian  had  agreed  to  give  him  time. 
At  last,  on  the  4th  of  July,  they  came  to  terms,  at 
the  house  of  one  Taylor,  upon  which  occasion  the 
defendant  said,  ''Chase's  bill  shall  be  settled."  On 
the  7th  of  July  the  following  agreement  was  signed 
by  both  of  them  : — 

Lindley  to  sell  to  Lacey  the  furniture,  kc,  for  1452., 
"to  be  paid  for  on  Lacey  finding  a  customer,  &c.  .  .  . 
in  the  meantime,  Lindley  authorises  Lacey  to  settle 
the  action  Chase  v.  Lindley,  and  also  to  x>ay  the  rent 
now  due  to  Mr.  Phythian ;  such  payment  to  be  on 
account  of  the  1452.,  and  form  part  of  the  same ;  but 
the  whole  of  the  goods  to  continue  absolutely  the  pro- 
perty of  Lindley  until  the  entire  sum  of  1452.  be 
satisfied.  Lacey  hereby  releases  Lindley  from  the 
tenancy  of  the  premises  from  this  day,  and  Lindley 
gives  up  to  Lacey  the  possession  thereof:  and  it  is 
declared  that  Lindley  has  full  power  and  right  to  dis- 
pose of  the  goods  to  Lacey  as  aforesaid,  and  has  no 
judgment  or  incumbrance  thereon,  which  may  vitiate 
the  sale  to  Lacey,  so  that  on  the  amount  of  1452.  being 
satisfied,  the  goods  shall  then  be  the  property  of  Lacey 
absolutely." 

As  soon  as  the  agreement  was  signed,  Lacey  de- 
clared that  he  would  not  take  up  Chase's  bill,  though 
Lindloy  had  given  up  to  him  the  possession  of  the 
goods  and  premises.  The  sheriff  then  put  in  an  exe- 
cution on  the  goods  in  the  action  of  Chase  v.  Lindley, 
and  sold  them,  and  with  the  proceeds  paid  Phythian 
his  rent,  and  Chase  part  of  his  judgment  and  costs. 
Thereupon  the  plaintiff  brought  the  present  action, 
averring  in  his  4th  count,  that  in  consideration  that 
the  plaintiff  would  enter  into  the  agreement  set  out 
above,  the  defendant  promised  that  he  would  settle 
the  action  of  Chase  v.  Lindley,  and  pay  the  rent  due 
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to  Phythian— laying  a  breach  of  this  agreement ;  and 
that  in  consequence  thereof,  the  plaintiff's  goods  had 
been  sold  at  a  loss. 

At  tlie  trial  Eric,  C.J.,  admitted  evidence  of  the 
parol  agreement  of  the  16th  of  June,  and  left  it  to  the 
jury  whether  the  agreement  between  the  plaintiff  and 
the  defendant  was  entirely  reduced  into  writing,  or 
whether  there  was  a  parol  agreement  besides  the 
written  one  ;  and  the  jury  found  that  there  was,  and 
gave  a  verdict  for  the  plaintiff  for  145^. 

A  rule  was  subsequently  obtained,  pursuant  to  leave 
reserved,  to  enter  the  verdict  for  the  defendant,  on  the 
grounds  (inter  alia)  that  there  was  no  evidence  to 
support  any  part  of  the  plaintiff's  claim  on  any  count : 
that  evidence  of  any  oral  bargain  was  not  admissible, 
as  the  contract  was  subsequently  reduced  into  writing : 
that  if  there  was  any  agreement,  other  than  that  re- 
duced into  writing,  it  was  required  by  law  to  be  in 
writing ;  and  that  there  was  no  sale  other  than  that 
under  the  written  contract. 

HayeSj  Serjt.,  and  GraniJiam,  now  showed  cause. 
A  written  agreement  excludes  the  parol  terms  which 
are  at  variance  with  it ;  but  that  is  not  so  where  the 
parol  terms  are  collateral  to  the  written  agreement, 
and  where  the  writing  is  not  intended  to  contain  the 
whole  of  the  contract  between  the  parties.  Besides, 
there  was  another  consideration  for  the  bill  which  was 
clearly  good,  viz.,  getting  time  from  Phythian. 

Taking  up  the  bill  was  the  foundation  of  the  con- 
tract.    They  cited, 

Roscoc's  Law  of  Evidence,  16  (10th  ed.)  ; 

}Vhite  V.  Parkins,  12  East,  678  ; 

Harris  v.  RickeU,  4  H.  &  N.  1 ; 

Davis  V.  Janes,  17  C.  B.  625  ; 

Pijm  V.  Campbell,  6  El.  &  Bl.  370 ; 

Green  v.  Saddington,  7  El.  &  Bl.  503. 

Joyce,  in  support  of  the  rule. 

The  parol  agreement  is,  on  the  face  of  it,  one  term 
of  an  entire  contract,  which  is  by  law  required  to  bo 
in  writing,  as  a  sale  of  goods,  and  of  an  interest  in 
land,  and  a  promise  to  answer  for  the  debt  or  default 
of  another. 

[Keating,  J.,  referred  to 

Wallis  V.  UlUU,  11  C.  B.  (N.  8.)  869]. 

Erlb,  C.J. —I  am  of  opinion  that  this  rule  should 
bo  discharged.  The  plaintiff  and  defendant  were  in 
treaty  respecting  the  sale  of  certain  goods  from  the 
former  to  the  latter :  that  treaty  originated  in  an 
action  by  Chase,  in  which  these  goods  were  about  to 
be  taken  in  execution  by  the  sheriff.  In  that  event, 
the  goodwill  of  the  business  would  have  been  greatly 
injured,  and  it  was  much  for  the  defendant's  interest 
that  the  goods  should  not  bo  taken.  Ultimately, 
Liuilley,  at  Lacey's  request,  entered  into  a  written 
a^rccinent  that  Lacey  should  have  these  goods.  But 
there  was  also  a  distinct  collateral  agreement  that 
Lacoy  should  stay  Chase's  action  :  it  was  a  collateral 


thing  to  be  done  quumprimum,  and  distinct  from  the 
main  agreement.  This  is  the  plaintiff's  account,  and 
the  jury  find  it  is  a  true  one  (his  Lordship  here  went 
through  the  plaintiff's  evidence  on  this  point).  In 
effect  the  case  is  almost  this ;  Lacey  says,  in  consider- 
ation that  you  will  put  your  hand  to  that  agreement, 
I  will  stop  Chase's  action.  The  cases  cited  by  my 
Brother  Hayes  all  come  to  questions  of  fact,  what  was 
the  intent  of  the  parties  to  be  gathered  from  the 
instrument?  If  the  jury  find  a  distinct  collateral 
agreement  not  in  writing,  the  law  does  not  prevent 
that  from  taking  effect,  and  being  given  in  evidence. 

Btles,  J.— I  am  of  the  same  opinion.  There  is 
here  a  prior  collateral  agreement  relating  to  this  bill, 
which  the  subsequent  written  agreement  does  not 
interfere  with  at  all.  Harris  v.  Riekett  is  precisely  in 
point ;  and  Pym  v.  Campbell,  Davis  v.  Joms,  and 
other  recent  cases,  show  that  parol  evidence  is  admis* 
sible  of  a  condition  on  which  the  written  agreement 
depends. 

Eeatino,  J. — I  am  of  the  same  opinion.  It  was 
the  interest  of  the  parties  to  make  a  distinct  pre- 
liminary agreement,  such  as  the  jury  have  found. 

Rule  discharged. 


O.  P 

10  Not.  1864. 
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Inchbald  v.  The  Wbstebit 
Keilqherrt  Coffee,  &c, 
Compact  (Limited). 

Party  to  Contract  rendering  himadf  inoapahk 
of  Petfarmance — JRescission  —  Measure  of 
Damages. 

The  directors  of  a  cotnpany  which  was  in  the  course  of 
formation  for  the  purchase  of  an  estate  in  India,  and 
the  growth  of  coffee  thereon,  appointed  a  broker  to  tke 
company,  on  the  terms  that  he  should  have  100/.  dowfi, 
and  400Z.  more  on,  the  dllotmeni  of  the  whoU  of  the 
shares.  On  the  25th  of  February  the  directors  learnt 
that  the  vendor  of  the  estate  refused  to  carry  out  hd 
agreement  with  them,  and  they  consequently  determine 
to  wind  up  the  company  without  attempting  to  enfo/m 
the  agreement ;  but  did  not  inform  the  broker  either  of 
the  repudiation,  or  of  their  intention  to  wind  up.  ThA 
broker  first  learnt  these  fads  in  May,  and  applied  to 
the  company  for  the  additional  400/.,  and  on  their 
refusal  to  pay  him  swd  them: — 

Held,  that  as  the  directors,  by  their  own  act  in  wind- 
ing  up  the  company,  had  made  it  impossible  thai  ih^ 
rest  of  the  shares  should  be  allotted,  the  plaintiff  ww 
entitled  to  recover  either  as  damages,  or  for  work  done: 

Held  also,  that  the  sum  to  which  he  was  entitled  was 
the  400/.,  less  an  allowance  for  the  chance  of  the  plain- 
tiff not  being  able  to  dispose  of  dU  the  shares  if  the  com- 
pany had  gone  on. 

Declaration  for  work  and  labour  as  a  commission 
agent  and  broker.   2nd  Count,  **for  that  it  was  agreed 
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hy  and  between  the  plaintiff  and  tbe  defendants,  that 
the  plaintiff  should  become  and  be  and  act  as  stock- 
broker to  the  defendants,  in  and  about  the  selling  and 
disposing  of  shares  in  the  said  company,  for  reward  to 
the  plaintiff  in  that  behalf,  to  be  paid  by  the  de- 
fendants, that  is  to  say,  100/.  to  be  paid  down,  and 
400/.  in  addition  on  the  allotment  of  the  whole  of  the 
shares  of  the  said  company ;  and  thereupon,  in  con- 
sideration of  the  premises,  and  that  the  plaintiff  then 
promised  the  defendants  to  fulfil  the  said  agreement 
on  his  part,  the  defendants  then  promised  the  plaintiff 
to  permit  and  suffer  him  to  act  as  such  broker,  and  to 
sell  and  dispose  of  the  said  shares  for  the  defendants 
93  aforesaid  (performance  by  plaintiff  of  conditions 
precedent);  yet  the  defendants,  without  any  reasonable 
cause  or  reason,  wrongfully  refused  to  permit  the 
plaintiff  to  act  as  such  broker,  or  to  sell  and  dispose 
of  the  said  shares  for  the  defendants  as  aforesaid ; 
whereby  the  plaintiff  was  prevented  from  earning  the 
said  400?.,  to  be  paid  to  him  in  addition,"  &c. 

The  defendants  pleaded,  except  as  to  the  last  count, 
never  indebted  and  payment;  and  to  the  last  count 
non  assumpsit,  and  traverse  of  the  breach. 

The  directors  of  the  defendants*  company  issued  a 
prospectus  stating  their  capital  was  to  be  60,000/.,  in 
5L  shares ;  that  their  object  was  to  purchase  certain 
estates  in  India  for  the  growth  of  coffee,  &c. ;  and 
that  "the  purchase-money  for  these  estates  was 
30,000/.,  one- third  part  of  which  was  to  be  taken  in 
shares  by  the  vendor."  The  plaintiff,  who  was  a  stock 
and  share-broker,  seeing  this  prospectus,  attended  a 
meeting  of  the  directors  in  October,  1862,  and  on  the 
8th  of  December  following  the  board  passed  this 
•resolution : — 

"  Resolved  by  the  Board  that  Mr.  John  Inchbald, 
of  Xo.  2,  Copthall  Court,  be  appointed  stock-broker 
to  the  company,  on  the  following  tenns,  viz.,  100/. 
paid  down,  and  400/.  in  addition  on  the  allotment  of 
the  whole  of  the  shares  of  the  company." 

The  plaintiff^  who  was  not  a  shareholder  himself, 
sacceeded  in  placing  a  considerable  number  of  shares. 
On  the  20th  of  January,  1868,  the  directors,  finding 
that  all  the  shares  were  not  allotted,  resolved  .that 
they  ahonld  be  allotted  on  the  24th  of  February,  and 
proposed  that  the  few  hundred  shares  remaining,  or 
the  greater  part  of  them,  should  be  taken  up  by 
themjselves. 

The  company  was  got  up  by  a  Mr.  Lascelles,  who, 
as  agent  for  his  son,  then  in  India,  contracted  for  the 
sale  of  the  property  to  the  company.  By  resolution 
of  the  25th  of  February,  1863,  the  Board  admitted 
that  Mr.  Lascelles  had  authority  to  act  as  he  had 
donap  and  had  not  exceeded  that  authority.  When 
hove^tr  LasceUes  the  son  came  to  England,  he 
refused  to  ratify  the  agreement.  On  the  19th  of 
Ttbnarfg  1863,  he  wrote  to  his  father  to  this  effect, 
and  «ii  tba  26th  of  February  the  letter  was  laid  before 
tiM  BmI  Hie  plaintiff  knew  nothing  of  this  repu- 
Mi  of  May,  when  his  brother,  who 


was  a  shareholder,  showed  him  a  circular  of  the  direc- 
tors, stating  that  the  vendor  repudiated  the  contract, 
and  would  only  sell  on  terms  to  which  the  directors 
could  not  consent,  and  that  in  consequence  the  com- 
pany would  be  wound  up,  and  the  deposits  returned. 
On  the  13  th  of  May  the  plaintiff  wrote  to  the  defen- 
dants' secretary,  demanding  the  additional  400/.,  and 
tins  they  refused  to  give  him.  !(Jhe  plaintiff  now 
sued  for  the  400/. 

At  the  trial  before  Williams,  J.,  the  verdict  passed 
for  the  plaintiff. 

Edward  James,  Q,C.,  subsequently  obtained  a 
rule,  pursuant  to  leave  reserved,  to  sot  this  verdict 
aside  and  enter  it  for  the  defendants,  or  for  a  nonsuit, 
on  the  ground  that  on  the  evidence  the  plaintiff  was 
not  entitled  to  recover  anything  against  the  defen? 
dants,  the  Court  to  draw  inferences  of  fact,  and 
assess  the  amount  to  be  recovered,  if  any. 

Kanlake,  Q,C.,  and  Henry  James,  now  showed 
cause. 

The  pUintiff  acted  on  the  faith  of  the  representa- 
tions in  the  prospectus,  and  was  never  informed  that 
the  vendor  repudiated  the  agreement.  He  is  entitled 
either  on  a  qtuifUum  merwU,  the  defendants  having 
incapacitated  themselves  from  carrying  out  their  con- 
tract with  him,  or  on  the  special  count  But  for  the 
winding  up,  all  the  shares  would  have  been  allotted ; 
but  the  Board  took  it  out  of  the  power  of  the  plaintiff 
to  earn  the  rest  of  his  commission  before  a  reasonable 
time  had  elapsed  for  placing  all  the  shares.  If  the 
agreement  for  the  purchase  was  a  good  one,  the  direc- 
tors should  have  enforced  it :  if  it  was  not,  it  acts 
as  a  quasi  estoppel  on  them, 

CutUr  V.  Pomll,  2  Sm.  L.  C.  1 ; 

Planch/ y.  Colburn,  8  Bing.  14  ; 

PriekeU  v.  Badger,  1 C.  B.  (n.  s.)  296  ; 

MoffaU  V.  Laurie,  15  C.  B.  583 ;  24  L.  J.  C.  P.  56 ; 

Ghreen  v.  BarCletl,  2  N.  R.  279 ;  14  C.  B.  (n.  s.) 
681. 

PrenHce,  in  support  of  the  rule. 
The  company  were  guilty  of  no  default,  and  the 
allotment  was  prevented  by  the  wrongful  act  of 
another.  They  only  contracted  that  they  would  not 
prevent  the  allotment  by  any  wrongful  act  or  default 
of  their  own.  If  the  directors  had  enforced  the  agree- 
ment for  the  purchase,  the  public  would  have  known 
of  the  litigation,  and  it  would  have  been  impossible 
to  allot  the  shares.  The  phuutiff  cannot  rescind  his 
contract, 

Story's  Law  of  Agency,  §  324 ; 
Simpson  v.  Larrib,  17  C.  B.  603 ;  25  L.  J.  C.  5. 
113. 

Erle,  C.J.— This  is  an  action  by  the  plaintiff  to 
recover  400/.  on  a  contract  with  the  defendants,  under 
which  he  was  to  be  paid  100/.  down,  and  400/.  more 
if  all  the  shares  were  allotted.  As  all  the  shares  were 
not  allotted,  ho  would  not  be  entitled  to  the  400/. 
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But  according  to  the  cases  from  PUmM  v.  Colbum 
downwards  if  a  party  to  a  contract  has  by  his  own 
act  rendered  himself  incapable  of  performing  his  part 
of  it,  the  other  party  may  recover  for  what  he  has 
done  under  it.  Here,  I  am  of  opinion  that  the  defen- 
dants by  their  own  act  in  winding  up  the  company 
made  it  impossible  that  the  rest  of  the  shares  should 
be  allotted,  though  less  than  1,000  remained  to  be 
allotted  at  that  time.  By  their  own  act  they  pre- 
vented the  plaintiff  from  becoming  entitled  to  the 
400/.  under  the  contract. 

The  question  remains,  to  what  amount  of  damages 
the  plaintiff  is  entitled  ?  and  the  answer  is,  to  what 
he  has  lost  by  the  wrongful  act  of  the  defendants. 
If  the  defendants  had  entered  into  litigation  to  enforce 
the  agreement  with  Lascelles,  it  might  have  been  that 
no  one  would  have  taken  another  share.  Therefore 
what  the  plaintiff  lost  was,  if  I  may  say  so,  a  risk, 
under  which  he  might  in  one  event  be  entitled  to 
nothing ;  while,  on  the  other  hand,  if  Lascelles  had 
been  sued,  he  might  have  given  in  at  once,  and  the 
plaintiff  might  then  have  got  off  the  rest  of  the  shares. 
I  hold  the  defendants  responsible  with  tiie  less  scruple, 
because  the  plaintiff  acted  with  perfect  good  faith, 
while  the  defendants,  though  persons  of  the  highest 
respectability,  and  though  they  knew  of  the  repudia- 
tion in  the  early  part  of  1863,  still  went  on  and  never 
communicated  the  situation  of  affairs  to  the  plaintiff, 
who  at  last  learnt  it  by  an  accident.  Making  the 
best  estimate  we  can,  we  think  the  plaintiff  entitled 
to  2501. 

WiLLEs,  J. — I  am  of  the  same  opinion*  The  case 
is  illustrated  by  one  in  Bulsirode*  where  a  man  agreed 
to  sell  another  a  horse,  but  there  was  not  a  real  and 
substantial  performance  of  the  agreement  on  the  part 
of  the  latter,  so  that  one  contracting  party  hod  done 
an  act  which  prevented  the  other  from  having  the 
benefit  of  the  contract.  It  is  a  pity  that  the  defen- 
dants, who  clearly  meant  to  act  with  good  faith 
towards  all  parties,  did  not,  when  they  heard  of  the 
repudiation,  call  in  the  plaintiff  and  inform  him  of  it. 
Either  as  damages,  or  as  payment  for  work  done,  the 
plaintiff  ought  to  receive  the  400/.,  less  an  allowance 
for  the  risk  which  there  certainly  was,  and  which  the 
defendants  by  their  acts  turned  into  a  certainty  against 
the  plaintiff. 

Btles,  J.— The  defendants  admit  a  contraet  not  to 
prevent  the  shares  being  allotted ;  but  the  prozsmate 
and  immediate  cause  of  the  non-allotment  was,  that 
they  wound  the  company  up*  X  by  no  means  say  that 
the  defendants  may  not  have  a  right  to  go  behind 
that  cause,  but  that  cause  is  certain,  and  all  behind 
it  is  mere  conjecture. 


KsATiKo,  J.,  concurred. 


Mule  discharged. 


*  Apparently  the  loamod  Judge  was  refening  to  U^  ▼. 


O.  P, 

10,  11  Nov.  1864, 


.i 


Mallak  v.  Radloff. 


Warranty — Fitness  for  a  Particular  PurpoK. 

The  plaintiff  came  to  (he  defendfints  toarehoute  and 
inspected  some  soap-frames  which  loere  lying  in  piecet 
therCf  and  aftcrtoards  ordered  and  paid  for  th^m  as 
**  new  iron  soap-frames  ^loarranted  new  frames,  with 
all  nuts  and  bolts  complete  and  perfect, "  The  order  and 
invoice,  which  contained  the  aiH>ve  words,  consUtuUd 
the  contract.  When  put  together  the  plaintiff  found 
that  the  frames  leaked,  and  were  useless  for  making 
soap,  and  sued  the  defendant  on  an  alleged  warratUy, 
*  *  that  they  were  fit  and  proper  to  be  used  for  the  purpose 
of  making  or  manufacturing  soap*^ : — 

Held,  thai  the  warranty  proved  supported  thai  dt' 
clared  on. 

Declaration.— "For  that  the  defendant,  by  warrant- 
ing that  certain  soap-frames  were  then  fit  and  proper 
to  be  used  for  the  purpose  of  making  or  manufacturiiig 
soap,  sold  the  same  to  the  plaintiff,  to  be  used  for  the 
purpose  aforesaid  ;  yet  the  said  frames  were  not  then 
fit  and  proper  to  be  used  for  the  making  or  manu- 
facturing of  soap,  whereby,"  &c. 

The  defendant  pleaded  a  denial  of  the  sale  and 
warranty,  and  that  the  frames  were  fit  and  proper  to 
be  used  for  the  making  of  soap. 

The  defendant,  having  originally  intended  to  go  into 
the  soap  trade,  bought  nine  soap-frames  without  a 
warranty.  The  foreman  of  the  plaintiff,  a  soap  mann- 
facturer,  hearing  that  these  frames  were  to  be  disposed 
of,  came  to  the  defendant's  premises  and  inspected 
them.  They  were  then  lying  about  in  the  warehouses 
in  pieces,  and  were  not  put  together  so  as  to  constitute 
a  machine.  The  defendant  next  day  sold  six  of  these 
frames  to  the  plaintiff,  who  thereupon  wrote  to  the 
defendant  a  letter  in  the  following  words,  with  the 
exception  of  those  in  brackets  :— 

<'  St  Luke's  Soap  Works, 
'*63,  Golden  Lane. 
''SiB^ — Please  send  to  the  above  address  the  six 
new  iron  [soap]  frames^  which  were  seen  yesterdfty* 
on  the  following  conditions;  viz.,  they  are  to  be 
warranted  new  frames,  with  all  nuts  and  bolts  com- 
plete [and  perfect],  and  to  be  delivered  free  of  expense 
on  Monday  next  between  12  and  2  o'clock.  Please 
send  a  receipt  for  24^.,  as  caah  will  be  sent  on 
delivery." 

The  fiiames  were  accordingly  delivered  and  paid  for, 
the  invoice  containing  a  warranty  in  the  same  terms 
as  above,  with  the  addition  of  the  words  in  brackets. 
The  plaintiff,  however,  on  putting togetherand  attempt- 
ing to  use  the  frames  in  his  business,  found  that  they 
were  cracked  and  iigufed,  and  that  the  joints  did  not 
fit  close ;  they  Were  consequently  useless  for  making 
soap,  and  would  not  even  contain  the  liquid  mixtui'o 
poured  into  them.  He  accordingly  brought  this  action, 
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and  at  the  trial,  before  Keating,  J.,  the  jury  found 
that  the  letter  and  the  invoice  together  fonned  the 
contract,  and  that  the  plaintiff  paid  for  the  frames  on 
the  faith  of  that  contract,  and  gave  their  verdict 
for  him. 

A  rule  was  subsequently  obtained,  pursuant  to  leave 
re.9erved,  to  enter  a  verdict  for  the  defendant  or  a  non- 
suit, on  the  ground  that  the  warranty  proved  did  not 
support  that  laid  in  the  declaration. 

P€i»naU>rff,  Serjt,,  and  Keriealey,  now  showed  cause. 

Ko  machinery  is  ''complete"  unless  capable  of 
bein^  used  for  the  purpose  for  which  it  is  ordered. 
This  is  not  like  the  sale  of  a  specific  article,  and  the 
defendant  perfectly  understood  what  the  plaintiff 
waated, 

Jones  V.  Bright,  5  Bing.  533. 

D,  Seijmour,  Q.C.,  and,  /.  A,  Russell,  in  support 
of  the  rule. 

1st.  Where  a  man  inspects  and  buys  a  specific 
article,  ihe  maxim  caveat  emptor  applies. 

[K£A.rxNo,  J. — Bat  these  were  only  the  elements  of 
a  specific  article.] 

^nd.  The  warranty  will  not  support  the  declaration. 
The  words  ** complete  and  perfect"  only  apply  to  the 
nuts  and  bolts,  and  the  warranty  only  begins  at  the 
word  **  warranted  ;"  the  rest  is  matter  of  description 
only.  Ko  fraud  is  imputed,  and  it  was  no  fault  of  the 
defendant  that  the  plaintiff  did  not  see  the  defects. 
They  cited. 

Chanter  v.  Hopkins,  4  M.  &  W.  399  ; 

Parsons  v.  Sextati,  4  C.  B.  899  ; 

PridMux  V.  BunneU,  1  C.  B.  (N.  s.)  618  ; 

Olivant  v.  Bayley,  5  Q.  B.  288  ; 

Bigger,  Parkinson,  7H.  &N.  955 ;  81  L.J.  Ex.  801 ; 

Budd  V.  Fairmaner,  8  Bing.  48. 

EfiiE,  C.J,— Tliis  Li  Jin  action  on  a  contract,  brought 
by  this  purch4«cr  of  eoap-fraiuL'^  ag^dcist  tho  vendor, 
and  he  alleges  that  tho  vendor  contracted  th^it  the 
&mmoi  were  fit  to  be  used  for  the  pur^iose  of  m:\king 
9oap.  The  jury  foiuid  for  tJie  plaintilfj  on  the  gi-ound 
tihat  they  were  not  tU  for  that  purpose.  The  phiintiff 
was  a  ioap' maker,  and  the  defendant  at  one  time 
intended  to  become  so,  and  had  procured  a  ma*  hlae 
for  the  purpose  of  nmuufactnrLiig  soap,  Tho  plain tUI's 
fvrotBAii  eailifid  at  the  defendant's^  warchoubcs,  uiid  saw 
tho  pidoes  of  metal  lying  about  wliicb,  when  put  to- 
getlier,  conBtitiited  the  machine.  When  he  had  thus 
itisi|ieeted  the  constituent  parta,  tho  plaintiil'  ordered 
them,  on  condition  that  they  were  warranted  new 
fnunei,  with  all  nutu  and  bolt*  complete ;  and  he  after- 
w»nia  soceptdd  thein  ;  but  there  mnat  bo  added  to  that 
onier  the  words  which  w^re  found  by  the  jury  to  be  a 
[Art  of  tho  ecmtract ;  and  the  jury  further  found  that 
iJM  pktntiff  paid  for  the  frames  on  tho  faith  of  that 
ccDtnet 

1  am  of  opinion  that  these  writingSj  with  thu  sur- 
r}[UidiDg  circumstauces,    are  good  ovideuce    oi   the 


warranty  declared  on.  All  questions  of  contract  must 
depend  on  the  intent  of  the  parties  to  it  expressed  in 
the  terms  of  the  contract.  Here  the  words  are  "  com- 
plete and  perfect."  Can  it  be  said  that  the  purchaser, 
relying  on  such  words  as  those,  contemplated  soap- 
frames  being  delivered  to  him  which  not  only  would 
not  make  soap,  but  even  if  the  materials  for  making 
soap  were  put  into  them  would  let  it  run  out  ?  These 
words  must  mean  that  the  frames  should  be  fit  to  be 
used  for  making  soap.  So  much  on  the  words  of  the 
contract. 

In  Budd  v.  Fainnaner  it  was  held,  that  the  war- 
ranty was  confined  to  soundness,  because  that  was  the 
intention  of  the  parties,  and  the  preceding  statement 
was  matter  of  description  only.  But  I  protest  against 
the  doctrine,  that  the  words  of  a  contract  are  not  to 
receive  their  fit  meaning  on  account  of  their  colloca- 
tion :  for  effect  must  be  given  to  every  word  of  the 
parties  in  the  contract.  In  Behn  v.  Bumcss  (2  N.  R. 
184  ;  32  L.  J.  Q.  B.  204),  my  Brother  Williams  well 
shows  where  the  words  of  a  representation  are  mere 
surplusage,  where  they  are  matter  of  description,  and 
where  they  amount  to  a  condition. 

Much  was  said  as  to  these  frames  being  ascertained 
articles.  No  doubt,  when  the  subject-matter  of  a 
contract  of  sale  is  ascertained  by  proper  name  or  in- 
spection, the  property  passes  by  the  sale ;  and  if  the 
article  turns  out  differently  from  what  he  expected, 
the  vendee  cannot  repudiate  the  sale.  That  is  appa- 
rently all  that  Mr.  Russell's  client  could  gain  by  show- 
ing that  these  were  ascertained  articles.  This  action 
is  on  a  stipulation  alleged  to  be  contained  in  the  con- 
tract beyond  the  name  of  the  article ;  and  the  part 
of  the  contract  in  question  must  have  its  effect  just 
the  same,  whether  the  article  be  ascertained  or  not. 

Byles,  J. — I  am  of  the  same  opinion,  though  I  was 
inclined  to  go  a  long  way  with  Mr.  Kussell  in  his  ablo 
argument.  The  words  ''  complete  and  perfect  **  are 
not  to  be  taken  in  that  part  of  the  contract  which 
contains  matters  of  description,  but  as  warranty.  The 
question  of  implied  warranty  does  not  arise  ;  and  the 
express  warranty  is  in  the  words  '*  complete  and 
perfect."  It  is  a  rule  in  the  construction  of  idl  written 
documents,  that  every  word  is  to  have  its  force  and 
efficacy ;  and  these  words  imply  mechanical  perfection 
— "complete,**  with  aU  necessary  parts  ;  and  "per- 
fect,** ie.,  with  all  the  parts  well  and  perfectly  fitted  up. 

KsATiirOi  J.,  concurred. 

RvU  discharged* 


\  HoBWooB  V.  Wood  and  Othen. 


O.  P. 

15  Not.  1864. 

Service  of  Writ — Common  Law  Procedure  Act — 
Catise  of  Action. 

A  contract  was  entered  into  by  letter  between  the 
plaintiff  in  Loiidon    and   the  defendant  in  Africa, 
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On  the  defendant  heing  served  with  a  •writ,  under 
thel^th  section  qf  the  Common  Lavj  Procedure  Act, 
1852  (16  <fc  16  Viet,  c.  76)  :- 

Held,  that  there  was  a  *' cause  of  action  within  the 
jurisdiction"  within  the  meaning  of  that  section. 

In  this  case  a  writ  had  been  served  under  these  cir- 
cumstances. The  plaintiff,  a  merchant  in  London,  sued 
the  defendants,  merchants  at  Graham's  Town,  Cape  of 
Good  Hope,  for  2,800^.,  which  was  claimed  under  a 
contract  made  between  the  parties  by  letter— the  one 
living  in  the  colony,  and  the  other  in  London.  The 
writ  was  served  upon  the  defendants  at  Graham*s  Town 
by  virtue  of  the  18th  section  of  the  Common  Law 
Procedure  Act,  1862  (15  &  16  Vict.  c.  76),  which  pro- 
vides that  a  British  subject  resident  out  of  the  juris- 
diction may  be  sued  and  served  with  a  writ  for  a 
"cause  of  action  which  arose  within  the  jurisdiction,  or 
in  respect  of  the  breach  of  a  contract  made  within 
the  jurisdiction." 

Watkin  Williams  now  moved  to  set  aside  the  service, 
on  the  ground  that  there  was  no  '^  cause  of  action 
within  the  jurisdiction,"  and  that  those  words  meant 
an  entire  cause  of  action.     He  cited 

Sichel  V.  Borch,  8  N.  R.  438  ;  33  L.  J.  Ex.  179  ; 
where  it  was  held  that  the  indorsement  of  a  bill  o 
exchange  by  a  merchant  in  Norway  to  a  merchant  in 
London  would  not  justify  tho  service  of  a  writ  under 
this  section. 

The  Coubt  (JFrfc,  C./.,  Byles  and  Keating,  JJ.) 
were  unanimously  of  opinion  that  the  section  did 
apply. 

RuU  refused. 


Ex. 


The  Attorney-General 
V,  Lord  Lilford. 


6,  8  JiTNE,  1864.   J 

Succession  Duty  Act,  16  &  17  Vict.  c.  51,  w.  10, 
21 — Succession  to  an  Estate  Tail  afterwards 
converted  into  an  Estate  in  Fee  Simple, 

By  section  21  of  the  Succession  Duty  Ad,  the  duty  on 
real  property,  which  is  payable  by  instalments,  remains 
a  charge  upon  the  estate  in  the  event  of  the  successor's 
dying  before  all  the  instalmenis  arc  paid,  if  the  suc- 
cessor "sIuUl  have  been  competent  to  dispose  by  will  of 
a  continuing  interest  in  such  property" : — 

Held  [Pollock,  C.B.,  dissentiente],  that  these  words 
referred  to  the  competency  of  the  successor  not  at  the  time 
of  his  succession,  but  at  any  time  during  his  tenure^  and 
that  where  a  successor  had  succeeded  to  an  estate  tail, 
which  he  had  converted  into  an  estate  in  fee  simple,  it 
rsfnained  liable  for  the  duty  after  the  successor's  death. 

This  was  a  proceeding  by  way  of  English  bill  and 
answer,  instituted  by  the  Attorney-General  to  obtain 
payment  of  succession  duty,  alleged  to  have  become 
due  on  the  succession  of  the  late  Lord  LUford,  the 
defendant's  father. 


The  bill  alleged,  in  substance,  that  the  late  Lord 
Lilford  had  succeeded  to  the  estate  which  it  nowsonglit 
to  charge  with  the  duty  as  tenant  in  tail ;  and  had  in 
November,  1860,  by  deed  duly  enrolled,  barred  the 
entail,  thereby  becoming  tenant  in  fee  simple.  He  died 
in  March,  1861,  none  of  the  instalments  of  succession 
duty  due  under  section  21  of  the  Act  having  been  paid. 
His  son,  the  present  Lord  Lilford,  succeeded  to  the 
estate  by  virtue  of  a  will  made  by  his  father  in  Feb- 
ruary, 1841.  The  question  which  arose  for  the  decision 
of  the  Court  was,  whether  on  the  proper  construction 
of  the  10th,  21st,  and  42nd  sections  of  the  Succes- 
sion Duty  Act,  1853  [16  &  17  Vict  c.  61],  the 
duty  payable  on  the  succession  of  Thomas  Ather- 
ton  Lord  Lilford  had  ceased  to  be  payable  on  hia 
death,  or  whether  it  was  a  continuing  charge  on  the 
property. 

6  June,  1864. 

The  Attorney- Oerural,  The  Solicitor-Qeneral,  Locke, 
Q.  C,  and  Hanson,  for  the  Crown,  contended,  that  on  the 
proper  construction  of  the  21st  section  of  the  Sncccs- 
sion  Duty  Act,  when  read  in  coi^unction  with  the 
10th  and  42nd  sections,  the  duty  remained  payable 
upon  an  estate  of  which  the  successor  had  been  at  the 
time  of  his  death  competent  to  dispose  by  will  of  a 
continuing  interest  in  the  property. 

They  referred  to, 
The  Attorney-General  v.  ffalleU,  2  H.  &  N.  368  ; 
27  L  J.  Ex.  89. 

Mellish,  Q.C.,  and  J,  Brown,  contrd,  contended, 
that  the  duty  remained  payable  only  where  the  snc* 
cesser  at  the  time  of  his  succeeding  to  the  property, 
became  at  once  competent  to  dispose  by  will  of  con- 
tinuing interest  in  it.  They  argued  that  the  construc- 
tion which  the  Crown  was  seeking  to  put  upon  the 
statute  would  place  the  estate  of  a  successor  who  had 
succeeded  as  tenant  for  life,  and  afterwards  acquired 
the  remainder  by  purchase,  or  otherwise,  in  the  same 
position  as  the  estate  of  a  successor  in  fee  simple ;  and 
that  this  could  not  have  been  tho  intention  of  tho 
Legislature. 


The  Attorney-General,  in  reply. 


Cur,  adv,  vulL 


8  June,  1864. 

The  following  judgments  were  now  delivered  :— 

Martin,  B.,  delivering  the  judgment  of  himself  and 
Chanxell,  B.,  after  stating  the  facts  of  the  case, 
said — 

We  think  that  the  Attorney-General  is  entitled  to 
judgment.  The  question  depends  on  the  true  con- 
struction of  the  Succession  Duty  Act,  16  &  17  Vict 
c  51.  By  the  42nd  section  the  duty  is  declared  to  bo 
a  first  charge  on  the  interest  of  tho  successor,  and  of 
all  persons  claiming  in  his  right,  and  by  the  21st 
section  it  is  declared  that  the  interest  of  the  succes- 
sion in  real  propoHy  shall  bo  considered  to  bo  of  the 
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ralue  of  an  annuity  equal  to  the  annual  ralue  of  such 
property,  and  to  be  valued  according  to  the  tables  in 
the  schedule,  and  that  the  duty  chargeable  shall  be 
paid  by  eight  half-yearly  infttalments.  But  there  is  a 
proYidon  that,  if  the  successor  shall  die  before  the 
instalments  shall  become  due,  the  instalments  not 
dne  at  his  decease  shall  cease  to  be  payable,  except  in 
the  case  of  a  successor  "who  shall  have  been  com- 
petent to  dispose  by  will  of  a  continuing  interest  in 
such  property."  The  word  "property"  in  the 
section  means  a  thing,  that  is,  the  land  or  heredita- 
ment in  respect  of  which  the  duty  is  charged.  This 
is  clear  from  the  21st  section  itself,  and  from  the 
interpretation  clause,  and  not  only  was  the  late  Lord 
Lilfonl  competent  to  dispose  by  will  of  the  continu- 
ing interest  in  the  property,  but  he  actually  did  so, 
and  the  defendant  was  the  object  of  his  bounty.  We 
think  that  this  brings  the  case  within  the  exception 
grafted  on  the  proviso,  and  that  the  consequence  follows, 
as  declared  in  tiie  section,  namely,  that  the  instalments 
unpaid  at  Lord  lilford^s  death  were  and  are  a  con- 
tinning  charge  upon  his  interest,  and  are  payable  by 
the  defendant,  who,  for  the  time  being,  is  the  owner 
of  such  interest.  It  was  argued  that  the  defendant 
would  be  by  this  construction  compelled  to  pay  two 
sucoeasion  duties,  one  on  his  own  succession,  and  the 
other  on  the  testator's — this  is  a  fallacy.  He  is  liable, 
of  course,  to  pay  his  own  succession  duty  properly  so 
called;  but  what  he  is  now  required  to  pay  is  a 
charge  or  debt  of  the  testator^  who  was  the  owner  in 
fee  simple  of  the  amount  devised  to  him ;  and  we 
think  that  not  merely  does  the  21st  section  of  the 
Act  impose  the  liability,  but  that  reason  and  good 
senae  and  the  spirit  of  the  Act  concur.  The  testator 
was  liable  to  the  duty ;  had  he  been  merely  tenant  for 
life,  and  died  within  four  years,  the  instalments  un- 
paid would  have  ceased  to  be  payable ;  but  he  was 
owner  in  fee,  and  why  should  not  his  fee  simple 
interest  be  liable  for  his  debt  ?  Cases  were  put  of  a 
tenant  for  life,  and  a  tenant  for  years  purchasing 
the  reversion  in  fee.  We  do  not  think  that  there 
would  be  any  great  difficulty  in  arriving  at  a  cor- 
rect conclusion  in  such  cases;  but  for  the  present 
it  is  sufficient  to  say,  that  this  case  is  a  devise  by 
will  by  an  owner  of  the  fee  simple  acquired  by  his 
own  acta. 

Braxwell,  B. — In  this  case  it  is  clear  that,  but  for 
the  latter  part  of  section  21,  the  duty  claimed  would 
be  due  from  the  deceased  Lord  lilford,  payable,  that 
is,  out  of  his  assets.  The  question  then  is,  whether 
that  part  of  the  section  causes  it  not  to  be  due,  or,  if 
due^  not  a  diarge  on  the  present  defendant  or  the 
estate  ha  lias  taken.  Now  it  is  not  easy  to  under- 
stand ilia  «iiaetment  in  question.  The  statute  has 
imposad  •  duty  on  successions,  or  on  real  property 
lo  it  It  has  therefore  very  fairly  and 
I  mck  successor's  interest  to  be  taxed 
ft  Ufe  interest;  because,  on  the 


successor's  death,  there  is  another  taxable  succes- 
sion. If  land  is  devised  to  A  for  life,  on  his  death  it  is 
subject  to  a  fresh  succession  duty  ;  and  so  it  is  if  it  is 
devised  to  him  in  fee.  Then,  to  estimate  what  shall  be 
paid,  the  value  of  his  interest  is  taken  to  be  the  value 
of  an  annuity  equal  to  the  annual  value  of  the  property 
for  his  life.  This  value  is  then  assessed,  and  found  for 
better  for  worse  ;  but,  for  the  successor's  convenience, 
the  duty  is  made  payable  by  instalments.  This  being 
the  principle  on  which  the  Legislature  has  proceeded, 
it  is  difficult  to  see  why  the  successor  to  a  life  estate  is 
relieved  from  unpaid  instalments  if  he  dies  before  they 
are  due,  while  the  successor  in  fee  is  not.  Nor  is  it 
easy  to  see  why,  if  the  successor  in  fee  lives  four  and  a 
half  years,  he  pays  aU  the  instalments  without  return, 
and  no  more  if  he  lives  fifty,  but  has  an  abatement  if 
he  lives  less  than  four  and  a  half  years.  Further,  the 
language  of  the  exception  to  the  proviso  is  remarkable. 
It  moans,  I  suppose,  to  say,  first,  that  the  instalments 
shall  be  payable  ;  secondly,  that  they  shall  be  a  con- 
tinuing charge  on  the  successor's  interest ;  thirdly, 
that  his  other  property  is  to  be  exonerated;  and, 
fourthly,  that  the  owner  of  the  land  shall  pay  the 
duty.  The  first  is  enacted  by  implication  only. 
It  maybe  a  question  whether  the  last  provision  exone- 
rates the  first  successor's  personal  estate,  or  whether  it 
makes  the  next  successor  liable  beyond  his  interest  ; 
so  what  would  be  comprehended  by  the  words  ''  con- 
tinuing interest  *'  may  be  doubtfuL  However,  those 
are  the  enactments ;  and  it  seems  to  me  dear,  that, 
whatever  the  proviso  may  free,  the  exception  to  the 
proviso  makes  the  owner  of  the  property,  in  respect  of 
which  the  succession  duty  was  due,  liable  for  it» — at 
least,  to,  the  extent  of  his  interest,  when  a  first  suc- 
cessor shall  have  been  competent  to  dispose  by  will  of 
a  continuing  interest  in  such  property.  The  question 
then  is,  was  the  defendant's  father  so  competent  ?  I 
agree  with  the  Attorney-General  that  this  particular 
case  must  be  decided,  and  that  the  difficult  cases  which 
may  be  suggested  must  be  met  as  they  aiise.  Now,  I 
think  Lord  Lilford  was  so  competent,  in  fact  he  did 
dispose  by  will  of  the  ''continuing  interest;"  no 
doubt,  as  a  preliminary  step,  a  disentailing  deed  was 
necessary,  but  the  taking  that  preliminary  step  was 
within  his  competence,  depending  solely  on  his  plea- 
sure whether  or  no  it  should  be  taken.  In  Saltoun 
V.  The  Lord  Advocate  (7  H.  of  L.  Ca.  1 ;  8  W.  R.  565)^ 
Lord  Campbell  justly  said  that  this  statute,  being 
applied  to  the  whole  kingdom,  the  technicalities  of  the 
law  of  England  and  Scotland,  when  they  differ,  must 
be  disregarded,  and  that  the  language  of  the  Legisla- 
ture must  bo  taken  in  a  popular  sense  ;  and  can  it  be 
doubted  in  the  present  case  that,  in  popular  language, 
Ijord  Lilford  was  competent  to  dispose  by  will  of  a 
continuing  interest  in  this  property  ?  Again,  in  Lord 
Braybrooke  v.  The  AUomey-Oeneral  (9  H.  of  L.  Ca. 
150 ;  81  L.  J.  Ex.  177),  the  House  of  Lords  held 
that  an  estate  tail,  though  technically  ended  upon  the 
re-settlement  of  the  estates,  continued  in  reality  for 
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the  purposes  of  the  succession  duty.  See  the  judgment 
of  Lord  Kingsdown  in  that  case,  and  the  Attorney' 
General  v.  Floyer  (9  H.  of  L.  Ca.  477  ;  81  L.  J.  Ex. 
404).  For  these  reasons,  and  on  these  authorities,  I 
think  the  Crown  entitled  to  judgment. 

Pollock,  C.B.— I  regret  that  I  am  not  of  the  same 
opinion  as  my  learned  brethren.  In  this  case  the 
claim  of  the  Crown  appears  to  me  yery  reasonable,  as 
the  difference  between  an  estate  tail  and  an  estate  in 
fee  simple  seems  to  me  for  the  purpose  of  this  question 
scarcely  more  than  technical ;  and  not  only  is  the 
olaim  of  the  Crown  reasonable  under  the  21st  section, 
but  further,  that  section,  without  any  violence  being 
done  to  its  language,  may  be  fiurly  read  so  as  to 
support  the  claim  of  the  Crown.  But  in  construing 
this  21st  section,  we  are  bound  to  look  not  merely  at 
the  case  before  us,  but  at  other  cases  which  may  arise  ; 
and,  assuming  the  construction  to  be  doubtful,  to  put 
auch  a  construction  as  will  be  uniform  and  consistent 
with  reference  to  all  the  questions  that  hare  come 
before  us  of  a  similar  nature.  The  claim  of  the  Crown 
is  in  amount  and  in  time  of  payment  precisely  the 
same  for  a  succession  to  an  estate  in  fee  simple,  as  for 
a  succession  to  an  estate  in  tail,  or  to  an  estate  for  life  : 
and,  provided  all  the  successors  live  according  to  the 
expectation  of  life, — that  is,  unless  the  tenant  in  tail, 
or  the  tenant  for  life,  prematurely  die— they  all  pay 
exactly  the  same  succession  duty,  the  reason  for  wldch 
may  be  shortly  stated— that  a  man  cannot  e^joy  an 
estate  for  a  longer  period  than  his  own  life— therefore, 
whether  he  occupies  as  tenant  in  fee,  tenant  in  tail,  or 
tenant  for  life,  he  pays  the  same  duty  in  the  event  of 
his  living  a  certain  time,  the  only  difference  between 
them  being,  that  in  the  event  of  the  death  of  the 
tenant  in  fee  before  all  the  instalments  are  paid,  the 
unpaid  instalments  continue  to  be  a  charge  upon  his 
estate— not  on  his  property  generally — but  on  his  inte- 
rest in  the  estate  which  gives  rise  to  the  olaim  for 
succession  duty ;  so  that  the  Crown  does  not  claim  on 
his  personal  property,  or  any  other  part  of  his  estate, 
but  claims  the  instalments  as  they  become  due  from 
the  person  who  by  will  or  in  any  other  way  gets  the 
property  which  gives  rise  to  the  succession  duty.  The 
difference  between  a  tenant  in  tall  and  a  teuant  in  fee 
is  not,  however,  purely  technical ;  the  tenant  in  tail 
may,  by  executing  a  disentailing  deed,  acquire  the  fee 
absolutely :  but  then  he  must  be  of  full  age,  or  he 
cannot  execute  such  a  deed,  and  he  must  be  in  pos- 
session long  enough  for  the  preparation  and  execution 
of  the  deed.  Supposing  him  to  have  executed  the  deed, 
and  to  have  thereby  acquired  a  fee,  and  become  com- 
petent to  dispose  by  will  of  acontinuiug  interest  in  the 
property,  is  he,  within  the  expression  of  the  21st 
section,  a  successor  who  shall  **  have  been  competent, " 
&o.,  because  he  has  undoubtedly  become  co?npetent  ? 
Now,  if  in  the  case  of  a  tenant  in  tail  acquiring  a  fee 
by  executing  a  disentailing  deed,  we  read  the  words  of 
the  21flrt;  section  as  if  they  had  been,  '^  shall  have  been 


competent,  or  shall  become  competent" — in  other 
words,  if  we  construe  the  21st  section  so  as  to  include 
the  successor  who  after  the  succession  becomes  com- 
petent to  dispose  by  will  of  the  continuing  interest, 
we  must  construe  it  in  the  same  way  in  all  cases,  and 
wo  must  construe  it  in  the  same  way  if  the  successor 
was  merely  a  tenant  for  life,  the  remainder  going 
to  some  other  person,  and  the  tenant  for  life  acqoir- 
ing  the  remainder  by  purchase,  or  under  the  will 
of  the  person  entitled  to  it.  Beferring  to  this  and 
to  similar  cases  which  might  be  put,  I  think,  the  res* 
sonable  and  true  construction  of  the  whole  Act,  and 
especially  of  this  clause  in  it,  is,  that  with  respect  to 
a  particular  succession,  the  liability  of  the  successor 
and  the  claim  are  fixed  and  settled  by  the  state  of 
things  at  the  time  the  succession  takes  place,  and 
cannot  be  altered  by  the  subsequent  acts  of  the  suc- 
cessor himself,  or  any  other  person.  I  do  not  know 
what  would  have  been  the  opinion  of  my  learned 
brethren  in  the  case  of  a  tenant  acquiring  the  remainder 
by  purchase,  or  by  its  descending  to  him  in  conse- 
quence of  the  death  of  the  intermediate  heir.  In  the 
latter  case  there  would  be  some  ground  for  contending 
that  the  charge  would  be  continued,  otherwise  he 
would  succeed  to  a  remainder,  for  which  he  would  pay 
no  succession  duty ;  but  the  answer  to  this  is,  that  by 
the  21st  section  an  interest  is  to  be  valued  according 
to  certain  tables  and  by  certain  rules,  which  make  the 
value  of  a  remainder  after  a  man's  own  life  nothing  at 
alL  Kow  I  think  it  is  clear  that  the  words  of  the  21st 
section,  '*  a  successor  who  shall  have  been  competent," 
&c.,  may  mean,  as  no  time  is  mentioned,  either  the 
time  when  he  becomes  successor  or  any  subsequent 
time.  The  latter  mode  of  construing  the  words  gives 
to  them  the  same  effect  as  if  the  language  had  been 
"a  successor  who  shall  have  been  competent,  or  who 
shall  have  subsequently  to  the  succession  become  com- 
petent," and  if  those  words  had  been  used,  there  would 
have  been  no  doubt  that  the  former  mode  of  constroing 
the  words  gives  to  the  sentence  the  same  effect  as  if 
the  words  had  been  *'  except  in  the  case  of  a  successor 
who  shall  have  been  at  the  time  of  his  becoming 
successor,  competent,"  ftc.  If  the  inquiry  be,  which 
of  these  interpolations— for  in  either  case  there  must 
be  an  interpolation  of  certain  words  to  make  the  matter 
clear  and  free  from  doubt — is  least  violent,  I  should 
decide  in  favour  of  the  latter ;  and  I  think  that  the 
successor  is  spoken  of  with  reference  to  the  precise 
time  when  he  becomes  successor,  and  not  to  the  sub- 
sequent period  after  he  has  actually  succeeded  ;  and 
tliat  the  uniform,  consistent,  and  just  construction  of 
the  words  of  the  21st  section  would  lead  to  a  judg- 
ment for  the  defendant  ,*  but  the  migority  of  the  Court 
being  of  a  different  opinion,  the  judgment  must  be  for 
the  Crown. 

Judgment  fir  the  Croicn. 
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Bz«  >   Frige  and  Another  v,  Kjbxhak 

Nov.   1864.    \  and  Another. 


Principal  and  Surety/ — Sides  of  Loan  Society — 
Lvabiliiy  of  Surety. 

The  nUee  of  a  loan  society  otb  not  binding  on  the 
tyniety  eu  against  one  who  has  become  stvrety/or  a  loan 
advanced  by  the  society  to  one  of  its  memberSy  such  rules 
nU  forming  pari  of  the  ecntraet  made  with  such  surety. 

This  was  an  action  by  the  treasurer  and  secretary  of 
the  Derby  and  Derbyshire  Matnal  Loan  and  Invest- 
ment Society,  on  a  bond  and  promissory  note  against 
the  defendants,  who  had  become  sureties  for  a  loan 
advanced  by  the  society  to  one  of  its  members. 

Verdict  for  the  plaintiffs,  with  leave  to  the  defen- 
dants to  move  to  enter  it  for  them,  if  the  following 
facts  constituted  a  legal  or  equitable  defence. 

The  book  of  rules  of  the  society  contained  a  rule 
that  **  every  member  entitled  to  receive  a  loan,  before 
receiving  it,  or  any  part  thereof,  gives  such  security  at 
the  borrower's  expense  as  the  committee  determine," 
te.  Another  rule,  after  stating  other  duties  of  the 
committee,  continued—**  if  any  member,  who  has  had 
bis  share  advanced,  becomes  more  than  four  weeks* 
payments  in  arrears,  they  immediately  inform  the 
sureties  of  the  same,  and  have  power  to  institute  legal 
proceedings  against  them,*'  &c. 

There  was  no  proof  that  this  book  was  put  into  the 
sureties'  hands.  No  information  of  the  principal's 
payments  being  in  arreor  was  given  to  the  sureties  for 
several  yean. 

Field,  Q.C7.,  having  obtained  a  rule  nisi  as  above, 

ffayes,  Serjt.  (Mellor  with  him),  now  showed  cause. 
He  dted, 

Brown  v.  Langley,  4  H.  ft  G.  466  ; 
and  argued  that  evidence  of  the  rules  was  inadmissible 
to  vary  the  defendants'  contract,  and  that  the  rules 
were  not  binding  at  all  upon  the  society  as  against  the 
sureties. 

Luaus  Kelly  (Field,  Q.C,t  with  him),  in  support  of 
the  rule,  argned  that  the  defendants  were,  equitably 
at  leas^  entitled  to  the  benefit  of  this  part  of  the 
rokm^  viiidi  was  mude  for  their  informfttian,  iiati 
^tnkt^  fir  their  benefit ;  and  Uiat  i\mv  na\  contract 
«M  lo  p«f  only  ill  a  certain  cas^.  He  cited, 
Pmity  V.  ffawadine,  7  El.  &  Bl,  431  ; 

Q.  a  IS. 

Poivxi^,  C.B.^TliIs  rale  should  lis  dj^oljaigod, 
TIm  (u«d  tuleof  LaWf  anU  I  belif  vo  of  E^iuityt  k^  that 
kka  fnd^ti9F  m  not  bound  to  m@  his  rights  agnitiRt  iha 
fTWtHptI,  |ircrided  h«  do«s  not  tie  hia  oirn  haticLi  up, 
10  as  10  slop  kit  right  of  sning  the  priQcipal^  nnrl 
thm^ttsm  iJtm  maatsm'  right  aUn,  TUftt  is  not  done 
Imtf  m  ^hm  jfntotios  sre  not  dischju-god. 


B&AMWSLL,  B. — I  am  of  the  same  opinion.  There 
are  no  terms  of  obligation  even  in  these  rules,  but 
only  a  statement  of  the  duties  of  the  committee. 

Channell,  B.— I  agree.  I  do  not  dispute  Pooley 
V.  Harradine,  but  the  defendants  here  do  not  show 
an  original  contract  that  they  shall  only  be  sued  in  a 
certain  case. 


PiooTT,  B.,  eoncupwd. 


MudediBcharged. 


Ex. 

11  Nov.  1864. 


.864.    ( 


Scott  v.  The  LoimoN  Dock 
CojiPAmr. 


Negligence — Dangerous  Place — Injury  to  Public 
Officer  in  Execution  of  his  Duty — Obligation 
Umards  Licensee — Happening  of  Aodden^-^ 
Evidence  of  Negligence, 

The  plaintiff,  a  eustomrhouse  officer,  in  the  exeeuiion 
of  his  duty,  toas  lawfully  in  the  London  Docks,  when 
some  bags  of  sugar  fell  on  him  from  the  defendants 
warehouse  and  injured  him : — 

Held,  per  Channell  and  Pioorr  BB.  (dubitante 
Pollock,  C.B.,  and  dissentiente  Martin,  R),  that 
there  was  sufficient  prim&  facie  evidence  of  negligence 
for  the  jury  to  cast  on  the  defendant  the  onus  of 
proving  that  the  accident  was  not  caused  by  their  neglU 
gence. 

This  was  an  action  on  the  case  for  negligence. 

The  plaintiff  was  a  surveyor  and  officer  of  the 
customs,  and  went  in  the  execution  of  his  duty  to  a 
certain  quay  in  the  London  Docks.  It  was  admitted 
that  he  was  lawfully  there.  As  he  was  passing  from 
one  doorway  to  another  he  was  felled  to  the  ground 
by  six  bags  of  sugar  falling  upon  him  from  a  warehouse 
belonging  to  the  defendants,  no  one  calling  out  to 
stop  him. 

For  the  injury  so  sustained  he  brought  his  action, 
which  was  tried  before  Martin,  B.  At  the  close  of  the 
plaintiff 's  case  the  learned  Judge  directed  a  nonsuit, 
on  the  ground  that  there  was  no  evidence  of  negli- 
gence. 

The  Solicitor-Oeneral,  this  term,  obtained  a  rule  nisi 
to  set  aside  the  nonsuit,  and  for  a  new  trial  on  the 
ground  that  there  was  evidence  of  negligence. 

Murphy  {Bovill,  Q.  C,  with  him),  now  showed  cause 
against  the  rule. 

This  rule  was  obtained  on  the  authority  of  Byrne  v. 
BoadU,  2  H,  &  C.  722  ;  8  N.  R.  162.  Even  if  this 
case  is  law  and  otherwise  parallel,  still  as  the  London 
Docks  was  a  place  where  the  plaintiff  was  only  as  a 
licensee,  he  was  only  entitled  not  to  be  treated  as  a 
trespasser,  and  had  no  other  rights,  except  that  no 
trap  should  be  laid  which  might  lead  him  into 
danger, 

Bolsh  V.  Smith,  7  H.  &  N.  730. 
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In  Byrne  v.  Boodle  the  plaintiflf  was  in  a  public 
highway. 

[Mabtin,  B.— What  distinction  is  there  between  a 
licence  to  be  in  a  highway,  and  a  licence  to  be  in  the 
Docks  ?  ] 

[Pollock,  O.B.— I  suppose  the  distinction  may  bo 
illustrated  by  the  case  of  a  railway  station,  where  a 
man  may  lawfully  be,  but  he  must  not  wander  about 
into  duigerous  places.  The  company  must  allow 
nothing  dangerous  over  the  doorways.] 

Yes, 
Comman  v.  The  Eastern  Counties'  Railway  Com- 
pany, 4  H.  &  N.  881, 
decides  that.     In  Byrne  v.  BoadU  the  plaintiff  had  a 
right ;  here  he  had  only  a  licence. 

[Martin,  B.— Has  he  not  a  right  by  Act  of  Parlia- 
ment to  be  in  the  Docks  ?] 

I  find  no  Act  which  says  so.  A  different  degree  of 
negligence  is  required  in  the  case  of  an  accident 
happening  in  a  highway,  and  one  happening  in  a 
private  place  to  a  licensee.  Proximity  to  a  highway 
is  made  a  ground  for  requiring  more  care, 
ffounsell  7.  Smyth,  7  C.  B.  (n.  s.)  781. 

It  lay  on  the  plaintiff  to  show  negligence.  Contri- 
butory negligence  is  properly  considered  in  the  direc- 
tion of  a  nonsuit, 

Wilkinson  v.  Fairrie,  82  L.  X  Ex.  78. 
Byrne  v.  BoacUe  only  decides  there  may  be  circum- 
stances in  which  the  happening  of  an  accident  is 
evidence  of  negligence, 

Bammack  v.  WhiU,  81  L.  J.  C.  P.  129. 

There  may  have  been  contributory  negligence  here, 
and  the  plaintiff's  evidence  should  have  shown  that 
there  could  not  have  been. 
He  also  cited, 
CoUon  Y.  Wood,  29  L.  J.  C.  P.  888. 

The  Solicitor-General  (Jones  with  him),  in  support 
of  the  rule. 

Byrne  v.  Boodle  is  not  distinguishable  from  this 
case. 
He  also  cited, 
Carpue  v.   The  London  and  Brighton  Bailway 
Company,  5  Q.  B.  747. 
He  was  then  stopped. 

Pollock,  G.B.— I  have. considerable  doubts  in  the 
case ;  but  I  shall  not  oppose  the  rule  being  made 
absolute,  subject  to  an  appeal. 

Martin,  B. — I  think  this  rule  ought  to  be  dis- 
charged, on  the  authority  of  ffammack  v.  White,  If 
the  Court  above  think  the  evidence  on  my  note  prim/i 
facie  sufficient,  they  will  affirm  the  judgment  of  the 
majority  of  this  Court. 

Chaknell,  B. — I  think  this  rule  should  be  made 
absolute.  I  cannot,  in  substance,  distinguish  this 
case  from  Byrne  v.  Boodle.  I  assume  that  the  plaintiff 
was  rightly  and  lawfully  in  the  Docks. 


PiQOTT,  B.— I  tliink  the  rule  should  be  made 
absolute.  I  also  assume  that  the  plaintiff  was  lawfully 
in  the  Docks,  and  not  merely  as  a  licensee.  As  to  the 
evidence,  ^^res  ipsa  loquitur,**  and  the  defendanU 
should  have  been  called  on  to  explain  the  accident,  to 
show  that  there  was  no  negligence  of  theirs.  If  the 
facts  had  been  evenly  balanced,  so  as  to  leave  it 
doubtful,  whether  the  cause  was  pure  accident  or 
negligence,  I  think  the  nonsuit  would  have  been 
right.  But  it  must  be  presumed,  that  where  ordinary 
care  is  taken,  an  extraordinary  accident  will  not 
happen. 

Rule  absolute, 

,,  J^^\o^,      I   How».  Greek. 
14  Nov.  1864.      } 

Lease  hy  Tenant  for  Life  and  Reversions — Be- 
verskmer  not  executing — Covenants  binding 
on  Lessee, 

Lease  by  tenant  for  life  and  reversioner  according  tc 
their  respective  interests,  to  the  defendant  of  premises  for 
fourteen  years.  Reversioner  alone  does  not  exectUe  (he 
deedf  but  the  defendant  enters  under  the  lease  :— 

Held,  that  the  defendants  covenants  in  (he  lease  viih 
the  tenant  for  life  ewe  nevertheless  binding. 

Declaration  for  breach  of  covenants  in  a  fanning 
lease,  setting  out  the  lease,  whereby  the  plaintiff  and 
one  Yeo  (so  far  only  as  they  legally  could  or  might,  ac- 
cording only  to  their  respective  estates  and  interests) 
demised  to  the  defendant  a  farm  and  premises  therein 
described,  for  a  term  of  fourteen  years,  from  the  25th 
of  March,  1851,  the  lease  containing  the  usual  cove- 
nants on  the  part  of  the  defendant  with  the  plaintiff. 
Allegation  that  the  defendant  entered  under  the  lease, 
and  averment  of  breaches  of  covenant. 

Second  plea  :  that  at  the  time  of  the  execution  of 
the  said  deed  the  plaintiff  was  possessed  of  the  said 
premises,  for  the  residue  of  a  term  of  years,  in  case 
the  plaintiff  should  so  long  live,  and  was  not  seised  or 
possessed  of,  or  entitled  to,  any  other  estate  or  interest 
therein  ;  and  the  reversion  of  the  said  premises  after 
the  expiration  of  the  said  estate  of  the  plaintiff  then 
was,  and  has  since  been,  vested  in  the  said  Teo ;  and 
that  the  indenture  of  lease  was  never  signed,  sealed, 
or  delivered,  by  the  said  Yeo  .  .  . ;  and  that  there 
never  was  any  consideration  or  value  for  the  signing, 
sealing,  and  delivery  of  the  said  indenture,  or  of  the 
defendant's  part  of  the  same,  and  the  defendant's 
alleged  covenants  were  void  and  of  no  effect 

Demurrer  to  this  plea,  and  joinder  in  demurrer. 

/.  C,  Mathew,  for  the  plaintiff,  argued  that  the 
plea  was  bad,  as  the  covenants  of  the  defendant  with 
the  plaintiff  were  referable  to  the  distinct  estate  con- 
veyed by  the  plaintiff.  The  plaintiff  could  not  have 
brought  ejectment,  so  that  as  to  his  interest  the  lease 
was  binding. 
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Alfrtd  WiOs^  in  support  of  the  plea,  ai^ed  that 
the  reTenioner*8  not  executing  rendered  the  coyenants 
Toid,  as  the  defendant  never  got  his  indefeasible  term 
of  fonrteen  years.  The  tenant  does  not  get  what  he 
expected.  The  covenants  attach  to  the  term,  and  the 
term  lailsL     He  cited, 

SwfUman  v.  AmbUr,  8  Exch.  72  ; 

Pitman  y.  Woodbury,  3  Exch.  4. 

Pollock,  C.R  — We  are  all  of  opinion  that  our 
judgment  ahould  he  for  the  plaintiff.  The  plaintiff 
has  done  all  he  can,  hut  has  entered  into  no  baigain 
as  to  the  rsvenion.  Perhaps  the  lessee  was  to  obtain 
the  reversioner's  signature.  Perhaps  the  reversioner  was 
never  applied  to.    The  tenant  for  life  and  the  rever- 


sioner separately  agreed  to  grant  a  lease,  and  the 
instrument  was  prepared  by  which  they  give  the  lease 
according  to  theyr  respective  interests.  The  i)laintiff 
is  fully  entitled  to  the  benefit  of  the  defendant's 
covenants. 

Bbahwell,  B. — I  am  of  the  same  opinion.  It 
may  be,  that  the  defendant  might  have  refused  the  lease 
unless  the  reversioner  would  execute.  But  he  did  not 
refuse,  but  entered. 

Channell,  B. — I  agree.  I  wish  to  point  out 
that  the  estate  of  the  plaintiff  is  still  a  continuing 
interest. 

Judynunifor  the  plaintiff. 


JouY. 
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EQUITY. 


Lord  Chancellor. 

16  Nov.  1864. 


Re  Skinner. 


Bankruptcy — Trust  Deed — Registration — Ex- 
tension of  Time — General  Order  of  22nd  May, 
1862 — Form  of  Account 

Tfie  Court  of  Bankruptcy  has  no  power  to  order  a 
deed  to  he  registered  under  the  192nd  section  of  the  Bank- 
ruptcy Act,  1861,  after  twenty-eight  days  have  elapsed 
since  the  execution  by  the  debtor. 

Bach  sheet  of  the  account  required  by  the  General 
Order  of  the  22nd  o/  May,  1862,  must  be  marked  as  an 
exhibit  to  the  verifying  affidavit. 

This  was  an  application  for  leave  to  register  a  trust 
deed,  executed  nnder  the  192nd  section  of  the  Bank- 
mptcy  Act,  1861,  notwithstanding  that  more  than 
twenty-eight  days  had  elapsed  since  its  execution 
by  the  debtor. 

The  account  which  under  the  General  Order  of  the 
22nd  of  May,  1862,  was  delivered  together  with  the 
deed  extended  over  two  sheets,  but  the  first  of  such 
sheets  only  was  marked  as  an  exhibit  to  the  verifying 
affidavit.  The  total  amount  of  debts  was,  however, 
stated  on  this  sheet,  and  it  was  equal  to  the  sum  of 
the  debts  set  out  in  the  two  sheets,  and  the  numbers 
against  the  creditors'  names  progressed  regularly 
through  the  two  sheets. 

Registration  of  the  deed  was  refused,  and  the  affidavit 
was  aocordingly  re-sworn  so  as  to  make  both  the  sheets 
exhibits,  but  the  twenty-eight  days  specified  in  the 
192nd  section  having  elapsed  before  this  could  be 
done,  an  application  was  made  to  the  Court  of  Bank- 
ruptcy to  allow  the  deed  to  be  registered,  which  was 
refused. 

Against  this  decision  the  debtor  and  the  trustee 
under  the  deed  now  appealed. 

Itussell,  in  support  of  the  application. 

The  194th  section  gives  the  Court  the  power  of 
allowing  registration  after  the  twenty-eight  days  have 
expired, 

WishaH  v.  Fowler,  8  N.  R.  373. 

Thb  Lord  Chancbllor,  who  in  the  coarse  of  the 
argument,  had  intimated  that  the  registration  had 
been  properly  refused,  said,  that  he  had  no  power  to 
order  registration  under  the  192nd  section.  The 
194th  section  applied  only  to  deeds  not  intended  to 
bind  a  dissentient  minority.  He  would  grant  an 
order  to  r^iister  under  that  section,  if  the  appeUant 
desired  it. 


LordChanceUor.  |  troup  ..  Ricahdo. 
15,  17  Nov.  1864.      S 

Pleading  —  Demurrer  —  Midtifarioianets  — 
Right  of  Insolvent  Debtor  to  Sue  without 
obtaining  Revesting  Order — Bankruptcy  Act, 
1861,  M.  1,  24. 

The  property  of  A,  an  insolvent  debtor,  was  put  up 
for  sale  under  the  insolvency,  subject  to  a  mortgage  to 
B.  The  property  was  botight  by  C,  who  paid  off  Bs 
mortgage  and  took  a  conveyance  of  the  property.  It 
being  alleged  that  the  sale  was  frauduteni,  and  thai  B 
had,  by  collusion  with  the  assignee  in  insolvency^  been 
allowed  to  estahlish  a  claim  for  a  much  larger  sum 
than  was  really  due  to  him  on  the  mortgage  .— 

Held,  071  demurrer,  that  a  bill  by  A  to  which  B  and 
0  u)ere  defendants,  and  seeking  that  the  rights  of  B 
under  his  m4>rtgage  might  be  cucertained,  and  that  the 
sale  to  C  might  be  set  aside,  was  not  multifarious. 

An  insolvent  debtor,  all  claims  against  whom  hwe 
been  satisfied,  but  who  has  not  obtained  a  revesting 
order  from  the  Court  of  Insolvency,  may  be  plaintiff  in 
a  suit  involving  issues  which  that  Court  would  be 
incompetent  to  try,— if  he  cannot  obtain  the  reasting 
order,  except  upon  terms  which  would  be  destructive  of 
his  equity. 

Semble,  under  the  Bankruptcy  Act,  1861,  there  is 
jurisdiction  in  the  Commissioners  of  Bankruptcy  t» 
resped  of  matters  arising  anew  out  of  old  insolvencies. 

This  was  an  appeal  from  a  decision  of  the  Master  of 
the  Rolls  (reported  4  N.  R.  475),  allowing  a  demarrer 
to  the  plaintiff's  bill. 

The  bill  contained  many  irrelevant  statements  which 
it  was  stated  at  the  bar  had  been  introduced  by  the 
plaintiff  himself  after  the  bill  had  been  signed  by 
counsel ;  but  the  averments  upon  which  the  Lord 
Chancellor  relied  in  his  judgment  may  be  briefly 
summed  up  as  follows. — 

Previously  to  the  year  1853  the  plaintiff  was  the 
owner  of  freehold  and  leasehold  property  of  grent 
value  at  Hastings,  subject  only  to  a  mortgage  to  the 
defendant  Ricardo. 

In  1853  a  petition  was  filed  against  the  plaintiff  in 
the  Insolvency  Court,  and  an  order  was  made  by  that 
Court  on  the  21st  of  October,  1853,  vesting  all  the 
property  of  the  plaintiff  in  the  defendant  Sturgis  as 
the  assignee  under  the  insolrency. 

Subsequent  to  October,  1853,  Ricardo  instituted 
proceedings  in  Chancery  for  the  purpose  of  recoreriog 
the  sum  due  to  him  on  the  above-mentioned  mort^ago ; 
and,  as  was  alleged,  was  enabled  by  collusion  with 
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Sttirgis,  to  establish  a  claim  to  a  much  greater  sum 
than  was  actually  owing  to  him. 

In  1855,  under  the  insolvency,  the  property  at 
Hastings  was  put  up  for  sale  by  auction,  subject  to 
Ricardo's  mort^;age ;  and  the  defendant  Moreingwas 
declared  the  purchaser  thereof. 

It  was  alleged  that  this  purchase  was  in  reality 
made  in  pursuance  of  an  agreement  between  and  for 
the  benefit  of  the  defendants,  Moreing,  Holgate,  Day 
and  Tweed,  the  latter  of  whom  acted  as  solicitor  to 
the  assignees  in  the  insolvency,  and  had  the  conduct 
of  the  sale.  It  was  also  alleged  that,  in  carrying  out 
the  sale,  Tweed  acted  in  collusion  with  Ricardo  and 
the  other  defendants,  and  was  guilty  of  gross  mis- 
conduct :  the  result  being  that  the  property  was 
sold  at  little  more  than  a  nominal  value.  Subsequently 
to  the  sale,  Ricardo's  debt  was  paid  off  by  Moreing, 
Holgate,  Day  and  Tweed,  or  some  of  them ;  and  the 
property  was  conveyed  to  Moreing  alone,  free  from 
the  mortgage  debt. 

The  plaintiff's  creditors  had  all  been  paid  in  full ; 
and  shortly  before  the  abolition  of  the  Insolvency 
Court,  the  Commissioner  directed  the  sum  of  850^., 
then  in  Court,  to  be  paid  over  to  the  plaintiff.  Shortly 
afterwards  the  plaintiff  applied  to  the  Commissioner 
for  an  order  annulling  the  insolvency  ;  but  the  latter 
declined  to  make  any  such  order,  unless  the  plaintiff 
would  sign  an  undertaking  confirming  the  acts  of  the 
defendants,  which  were  complained  of.  The  plaintiff 
refused  to  give  such  undertaking,  and  in  June,  1864, 
filed  this  bill,  praying  that  the  amount  actually  owing 
to  Ricardo,  or  the  defendants  as  claiming  under  him, 
by  the  plaintiff  might  be  ascertained ;  that  the  sale  of 
the  Hastings  property  might  be  set  aside  ;  and  for 
consequential  relief. 

Moreing  and  Holgate  demurred  for  want  of  equity 
and  multifariousness ;  and  the  demurrer  was  allowed. 
The  plaintiff  now  appealed. 

Selwi/n,  Q.C.,  and  T,  A.  Roberts,  for  the  appellant. 

Ist.  As  to  the  want  of  equity.  It  must  be  taken 
on  the  statements  of  the  bill,  that  all  the  purposes  of 
administration  in  the  Insolvent  Court,  are  now  satis- 
fied ;  there  arises,  therefore,  a  resulting  trust  as  to  the 
plaintiff's  property,  which  brings  the  matter  within 
the  jurisdiction  of  the  Court ;  and  as  no  relief  can  now 
be  had  in  the  Insolvent  Court,  this  is  the  proper 
tribunal  to  adjudicate  on  the  matter, 

Wmring  v.  Mm,  6  De  G.  AL  &  G.  5&0. 

Sod,  As  to  the  DjuUifariotifine^^.  If  tho  sulti  la  set 
SiMe,  the  puinahaa^ra  will  lie  entitle  in  stand  m  the 
pUbC®  of  Rteardoj  to  thti  extent  in  which  the  plidntiff 
mm  iodcbtfld  ttj  him  ;  but  the  amount  of  tlio  debt 
«tnBOtbe  ascertained  without  making  Ricardo  a  party. 

B^i^allay^  QM-t  and  MariimttUt  for  tha  demorrer. 

Xftt  The  pUintiff  b  prechideil  from  speking  relief  in 
tkl4  CoQjt  by  ih^  term^  of  the  Insolvf^ncy  Act,  1  k2 
Vict.  c.  110.  Under  aecUon  63  it  was  competent  for 
th#  |»laiiitiC  to   complain   to  the  Commisaioiiera  in 


respect  of  any  misconduct  on  the  pai-t  of  the  assignee. 
Again,  section  44  prohibits  an  insolvent  from  bringing 
any  action  or  suit  against  an  assignee,  after  his  dis- 
charge. 

Orange  v.  TrickeU,  2  EL  &  Bl.  895  ; 
Kemott  V.  PiUis,  2  El.  &  Bl.  406, 
were  referred  to. 

2nd.  The  plaintiff  has  no  locus  standi  here  till  he 
has  obtained  a  revesting  order,  under  section  92.    The 
plaintiff  was  refused  an  order  annulling  the  insolvency, 
and  therefore  ought  not  now  to  be  heard.     It  may  be, 
however,  that  his  application,  though  in  accordance 
with  the  practice  of  the  Court  of  Insolvency,  was  im- 
proper.    The  Commissioners  of  Insolvency  held,  that 
section  92  of  1  &  2  Vict.  c.  110,  applied  only  to  cases 
where  an  adjudication  had  been  made ;  and  where 
there  had  been  no  adjudication  (as  was  the  plaintiff's 
case),  then:  practice  was  to  make  an  order  annulling 
the  insolvency  upon  the  insolvent  undertaking  to  con- 
firm all  the  proceedings  which  had  taken  place.     But 
it  has  been  decided  that  section  92  extends  to  cases 
where  no  adjudication  had  been  made, 
Tudway  v.  Jones,  1  K.  &  J.  691 ; 
the  plaintiff  ought  therefore  to  make  application  for  a 
revesting  order  to  the  London  Commissioners  of  Bank- 
ruptcy, who  have  jurisdiction  in  this  matter,  under 
section  1  of  the  Bankruptcy  Act  of  1861.     The  case 
does  not  fall  within  the  ** pending"  business  reserved 
to  the  Commissioners  of  Insolvency  by  section  24  of 
the  Act  of  1861, 

Anon,  6  L.  T.  (n.s.)  403; 
but  if  it  does,  then  the  plaintiff  has  lost  the  opportu- 
nity of  obtaining  a  proper  order  by  his  own  neglect, 
for  he  allows  seven  years  to  pass  without  making  an 
application  to  that  Court 
They  also  referred  to, 
Roehfori  v.  BatUrshy,  2  H.  of  L.  Ca.  388 ; 
Dyson  v.  Hornby,  7  De  G.  M.  &  G.  1. 
Srd.  Even  admitting  a  revesting  order  to  be  unne- 
cessary, such  delay  on  the  part  of  the  plaintiff  is  appa- 
rent on  the  face  of  the  bill  as  is  a  valid  ground  of 
demurrer. 

4th.  The  statements  upon  which  relief  is  asked  are 
not  sufficiently  precise, 

Wormald  y.  Delisle,  3  Beav.  18. 
5th.  The  bill  is  multifarious,  inasmuch  as  the  trans- 
action with  Ricardo  is  perfectly  distinct  from  the  sale. 
For  the  purpose  of  setting  aside  the  sale,  which  was 
made  subject  to  the  mortgage,  Ricardo  is  a  perfectly 
unnecessary  party. 

A  reply  was  not  called  for. 

The  Lobd  Chakcbllok  said,  that  the  case  stated 
in  the  bill,  if  established  at  the  hearing,  would  en- 
title the  plaintiff,  supposing  him  to  have  a  loots 
standi,  to  a  decree  to  have  the  sale  set  aside,  and  also 
to  prosecute  an  inquiry  into  the  true  right  of  Ricardo  ; 
because  the  demurring  defendants,  being  the  assignees 
of  Ricardo*8  interest,  would  haye  the  right,  even  if  the 
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sale  were  set  aside,  to  stand  in  his  place.  Complete 
justice  could  not  therefore  be  done,  without  dealing 
first  with  the  question  of  the  sale,  and  then  with  the 
question,  what  was  the  true  extent  of  Ilicardo*s  claim 
against  the  plaintiff,  and  what  therefore  the  latter 
ought  to  be  put  to  pay  to  the  purchaser,— -who,  if  the 
sale  were  set  aside,  would  be  a  mortgagee  only  to  the 
extent  of  the  sum  found  justly  due  to  Ricardo. 
The  various  defendants  were  therefore  sufficiently  con- 
nected together  by  the  allegations  made  against  them 
to  prevent  the  demurrer  for  multifariousness  being 
allowed. 

Although  the  bill  contained  much  matter  of  an  im- 
proper nature,  which  might  furnish  reasonable  ground 
for  complaining  of  the  impertinence  of  the  bill,  or  for, 
what  was  a  better  mode  of  proceeding,  dealing  with 
the  costs  to  be  allowed  the  plaintiff  at  the  hearing,  yet 
the  impertinent  matter  did  not  render  that  which  was 
pertinent  so  obscure,  so  indefinite,  or  so  uncertain,  that 
he  could  refuse  to  recognise  a  just  subject  of  complaint 
in  the  bill;  its  allegations  being  taken  as  admitted. 
In  the  bill  there  was  sufficient  to  justify  a  decree  in 
favour  of  the  plaintiff,  if  the  allegations  tamed  out  to 
be  warranted  by  the  evidence  adduced  at  the  hearing. 

Having  thus  disposed  of  these  secondary  questions, 
he  came  to  that  which  had  been  the  main  subject  of  the 
argument,— viz.,  whether  the  plaintiff  had  a  locus  standi 
in  the  Court.  Now,  it  was  alleged,  and  must  be  taken  to 
betnie,-that  a  large  surplus  had  remained  after  all 
the  purposes  of  administration  in  the  Insolvent 
Debtors'  Court  had  been  answered  and  satisfied.  The 
bUl,  therefore,  so  far  as  regarded  the  primary  purpose 
of  the  interference  of  the  Insolvent  Debtors'  Court,  in 
effect,  raised  a  case  which  showed  that  that  Court  had 
no  longer  any  duty  to  discharge.  The  rest  of  the  case 
showed  that  the  plaintiff  was  entitled  to  his  surplus 
property,  and  also  raised  an  issue  between  him  and 
his  assignees,  which  the  Court  of  Insolvency  (even 
if  it  were  now  in  existence)  was  quite  incompetent 
to  try ;  and  not  only  so,  but  the  forms  of  that  tri- 
bunal altogether  precluded  the  defendant  from  insist- 
ing that  the  plaintiff  ought  first  to  have  recourse  to  it ; 
and  obtain  a  revesting  order,  or  an  order  for  the 
assignee  to  account  to  him  for  the  suiphis  property. 

In  the  first  place,  the  issue  raised  by  the  plaintiff, 
that  the  as^gnees  had  fraudulently  made  away  with 
his  property  at  an  undervalue,  could  not  be  tried  by 
the  Insolvent  Debtors'  Court,  because  it  would  be 
necessary  that  the  purchaser,  a  party  to  the  fiuud, 
should  be  present  upon  the  trial  for  the  purpose  of 
restitution  ;  but  the  Insolvent  Debtors'  Court  had  no 
authority  to  bring  the  purchaser  before  it. 

Again,  if  it  were  said  that  the  plaintiff  must  get  an 
order  from  that  Court  to  restore  him  the  surplus  of 
lus  property,  either  such  order  would  in  express  terms 
be  destructive  of  the  plaintiff's  right,  or  the  plaintiff 
would  not  be  allowed  to  get  it,  except  on  an  account 
being  taken  and  passed,  —which  account  would  include, 
as  a  Intimate  transactlofn  by  the  assignee,  the  very 


fraudulent  transactions  complained  of  by  the  bill. 
To  tell  the  plaintiff,  therefore,  that  he  nmst  get  this 
order  from  a  Court  incompetent  to  try  the  issae 
raised,  was  to  deny  him  justice :  for  in  order  to 
obtain  it,  he  would  have  to  submit  to  terms  which 
would  effectually  prevent  him  from  having  the  power 
of  trying  the  question  in  this  Court,  or  any  other 
Court  of  competent  jurisdiction. 

Now  the  duty  of  the  Insolvent  Debtors*  Court  was 
discharged  when  all  the  debts  and  claims  were  satis- 
fied. It  followed  from  the  principles  of  Equity,  that 
the  surplus  property  remaining  undistributed,  and  no 
longer  required  for  any  function  of  that  Court,  fell 
under  the  general  rule  of  law,  which  raised  on  the  part 
of  the  legal  owner  of  property,  no  longer  required  for 
the  purposes  of  the  conveyance  to  him,  an  obligation 
to  restore  that  which  was  not  wanted  to  the  original 
owner,  from  whom  it  had  been  taken  for  a  limited 
purpose.  It  was  clear,  therefore,  that  the  surplus  of 
the  insolvent's  property  was  subject  to  the  law  of 
resulting  trusts  :  and  though  in  an  ordinary  case  it 
might  be  thought  fit  that  the  surplus  should  be  con- 
clusively ascertained  by  means  of  an  account  taken 
by  the  Insolvency  Court,  which  would  at  the 
same  time  require  for  its  officer  a  proper  discharge 
on  the  part  of  the  insolvent,  yet,  where  a  complaint 
was  made  against  the  officer  of  the  Court  of  such 
a  nature  that  the  Court  had  no  jurisdiction  to  try  it^ 
it  followed  from  the  infirmity  of  the  particular 
jurisdiction  that  it  would  be  a  denial  of  justice  to  im- 
pose on  the  insolvent  the  taking  of  an  account  which 
would  involve  a  discharge  to  the  officer  of  the  Court 
from  that  very  complaint,  which  the  Court  had  no 
power  to  try.  In  such  a  case  as  that,  this  Court 
would  exercise  that  universal  jurisdiction  which  it 
had  in  all '  cases  of  fraud  and  resulting  trust.  The 
moment  a  case  arose  which  a  special  jurisdiction  had 
not  authority  to  try,  that  special  jurisdiction  ceased, 
and  the  power  delegated  to  it  for  a  limited  purpose 
could  no  longer  be  invoked  to  bar  the  right  of  another 
Court  of  universal  jurisdiction  to  interfere  for  the 
purposes  of  justice.  Abundant  confirmation,  if  any 
were  wanted,  of  principles  so  plain  as  those  just 
stated  was  to  be  found  in  the  case  of  Wearing  v. 
Silts  {loc.  eU,). 

He  would  have  held,  therefore,  that  the  jilaintiff  was 
relieved  from  the  necessity  of  going  to  the  Insolvent 
Debtors'  Court,  even  if  that  Court  had  remained  in  all 
its  integrity  and  power.  But  by  the  Bankruptcy  Act 
of  1861,  the  jurisdiction  exercised  by  the  Commis- 
sioners of  Insolvency  was  transferred  to  the  Commis- 
sioners of  the  [Court  of  Bankruptcy,  but  only  for  the 
purposes  of  that  Act  Besides  that,  there  was  retained 
in  the  Commissioners  of  Insolvency  for  a  short  period 
a  limited  jurisdiction  and  authority  confined  to  matters 
pending  at  the  time  of  the  passing  of  the  Act,  and 
enabling  the  Commissioners  to  bring  parties  before 
them  with  a  view  to  wind  up  the  business  iHiich 
remained  to  be  done.    That  jurisdiction  was  made 
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detenninable  by  the  Lord  Chancellor,  and  had  accord- 
ingly been  finally  brought  to  an  end  by  an  order  made 
by  him  anterior  to  the  filing  of  this  biU.  There  might 
be^  and  probably  was,  still  a  right  to  resort  to  the  Com- 
missioners of  Bankruptcy  for  the  pnrpose  of  exercising 
the  neceasaiy  jurisdiction  in  respect  of  all  matters 
emeiging  and  arising  anew  out  of  antecedent  insol- 
Tencies.  Thus  (and  this  case  he  gave  merely  as  an  ex- 
ample, without  intending  to  limit  the  powers  of  the  Com- 
missioners of  Bankruptcy),  in  an  old  insolvency  appa- 
rently wound  up,  if  some  new  property  were  discovered, 
or  if  some  new  information  were  obtained  by  which  it 
worM  appear  that  the  creditors  might,  in  the  name  of 
the  Insolvent  Court,  recover  some  large  property, 
the  Commisaioners  of  Bankruptcy  would  have  power 
to  appoint  an  assignee  in  the  insolvency,  and  to  give 
such  directions  as  might  be  necessary  for  the  prose- 
cution of  such  a  right  But  he  was  of  opinion  that 
they  would  not  have  power  to  make  an  order  at  the 
instance  of  the  pliuntiff,  and  if  they  had  any  such 
poweis  they  would  have  it  on  the  same  tenM,  and 
mbject  to  the  conditions^  and  bounded  by  the  same 
restrictions  and  limits,  as  it  was  previously  held  and 
possenad  by  the  CommiMioners  of  Insolvency.  An 
application  to  the  Bankruptcy  Court  would  therefore 
subject  the  plaintiff  to  the  same  necessity  of  coming 
under  terms  destructive  of  his  rights  as  would  have 
accompanied  him  had  he  applied  to  the  Insolvent 
Debtors'  Court. 

It  was  said,  however,  that  the  plaintiff  did  make  the 
application,  and  that  the  matter  must  be  treated  as  res 
judicata.  But  it  was  plain  that  what  the  plaintiff  did 
was  merely  to  apply  to  the  Commissioner  expcurU,  and 
that  the  other  side  were  not  convened  or  cited  for  the 
puxpoae.  The  matter  was,  therefore,  not  resjvdicata; 
for  that  could  only  be  between  parties  duly  convened  on 
an  issue  properly  raised  and  rightly  decided. 

The  case  must  not  be  confounded  with  those  of 
Moek/ert  v.  BaUmiby  (loc.  ciL\  or  Dyson  v.  Homby 
{loc.  eU,),  the  principle  of  which  was,  that,  pending 
the  administration  of  the  insolvent's  estate  in  the 
Insolvent  Debtors'  Court,  this  Court  would  not 
interfere  with  the  assignee  in  any  matter  relating  to 
the  administration.  The  difference  lay  between  the 
refusal  of  the  Court  to  interfere  pending  administration 
in  another  Court,  and  the  right  and  duty  of  the  Court 
to  interfere  when  the  administration  in  that  Court  had 
ceased  :  and  here  not  only  had  the  administration 
ceased,  but  also  the  functions  of  the  Court  itself;  and 
the  limited  authority  which  remained  was  unequal  to 
the  decision  of  the  matter, —and  besides,  could  only  be 
exercised  on  terms  which  would  be  wholly  destructive 
of  the  plaintiff's  equity. 

The  demurrer  would,  therefore,  be  overruled ;  but 
without  costs,  as  the  matter,  added  to  the  bill,  ren- 
dered it  very  difficult  to  tell  what  was  the  definite  case 
made.  The  plaintiff  must  know  that  the  loss  of  his 
costs  was  entirely  attributable  to  his  own  injudicious 
and  improper  interference  in  the  matter. 


17  Nov.  1864.         ) 

Practice — Order  of  Bouse  of  Lords  made 
Order  of  Court  of  Chancery, 

Upon  an  ex  parte  application^  an  order  of  the  House 
of  Lords,  dismissing  an  ajjpcal  from  the  Court  of 
Chancery  vnth  costs,  to  be  taxed  by  the  Clerk  of  Par- 
liajnetUf  was  made  an  order  of  Court, 

In  this  suit  the  biU  was  dismissed  with  costs  by  his 
Honour  the  Master  of  the  Rolls.  On  appeal,  the 
House  of  Lords  affirmed  his  Honour's  decision,  and 
dismissed  the  appeal  with  costs,  to  be  taxed  by  the 
Clerk  of  Parliament.  The  costs  were  taxed  acoord- 
ingly,  but  payment  could  not  be  enforced  as  the 
House  of  Lords  was  not  sitting. 

Sir  Eugh  Cairns,  Q.  C,  and  Pemhertan,  now  moved 
ex  parte,  that  the  order  of  the  House  of  Lords  might 
be  made  an  order  of  this  Court,  referring  to 

Attomey-Oenerai  v.  Scott,  1  Ves.  418  ; 

Mann  v.  Ricketts,  3  De  a  &  Sm.  446^ 

Seton  on  Decrees,  1160. 

Thb  Lokd  Chancellor  made  the  order,  observing 
that  in  such  cases  there  was  a  difference  between 
appeals  firom  the  Courts  of  Common  Law  and  of  the 
Court  of  Chancery.  In  appeals  from  Courts  of  Com- 
mon Law  the  record  was  carried  up  to  the  House  of 
Lords,  and,  after  the  appeal  was  disposed  of,  was  sent 
back  again  ;  but  in  the  Court  of  Chancery  there  was 
no  record,  and,  the  ministerial  act  of  the  Court  was 
probably  requisite  in  order  to  make  the  order  of  the 
House  of  Lords  an  order  of  this  Court  It  must  not, 
however,  be  supposed  that  the  jurisdiction  of  the 
House  of  Lords  was  in  any  way  interfered  with. 


Blabsonv.  Blasson. 


Iiord  Chancellor. 

11,  21  Nov.  1864. 

Will,  Consirwtion — Children  en  ventre — 
"Bom  and  Living,'^ 

The  fiction  of  law  by  which  a  child  en  ventre  sa 
m&re  is  treated  as  actually  bom,  applies  only  for  the  pur- 
pose of  enabling  him  to  take  a  benefit. 

Where,  therefore,  in  a  will  a  trust  to  accumulate 
until  the  youngest  of  the  children  of  A,  B,  and  C,  who 
should  have  been  bom  and  living  at  the  testatrix^s^  de- 
cease, should  attain  ttoenty-oTie,  %oas  followed  by  a  be- 
quest of  the  accumiUated  fund  to  a  different  doss  of 
children:— 

Held,  that,  for  the  purpose  of  ascertaining  the  period 
of  distribution,  the  word  **bom''  jnust  be  interpreted 
in  its  natural  and  not  Us  fictitious  legal  sense. 

This  was  an  appeal  from  a  decision  of  Vice-Chan- 
ceUor  Kiudersley,  reported  8  N.  R.  407. 
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Sarah  Blaason,  by  her  will,  gave  stock  to  trustees 
upon  tmst,  to  accnxnulate  the  diyidends  thereof,  and 
when  and  so  soon  as  the  yonngest  of  the  children  of 
her  nephew  and  two  nieces  therein  named,  who  should 
have  been  bom  and  liying  at  the  time  of  her  decease, 
should  arrive  at  the  age  of  twenty-one  years,  then  to 
divide  the  stock  with  its  accumulations  among  all 
such  children  of  her  nephew  and  nieces  as  should 
be  then  living. 

Of  the  ddldren  of  the  nephew  and  nieces  now 
living  some  were  bom  before  the  testatrix's  death, 
two  were  en  ventre  at  that  time,  and  others  had 
been  begotten  subsequently.  All  the  children  ac- 
tually bom  before  the  testatrix's  death  had  attained 
twenty-one,  but  the  children  then  en  ventre  were  still 
infants. 

The  Vice-Chancellor  decided  that  the  accumulation 
ought  to  continue  until  the  youngest  of  the  children 
en  venire  attained  twenty-one,  and  that  the  fund  would 
then  be  divisible  among  aU  the  children  of  the  nephew 
and  nieces  then  living. 

Olaaae,  Q.C,,  Cadman  Jones,  and  Orenside,  for  the 
appellants,  the  children  bom  before  the  testatrix's 
death,  contelided, 

1st.  That  the  words  "children  who  shall  have 
been  bom  and  living,"  did  not  include  children  en 
venire, 

2nd.  That  the  words  "such  children"  in  the  trust 
for  division,  referred  to  the  class  of  children  mentioned 
in  the  previous  clause ;  and  that,  therefore,  the  chil- 
dren bom  subsequently  to  the  testatrix's  death  were 
not  entitled  to  share. 

The  Lokd  Chancellor  at  the  conclusion  of  their 
azgument,  expressed  an  opinion  that  the  fund  was 
divisible  among  all  the  children  of  the  nephew  and 
nieces  living  at  the  period  of  distribution. 

Baily,  Q.C7.,  and  Humphrey,  for  the  children  en 
ventre  at  the  testatrix's  death,  Kad  Toller,  Q.C,,  and 
Herbert  Smith,  for  the  children  begotten  after  the  tes- 
tatrix's death,  said  that  if  his  Lordship  was  of  that 
opinion,  it  was  for  their  interest  as  well  as  for  that 
of  the  appellants,  to  contend  that  the  class  of  children 
in  the  direction  to  accumulate  did  not  include  children 
en  ventre. 

The  arguments  against  children  en  ventre  being  in- 
cluded, were  as  follows. — 

The  only  case  in  which  children  en  ventre  had  been 
held  to  be  included  under  the  words,  "children  bom" 
was, 

Troioer  v.  JButts,  1  Sim.  k  Stu.  181 ; 
That  case  was  in  fact  founded  on  a  misconception  of 

WhUelocky,  ffeddon,  1  Bos.  &  Puh  243, 
where  the  devise  was  to  such  male  issue  as  John 
Whitelock  shall  have  at  the  time  of  John  Heddon 
attaining  twenty-one,  the  words  "begotten  and 
bom  "  only  occurring  in  a  condition  annexed  to  the 
devise,  and  which  was  clearly  fulfilled. 


The  other  case  relied  upon  by  Sir  John  Leach, 
Doe  d.  Lancashire  v.  Lancashire,  5  T.  R.  49, 
a  decbion  that  the  birth  of  a  posthumous  child  re- 
voked a  will  made  before  marriage,  only  furnished  a 
remote  analogy. 

In  Bennett  v.  Honytoood,  Amb.  708, 
Lord  Apsley  considered    that    the    rule   as  to    ad- 
missibility of  children  en  ventre  only  applied  to  devises 
to  children,  and  not  to  a  devise  to  relations. 

The  use  of  the  two  words  "bom"  and  "living" 
in  the  present  instance  seemed  to  show  that  the  tes- 
tatrix intended  to  distinguish  between  them. 

The  rule  that  a  child  en  ventre  sa  mire  was  to  be 
considered  as  bom,  applied  only,  where  it  would  be 
for  the  child's  benefit, 

Swinburne,  pt  4,  sect.  15,  vol.  iL  p.  562,  (7th. 

ed.); 
Millar  v.  Turner,  1  Yes.  85  ; 
Wallis  V.  Hodson,  2  Atk.  114. 

Hifnde  Palmer,  Q^C,  and  OiU,  for  the  trustees, 
stated  that  both  the  nieces  were  dead,  and  that  it  was 
highly  improbable  that  the  nephew  would  have  any 
more  chil^n,  and  they  declined  to  argue  agpunst  th» 
immediate  division  of  the  fund. 

21  Nov.  1864. 

The  Lord  Chancellor.— In  Trower  v.  Butts,  a  case 
determined  by  Sir  John  Leach  in  1823,  it  was  decided, 
that  a  bequest  of  personalty  in  trust  for  all  the 
children  of  the  testatrix*s  nephew  bom  in  the  life- 
time of  the  testatrix,  included  a  child  of  which  the  wife 
of  the  nephew  was  enceinte  at  the  death  of  the  testatrix^ 
although  not  born  until  several  months  after  such  de- 
cease. In  the  present  case  some  doubt  was  expressed  by 
the  Vice-chancellor  as  to  the  correctness  of  that  deci- 
sion. But  in  his  Lordship's  opinion  the  judgment  of  Sir 
John  Leach  was  right,  and  well  warranted  by  antecedent 
decisions  in  our  law.  The  same  rule  prevailed  in  other 
systems  of  jurispradence.  In  the  Digest,  Book  I,  title 
5  De  Statu  Hominum,  sect.  7,  it  was  said,  "  Qui  in 
utero  est,  perinde  ac  si  in  rebus  humanis  esset,  custo- 
ditur,  quoties  de  commodis  ipsiuspartHs  qtueriiur,  quan- 
quam  alii,  antequam  nascatur,  nequaquam  prosit." 
And  again,  in  section  26,  it  was  said,  "  Qui  iu  utero 
sunt  in  toto  psene  jure  civili  intelliguntur  in  rerum 
natur&esse." 

It  was,  however,  material  to  observe  that  the  fiction 
or  indulgence  of  the  law,  which  treated  the  unborn 
child  as  actually  bom,  applied  only  for  the  purpose  of 
enabling  the  unborn  child  to  take  a  benefit  which, 
if  bom,  it  would  be  entitled  to;  and  that  it  was 
limited  to  cases  where  "de  commodis  ipsiuspartfis 
quaeritur." 

This  was  well  expressed  by  John  Voet  in  his 
Commentary  on  the  title  of  the  Digest  just  cited. 
Speaking  of  the  "  nascituri, "  his  words  were,  *  *  Fictione 
tamen  juris  pro  jam  natis  habentur,  quoties  de  ipso- 
ram  commodo  agitur,"  and  again,  "Quod  si  non 
ipsoram  in  utero  existentium  sed  tertu  tantum  vert^- 
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tur  commodnm,  cessat  ilia  juria  fictio,  quA  pro  jam 
natb  haberentur,  nee  aliis  prosuat,  niai  nati." 

That  distinction  supplied  the  ground  for  the  decision 
of  the  present  case.  Reference  had  been  made  by  the 
testatrix  to  the  time  when  the  youngest  of  the  child- 
ren of  her  three  nephews  and  nieces,  who  should  be 
bom  and  living  at  the  time  of  her  decease,  might 
arrive  at  the  age  of  twenty-one  years,  and  that  refer- 
ence was  made  for  the  purpose  of  putting  an  end,  on 
that  event,  to  a  trust  for  accumulation,  and  the  words 
were,  therefore,  descriptive  only  of  a  natural  event, — 
namely,  the  coming  of  age  of  the  youngest  of  the 
children  who  were  bom  and  living  at  the  death  of  the 
testatrix  ;  in  which  description  the  word  *'  bom  "  must 
have  its  natural  and  not  its  fictitious  legal  interpre- 
tation. 

It  was  indeed  true  that  in  the  present  singular  in- 
stance the  class  of  children  to  take  under  the  gift  might 
be  augmented  in  number  by  holding  that  the  words, 
"who  shall  have  been  born  and  living  at  the  time 
of  my  decease,**  included  children  then  m  tUero; 
bat  that  would  not  be  warranted  by  the  principle  of 
this  peculiar  rale  of  constraction,  which  was  limited  to 
cases  where  such  construction  of  the  word  "  bom  **  was 
necessary  for  the  benefit  of  the  unborn  child,  and  no 
such  necessity  here  arose.  Inasmuch,  therefore,  as  the 
words  in  question  were  used  for  the  purpose  only  of 
ascertaining  a  period  of  time,  and  were  not  a  description 
of  children  as  objects  of  a  bequest  or  trust,  he  was  of 
opinion  that  the  words  "bom  and  living  at  the  time 
of  my  decease"  did  not  include  children  in  tUero, 
and  that  the  trust  for  accumulation  ceased  when  the 
youngest  of  the  children  actually  bom  and  living  at 
the  death  of  the  testatrix  attained  majority.  For 
those  reasons  he  reversed  that  part  of  the  judgment  of 
the  Yice-Chancellor. 

On  the  other  point,  his  Lordship  agreed  with  his 
Honour.  The  period  of  division  was  the  time  when  the 
youngest  of  the  children  actually  bom  at  the  death  of 
the  testatrix  attained  majority,  and  the  stock  and 
arcumulations  were  directed  to  bo  divided  among  all 
such  chOdren  of  her  nephew  and  nieces  as  should  be 
thfH  living,  vii.,  at  the  period  of  division ;  and  as 
there  was  nothing  to  restrict  or  limit  those  words  of 
description,  all  the  children  bom  after  the  death  of 
the  testatrix,  but  before  the  period  of  division,  were 
entitled,  if  living  at  that  period.  The  order  of  the 
"Vice-Chancellor  must  be  varied  accordingly. 


Lords  Justices.  |  j^^^j,^^^  tbusto. 
17  JtTLY,  1864.       J 

Voluntary  Settlement — AssifffimerU  of  Equitable 
Reversion — Notice  to  Trustees. 

On  a  volufUary  assvpimml  of  an  equitable  reversion, 
^^*Tt  being  no  povoer  in  the  assignor  to  deal  with  the 
l«9ol  inUrest,  noUce  to  the  trusties  is  not  necessary  to 
^  'M2ttf%  pfthe  assigntnent. 


An  unmarried  vwman,  the  oumer,  subject  to  a  settle- 
Tnent,  of  a  reversionary  equitable  interest  in  a  sum  of 
stock,  assigned  it  by  dud  to  volunteers.  No  one  except 
her  solicitor,  who  was  also  the  solicitor  to  the  trustees 
of  the  settlement,  was  informed  of  the  assignment. 
She  kept  the  deed  in  her  possession,  and  afterwards 
destroyed  it,  and  subsequently  dealt  with  the  fund  by 
will: — 

Held,  that  the  assignees  were  entitled  to  the  fund  as 
against  the  beneficiaries  under  the  will. 

This  was  an  appeal  by  the  Attomey-General  from 
an  order  made  by  the  Master  of  the  RoUsf  on  a 
petition  for  a  declaration  and  payment  of  a  fund  out  of 
Court. 

By  a  voluntary  deed,  dated  the  11th  of  May,  1852, 
Lady  Catherine  Cholmeley  assigned  her  reversionary 
interest  in  the  fond  in  question,  then  vested  in  trustees 
under  a  settlement,  to  trastees  on  certain  charitable 
trusts. 

Lady  Catherine  retained  this  deed  in  her  own 
possession,  and  its  existence  was  never  communicated 
either  to  the  trustees  of  the  deed,  of  the  settle- 
ment, or  for  the  charity.  Previous  to  her  death, 
Lady  Catherine  destroyed  the  deed,  under  the  im- 
pression that  she  thereby  acquired  power  to  dispose 
of  her  interest  in  the  fund  by  her  will.  By  her 
codicil  dated  the  2nd  of  March,  1857,  she  bequeathed 
her  interest  in  the  fund  to  the  children  of  her  late 
brother. 

The  case  is  reported  4  N.  B.  453,  where  the  facts 
are  sufficiently  stated. 

The  Attomey-Oeneral  and  T,  H,  Terrell,  for  the 
Attomey-Grcneral,  contended  that  this  was  a  complete 
assignment  There  was  nothing  left  undone  by  the 
assignor  which  was  necessary  and  possible  to  be  done. 
The  fund  was  vested  in  the  trustees  of  the  fbrmer 
settlement,  and  Lady  Cholmeley  had  no  right,  during 
the  life-time  of  the  tenant-for-life,  to  require  any 
alteration  in  their  possession.  As  to  notice  to  the 
trustees,  this  might  be  necessary  as  against  a  subse- 
quent assignee  for  value  without  notice,  but  was 
wholly  unnecessary  as  against  the  assignor  or  volun- 
teers claiming  under  her;  besides,  notice  could  be 
given  at  any  time,  and  by  any  person ;  it  was  no 
more  the  part  of  the  assignor  to  give  notice  than  any 
other  indifferent  person  ;  and  notice  was  sufficiently 
given  by  the  fact  of  the  claims  being  made  in  Court. 
They  cited, 

Loveridge  r.  Cooper,  3  Buss.  80,  48  ; 

Sloane  v.  Cadogan,  Sug.  V.  k  P.  1119  (11th  ed.) ; 

Forteseue  v,  Bamett,  3  Myl.  &  E.  36  ; 

Blakely  v.  JBrady,  2  Dr.  &  WaL  311 ; 

Meek  v.  Kettlewell,  1  Hare,  464  ;  1  Ph.  342  ; 

Kekeuneh  v.  Manning^  1  De  G.  M.  &  G.  176  ; 

Donaldson  v.  Donaldson,  Kay,  711. 
They  commented  upon 

Bridge  v.  Bridge,  16  Beav.  315 ; 

Beech  v.  Kemp,  18  Beav.  235. 
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Next,  the  evidence  of  the  execution  of  the  deed  hj 
Lady  Cholmeley  is  satisfactory,  and  the  circumstance 
that  she  kept  the  deed  in  her  possession  does  not 
create  any  difficulty, 

Fletcher  v.  Fletcher,  4  Hnre,  67. 

Hobhousef  Q.C.,  and  W.  W.  Karslake,  for  the  bene- 
ficiaries under  Lady  Cholmeley's  will,  contended  that 
the  circumstances  of  the  case  showed  that  the  transac- 
tion was  incomplete,  and  that  the  settlor  intended  it 
to  be  so,  and  that  the  fact  of  her  keeping  the  deed 
in  her  possession,  not  communicating  its  contents  to 
the  trustees,  or  any  one  else,  and  afterwards  destroy- 
ing it,  proved  that  her  intention  from  the  beginning 
was  to  retain  a  power  of  revocation ;  and  the  solicitor 
ought  to  have  told  her  that  such  a  power  could  have 
been  inserted  in  the  deed.    They  cited, 

Ncddred  v.  GUham,  1  P.  W.  576 ; 

King  v.  Cotton,  2  P.  W,  257  ; 

ffope  V.  Hannan,  11  Jur.  1097  ; 

Doe  d.  Gamons  v.  Knight,  5  B.  &  C.  671 ; 

Boughion  v.  Boughton,  1  Atk.  625 ; 

Cecil  V.  Butcher,  2  Jac.  &  w!  565 ; 

Phillipson  v.  Kerry,  32  Beav.  628 ; 

Uniacke  v.  Giles,  2  MolL  257  ; 

Nanney  v.  Williams,  22  Beav.  452. 

ff.  F.  Bristowe,  Bird,  S,  Thompson,  F,  0.  ffaynes, 
and  Nugent,  appeared  for  various  parties. 

The  Attorney-General,  in  reply,  cited, 
Forshaw  v.  Welsby,  30  Beav.  243. 

Enxoht  Bbuce,  L.J.^  said  that,  on  the  evidence 
before  the  Court,  he  did  not  think  that  there  could  be 
any  doubt  as  to  the  validity  of  the  deed  :  neither  the 
circumstance  of  the  deed  containing  no  power  of 
revocation,  nor  any  other  circumstance,  showed  any 
unfaimess  in  the  transaction,  or  that  the  settlor  was 
in  any  way  ignorant  of  the  contents  of  the  settle- 
ment It  might  be,  that,  if  a  bill  were  filed  to  set 
aside  the  deed,  evidence  could  be  furnished  that  the 
terms  of  the  deed  did  not  accord  with  Lady  Ohol- 
meley's  intentions,  and  one  of  the  three  grounds  of 
mistake,  misapprehension,  or  bad  advice,  might  be 
established,  and  thus  a  case  be  made  for  setting  aside 
the  deed,  but  on  the  evidence  now  adduced  there  was 
no  such  case.  He  thought  that  effect  most  be  given 
to  the  deed,  although  notice  was  not  given  to  the 
trustees,  and  that  the  order  of  the  Master  of  the 
Rolls  ought  to  be  reversed,  and  an  order  made  carry- 
ing out  the  provisions  of  the  deed,  but  time  should  be 
allowed  to  the  plaintiffs  to  file  a  bill  to  set  aside  the 
deed,  if  they  should  think  proper  to  do  so. 

l^[^tXEB,  L.  J.,  said,  that  he  was  glad  that  this  case 
had  come  before  the  Court,  as  he  had  long  antici- 
pated from  what  had  been  said  in  Meek  v.  Kettletoell 
(loe,  ciL),  that  the  question  of  the  necessity  of  giving 
notice  to  trustees  in  a  case  such  as  the  present  would 
require  a  judicial  decision.  He  was  strongly  of 
opini""  ♦^«*'  ♦^^o  want  of  notice  did  not  affect  the 


validity  of  the  deed ;  and  was  glad  to  find  that  the 
Vice-Chancellor  Wood  had  taken  the  same  view  of  the 
case  in  Donaldson  v.  Donaldson  {loc.  cit.). 

Upon  the  true  effect  of  the  evidence  there  could  b© 
no  doubt  that  the  deed  was  validly  executed  by  Lady 
Cholmeley,  and  must,  therefore,  be  established. 
Naldred  v.  Gilham  {loc,  cit,)  was  a  special  case  in  its 
circumstances ;  Cecil  v.  Butcher  {loc  cit.),  and 
BougTUon  v.  BoitgTUon  {loc,  cit.)  went  upon  entirely 
different  grounds  He  concurred  with  the  Lord 
Justice  as  to  the  propriety  of  allowing  the  petitioners 
a  short  time  to  file  a  bill  to  set  aside  the  settlement. 
Unless  the  petitioners  should  file  such  a  bill  within  a 
fortnight,  [the  order,  at  the  expiration  of  that  period, 
would  be  drawn  up,  in  accordance  with  their  Lord- 
ships' opinion. 


Master  of  the  Bolls. }  ggg^  ^  Stoiwshkwkb. 
19,  21  Nov.  1864.        S 

Will,  Cmstniction — Descendant 

The  word  "  descendants  "  in  a  will  .— 
Held,  in  the  absence  of  any  lineal  desoendanls,  to 
fnean  collateral  descendants. 

T.  F.  Grosvenor,  by  his  will  made  in  1827,  after 
giving  life  interests  in  part  of  his  real  estates  to  his 
wife,  his  sister  Mrs.  Brentnall,  Mrs.  Sparrow,  and 
Mra.  Moreton,  devised  the  same  to  6.  N.  Best  upon 
trust  to  sell  the  same,  and  to  pay  the  nett  moneys 
arising  from  the  sale,  and  any  rents  received  between 
the  death  of  the  life  tenants  and  the  sale  "unto  such 
persons  or  person  as  shall  at  the  time  of  the  decease  of 
the  survivor  of  them  my  said  dear  wife,  my  sister, 
and  the  said  Mrs.  Sparrow  and  Mrs.  Mary  Moreton, 
be  the  nearest  in  blood  to  me  as  descendants  from  my 
great-grandfather,  Mr.  Joshua  Stonehewer,  heretofore 
of  Leek  aforesaid,  and  whose  kindred  with  die  ori^- 
nates  from  him,  as  well  females  as  males,  and  whether 
from  females  or  males,  if  more  than  one  in  equal 
degree,  then  in  equal  shares  and  proportions,  but  if 
only  one,  then  to  such  only  one  and  to  their  his  or  her 
heirs  and  assigns. "  There  wore  also  bequests  to  Thomas 
Stonehewer  and  his  sister,  and  to  G.  N.  Best,  but  no 
gift  was  made  to  the  issue  of  the  testator  or  his  sister ; 
and  at  the  date  of  the  will,  in  consequence  of  the  tes- 
tator being  sixty-seven,  Jiis  wife  forty-six,  and  his  sister 
seventy  years  of  age,  it  was  improbable  that  either  the 
testator  or  his  sister  should  have  any  issue.  The 
testator  died  in  1881  without  issue,  his  sister  Mrs. 
Brentnall  being  his  heir-at-law.  Mrs.  Brentnall  died 
in  1843  without  issue,  having  by  her  will  dated  in 
1838  devised  all  her  property,  real  and  personal,  to 
G.  N.  Best,  and  appointed  him  her  executor.  The 
plaintiff  was  the  devisee  and  executor  of  G.  N.  Best, 
and  also  his  heir-at-law.  The  testator's  widow  sur- 
vived the  other  life  tenants,  and  died  in  August,  1868. 
At  the  date  of  the  will  the  testator  and  his  sister  were 
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the  only  lineal  descendants  of  J.  Stonehewer,  and  con- 
sequently at  the  death  of  the  testator's  widow,  the  sur- 
▼iror  of  the  tenants  for  life,  there  was  no  lineal  de- 
scendant of  J.  Stonehewer  in  existence.  The  plaintiff 
therefore  claimed  to  he  beneficially  entitled  to  the 
real  estates  devised  by  the  testator,  contending  that 
the  trust  had  determined.  Three  of  the  defendants 
claimed  as  great-grandchildretf,  and  one  as  great-great- 
grandchild of  Thomas  Stonehewer,  the  brother  of  J. 
Stonehewer,  to  be  entitled  to  the  benefit  of  the  trust. 
One  of  the  defendants,  who  was  also  a  great-great- 
grandchild  of  Thomas  Stonehewer,  disclaimed.  There 
were  other  persons  who  claimed  to  be  entitled  as 
collateral  descendants  of  J.  Stonehewer,  but  they  were 
not  made  parties  to  the  suit. 
The  suit  now  came  on,  on  motion  for  decree. 

Stlwyn,  Q.a,  and  C.  ffaJl,  for  the  pkintiff,  con- 
tended that  the  words  of  the  will  meant  lineal  descen- 
dantSL  That  was  the  natural  meaning  of  the  word 
** descendants"  when  not  limited  by  the  word  "colla- 
teral," 

CronUij  y,  Clare,  3  Swan.  820  ;  Amb.  897 ; 
Oddie  V.  Woodford,  3  Alyl.  &  Cr.  684. 

The  addition  of  the  word  "collateral  **  was  excluded 
in  the  present  case  by  the  words  "  whose  kindred  with 
me  originated  from  him." 

SomthgaUy  Q.O.,  and  ff.  Prendergast,  for  the  defen- 
dants, contended  that  "descendants"  included  colla- 
tefsl  as  well  as  lineal  descendants, 

Webster's  Dictionary,  "  Descendant ;" 
Todd's  Johnson's  Dictionary,  "  Descent  ;'* 
Co.  Litt  10  b,  13  6,  237  a  ; 
2  Black.  Com.  201. 
*'  Lineal  Descendants"  had  been  construed  to  mean 
blood  lelations  in 

OraiJk  v.  Lamh,  1  Coll.  489. 
The  testator  meant  to  point  to  his  nearest  relations, 
and  mentioned  J.  Stonehewer  as  the  link  between  him 
and  them. 

Imecj  for  the  defendant  who  had  disclaimed,  asked 
for  hia  coats. 

SeUffiff^  Q-C  in  reply,  observed,  that  on  the  defen- 
dants'' contention,  "descendant**  would  include  the 
father  as  well  as  brother  and  nephew  of  the  pro- 
potiUu. 

Thx  MiSTEK  OF  THE  RoLLS  said,  that  this  was  a 
question  of  the  construction  of  the  words  of  a  wiU, 
and  chiefly  of  the  word  "  descendants."  There  was  at 
the  date  of  the  will  no  lineal  descendant  of  J.  Stone- 
hewer except  the  testator  and  his  sister,  and  it  was 
highly  improbable  at  that  time  that  either  of  them 
would  have  any  issue.  The  property  of  the  testator 
was  to  go  as  directed  in  the  clause  of  the  wilL  The 
words  there  made  use  of  could  not  mean  lineal  descen- 
dant0|  because  after  the  decease  of  the  testator  and 
hia  osier  without  issue  there  could  be  no  lineal 
The  question  was,  whether  the  Court 


could  put  any  other  fair  and  intelligible  meaning  on 
the  words  ;  for  if  not,  there  would  then  be  an  intestacy 
as  respects  the  equitable  interest  in  the  property. 
It  was  common  to  speak  of  two  kinds  of  descendants, 
lineal  and  collateral^  and  if  "descendants"  by  itself 
meant  only  the  former,  the  term  lineal  would  be  super* 
fluous.  It  was  also  a  common  expression  to  speak  of 
the  transmission  of  an  estate  to  one  who  was  collate- 
rally related  to  an  intestate  as  a  "  descent"  The  defi- 
nitions of  "  descent "  in  Coke  on  Littleton  and  Black- 
stone  were  borne  out  by  that  in  Johnson's  Dictionary ; 
and  unless  the  issue  of  an  intestate's  brother  were  called 
descendants  of  the  intestate,  there  was  no  word  to 
express  the  relation  between  tliem  and  the  intestate 
in  respect  of  their  succession  to  his  property  ;  while, 
on  the  other  hand,  the  expression  collateral  descen- 
dants would  have  no  meaning.  If  the  testator  had 
used  the  expression  collateral  descendants,  there 
would  have  been  nothing  in  the  will  to  throw  any 
doubt  on  his  meaning.  He  had  used  the  word 
"descendants"  only,  and  his  great-grandfather  had 
no  lineal  descendants ;  it  might  therefore  be  collected 
that  he  meant  collateral  descendants,  and  it  would  be 
too  narrow  a  construction  to  say  that  he  meant  to 
exclude  collaterals  because  that  word  was  omitted,  and 
it  was  certainly  one  which  the  Court  would  not  adopt 
to  create  an  intestacy.  The  expression  "whose 
kindred  with  me  originated  from  him,"  presented  no 
difficulty,  as  it  merely  meant  the  persons  through 
whom  the  testator's  nearest  relations  were  connected 
with  the  testator.  There  must  be  a  declaration  that 
*  <  descendants  "  in  the  testator's  will  meant ' '  collateral 
descendants." 

As  the  defendant  who  had  disclaimed  was  one  step 
more  remote  than  the  three  defendants  who  were 
great-grandchildren,  he  had  clearly  no  right  to  the 
property,  and  need  not  have  been  made  a  party ;  and 
he  was  therefore  entitled  to  his  costs. 


Eindersleyy  V.»0.  )   The     Alliance     Bake 
10,  21  Nov.  1864.       }       (Limited)  v.  Broom. 

Demurrer — Creditor  and  Debtor — Promue-^ 
Specific  Performance, 

A  eredilor  applied  to  ht3  debtor  to  give  security  for  a 
balance  of  account,  and  the  debtor  promised  to  give  such 
security,  but  afterwards  refused  to  fulfil  his  promise. 
The  creditor  fUed  a  bUlfor  specific  performance : — 

Held,  on  demurrer,  that  the  implied  forbearance 
of  the  creditor  teas  a  sufficient  considercUion  for  the 
promise. 

This  was  the  hearing  of  a  demurrer  for  want  of 
equity  to  a  bill  filed  by  a  creditor  against  a  debtor,  to 
obtain  specific  performance  by  the  debtor  of  a  promise 
to  give  security  for  his  debt,  and  for  an  injunction 
to  restrain  the  defendants  from  parting  with  such 
securities. 
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The  plaintiffs,  the  Alliance  Bank  (Limited)  were  a 
joint-stock  banking  company,  having  places  of  business 
at  Liverpool  and  London ;  the  defendants,  Messrs. 
Broom,  were  merchants  at  Liverpool.  The  Alliance 
Bank  had,  from  time  to  time,  advanced  moneys  to 
the  Messrs.  Broom ;  and  in  September,  1864,  there  , 
was  a  balance  due  from  them  to  the  bank  of  upwards 
of  22,000Z.  In  that  month  the  bank  requested  Messrs. 
Broom  to  give  them  security  for  the  amount  so  due  ; 
and  accordingly  they,  on  the  19th  of  September,  1864, 
wrote  to  the  manager  of  the  bank  a  letter  containing 
these  words  : 

"  "We  beg  to  hand  you  the  following  particulars  of 
produce  which  wo  propose  to  h3^othecate  against  our 
loan  account ;  and  at  the  same  time  undertake  to  pay 
the  proceeds  as  we  receive  them  to  the  credit  of  the 
same  account" 

This  was  followed  by  a  list  of  the  goods  proposed  to 
be  so  hypothecated. 

This  letter  was  delivered  in  person  by  W.  T.  Broom, 
one  of  the  firm,  who,  at  the  same  time,  pointed  out 
that  some  of  these  items  had  been  sold,  but  the  pur- 
chase-moneys had  not  then  been  received. 

The  bank,  the  next  day  (the  20th  of  September), 
applied  to  Messrs.  Broom  for  the  warrants  for  delivery 
of  the  goods  mentioned  in  the  above  letter,  who  pro- 
mised to  deliver  such  warrants  to  the  bank  as  soon  as 
they  could  be  obtained  from  the  warehouses. 

On  the  23rd  of  September,  the  deputy  manager  of 
the  bank  went  to  tiie  Messrs.  Broom's  office,  and 
pressed  for  the  names  of  the  purchasers  of  such  of  the 
goods  mentioned  in  the  above  letter  as  had  been  sold, 
and  for  the  names  of  the  warehouses  in  which  all  the 
goods  therein  mentioned  were  stored.  The  Messrs. 
Broom  gave  him  the  names  of  some  of  the  warehouses, 
but  said  notices  to  the  keepers  of  the  warehouses 
would  be  useless,  as  they  would  not  recognise  any 
claims  by  persons  other  than  the  holders  of  warrants. 
On  the  25th  of  September,  the  Messrs.  Broom  said 
they  were  advised  not  to  hand  over  the  warrants,  and 
they  subsequently  refused  to  comply  with  the  terms  of 
the  letter  of  the  19th  of  September. 

The  bank  accordingly  filed  the  present  bill,  praying 
that  they  might  be  declared  entitled  to  a  charge  upon 
the  several  goods  mentioned  in  the  letter,  and  upon 
the  proceeds  of  such  of  them  as  had  been  sold,  for  the 
amount  due  to  them  from  the  Messrs.  Broom  upon 
the  loan  account ;  and  that  the  Messrs.  Broom  might 
be  restrained  by  injunction  from  dealing  with  the 
goods  in  question,  or  with  the  proceeds  of  such  of 
them  as  had  been  sold. 

Daniel,  Q.C.,  and  /.  N,  Biggins,  for  the  demurrer. 
The !  letter  does  not  constitute  an  agreement  which 
the  Court  will  execute.    There  is  no  consideration. 
The  plaintiffs  were  in  precisely  the  same  position  after 
the  so-called  agreement  as  before. 
Smith  on  Contracts,  87  ; 
Addison  on  Contracts,  chap.  1.  sect  1 ; 


EaHwood  v.  Kenyon,  11  Ad.  &  £.  450  ; 

Tfumaa  v.  Thomas,  2  Q.  B.  859  ; 

Hopkins  v.  Logan,  5  M.  &  W.  241 ; 

Kaye  v.  DuUon,  7  M.  &  Gr.  807. 
Could  such  a  contract  be  enforced,  this  case  would  be 
within  the  mischief  of  the  Bills  of  Sales  Act,  17  &  18 
Vict.  c.  36.  If  it  is  a  rule  that  *'  the  Court  will  not 
enforce  the  specific  performance  of  a  contract  to  sell 
mercantile  goods,*'  still  less  will  it  enforce  a  con- 
tract to  mortgage  them. 

A  mere  agreement  to  deposit  an  article  as  a  security 
does  not  constitute  an  equitable  mortgage  thereof, 

EzparU  Coombe,  i  Mad.  249. 

Bevir,  for  the  bill 

The  BiUs   of  Sales  Act  does  not  apply  between 

vendor  and  vendee.     The  existence  of  the  debt  at  the 

time  of  the  promise  of  the  defendants  furnished  a 

sufficient  consideration  for  such  promise.   He  relied  on 

Twync^sCase,  8  Co.  80 ;  1  Smith's  lioading  Cases,  1. 

Daniel,  Q.C.,  in  reply. 

KiNDERSLET,  Y.-C,  Said  that  the  defendants  had 
put  in  a  general  demurrer  to  the  bill,  and  maintained 
that  the  promise  was  without  consideration,  a  nxuiwn 
p<ictuni  which  this  Court  would  not  enforce.  They 
said, — ^tho  plaintiffs  gave  us  no  time  in  consideratiou 
for  our  promise,  they  did  not  undertake  to  abstain 
from  suing  us  for  a  day.  This  was  so ;  and  the  ques* 
tion  was,  was  such  consideration  necessary?  There 
was  a  demand  by  a  creditor  for  security,  and  upon 
this,  a  promise  by  the  debtor  to  give  such  security. 
When  a  creditor  demanded  payment,  and  in  conse- 
quence his  debtor  agreed  to  give  him  certain  security, 
although  there  was  no  promise  on  the  part  of  the  cre- 
ditor to  abstain  from  suing,  yet  the  effect  was,  that 
the  creditor  gave  in  fact,  and  the  debtor  in  faet 
received,  a  certain  forbearance,  not  specified  but  still 
existing  to  some  extent  If  upon  such  an  application 
the  debtor  refused  to  give  the  security  required,  the 
creditor  would  take  immediate  steps  to  enforce  his 
demand.  The  debtor  did  [then  receive  a  certain 
amount  of  forbearance.  It  was  true  that  the  creditor 
might  at  any  time  proceed  to  enforce  payment  in  spite 
of  his  debtor's  promise ;  still  the  circumstances  implied 
the  receipt  by  the  debtor  of  a  cei-tain  amount  of  for- 
bearance which  he  would  not  otherwise  have  received. 
The  demurrer  must  be  overruled  with  costs. 


Stuart,  V.-C.     J 

17,  18,  19  Nov.  1864.  1 


SiifPsoN  V.  The  South 
Staffordshire  Water- 
works COMPANT. 

Injunction — WateruH^rh  Act,  1847,   10    Vict, 
c.  17,  «.  \2— Right  to  Take  Water. 

A  Waterworks  Company  proceeded  wider  the  incor- 
porated provisions  of  the  Waterworks  Clauses  Act, 
1847,  to  sink  a  well  and  erect  pttmps  on  land,  through 
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tcMch  (heir  special  Act  only  authorised  them  to  carry 
an  aqueduct : — 
Held,  t?uU  they  toere  entitled  to  do  so. 

The  Waterworks  Clauses  Act,  1847  (10  Vict.  c.  17, 
s.  12),  enacts  that  the  undertakers  entitled  to  the 
benefit  of  its  provisions  "  may  from  time  to  time  sink 
such  wells  or  shafts,  and  make,  maintain,  alter,  or  dis- 
continue such  reservoirs,  waterworks,  cisterns,  tanks, 
aqueducts,  drains,  cuts,  sluices,  pipes,  culverts, 
engines,  and  other  works,  and  erect  such  buildings 
upon  the  lands  and  streams  authorised  to  be  taken  by 
them  as  they  shall  think  proper  for  supplying  the  inha- 
bitants of  the  town  or  district  within  the  prescribed 
limits  with  water." 

The  defendants,  the  South  Staffordshire  Water- 
works Company,  were  empowered  by  their  special  Act, 
27  &  28  Vict.  c.  Ixxxix.  s.  7  (1864),  with  which  the 
Lands  Clauses  Acts  and  the  Waterworks  Clauses  Acts, 
1847  and  1863,  were  incorporated,  to  make  and  main- 
tain the  reservoirs,  aqueducts,  and  other  works  therein 
described,  in  the  line  and  situation,  and  on  the  levels, 
and  upon  the  lands  delineated  on  their  deposited  plans, 
and  d^cribed  in  their  books  of  reference,  and  defined 
on  their  sections,  and  to  enter  upon,  take,  purchase, 
and  use  such  of  the  lands,  streams,  and  waters  men- 
tioned in  the  plans  and  books  of  reference,  as  they 
might  deem  necessary  for  all  or  any  of  those  purposes ; 
and  to  take  such  water  as  they  might  require  for  the 
purposes  of  that  and  of  their  former  special  Acts  and 
the  incorporated  Acts. 

The  works  described  included  an  aqueduct,  which, 
according  to  the  plans  and  sections,  was  to  be  con- 
structed in  tunnel,  and  to  pass  through  a  field  belong- 
ing to  the  plaintiffs,  and  included  in  the  book  of 
reference.  Only  a  small  portion  of  the  field  would  bo 
wanted  for  the  site  of  the  aqueduct. 

The  company  gave  to  the  plaintiffs  a  notice  to  treat 
for  the  purchase  of  the  whole  field  ;  but  the  plainti£Es, 
finding  (as  was  admitted  to  be  the  case)  that  the 
company  had  found  springs  of  water  in  the  field,  and 
intended  to  dig  a  well  and  erect  permanent  steam-pump- 
ing engines  for  the  purpose  of  increasing  their  supply  of 
water,  obtained  from  Kindersley,  V.-C,  in  the  vacation, 
an  interim  injunction  restraining  the  company  from 
entering  upon  the  field,  except  for  the  purpose  of  con- 
fitmctijig  the  aqueduct  Tlipy  now  asked  that  the 
injunction  might  bo  made  perpetual 

Ort«n£,  Q,0.i  and  IlittpbeSj  for  the  pkintiffs. 
The  company  can  only  coinix!!  ua  t*)  sell  our  laud 
for  the  purposes  of  tha  works  deaoribcid  in  their  .sp'cial 
Act.  Any  other  use  must  bo  teiuiiorary.  Their 
pow«rs  of  deviation  define  the^  extent  to  which  they 
may  deport  from  that  description.  They  have  no 
power  to  erect  punipiug  apparatus  at  all,  | 

WM   V.   The  MAneh€$iir  and   Leeds   Eaihmy 
Cmnpany,  4  My,  &  Cr  116  ;  i 

MvtrsfiM  V.   TM  Mid-Sussex  Railway  Cmtipanyi 
1  Giff.  153. 


Malins,  Q.C.,  and  Speed,  for  the  defendants. 
We  have  an  unqualified  parliamentary  power  to 
take  this  land.      The  company  is  the    sole   judge 
whether  it  is  or  is  not  required  for  the  purposes  of  the 
Act. 

Our  proposed  works  are  intended  to  feed  our  reser- 
voirs, and  are  necessary  for  that  purpose.  They  are 
within  our  powers,  and  are  included  under  the  general 
term  "works," 

Weld  V.   South-Western  Railway  Company,   82 

Beav.  340  ; 
Stocktoti  and  Darlington  Railway  Company  v. 

Brown,  9  H.  of  L.  Ca.  246  ; 
CoOur  V.  Midland  Railway  Company,  6  R.  C. 
779; 
'     Richards  v.  Scarborough  Public  Market  Company, 
23  L.  J.  Ch.  110  ; 
Wood  V.  Epsom  and  Leatherhead  Railway  Com- 
pany, 2  L.  T.  (N.  8.)  487. 
At  least  we  have  a  right  to  the  temporary  possession 
of  the  land,  and  an  ii^unction  would  be  premature. 

Greene,  Q.C.,  and  ffaynes,  in  reply. 

**  Purchase  '*  and  **  take  "  mean  the  same  thing,  and 
there  is  no  right  under  the  Waterworks  Clauses  Act, 
1847,  to  take  water  or  erect  machinery,  except  on  land 
which  the  company  are  entitled  to  buy  out  and  out. 
The  railway  cases  do  not  apply. 

Stuart,  V.-C,  said  that  if  the  Court  could  look 
only  to  the  defendant's  special  Act,  there  were,  in  his 
opinion,  strong  grounds  for  acting  upon  the  view 
which  appeared  to  have  been  taken  by  Vice-Chan- 
cellor  Kindersley,  and  which,  at  the  outset,  had  been 
his  own.  The  scope  of  that  Act  appeared  to  be  the 
construction  of  two  aqueducts  and  two  reservoirs,  and 
for  the  purposes  of  their  construction,  to  give  a  rights 
to  the  company  to  enter  upon,  take,  purchase,  and" 
use  such  of  the  lands  marked  on  their  plans  as  they 
might  deem  necessary.  Looking  at  that  Act  alone, 
even  though  the  whole  field  was  delineated  on  tho 
plan,  the  Court  would  not  allow  the  company  to  take 
the  field  in  an  arbitrary  manner  for  purposes  not 
within  the  contemplation  of  the  Act. 

It  seemed  probable,  in  the  present  case,  that  at  first  • 
the  company  had  no  intention  of  erecting  the  works 
complained  of,  and  contemplated  no  more  than  the  con- 
struction of  the  aqueduct  and  the  temporary  use  of  tho-  • 
other  parts  of  the  land.  It  appeared,  however,  to  have 
occurred  to  the  mind  of  the  engineer  that  there  might  be 
springs  of  water  in  the  land,  which  the  company  would 
be  enabled  to  work  under  the  parliamentary  authority 
of  the  Waterworks  Clauses  Act,  1847.  That  Act  carried 
the  power  of  the  company  to  enormous  lengths.  It 
was  impossible  to  say  that  the  company  were  not 
authorised  to  take  every  inch  of  the  land  in  question  : 
the  words  of  the  7th  section  of  the  special  Act  were, 
"  what  they  may  deem  necessary.**  It  had  been  con- 
tended that  the  word  **  taken,*'  in  that  section  meant 
"  purchase.'*  He  could  not  take  thatview,  because  in  the 
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5th  section,  which  refeired  to  compensation,  the  word 
"take  "  was  used  in  opposition  to  " purchase. " 

Upon  the  whole  case,  he  would  haye  been  glad  to 
have  found  grounds  siifficient  to  allow  him  to  decide 
in  favour  of  the  rights  of  private  property  against 
legislative  interference,  but  the  words  of  the  Acts  were 
too  strong  for  him. 


Wood,  V.-C, 

18  Nov.  1864, 


:1 


Clarke  v.  Clabk. 


Practice — Amendment  of  Bill  —  Di$charge  of 
Undertaking, 

An  order  hy  which  a  motion  for  an  injunction  vjos 
umed  into  a  motion  for  decree^  and  which  contain^ 
provision  for  expediting  the  hearing ,  cdso  contained  an 
undertaking  by  the  defendant  not  to  do  a  specified  act 
until  the  hearing.  The  plaintiff  having  filed  hig  affi- 
davitSf  amended  hie  InU  under  an  order  of  course : — 

Held,  that  the  defendant  ought  to  be  discharged  from 
his  undertaking^  but  that  the  order  to  amemd  was  not 
irregular. 

This  was  a  suit  instituted  by  the  owner  of  <}he  of 
two  adjoining  houses,  to  restrain  the  tenant  of  the 
other  house  from  erecting  in  his  garden  a  photographic 
building,  which  interfered  with  the  plaintiff 's  lights. 

An  application  for  an  injunction  having  been  made 
to  Kindersley,  Y.-C,  as  vacation  Judge,  the  following 
order  was  made  by  consent  on  the  6th  of  October, 
1864— 

"  Let  the  motion  be  turned  into  a  motion  for 
decree.  The  plaintiff  to  file  any  further  affidavits  he 
may  desire  on  or  before  the  29th  instant.  Affidavits 
of  defendant  in  answer  on  or  before  the  8th  of 
November.  When  set  down,  either  party  to  be  at 
liberty  to  apply  to  expedite  the  hearing. 

"  The  defendant,  until  hearing,  to  undertake  not  to 
alter  the  line  of  construction  of  the  buildings  already 
erected  by  him,  so  as  to  increase  the  obstruction  of 
light  (if  any)  to  the  plaintiff's  premises. 

''To  be  without  prejudice  to  any  question  in  the 
cause." 

By  an  order  obtained  by  the  plaintiff  in  Chambers 
on  the  29th  of  October,  the  time  for  the  plaintiff  filing 
his  affidavits  was  extended  from  the  29th  of  October 
until  the  2nd  of  November,  and  the  time  for  the  de- 
fendant filing  affidavits  in  answer  fram  the  8th  to  the 
12th  of  November. 

On  the  2nd  of  November  the  plaintiff,  having  filed 
his  affidavits,  obtained  an  order  of  course  at  the 
Bolls  to  amend  his  bill,  and  on  the  7th  of  November, 
in  pursuance  of  this  order,  he  filed  an  amended  bilL 
The  amendment  consisted  in  setting  out  certain  deeds 
by  whieh  the  pieces  of  land,  upon  which  the  plain* 
tiff's  and  defendant's  houses  had  subsequently  been 
erected,  were  conveyed  by  the  owners  to  different  per- 
sons in  fee  simple,  sul:ject  to  fee-fisnn  rents.    Each  of 


these  deeds  contained  covenants  by  the  grantee  to 
erect  a  house  and  offices  according  to  a  prescribed  plan, 
not  to  erect  any  other  buildings,  and  that  no  building 
should  be  erected  which  should  be  used  for  any  trade 
or  business  except  as  therein  mentioned. 

All  the  facts  stated  by  way  of  amendment  had  been 
previously  stated  in  the  affidavits  filed  on  behalf  of 
the  plaintiff. 

The  plaintiff  served  notice  of  motion  for  decree  on 
the  5th  of  November  ;  but  the  defendant  did  not 
file  any  affidavits  in  answer,  and  the  Clerk  of  Becords 
and  Writs  refased  to  set  down  the  cause  to  be  heard, 
unless  the  defendant  would  waive  his  right  to  put  in 
a  voluntary  answer. 

T.  H.  Terrell,  for  the  defendant,  now  moved  that 
the  order  of  Vice-chancellor  Kindersley  and  the  under- 
taking thereby  given  by  the  defendant  might  be  set 
aside  and  dischai7i;ed  ;  that  the  plaintiff  mig^t  pay  the 
costs  of  that  motion  ;  that  the  order  to  amend  might  be 
discharged  with  costs,  and  the  amended  bill  taken  off 
the  file ;  and  that  the  plaintiff  might  pay  the  costs  of 
the  present  motion. 

The  order  to  amend  had  been  irregnlariy  obtained 
without  mentioning  the  order  of  the  6th  of  October, 
according  to  which  the  cause  was  to  be  brought  to  a 
hearing  as  soon  as  possible.  At  any  rate  the  defen* 
dant  was  discharged  from  his  undertaking  not  to  alter 
the  line  of  construction. 

The  amended  bill  made  a  new  ease,  to  meet  which 
the  defendant  must  put  in  an  answer. 

Oiffard^  Q.O.,  and  EveriU,  for  the  plaintiff. 

A  plaintiff  might  obtain  an  order  of  course  to  amend, 
alter  having  given  notice  of  motion  for  decree,  and 
even  after  the  defendant  had  filed  his  affidavits  in 
answer. 

Gill  V.  Bayner,  1  K.  &;  J.  895. 

The  amendments  did  not  introduce  any  facts  not 
previously  stated  in  the  affidavits,  nor  was  any  freaih 
relief  prayed.  If  the  defendant  had  waived  his  right  to 
put  in  an  answer,  the  amendment  of  the  bill  would 
not  have  delayed  the  hearing  of  the  cause. 

There  was  no  precedent  for  a  defendant  moving  to 
be  discharged  from  an  injunction  or  undertaking  on 
the  ground  of  the  plaintiff's  having  amended.  The 
question,  whether  the  plaintiff's  amending  discharged 
him,  had  always  been  discussed,  as  in 

AUomey-Oeneral  v.  Marsh,  16  Sim.  572, 
upon  a  motion  to  commit  for  a  breach  of  the  injunc- 
tion or  undertaking. 

Wood,  Y.-C,  said,  that  justiee  required  that  the 
defendant  should  be  discharged  from  the  andertaking 
not  to  alter  the  line  of  constmotion.  It  wna  dear 
upon  the  construction  of  the  order  of  the  6th  of 
October,  that  the  plaintiff  wta  to  file  all  his  affidavits 
on  or  before  the  29th  of  October,  and  the  defendant, 
all  his  affidavits  in  answer  on  or  beforo  the  8th  of 
November,  and  although  the  order  did  not  say  when 
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the  caso  vna  to  be  set  down,  it  implied  that  it  was  to  | 
be  done  as  soon  as  possible.  It  was  also  clear,  that 
the  affidavits  to  be  filed  were  to  relate  to  the  case  as  it 
then  stood  upon  the  bill,  not  to  some  new  case.  The 
tune  for  the  plaintiff's  filmg  affidavits  had  been 
enUuriged ;  bnt  he  mnst  assmne  that  that  had  been 
done  without  opposition.  Under  those  circomstances, 
the  plaintiff  obtained  an  order  of  conrse  to  amend 
his  bill,  and  amended  it  accordingly.  He  could  not 
go  into  any  question  as  to  the  nature  of  the  amend- 
ments. The  amendment  of  the  bill  implied  that  the 
plaintiff  was  malHiig  a  new  case,  and  introducing 
a  new  set  of  facts  to  support  it;  and  this  was  a 
breach  of  the  whole  spirit  of  the  order  of  the  6th  of 
October,  according  to  which  everything  was  to  be  done 
for  expedition.  The  imdertaking  must,  therefore,  be 
dischazged  with  costs ;  he  did  not  see  any  reason  for 
interfering  with  the  amendments. 

Wood,  V.-C.     I    Fo^  ^^  j^^j^ 
10,  22  :^oy.  1664.    ) 

Power^^Farticms  for  Younger   Children — Ad- 
vancement hy  Father. 

A  father  and  mo&^jfr  having  a  joint  p<noer  of  ap- 
poinimeiU  among  yotmger  children  of  a  fuivd  wndar  a 
MUUmetU,  appointed  two  equal  tiwres  in  tht  fund 
to  two  daaghitn  on  iheir  rtspecHve  marriagu,  aaid  on 
the  marriage  of  a  (Jwrd  daughter,  the  father  being 
pressed  hy  the  hu^and  to  settle  a  sum  of  money  imme- 
diately, advanced  out  of  Ms  own  moneys  a  sum  equal 
to  the  share  the  daughter  would  be  entitled  to  in 
the  fund.  Contemporaneous  evidence  that,  but  for  the 
eireumstanees,  the  father  would  have  joined  with  his 
wife  in  the  exercise  of  the  poioer  of  appointment,  and 
only  made  the  advance  in  substUiUionfor  such  appoint- 
ment:— 

Held,  sufficient  to  entitle  the  father  to  be  considered 
the  purchaser  of  his  daughter's  share  in  the  unappointed 
fund. 

By  indenture  of  settlement,  dated  the  3rd  of  April, 
1827,  made  pnrsoant  to  articles  entered  into  previous 
to  Colonel  Tynte's  marriage,  certain  lots,  called  the 
Halswell  estates,  were  limited,  subject  to  the  life- 
estate  of.  Colonel  Tynte,  and  a  jointure  rent-charge  of 
1,600Z.  in  favour  of  Mrs.  Tynte,  to  trustees  for  the 
term  of  two  hundred  years,  to  commence  from  the 
day  of  the  death  of  Colonel  Tynte,  upon  trust,  in  case 
there  should  be  one  or  more  child  or  children  of  the 
marriage  besides  an  eldest  or  only  son,  then  for  the 
trustees,  either  during  the  Hfetime  of  Colonel  Tynte, 
with  his  consent,  or,  alter  his  decease,  by  lease 
or  mortgage,  to  raise  20,000?.,  for  the  portion  or 
portions  of  aU  and  every  such  child  or  children  (not 
beingaa  eldest  or  only  son),  and  to  be  paid  at  such 
times  tad  in  sneh  proportions,  manner,  and  form,  as 
Cokiaal  !Eyrite  and  Axme  has  wife,  or  the  survivor, 
'  mfffitAA,  and  ta  defindt  of  appointment,  to 


raise  the  sum  of  20,000/.  for  the  portion  or  portions  of 
such  child  or  children,  to  be  paid  in  manner  following, 
i.e.,  if  only  one  such  child,  then  at  his  or  her  age  of 
twenty-one  years,  and  if  two  or  more  such  children,  to 
be  paid  to  and  equally  divided  among  them,  share  and 
share  alike,  at  their  respective  ages  of  twenty-one 
years.  Neither  the  articles  nor  the  deed  of  settle- 
ment contained  any  hotchpot  clause. 

The  issue  of  marriage,  besides  an  eldest  son,  were 
Lady  Cooper,  Mrs.  Kemmis,  Mrs.  Campbell,  and  Jane 
Kemeys  Tynte. 

On  the  marriage  of  Lady  Cooper,  Colonel  and  Mrs. 
Tynte,  by  deed-poU  dated  12th  of  April,  1827,  ap- 
pointed a  sum  of  5000/.,  part  of  the  20,000/.,  to  Lady 
Cooper  absolutely,  with  a  proviso  that,  unless  they  or 
the  survivor  should  afterwards  make  some  appoint- 
ment to  the  contrary.  Lady  Cooper  should  not  be 
entitled  to  any  further  or  otiier  share  in  the  sum  of 
20,000/.,  without  bringing  the  sum  of  5000/.  thereby 
appointed  into  hotchpot. 

On  the  marriage  of  Mrs.  Kemmis,  by  another  deed- 
poll,  dated  11th  of  September,  1833,  Colonel  and  Mrs. 
Tynte  appointed  6000/.,  other  part  of  the  20,000/.,  to 
Mrs.  Kemmis.  This  deed-poll  contained  no  hotch- 
pot clause. 

On  the  marriage  of  Mrs.  Campbell,  in  1884,  Colonel 
Tynte,  by  mortgage  of  other  estates  and  also  of  his 
life  interest  in  the  Halswell  estate,  raised  a  sum  of 
5000/.,  which  he  paid  to  the  trustees  of  Mrs.  Camp- 
bell's settlement. 

Jane  Kemeys  Tynte  died  on  the  22nd  of  September, 
1834,  having  attained  twenty-one  years  of  age,  and 
Colonel  Tynte,  her  father,  took  out  letters  of  admi- 
nistration of  her  personal  estate  and  effects. 

Mrs,  Tynte  died  on  the  26th  of  January,  1836. 

In  the  recital  to  a  deed  made  on  the  10th  day  of 
April,  1841,  which  noticed  the  charge  of  20,000/.  for  the 
portions  of  younger  children.  Colonel  Tynte  claimed 
to  be  absolutely  entitled  to  two  of  those  portions. 

On  the  death  of  Colonel  Tynte,  a  deed,  dated  14th 
of  June,  1861,  purporting  to  be  a  deed-poll  by  Colonel 
Tynte  and  Mr.  and  Mrs.  Campbell,  but  which  was 
only  executed  by  Colonel  Tynte,  and  which  appeared 
never  to  have  been  communicated  to  either  Mr.  or  Mrs. 
Campbell,  was  found  among  some  papers  in  a  drawer 
in  Colonel  Tynte's  library.  This  deed,  after  reciting  the 
settlement  of  the  27th  of  April,  1827,  the  then  state 
of  the  family,  and  the  two  app<antments  in  favour  of 
Lady  Cooper  and  Mrs.  Kemmis,  and  that  the  power 
of  appointment  had  not  been  further  exercised,  pro- 
ceeded as  follows :  "  And  whereas  upon  the  marriage 
of  the  said  Louisa  Kemeys  Tynte  with  the  said  Simon 
Fraser  Campbell,  the  said  Charles  K.  K.  Tynte  paid 
to  her  out  of  his  own  private  moneys  a  sum  of  6000/., 
for  her  quarter  part  of  the  said  sum  of  20,000/.,  on  an 
understanding  that  he  should  be  entitled  to  such 
quarter  part  of  the  said  sum  of  20,000/.,  as  the  said 
Simon  Fraser  Campbell  and  Louisa  his  wife  do  hereby 
acknowledge."     It  also  recited  the  death  of  Jane 
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Kemeys  Tynte ;  that  Colonel  Tynte  was  desirous 
that  the  two  fourth  parts  to  which  he  was  entitled 
should  not  be  raised;  that  Mr.  and  Mrs.  Campbell 
had  agreed  to  join  in  the  release  :  and  then  proceeded 
to  release  and  discharge  the  estates  charged  from  such 
two  fourth  parts  and  all  claims  and  demands  in  respect 
thereof. 

Colonel  Tynte  died  on  the  22nd  of  Noyomber, 
1860,  having  appointed  Lady  Cooper  his  executrix, 
who  proved  his  will. 

No  part  of  the  sum  of  20,000/.  was  ever  raised. 

Several  letters  between  Colonel  Tynte,  Mr,  Bick- 
nell,  his  lawyer,  and  Mr.  Campbell  were  produced  to 
show  that  the  advance  of  50002.,  made  by  Colonel 
Tynte  to  Mrs.  Campbell  on  her  marriage,  was  caused 
by  the  importunity  of  Mr.  Campbell,  who  wished  to 
obtain  5000/.  at  once  on  his  marriage,  and  was  un- 
willing to  wait  till  the  portion,  which  Colonel  and 
Mrs.  Tynte  might  appoint  under  the  settlement,  would 
on  their  deaths  come  into  possession.  These  letters 
were  much  relied  upon  by  the  Vice-Chancellor. 

The  following  letter  was  one  written  by  Mr.  Bicknell 
to  Colonel  Tynte, 

"23rd  June,  1834. 

*'  My  Dear  Sib,— I  have  had  the  pleasure  of  seeing 
Mr.  Campbell  this  morning.  He  mentions  that  your 
daughter,  he  understands,  is  entitled  to  5000/.  now, 
and  5000/.  at  your  death.  In  our  conversation  yester- 
day, you  only  referred  to  the  5000/.  under  the  settle- 
ment. Is  it  your  intention  to  covenant  to  bequeath 
her  another  5000/.,  as  was  done  in  the  case  of  Mrs. 
Eemmis  ?  In  that  case  a  jointure  was  settled  by  Mr. 
Kemmis  upon  your  daughter.  Mr.  Campbell  declined 
instructing  me  further  until  he  had  seen  yon  again. 
He  states  that  it  is  not  his  intention  to  bring  any- 
thing into  settlement 

*'  I  am,  &c. 

**H.  Bicknell." 

Th^re  appeared  to  have  been  no  answer  to  that 
letter.  The  next  letter  was  also  from  Mr.  Bicknell  to 
Colonel  Tynte, 

<<  28th  June,  1834. 

**  My  Dear  Sir, — I  had  some  communication  with 
Mr.  Campbell  yesterday,  but  he  appeared  most  anxious 
to  have  the  5000/.  raised  at  once,  as  he  has  been 
promised  a  most  advantageous  investment.  I  think  it 
possible,  upon  considering  the  settlement  and  the 
mor^;agQ  to  Mr.  Fripp,  that  the  money  may  be 
obtained  at  5/.  per  cent.  It  will  be  necessaiy  that 
you,  as  having  the  life  estate^  should  join,  as  also 
Mrs.  Tynte,  who  has  a  jointure  at  your  decease,  as 
these  interests  take  precedence  of  the  term  of  200 
years  which  is  limited  for  raising  the  portions,  and 
which  term  is  not  to  commence  with  your  decease. 
"  I  am,  kc.f 

"H.  BiCKinsLL." 

Mr.  BickneU  again  wrote  to  Colonel  Tynte  on  the 
2nd  of  July,  1834, 


''My  Dear  Sir,— I  have  had  Mr.  Campbell  with 
me  this  morning.  He  states  that  everything  must 
depend  upon  the  possibility  of  the  5000/.  being  raised 
at  once  ;  and  is  most  anxious  that  his  state  of  supense 
should  be  put  an  end  to.  I  wrote  yon  fully  upon  the 
subject  on  the  28th  ultimo,  and  shall  be  glad  to  have 
your  answer.  As  your  life  estate  must  be  the  security 
whilst  it  lasts,  it  is  obviously  mo«t  important  that 
there  should  be  no  incumbrances  by  judgments  or 
annuities  which  might  affect  it ;  if  there  be,  I  cannot 
hope  that  any  party  will  be  readily  found  to  advance 
the  money.  I  have  promised  to  write  Mr.  Campbell 
as  soon  as  I  hear. 

"  I  am,  &c., 

"H.  Bicknell." 

In  replj',  Colonel  Tynte  wrote  to  Mr.  Bicknell  on 
4th  of  July,  1834, 

"My  Dear  Sir,— I  have  been  inattentive  to  busd- 
ness  since  I  left  town,  but  am  hard  at  work,  and  am  in 
hopes  of  being  able  to  procure  the  5000/.  in  the 
country,  with  less  trouble  and  inconvenience  in  every 
way  than  in  town  ;  but  you  know  that  it  is  not 
to  be  done  by  magic,  however  impatient  people 
may  be. 

"I  remain,  &c., 

"  C.  K.  K.  Tynte." 

On  the  receipt  of  this  letter,  Mr.  BickneU  wrote  on 
the  7th  of  July  to  Mr.  Campbell,  informing  him  of 
the  contents  of  Colonel  Tynte's  letter ;  and  on  the 
15th  of  July,  1834,  Colonel  Tynte  again  wrote  to  Mr. 
Bicknell, 

"My  Dear  Sir,  — I  have  5000/.  ready  for  my 
daughter  Louisa's  marriage  portion  ;  and  as  the  parties 
are  anxious  that  the  marriage  should  take  place  soon, 
I  wish  you  to  proceed  with  the  settlements  imme- 
diately, which,  as  there  are  no  covenants  and  no 
difficulties  to  meet,  need  not  be  long  or  take  mnch 
time  preparing. 

"  I  remain,  ftc., 

"C.  K.  K-Tyntb." 

Mr.  Bicknell  then  wrote  to  Colonel  Tynte, 

"19th  July,  1834. 

"My  Dear  Sir,— I  received  your  letter,  and 
have  since  been  with  Mr.  Campbell,  and  the  draft 
of  the  settlement  is  now  preparing.  I  shall  thank 
you  to  inform  me  if  the  5000/.  has  been  raised 
under  the  powers  of  the  settlement  of  Halswell,  of 
1827." 

The  question  adjourned  firom  Chambers  was,  what 
part  of  the  20,000/.  ought  now  to  be  raised. 

Giffard,  Q.C,,  and  Kingdon,  for  Lady  Cooper. 

Where  a  father  advances  out  of  his  own  mone3'8  the 
portion  to  which  a  daughter  may  be  entitled  under  a 
power  of  appointment,  the  primA  facie  inference  is, 
that  he  intends  to  increase  the  portions  of  his  other 
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children.  Here  there  is  no  contemporaneous  dederation 
that  Colonel  Tynte  intended  otherwise. 

The  deed-poll  of  the  Hth  of  June,  1851,  even  if  it 
ever  was  intended  to  take  effect,  is  in  its  present 
state  incomplete  and  inoperative. 

A  hotchpot  clause  was  intended  hj  the  arti- 
cles to  have  been  inserted  in  the  settlement  of  the 
3rd  of  April,  1827,  and  ought  to  be  implied.  In 
that  case  Lady  Cooper  will  be  entitled,  as  Colonel 
Tynte^s  executrix,  to  5000/.,  Jane  Tynte's  portion,  and 
one- third  of  the  5000/.,  Mrs.  Campbell's  portion,  pur- 
chased by  Colonel  Tynte  for  the  benefit  of  his  daughters 
other  than  Mrs.  Campbell :  Lady  Cooper  will  also  be  en- 
titled, beneficially,  to  another  third  of  the  purchased  por- 
tion :  and  the  remaining  third  will  go  to  Mrs.  Kemmis. 
The  whole  20,000/.  must  be  raised, 

Lee  Y.  Heap,  1  Kay  &  J.  620  ; 

Lord  St  Leonards  on  Powers,  634  (8th  ed.) ; 

NobUU  y.  LiehJUld,  7  Ir.  Ch.  Rep.  575 ; 

Folkes  y.  Weston,  9  Yes.  456. 

James,  Q.C.,  and  MUUr,  for  Mrs.  Kemmis. 

The  question  is,  how  much  of  the  20,000/.  is  to  be 
now  raised,  and  not  whether  the  settlement  of  1827, 
ought  to  be  rectified  by  the  introduction  of  a  hotchpot 
clause.  Two  shares  were  appointed,  two  remain  un- 
appointed.  Lady  Cooper  cannot  take  any  share 
in  the  nnappointed  fund  without  bringing  her  5000/. 
into  hotchpot  The  10,000/.  unappointed  must  be 
divided  between  Mrs.  Kemmis,  Mrs.  Campbell,  and 
the  representative  of  Jane  Tynte.  There  was  no 
appointment  to  Mrs.  Campbell ;  and  the  release, 
as  it  never  was  communicated  to  any  one  be- 
sides Colonel  Tynte^s  legal  adviser,  must  be  held 
incomplete. 

RoU,  Q.C.,  and  Renshavo,  for  plaintiff^  an  incum- 
brancer on  the  estate. 

It  is  not  necessary  to  prove  an  absolute  contempo- 
raneous declaration  by  the  father  of  his  intention  to  pur- 
chase the  share  of  his  daughter ;  it  is  sufficient  to  show 
that  the  intention  existed  at  the  time.  Such  an  in- 
tention is  here  sufficiently  shown  both  by  the  letters 
of  Bicknell  during  the  treaty  for  the  marriage  of 
Mrs.  Campbell,  and  the  subsequent  transactions, 
though  the  latter  must  be  reg^irdt^d  with  suspicion. 
Coboel  Tynte  could  not  bj  liimsolf  have  made 
any  appoiatment  at  the  time,  but  bo  ould  and 
did  become  the  purrliaficr  of  the  share  Mni*  Camp- 
bell would  ultimately  bo  entitled  to  in  default  of 
appointment, 

Smiih  r.  Lord  Q^me^ordf  2  Yea.  Jun.  693  ; 
mel  T.  Lord  WalHngham,  2  S.  &  S.  99. 

I^dy  Cooper  is  practically  excluded  by  tho  hotchpot 
clause  in  her  nuu-riage  Stittlemeat  Tlie  fund  imap- 
pqinted,  vie.,  lO.OOOf.,  must  be  divided  into  thirds, 
atiJ  only  one  of  thea«$  will  be  raisejiblc,  tht:  other  two 
wan  itnk  for  the  Ktui^ftt  of  the  estate. 


Sir  H.  Cairns,  Q.C»,  and  Beavan,  for  other  incum 
brancers. 

22  Nov.  1864. 

Wood,  V.-C,  stated  that  the  authorities  reviewed 
by  him  in  Lee  v.  Heap,  which  case  had  since  been  fol- 
lowed in  NobleU  v.  Lichfield  {loe.  eil,),  had  established 
the  rule  that  where  a  father  makes  an  advance  simpli- 
citer  to  a  child  he  must  be  taken  to  have  done  it  with 
the  intention  of  increasing  the  portions  of  his  other 
children.  This  intention  was  capable  of  being  re- 
butted, and,  for  this  purpose  a  formal  declaration 
in  writing  at  the  time  was  not  necessary.  Lord 
St.  Leonards,  in  his  Book  on  Powers,  placed  the 
whole  question  on  the  intention  of  the  father  at  the 
time.  Strict  evidence  must  be  given,  and  he  must 
reject  any  evidence  derived  from  subsequent  transac- 
tions. From  the  correspondence  between  Colonel 
Tynte,  Mr.  Bicknell,  and  Mr.  Campbell  as  to  raising 
the  5000/.,  it  appeared  that  if  Mr.  Campbell  had 
been  content  to  wait,  and  had  not  required  the 
5000/.  immediately,  a  regular  appointment  would 
have  been  made  of  the  portion,  under  the  power  in 
the  settlement.  This,  in  his  Honour's  opinion,  sufficed 
to  rebut  the  presumption  of  an  intention  to  benefit 
the  other  children.  Besides,  the  sum  advanced^ 
viz.,  5000/.,  was  the  exact  amount  appointed  to  each 
of  his  two  other  married  daughters.  Colonel  Tynte 
must,  therefore,  be  held  to  have  purchased  for  his  own 
benefit  Mrs.  Campbell's  share  in  the  10,000/.,  unap- 
pointed residue.  Lady  Cooper  being  excluded,  Mrs. 
Kemmis,  Mrs.  Campbell,  and  the  representative  of  Miss 
Tynte  each  took  one-third  of  this  10,000/.  Colonel 
Tynte,  therefore,  as  purchaser  of  Mrs.  Campbell's  share, 
and  administrator  of  Miss  Tynte,  was  entitled  to 
two  equal  third  parts  or  6,666/.  13s.  id.  What  had 
Colonel  Tynte  done  with  these  shares  f  By  the  deed  of 
the  14th  of  June,  1851,  considering  himself  entitled  to 
two  shares  of  5000/.  each,  he  released  them  for  the 
benefit  of  the  estate.  It  was  argued  that  this  could 
not  be  a  release,  that  it  purported  to  be  a  deed-poll, 
that  Mr.  and  Mrs.  Campbell  were  made  parties  for 
the  purpose  of  concurring  in  and  corroborating  it, 
but  had  never  executed  the  deed.  But,  although  the 
deed  was  kept  among  Colonel  Tynte's  papers,  it  was 
duly  executed,  sealed,  and  delivered  by  him,  and  his 
Honour  could  not  see  why  the  addition  of  parties  who 
had,  as  he  had  already  held,  no  interest  to  release, 
should  prevent  tho  deed  having  its  usual  effect  Con- 
sequently the  6,666/.  IZs,  id,  had  sunk  for  the 
benefit  of  the  estate,  and  was  no  longer  raiseable. 

Afinuto. —The  sum  of  18,383/.  6s,  Sd.  to  be  raised 
together  with  the  costs  of  the  trustees,  and  of  all 
those  interested  in  the  portions.  Plaintiffs  and  other 
incumbrancers  who  were  allowed  to  appear,  to  elect, 
whether  they  would  add  their  costs  to  their  respective 
securities,  or  take  them  as  costs  in  the  cause. 
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Reoina  v.  Pxjbdkt. 


Appeal  f  rem  Summary  Conviction  to  Quarter 
Sessions — Conviction  quashed — Costs  against 
Prosecutor — Parties  to  the  Appeal — 12  <fe  13 
Vict  c.  45,  s.  5 — Specification  of  Omission  or 
Mistake  in  Order,  Section  7. 

A,  summarily  eonvicted  by  Justices  under  5  Oeo.  4, 
e,  83,  s.  if  on  (he  prosecution  of  P,  appealed  to  Quarter 
SessionSf  and  gave  notice  thereof  to  the  Justieee,  under 

s.  14.     The  appeal  was  entitled  "A,  appellant  v. 

and Justices  for  O.  T.  and  P,  respondents. "  When 

the  appeal  wets  called  on^  A  appeared,  hut  no  one  ap- 
peared to  support  the  conviction.  The  Court  thereupon 
made  an  order  quashing  the  conviction,  and  awarding 
costs  against  P.  The  order  having  been  brought  up  by 
certiorari^  on  a  rule  to  quash  it: — 

Held,  that  as  no  one  appeared  to  support  the  con- 
viction, the  Court  of  Qjaarter  Sessions  had  power  to 
quash  it: 

Held  also,  following  Regina  v,  William  Smith,  that 
P,  and  not  (he  Justices,  was  "  the  party  against  whom*' 
the  appeal  "was  decided "  within  the  meaning  of  12  ik 
18  Vict,  c.  45,  s,  5,  and  therefore  that  the  Court  of 
Quarter  Sessions  had  jurisdiction  to  aufard  costs 
against  P: 

Held  aUo  (per  Mellos,  J.),  that  an  objection  to  the 
validity  of  the  order,  because  P  did  not  appear  there- 
from to  be  the  real  respondent,  was  not  **speeijied" 
within  the  meaning  of  l^iklZ  Viet,  c.  45,  s,  7,  by  (he 
mere  words  of  the  rule,  **that  the  said  order  is  bad  on 
the  face  thereof." 

One  Ashhy  was  convicted  by  certain  Justices  for  the 
borough  of  Great  Yarmouth,  as  a  rogue  and  a  vaga- 
bond, under  5  Geo.  4,  c.  83,  s.  4,  the  defendant 
Purdey  being  the  prosecutor.  Under  section  14, 
Ashby  appealed  to  the  Quarter  Sessions,  and  duly 
gave  notice  of  such  appeal  to  the  Justices,  as  required 
by  the  statute.  He  also  gave  notice  to  Purdey,  which 
was  not  required  by  the  statute. 

The  appeal  was  entitled,  "  Ashby,  appellant  v. 

aiui the  Justices  of  the  Peace  for  the  borottgh  of 

Great  Yarmouth,  and  James  Purdey,  respondents." 
When  the  case  was  called  on,  Ashby  appeared  by 
oounseL  The  Beoorder  inquired  if  any  one  appeal^ 
for  the  respondeDts  f  No  answer  being  made,  and  no 
one  appearing,  service  of  the  notices  of  appeal  was 
proved,  and  the  Recorder  made  an  order  quashing  the 
conviction,  and  awarding  costs  against  Purdey.  On 
the  Recorder   then  asking  who  Purdey  was,  he — 


having  been  sitting  in  Court,  and  within  hearing 
during  the  whole  of  the  proceedings, — ^then,  for  the 
first  time,  answered  to  his  name  ;  and,  on  the  Re- 
corder asking  why  he  had  not  appeared  to  support  the 
conviction,  said,  he  thought  the  Justices  would  have 
done  so,  but  that  he  was  ready  to  give  the  same 
evidence  as  he  gave  before,  with  other  evidence  to 
substantiate  it  The  Recorder  refused  to  receive  it— 
the  case  having  been  heard. 

The  above  was  the  conclusion  on  the  facts  to  which, 
this  Court  came,  after  hearing  contradictory  affidavits. 

A  writ  of  certiorari  had  been  issued,  and  a  rule  nisi 
obtained,  calling  on  the  prosecutor  to  show  cause  why 
the  order  of  Quarter  Sessions,  brought  up  on  the  return 
to  the  certiorari,  should  not  be  quashed,  for  the  insuffi- 
ciency thereof. 

One  of  the  objections  stated  in  the  rule  was  that 
**  the  said  order  is  bad  on  the  face  thereof!" 

BvXwer  now  showed  cause. 

The  Recorder  had  jurisdiction  to  quash  the  convic- 
tion, and  give  costs  by  12  &;  13  Vict.  c.  45,  s.  5,  which 
refers  to  11  ft  12  Vict.  c.  43,  s.  18.  The  costs  were 
rightly  given  against  Purdey,  who  was  the  prosecutor 
before  the  magistrates,  was  a  respondent  in  the  appeal, 
and  was  "the  party  against  whom  the  same  was 
decided  "  within  section  5  of  12  &  13  Yict  c.  45. 

The  point  has  been  settled, 
Regina  v.  William  Smith,  29  L.  J.  M.  C.  216, 
following. 

Hex  V.  Justices  of  Hants,  1  B.  ft  Ad.  654. 

[Mellor,  J.— If  the  prosecutor  says,  "  I  will  not 
support  the  conviction,  I  will  do  nothing,*'  is  he  to 
have  costs  awarded  against  him  t] 

[C&OMPTON,  J. — But  he  has  set  it  all  in  motion 
originally.] 

That  is  all  for  the  discretion  of  the  Quarter  Sessions, 
and  to  be  urged  before  them. 

As  to  the  objection,  that  there  was  no  "hearing," 
in  law  or  in  fact,  the  appellant  appeared,  the  respon- 
dent did  not,  and  therefore,  according  to  the  usual 
practice,  the  conviction  was  quashed.     Even  if  there 
had  been  no  hearing,  and  if  evidence  had  been  ten- 
dered and  refused  by  the  Recorder,  that  goes  to  his 
discretion*  not  to  his  jurisdiction.    The  proper  remedy 
then  would  be  by  criminal  information  or  mandammt, 
Sxparte  Hopwoed,  16  Q.  B.  121 ; 
Bex  T.  JusUoes  of  Carnarvon,  4  Ban.  ft  Aid. 
66. 
There  is  nothing  here  which  can  make  esrtiorari  the 
proper  remedy. 

The  objection  in  the  rule,  that  "  the  order  is  bad 
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on  the  hce  of  it,*'  does  not  specify  the  ground  why 
the  order  is  bad,  and  cannot,  therefore,  be  nrged  now* 
12&13  Vict.  c.  45,  8.  7. 

Ktane,  Q.C.,  in  support  of  the  rule. 

The  Kecorder  had  no  jurisdiction  to  give  costs 
against  Purdey. 

Ist  The  Justices  were  the  real  respondents  to  this 
appeal  By  section  14  of  5  Geo.  4,  o.  83,  it  is  the 
Justiees  who  are  opposed  to  the  appellant,  not  the 
prosecutor,  as  notice  is  required  to  be  given  to  them, 
not  to  him. 

Heffina  ▼.  Justices  of  Hants,  does  not  apply.  There 
the  informer  was  found  to  be  the  real  party,  because 
he  had  an  interest  in  obtaining  and  supporting  the 
conviction.  This  was  not  brought  under  the  notice 
of  Hill,  J.,  in  Reginay.  William  Smith. 

2nd.  Section  14  of  5  Geo.  4,  c.  83,  says  the  Court 
of  Quarter  Sessions,  '*  shall  hear  and  determine  the 
matter  of  such  appeal "    Here  there  was  no  hearing. 

3rd.  Purdey  was  arbitrarily  made  a  party.  There 
being  no  hearing,  he  was  not,  and  could  not  be  found 
to  be,  a  party. 

4th.  When  Purdey  offered  evidence,  the  Recorder 
ought  to  have  re-opened  the  case ;  and  certainly  ought 
not  to  have  awarded  costs  against  him. 

5th.  The  order  of  Quarter  Sessions  is  bad  on  the 
£ace  of  it,  because  it  does  not  appear  therefrom  that 
Purdey  was  the  real  respondent. 

CocKBUBN,  C.J. —I  think  the  rule  ought  to  be  dis- 
charged. The  first  question  is,  whether  the  Recorder 
had  the  power  to  treat  this  appeal  to  him  as  being 
within  his  jurisdiction,  and  to  quash  the  conviction? 
The  ordinary  course  of  appeals  at  Quarter  Sessions,  I 
understand  to  be  as  follows  :  When  the  appeal  is  called 
on,  the  respondent  is  bound  to  make  out  his  case.  If 
no  one  appears  on  behalf  of  the  respondent,  the  Court 
must  reyerse  the  conviction.  The  fact  that  neither 
the  respondent  nor  any  one  on  his  behalf  appears, 
shows  that  the  respondent  is  unwilling  or  unprepared 
to  sustain  the  conviction.  Now  there  is  nothing  in 
the  affidavits  in  this  case  to  show  that  anything 
irregular  was  done  before  the  Recorder.  The  order 
then  was  in  two  parts  :  the  first,  to  quash  the  previous 
conviction ;  the  second,  to  order  in  addition  that 
>*iifdfly  should  pay  the  coats.  Tliis  i^  objet^ted  to,  on 
tiic  grotrnd  thfit,  by  the  statute  &  Geo>  4,  c*.  33,  a.  11^ 
tM>tU!e  ot  Ap|»eal  is  requlrett  to  be  ^vtjD  to  the  Jui$tLce 
or  JtiBtIc«»  whose  act  or  deterniiniitioii  ib  appealed 
«j^in«tf  and  not  to  the  prti^MiL'Utor  ;  audi  tUureft^rei, 
tUnt  it  y  the  Jostiires,  and  not  tb«  prc»»(eciitor,  Purileyj 
^ha  ar«  really  tlie  reapoDtlcut^  jiud  opjiosite  fmrty. 
NfJif  th«  p<>wer  to  give  c<^ata  in  upp&Ala  at  Quarter 
8«Biani  is  given  by  12  &  IS  Yict.  c.  45,  s.  £,  Vtliich 
laytlhat  the  Cqurt  "nmy,  if  it  think  Jit,  order  and 
direct  the  party  or  parties  agsiinst  whom  the  same 
tli^II  be  decided  to  pay  to  the  other  pEirtv  or  parties  " 
eoil*iis  Hfn  reasonubk.  TbL<ron>re^  if  the  i^^o^e^ 
Fnrdcy  mm  not  a  party  to  the  opp  al^  and  the 


Justices  were,  then  Mr.  Keane  is  right,  and  the 
Recorder  ought  not  to  have  given  costs  against 
Purdey.  But  I  think,  both  from  my  own  read- 
ing of  the  statutes  and  from  high  authority, 
that  although  the  5  Geo.  4,  c.  88»  s.  14,  says 
notice  of  appeal  is  to  be  given  to  the  Justices,  and 
does  not  require  any  notice  to  be  given  to  the  prose- 
cutor, yet  that  the  Justices  are  not  parties  to  the 
appeal,  but  that  the  person  convicted  and  the  prose- 
cutor or  informer  are  the  adverse  parties.  Now  sec- 
tion 5  of  12  &  18  Vict  c.  45,  says  in  the  words  I  have 
already  quoted,  that  the  Court  may  give  costs,  and 
then  proceeds  to  say  that  those  costs  shall  be  '*  re- 
coverable in  the  manner  provided  for  the  recovery  of 
costs  upon  an  appeal  against  an  order  or  conviction 
by  the  Act"  11  ft  12  Vict.  c.  43.  Section  18  of  the 
Utter  Act  gives  the  Justices,  In  cases  of  summary  con- 
viction, power  to  order  the  defendant  to  pay  costs  to 
the  prosecutor  or  complainant  respectively,  and  on  the 
other  hand  to  order  the  prosecutor  or  complainant 
respectively  to  pay  costs  to  the  defendant,  and  by  the 
12  ft  18  Yict  0.  45,  s.  5,  the  same  power  is,  as  I  read 
it,  vested  in  the  Court  of  Quarter  Sessions.  It  cer- 
tainly would  be  most  strange  if  the  Legislature  in- 
tended that  the  Justices  below  should  alone  have 
power  to  give  costs  against  the  prosecutor,  and  that 
the  Court  of  Quarter  Sessions  sitting  on  appeal  and 
being  the  higher  Judges,  should  not  have  a  similar 
power.  We  clearly  ought,  if  possible,  to  construe  the 
two  statutes  so  as  to  make  them  harmonise. 

A  very  high  authority  in  favour  of  this  view  is  the 
case  of  Rex  v.  Justices  of  Hants,  There  a  man 
was  convicted  on  an  information  before  Justices,  and 
there  was  an  appeal  to  the  Quarter  Sessions  under  an 
Act  which  directed,  just  as  in  the  case  now  before  us, 
that  the  appellant  should  give  notice  of  the  appeal  to 
the  Justices  by  whose  act  he  was  aggrieved  ;  and,  as 
here,  no  notice  was  required  to  be  given  to  the  party 
prosecuting.  The  Act  gave  the  Court  of  Quarter 
Sessions  power  to  award  costs  ''to  the  parties  appeal- 
ing or  appealed  against."  The  informer  did  not  appear 
at  the  hearing  of  the  appeal,  and  the  Sessions  quashed 
the  conviction  and  ordered  the  informer  to  pay  costs 
to  the  appellant  It  is  true  that  there  the  informer 
had  a  pecuniary  interest,  namely,  to  the  extent  of 
half  the  penalty,  in  prosecuting  and  supporting  the 
conviction,  but  the  decision  did  not  turn  on  that 
point,  but  on  the  question,  whether  the  Justices  were 
the  parties  ''appealed  against,"  or  the  person  upon 
whose  information  the  conviction  was  made  ?  In  an 
advised  judgment  Lord  Tenterden  sajrs,  "  It  is  true 
the  Act  directs  notice  to  be  given  to  the  Justices,  not 
to  the  party  prosecuting  or  defending.  But  it  would 
be  a  great  anomaly  to  cause  a  Justice  who  acts  bond 
fide  in  the  discharge  of  his  judicial  duty,  to  pay  costs. 
The  question  is,  what  is  the  meaning  of  the  words, 
'  the  party  appealing  or  appealed  against  *  ?  The  party 
appealing  here  is  manifestly  the  party  convicted  ;  and 
if  that  be  so,  the  informer  is  the  only  person  who  can 
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satisfy  the  words  'party  appealed  against'    He  must 
therefor^pay  the  costs,  if  such  costs  be  adjudged." 

Again,  in  Btgina  y.  Sinith,  the  conviction  and 
appeal  were  under  the  same  Act  as  here,  5  Geo.  4, 
c.  83 ;  and  as  here,  the  costs  were  awarded  under 
section  5  of  12  &  13  Vict.  c.  45,  which  says  that  upon 
any  appeal  the  Court  may  order  '*  the  party  or  parties 
against  whom  the  saiM  shall  h€  decided  '*  to  pay  costs. 
Hill,  J.,  said,  '*!  think  I  am  putting  a  just  conclu- 
sion on  the  words  of  section  5,  in  giving  to  them  the 
same  meaning  as  was  given"  by  Lord  Tenterden  in 
Jlex  ▼.  Justices  qf  ffants.  There  is  no  Judge  for 
whose  opinion  I  entertain  a  more  profound  respect 
than  Mr.  Justice  Hill,  and  I  quite  agree  with  the  con- 
clusion to  which  he  came. 

The  point  was  then  raised,  that  eren  If  Purdey  were 
the  prosecutor,  and  so  liable  to  pay  costs,  yet  as  no 
evidence  was  taken  before  the  Recorder,  Uiere  was 
nothing  to  show  that  he  was  the  prosecutor.  This 
question  is  entirely  one  of  fact  for  the  Recorder. 
Purdey  was  named  as  a  respondent  in  the  appeaL  The 
law  considers  that  a  prosecutor  should  exercise  yigi- 
lance,  and  ascertain  whether  or  not  notice  of  an  appeal 
has  been  given.  Moreover,  section  9  of  5  Geo.  4, 
c.  83,  enacts,  that  when  any  such  rogue  and  vagabond 
shall  give  notice  of  his  intention  to  appeal  against  the 
conviction,  and  shall  enter  into  recognisances  to  pro- 
secute the  appeal,  the  Justice  shall  require  **the 
person  or  persons  whose  evidence  shall  appear  to  him 
to  be  material  to  prove  the  ofifence,  and  to  support 
such  conviction,"  to  become  bound  in  recognisances  to 
appear  at  the  Quarter  Sessions  and  give  evidence. 
Purdey  was  named  as  a  party  to  the  appeal,  and  the 
Recorder  might  know  from  the  recognisances  whether 
Purdey  was  bound  over  to  appear  and  give  evidence 
or  not.  If,  indeed,  Purdey  had  been  simply  a  witness 
when  the  conviction  was  made,  and  not  the  prosecutor, 
and  he  had  then  been  made  a  respondent  to  the 
appeal  when  he  ought  not,  and  so  jurisdiction  had 
been  assumed  by  the  Recorder  against  Purdey  as  a 
party  when  he  was  not  really  a  party,  in  such  a  case 
an  application  to  us  to  set  aside  the  order  of  the 
Recorder  might  be  successful,  but  that  is  a  question 
which  we  need  not  decide  here.  In  point  of  fact, 
Purdey  was  the  prosecutor  on  the  showing  of  his  own 
affidavit;  and  if  a  man  chooses  to  say,  '*I  am  the 
prosecutor,"  it  would  be  most  mischievous  to  say  that 
because  the  prosecutor  does  not  appear  at  the  hearing 
of  the  appeal,  and  evidence  is  not  given  that  the 
respondent  is  really  the  prosecutor,  therefore  the 
■Court  has  no  power  to  give  costs  against  him. 

There  is  no  doubt  of  the  fact  that  Purdey  was  the 
real  prosecutor,  and  I  think  that  he  was  the  party  against 
whom  the  appeal  was  decided  within  the  meaning  of  sec- 
tion 5  of  the  statute,  and  that  the  Recorder  had  power 
to  award  costs  against  him.  As  to  the  question, 
whether  the  Recorder  ought  to  have  reheard  the  case, 
or  whether  under  the  ciroumstances  it  was  discreet  in 
him  to  make  tlie  order  he  did,  one  may  have  one's 


private  opinion,  but  all  that  is  entirely  a  question  for 
the  discretion  of  the  Recorder.  The  case  was  within 
his  jurisdiction  if  Purdey,  as  prosecutor,  was  a  party 
to  the  appeal.  My  Brother  Crompton,  who  has  been, 
called  away,  wishes  me  to  say  that  he  concurs. 

Mellor,  J. — I  am  of  the  same  opinion.  In  thiB 
case  I  feel  bound  by  authority,  and  I  think  that  the 
cases  cited  give  the  right  construction.  As  to  Mr. 
Eeane^s  objection  that  "the  order  of  Quarter  Sessions 
is  bad  on  the  face  thereof,"  because  it  does  not  appear 
therefrom  that  Purdey  was  found  to  be  the  real  re- 
spondent, I  see  it  appears  on  the  face  of  the  order 
that  Purdey  was  a  respondent  Moreover,  if  that 
had  not  been  so,  I  think  he  could  not  have  taken  that 
objection,  because  section  7  of  the  12  &  13  Vict  c.  45. 
says,  ''no  objection  on  account  of  any  omission  or 
mistake  in  any  such  order  or  judgment  brought  up 
upon  a  return  to  a  writ  of  certiorari  shall  be  allowed^ 
unless  fuch  omission  or  mistake  shall  have  been 
specified  in  the  rule  for  issuing  such  certiorari"  The 
word  "bad"  in  this  rule,  merely  points  to  anything 
or  nothing,  and  does  not  specify  the  omission. 

RiUe  discharged. 


Q.B. 

15  Nov.  1864. 
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Evidence — Previous  conviction  under  Vagrant 
Act,  5  Geo,  4,  c.  83,  m.  4, 17. 

On  an  indictnunt  under  the  5  Oeo.  4,  c.  83  ( VagratU 
Act),  the  minvU  hook  of  the  Sessions  where  the  eon- 
viction  took  place,  to  prove  a  previous  conviction  under 
the  Act f  is  not  sufficient  evidence,  but  a  certified  copy 
of  the  record  of  such  conviction  must  be  produced. 

This  was  an  appeal  on  a  case  reserved  by  the  Jos- 
tices  of  Newbury,  on  a  conviction  under  section  4  of 
the  Vagrant  Act.  The  appellant  was  convicted  under 
section  4  of  that  Act,  for  professing  to  be  a  wise 
woman  and  to  tell  fortunes.  A  previous  conviction 
at  a  court  of  Petty  Sessions  was  laid,  and  to  prove  it 
the  minute  book  of  the  court  where  the  prisoner  had 
been  convicted  was  produced,  and  the  policeman  who 
had  been  present  at  the  time  swore  to  the  fact  of  the 
conviction.  It  was  objected  that  this  evidence  was 
insufficient  Section  17  of  5  Geo.  4,  c.  83,  enacts^ 
**  That  no  proceedings  to  be  had  before  any  Justice  or 
Justices  of  the  peace  under  the  provisions  of  this  Act 
shall  be  quashed  for  want  of  form  ;  and  every  convic- 
tion of  any  oflfender,  as  an  idle  and  disorderly  person, 
or  as  a  rogue  and  a  vagabond,  or  as  an  incorrigible 
rogue  under  this  Act,  shall  be  in  the  form  or  to  the 
effect  following,  or  as  near  thereto  as  ciroumstances 
will  permit,  [hero  follows  the  form].  And  the  Justice 
or  Justices  of  the  peace  before  whom  any  such  convic- 
tion shall  take  place  shall,  and  he  and  they  is  and  are 
hereby  required  to,  transmit  the  said  conviction  to  the 
next  general  or  quarter  Sessions  of  the  peace  to  be 
holden  in  and  for  the  county,  riding,  or  division,  or 
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place  wherein  such  conviction  shall  have  taken  place, 
there  to  be  filed  and  kept  on  record  ;  and  a  copy  of 
the  conviction  so  filed,  duly  certified  by  the  clerk  of 
the  peace,  shall  and  may  be  read  as  evidence  in  any 
court  of  record,  or  before  any  Justice  or  Justices  of  the 
peace  acting  under  the  powers  and  provisions  of  the 
Act." 

Harrington,  for  the  appellant,  cited, 
Begiiia  v.  Yeoveley,  8  Ad.  &  E,  806 ; 
JUffina  V.  Ward,  6  Car.  &  P.  866. 

CocKBiTRN,  C.J. — We  have  no  alternative  but  to 
set  this  conviction  aside.  The  evidence  of  the  pre- 
vious conviction  was  not  such  as  ought  to  have  been 
received. 

Conviction  quashed. 

Q.  B.         )    Calby  V,  The  Local  Board  of 

16  Nov.  1864.     )  KINGSTON-UPON-HULL. 

Public  Health  Act,  1848—11  k  12  Vkt.  c.  63, 
8.  68—"  Leveir 

The  word  "  level  *'  in  section  68  of  the  Public  Health 
Ad  it  to  he  construed  as  referring  to  the  particular 
street  only,  without  reference  to  surrounding  streets. 

This  was  an  appeal  on  a  case  stated  by  the  magis- 
trates of  Kingston-upon-HuU,  on  sections  68  and  69  of 
the  Public  Health  Act,  20  &  21  Vict.  c.  63.  Sec- 
tion 68  of  that  Act  enacts  as  follows  : — 

"That  all  present  and  future  streets  being  or  which 
at  any  time  become  highways  within  any  district,  and 
the  pavements,  stones,  and  other  materials  thereof, 
and  all  buildings,  implements,  and  other  things  pro- 
vided for  the  purposes  thereof  by  any  surveyor  of 
highways,  or  by  any  person  serving  the  office  of  sur- 
veyor of  highways,  shall  vest  in  and  be  under  the 
management  and  control  of  the  said  Local  Board  of 
Health,  and  the  said  Local  Board  shall  from  time  to 
time  cause  all  such  streets  to  be  levelled,  paved, 
flagged,  channelled,  altered  and  repaired  as  and  when 
occasion  may  require,  and  they  may  from  time  to 
time  cause  the  soil  of  any  such  street  to  be  raised, 
lowered,  or  altered  as  they  may  think  fit,  and  place 
and  keep  in  repair  fences  and  posts  for  the  safety  of 
foot  passengers,  and  whosoever  wilfully  displaces, 
takes  up,  or  injures  tho  p;ivcment,  fitoiie.4,  materials, 
fenon,  or  potts  of  any  such  titvmt  wiLhout  the  consent 
of  the  oatd  Local  Bi>iird  ahaO  b^  li^iblo  for  every  such 
otTtTiice  to  a  penalty  not  exceeding  ilvo  pumuls,  and  a 
further  sum  fiot  excaeding  five  shiUiiig^i  for  every 
sqiuni  foot  of  the  pavemeot,  Htctaos^  or  other  materials 
10  displaced,  take  a  upj  or  injured/' 

8«elioa  69.  ''That  iu  ca^  any  presont  or  future 
stTMC^  or  any  part  thereof  {uot  being  a  highway)  be 
nitt  sewertxl,  i6?<illed^  paved,  flagged  and  i;haunelled 
V»  llio  aatisfactiou  of  the  Local  Board  of  Health,  such 
BmM  m^f,  by  notice  in  writing  to  the  respective 
r  occupiers  of  the  premises  frotitinj;,  adjoin- 


ing, or  abutting  upon  such  parts  thereof  as  may 
require  to  be  sewered,  levelled,  paved,  flagged,  or 
channelled,  require  them  to  sewer,  level,  pave,  flag,  or 
channel  the  same  within  a  time  to  be  specified  in  such 
notice  ;  and  if  such  notice  be  not  complied  with,  the 
said  Local  Board  may,  if  they  shall  think  fit,  execute 
the  works  mentioned  or  referred  to  therein,  and  the 
expenses  incurred  by  them  in  so  doing  shall  be  paid 
by  the  owners  in  default  according  to  the  frontage  of 
their  respective  premises,  and  in  such  proportion  as 
shall  be  settled  by  the  surveyor,  or  in  case  of  dispute 
as  shall  be  settled  by  arbitration  (having  regard  to  all 
the  circumstances  of  the  case)  in  the  manner  provided 
by  this  Act,  and  such  expenses  may  be  recovered  from 
the  last-mentioned  owners  in  a  summary  manner,  or 
the  same  may  be  declared  by  order  of  the  said  Local 
Board  to  be  private  improvement  expenses,  and  be 
recoverable  as  such,  in  the  manner  hereinafter  pro- 
vided. " 

The  street  in  which  Caley,  the  appellant,  resided 
was  required  by  the  Local  Board  of  Health  of  Rings- 
ton-upon-Hull,  to  be  raised  to  the  level  of  the  adjacent 
streets,  and  in  default  of  the  occupiers  they  ordered 
it  to  be  done,  and  charged  the  occupiers  with  the 
expenses.  The  appellant  refusing  to  pay,  the  magis- 
trate at  Kingston-on-HuU  made  an  order  on  him  to  do 
so,  but  stated  a  case  for  the  Court  to  raise  tho  ques- 
tion whether  the  enactment  applied  to  the  case,  or 
merely  to  the  levelling  of  the  inequalities  in  the  par- 
ticular street. 

Atkinson,  Tindal,  Serjt.  {Peel  with  him),  in  support 
of  the  order. 

P.  Thompson,  for  the  appellant. 

CocKBURN,  C.J. — Our  judgment  must  be  for  the 
appellant.  I  am  of  opinion  that  the  Board  ex- 
ceeded their  powers.  By  the  Act  of  Parliament, 
"they  may  call  on  the  owners  and  occupiers  to  do 
certain  works,  and  if  they  fail  to  do  so,  they  may  do 
the  works  themselves  and  recover  the  expenses." 
This  applies  to  anything  necessary  to  make  that  par- 
ticular street  uniform,  and  we  must  look  at  the  ques- 
tion as  if  that  street  stood  as  an  isolated  one,  and 
they  have  an  authority  to  make  it  of  an  uniform  leveL 
It  might  be  more  convenient  that  it  should  be  on  a 
level  with  the  street  which  crosses  or  meets  it,  but  we 
cannot  attach  this  burden  on  an  individual  owner  for 
the  convenience  of  the  neighbouring  streets.  I  should 
be  disposed  to  think  that  if  the  works  were  works 
incidental  to  "channelling'*  works,  that  they  were 
incidental  to  the  powers  given  them  in  the  section, 
but  that  is  not  found  in  the  case  ;  consequently  the 
order  was  made  without  jurisdiction. 

Crompton  and  Mellor,  JJ.,  concurred. 

Judgment  for  the  appellant. 


80 


THE  NEW  REPORTS. 


[96  Not.  1864 


Q.B.       1 

16  Nov.  1864.    J 


Shepherd  and  Another  v.  The 

PoSTMAflTEE-GsNBEAL. 


Arrest  fwr  FeUmy — Charge  of  Misdemeanor — 
24  ifc  25  rict  c.  97,  s.  52. 

The  prisoners  were  arrested  far  felony^  htU  it  being 
discovered  that  the  offence  committed  was  only  a  misde^ 
meanor,  the  charge  loas  proceeded  vrilh  before  the 
magistrate  as  a  misdemeanour,  vnthout  a  fresh  infor- 
mation; no  objection  was  raised  until  the  merits  had 
been  gone  into  ;  the  prisoners  were  convicted : — 

Held,  on  appeal,  that  it  was  too  late  to  raise  the  ob- 
jection, which  was  a  merely  formal  one,  and  that  the 
conviction  was  right. 

This  was  an  appeal  on  a  case  stated  by  Justices  of 
Dresdon  in  Staffordshire,  by  order  of  the  Court. 

On  the  9th  of  January  last,  it  was  discovered  that 
eeveral  of  the  letters  in  a  pillar-box  belonging  to  the 
Post  Office  of  Dresdun,  in  Staffordshire,  were  burnt. 
The  appellants  were  arrested  under  section  10  of  the 
24  &  25  Vict  c  97,  but  were  charged  with  setting  fire 
to  the  letters  in  the  piUar-box,  and  convicted  under 
section  52  of  that  Act ;  for  the  attorneys  having  con- 
sulted the  authorities  at  the  Post  Office  in  London, 
were  advised  that  the  charge  could  not  be  sustained 
on  any  section  except  section  52,  and  accordingly 
proceeded  under  that  section. 

At  the  close  of  the  case  for  the  prosecution  it  was 
objected  that,  inasmuch  as  they  were  not  found  com- 
mitting the  offence  and  no  information  on  oath  had 
been  taken  on  the  charge  on  which  they  had  been 
convicted,  they  were  not  legally  in  custody.  The  ob- 
jection was  overruled,  and  the  appellants  were  con- 
victed under  section  52,  and  sentenced  to  a  month's 
imprisonment  with  hard  labour.  The  magistrates 
having  refused  to  state  a  case  under  the  Summary 
Jurisdiction  Act,  being  subsequently  ordered  to  do  so 
by  a  rule  of  this  Court,  had  done  so,  the  question 
for  the  opinion  of  the  Court  being,  whether  the 
appellants  were  legally  convicted  under  section  52  of 
the  24  A  25  Yict.  c.  97,  having  been  apprehended 
under  section  10  of  that  Act. 

The  Solieitor-Oenerdl  {Poulden  with  him)  in  support 
of  the  coDviction. 

It  is  true  they  were  apprehended  for  what  was  sup- 
posed to  be  a  felony,  but  were  subsequently  charged 
with  a  misdemeanor ;  it  would  have  been  different  had 
the  parties  refused  to  appear  to  the  charge,  but  by  their 
appearance  they  waived  the  necessity  of  a  summons, 
Paley  on  Convictions,  80. 

They  were  before  the  magistrates  ;  the  right  charge 
was  made,  and  no  objection  was  raised  till  the  merits 
were*gone  into,  when  it  was  too  late.  No  information  on 
oath  or  in  any  particular  form  was  necessary  ;  there 
had  been  information  on  oath,  although  the  nature  of 
the  offence  was  at  first  mistaken,  and  the  convictions 
were  legal  and  valid. 


Harrington  for  the  appellants. 
The  appellants  were  in  custody,  charged  with 
an  indictable  offence,  on  which  the  jurisdiction  of 
the  magistrates  was  merely  preliminary,  and  they 
could  not  change  it  to  a  misdemeanor,  and  summarily 
convict. 

[CocKBUEN,  C.J.— It  has  been  held  in  this  Court 
that  a  man  may  be  convicted  of  an  assault  on  a  cfajuge 
of  assault,  though  the  evidence  would  establish  a 
charge  of  rape.] 

In  that  case  the  magistrates  might  disbelieve  the 
evidence  of  the  graver  offence,  and  the  offence  charged 
was  the  minor  one,  here  the  charge  was  of  the  graver 
offence.  They  were  brought  up  on  a  charge  of  felony, 
and  they  were  convicted  on  another  charge.  Under 
Jervis's  Act,  the  party  was  entitled  to  have  the  sub- 
stance of  the  information  stated  to  him.  It  was  laid 
down  in  Paley  on  Convictions,  that  in  all  summary 
proceedings,  there  must  be  an  information  or  com 
plaint  in  order  to  give  the  magistrates  jurisdiction  to 
convict,  and  there  was  none  here  on  the  charge  on 
which  the  prisoners  were  convicted, 

11  &  12  Vict.  c.  43,  s.  14  (Jervis's  Act) ; 

Martin  v.  Pridgeon,  1  El.  &  El.  778  ; 

neginav.Brickhall,  4N.  R.  166 ;  S3 L.  J.  M.  C.  156 ; 

Williams's  Saunders,  L  263 ; 
[Sees,  J.,  cited, 

Oelan  v.  ffall,  27  L.  J.  M.  C.  78.] 

CocKBiTRN,  C.J. — ^You  caunot  ask  us  to  send  back 
a  case  where  substantial  justice  has  been  done,  on 
merely  technical  grounds.  It  was  a  mere  form,  the 
magistrates  not  calling  on  the  parties  to  answer  to 
the  charge,  proceeded  on.  The  evidence  given  waa 
as  applicable  to  a  case  of  misdemeanor  as  to  a  felony. 
As  to  the  offence,  the  only  question  was  whether  it 
was  a  felony,  as  was  supposed  by  the  constable  who 
arrested  them,  and  the  prosecutor's  attorney.  No 
objection  is  made,  the  merits  are  gone  into,  and  the 
offence  turns  out  to  be  a  misdemeanor.  In  strictneas 
you  are  entitled  to  the  witness  giving  his  information 
over  again,  but  the  facts  were  the  same,  and  the  objec- 
tion which  might  have  been  raised  by  the  defendants 
was  waived :  consequently  there  was  'no  infringement 
of  the  Act  of  Parliament,  and  the  convictbn  was 
right 

Ceompton,  J. — I  am  of  the  same  opinion.  It  is 
not  necessary  in  every  case  to  have  an  information 
and  a  summons  under  section  61.  The  parties  were 
brought  before  the  magistrates  :  if  when  they  were 
there,  the  advisers  of  the  appellants  had  taken  the 
objection,  and  had  asked  for  time,  and  the  magistrates 
had  refused  to  grant  them  time,  I  should  have  blamed 
them,  but  the  objection  was  not  taken  till  the  case 
for  the  prosecution  was  concluded.  The  old  rule  stated 
in  Saunders  that  the  want  of  a  summons  is  cured  by  an 
appearance,  applies  here,  and  the  parties  cannot  com- 
plain ;  it  is  too  late  to  raise  a  formal  question  like 
this. 
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IfKLLOB,  J. — I  concur.  The  appellants  were  irre- 
gularly i^prehended,  bat  they  appeared  to  the  charge, 
and  the  facta  were  the  same  to  rapport  one  charge  as 
the  other ;  the  mere  fact  of  having  been  brought  up 
to  answer  a  charge  of  felony  makes  no  difference,  as 
by  once  appearing,  and  not  taking  it  in  time,  the 
objection  was  waived. 


Shee,  J.,  concurred. 


Convktio  i  affirmed. 


Q.B 

16  Nov.  1864 


.i 


Regina  v.  Pedlzr  and  Others. 


CkurcVrate — Jurisdiction  of  Justices — Effect  of 
disputing  the  Validity  of  Rate^bZ  Geo.  4, 
c  127,  s.  7. 

Und«r  section  7  o/53  Geo.  4,  c.  127,  a  person  against 
ichom  an  order  far  the  payment  of  church-rates  is  made 
has  a  right  to  dispute  the  validity  of  such  order  before 
the  Justices^  and  if  he  do  so^  the  jurisdiction  of  the 
Justioes  is  ousted^  and  that  of  the  Ecclesiastical  Court 
aUaehes. 

At  the  hearing  of  an  information  before  Justices,  under 
the  section  for  the  non-payment  of  a  church-rate,  the 
aUomey  for  the  defendant  objected,  1st,  that  the  rate 
toas  excessive,  as  there  was  already  m>oney  in  the  haiids 
of  the  churchwardens  available  for  the  purpose  for 
which  the  present  rate  uxis  raised  ;  and  2nd,  that  a  new 
valuation  of  the  parish  had  been  made,  and  therefore 
the  old  assessment  was  unequal.  The  Justice's  held 
these  objections  were  not  bonH  fido,  and  made  an  frder 
to  pay:— 

Held,  that  the  Justices  ?iad  exceeded  their  Jurisdiction, 
and  that  the  order  must  be  quashed. 

In  Jnly,  1863,  a  rate  was  made  for  the  repair  and 
maintenance  of  the  parish  church  of  Wellington,  in 
Someraetahire.  The  rates  having  been  made  were  not 
paid  by  the  defendant  and  others,  and  accordingly 
summonses  were  taken  out  to  enforce  payment  The 
attorney  who  attended  before  the  magistrate  in  their 
behalf^  objected — 

Ist.  That  a  sum  of  507.,  raised  by  rate,  in  November, 
1861,  for  tibe  repair  of  one  of  the  church  pinnacles, 
had  not  been  so  applied,  so  that  the  present  rate  was 

SfitL  That  In  D^combcr,  1862,  a  liew  vahiatioa  of 
*^^  yvtriidi  for  a  n^w  poor-rate  liiul  \imi\  mad&f  and 

,'  die  o^ld  aa^iesMDieat  't^^A  QDeqii&L 

i'liE  mflgblratei  held  that  their  jnmdicU[>a  was 
onite^l,  and  ditrniftsed  the  aummoiisos.  Subsef|iieutly 
tke  «ime  objectioai  raised  by  the  sauie  attorney  onbe- 
^ilf  of  the  other  p&n^hiouera  were  or er- ruled  by  the 
ms^pitrat^  and  they  m&de»  an  ortl^r  for  p^ym'^nij  \(iaLy' 
lug  tli#4ftf»tidant  to  appeal  to  the  Quarter  f^cTi'iions.  In 
Y^hruMff  m  rale  wes  granted  by  Mr.  Justke  Shee, 
I*  idlOW  cause  why  a  cerliorari  shtmhi  not  isi^ne,  to 
WtftK  up  Quma  onkiSt  Tot  th^  parpc^se  of   qujishiug 


Karslake,  Q,C,  (Dowdeswell  with  him),  now  showed 
cause,  citing, 

Megina  v.  Blackburn,  32  L.  J.  M.  C.  41. 

Joseph  Brown,  in  support  of  the  rule,  cited, 
RickeUi  v.  Bodenham,  4  Ad.  &  £.  483. 

CocKBURN,  C.J. — I  think  the  defendants  are  en- 
titled to  judgment.  The  statute  says,  if  the  validity 
of  the  rate  is  disputed,  the  jurisdiction  of  Justices  is 
ousted.  On  the  other  hand,  it  is  to  be  said 
that  the  right  thus  secured  to  a  party  against 
whom  an  order  is  made  must  not  be  abused  ;  and 
where  it  is  abused  by  a  party  fraudulently  saying 
he  disputes  the  validity  of  a  rate,  when  he  does 
not  intend  really  to  dispute  it,  that  is  not  a  dis- 
pute to  the  validity  of  the  rate,  and  the  jurisdiction  of 
the  Justices  is  not  ousted.  But  we  cannot  allow 
the  magistrates  to  assert  the  jurisdiction,  and  say 
the  notice  to  dispute  the  validity  of  the  rate  was 
wrong,  on  the  ground  that,  on  the  merits,  they 
are  of  opinion  that  the  parties  who  so  disputed  would 
ultimately  fail.  The  grounds  of  dispute  may  be  un- 
tenable, and  the  defendant  might  fail  in  establishing 
the  fact  of  the  invalidity,  yet  the  magistrates  must  not 
be  allowed  to  hold  that  the  objection  was  not  bond 
fide,  merely  because  they  thought  it  would  be  un- 
successful. In  this  case  a  gentleman  attended  and 
raised  objections,  which  he  enforced  by  ailment  and 
cross-examination,  and  by  documentary  evidence,  and 
there  was  every  reason  to  presume  the  objections  were 
bond  fide,  and  it  would  take  a  great  deal  to  satisfy  me 
that  they  were  not  so.  The  only  question  was,  were 
the  parties  really  in  earnest  in  saying  that  they  in- 
tended to  dispute  the  validity  of  the  rate  ?  I  cannot 
doubt  that  they  were. 

Crompton,  J. — I  am  of  the  same  opinion.  There 
were  no  grounds  for  the  magistrates  saying  that  the 
objections  were  maid  fide.  The  right  to  dispute  the 
rate  was  not  to  be  abused  by  an  utterly  frivolous 
objection,  but  we  must  see  whether  the  magistrates 
had  sufficient  ground  for  saying  the  objections  were 
maid  fide,  and  I  see  no  fair  grounds  in  this  case.  A 
motive  is  alleged  for  the  objection,  but  with  the 
motive  we  can  have  nothing  to  do.  The  jurisdiction 
of  the  Justices  was  ousted,  and  the  orders  were  in- 
valid. 

Mellor,  J. — ^The  course  taken  by  the  magistrates 
was  entirely  contrary  to  the  statute,  the  object  of 
which  was,  to  provide  a  summary  jurisdiction  to  en- 
foroe  a  rate,  and  was  not  intended  to  take  away  the 
right  to  litigate  its  validity.  The  mere  statement  of 
a  man  that  he  objected  to  the  rate  would  be  insufficient 
— the  magistrates  ought  to  see  it  was  bond  fide,  and  on 
reasonable  grounds. 


Shee,  J.,  concurred* 


Rule  absolute. 
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f    Buckle,  Appellant  v. 


Wrightson,  Respondent. 

Licence — Hackney  Carria/^ea — 10  <fc  11  VicL 
c.  89,  8s.  37,  45. 

A  licence  for  a  hackney  earriage  from  the  Commis- 
sumera  of  the  Inland  Revemie  docs  not  supersede  the 
necessity  for  a  licence  under  10  «fe  11  Vict.  c.  89, 
8S.  37,  45. 

At  a  Petty  Sessions,  held  at  Darlington,  before  two 
Justices  for  the  county  of  Durham,  an  information  was 
preferred  by  the  appellant  Buckle  against  the  respon- 
ent  Wrightson,  for  that  the  respondent  on  a  certain 
day,  being  the  proprietor  of  a  certain  carriage,  per- 
mitted the  same  to  be  used  as  a  hackney  carriage, 
plying  for  hire  within  the  prescribed  distance,  without 
hanng  obtained  a  licence  from  the  Local  Board  of 
Health  for  the  district  of  the  township  of  Darlington 
far  the  carriage,  contrary  to  the  Darlington  Local 
Board  Act,  1854. 

Section  37  of  the  Town  Police  Clauses  Act,  1847, 
10  &  11  Vict.  c.  89,  enables  "the  Commissioners'*  to 
grant  licences  to  hackney  carriages  to  ply  for  hire 
within  the  prescribed  distance.  Section  45  enacts, 
that  any  proprietor  of  any  carriage  permitting  the 
same  to  be  used  as  a  hackney  carriage  plying  for  hire 
within  the  prescribed  distance,  without  having 
obtained  such  a  licence,  shall  be  liable  to  a  penalty 
not  exceeding  405.  The  Darlington  Local  Board  Act, 
1854,  incorporates  the  clauses  of  10  &  11  Vict.  c.  89, 
which  relate  to  hackney  carriages,  and  enacts  that 
the  words,  "the  Commissioners,'*  wherever  used  in 
that  Act,  shall  mean  the  Local  Board. 

It  was  proved  that  the  respondent  had  permitted 
his  hackney  carriage  to  ply  for  hire  within  the  pre- 
scribed distance,  and  that  he  had  no  licence  from  the 
Local  Board.  He  had  a  licence  from  the  Commis- 
sioners of  Inland  Revenue  for  that  and  other  hackney- 
carriages. 

The  Justices  dismissed  the  information,  but,  on  the 
application  of  the  appellant,  stated  a  case  under  the 
20  &  21st  Vict.  c.  43,  for  the  opinion  of  this  Court, 
whether  they  were  right  or  not 

Sawyer,  for  the  appellant. 

The  licence  from  the  Inland  Revenue  does  not 
supersede  the  necessity  of  obtaining  a  licence  from  the 
Local  Board,  the  object  of  which  is  not  to  derire 
revenue,  but  to  place  the  carriages  under  the  control  of 
the  Local  Board.  The  fee  for  the  Ucence  from  the 
Local  Board  is  not  more  than  5s.  ^ 
10  k  11  Vict.  c.  89,  8.  89. 

Ko  one  appeared  for  the  respondent. 

CocKBVHN,  C.  J.— We  think  the  magistrates  ought  to 
have  convicted  the  respondent  I  think  it  would  be 
most  mischievous  to  hold  that,  because  a  licence  for  a 


j  hackney  carriage  has  been  obtained  from  the  Com- 

I  missioners  of  Inland  Revenue,   and  paid  for,   it  is 

I  therefore  not  necessary  to  have  one  in  addition  from 

the  Local  Board.    I  think  the  magistrates  were  wrong, 

and  that  a  revenue  licence  does  not  supercede  the 

necessity  for  a  licence  from  the  Local  Board. 

Cromfton,  Mellor,  and  Shes,  JJ.,  concurred. 


Q.B.       1 

20  Nov.  1864.  \ 


Mercantile   Marine    Insttuancs 
Company  v.  Tetherington. 


Marine  Policy — Loss — Special  Clause. 

To  tlie  ordinary  printed  form  of  voyage  policy  insuring 
the  ship  during  her  voyage  from  A  to  B  and  twenty-four 
hours  after  arrival  in  safety  al  B,  dx.,  the  words  were 
added,  **  and  during  thirty  days*  stay  in  her  last  port 
of  discharge*^ : — 

Held,  the  thirty  days  do  not  begin  to  run  till  the 
expiration  of  the  tweyity-four  hours. 

This  is  an  action  brought  for  the  recovery  of  money 
alleged  to  be  due  from  the  defendant  by  way  of  con- 
tributions towards  the  sum  of  8000/.  paid  by  the 
plaintiffs  upon  the  total  loss  of  a  ship  called  **  Tho 
Albemarle,"  which  was  lost  on  the  24th  of  June,  1863. 
By  consent  of  the  parties,  and  by  the  order  of  Mr. 
Justice  Blackburn,  dated  the  30th  of  May,  1864,  the 
following  case  was  stated  for  the  opinion  of  the  Court 
without  any  pleadings.     On  the  26th  of  November, 

1862,  Messrs.  A.  Baruchson  &  Company,  the  owners 
of  the  ship  "Albemarle,"  effected  a  policy  of  in- 
surance on  such  ship  for  the  sum  of  20002.  This 
policy  was  underwritten  by  the  defendant  for  the  sum 
of  1001.  On  the  26th  of  December,  1862,  the  said 
Messrs.  A.  Baruchson  &  Com^tany  effected  another 
policy  on  the  said  ship  for  the  sum  of  10002.  On  the 
4th  of  December,  1864,  the  said  Messrs.  Baruchson 
&  Company  effected  another  policy  on  the  said  sliip 
for  the  sum  of  2,0002.  The  said  ship  sailed  from 
Liverpool  on  the  23rd  of  December,  1862,  and  arrived 
at  Mazatlan,  being  a  port  in  the  Pacific  Ocean  and 
her  last  port  of  discharge,  on  the  25th  of  May,  1863, 
at  7  P.M.,  and  then  anchored  there.  The  vessel 
remained  anchored  at  Mazatlan  in  safety  until  the  24th 
of  June,  1863,  and  on  that  day,  at  3.45  A.M.,  she  was 
driven  on  shore  in  a  gale  of  wind  and  was  wholly  lost. 
The  said  Messrs.  A.  Baruchson  &  Company,  imma- 
diately  on  hearing  of  the  arrival  of  the  said  ship  at 
Mazatlan,  proceeded  to  effect  insurance  on  the  said 
ship  on  her  future  voyage,  and  before  any  intimation 
of  the  loss  of  the  said  ship  they,  on  the  8th  of  July, 

1863,  effected  a  policy  with  the  plaintiffs. 

The  said  Messrs.  A.  Baruchson  ft  Co.  in  like 
manner  covered  by  insurance  the  sum  of  20002.,  being 
the  residue  of  the  said  sum  at  which  the  ship  was 
valued. 

Upon  hearing  of  the  loss,  the  said  Messrs.  A. 
Baruchson  &  Co.  applied  to  the  plaintiffs  and  the 
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underwriters  on  the  last-mentioned  policy  to  pay  them 
the  amount  of  the  loss,  and  the  plaintiffs  and  the 
underwriters  on  such  last-mentioned  policy  thereupon 
paid  to  the  owners  of  the  said  ship  the  several  sums 
insured  hy  them  respectively. 

In  this  action  the  plaintiffs  seek  to  recover  from  the 
defendant  the  snm  of  47 1.  15s.  Zd.,  heing  the  sum 
which  the  plaintiffs  contend  the  defendant  is  liable  to 
contribute  in  respect  of  the  sum  of  1001.  for  which 
the  said  policy  was  underwritten  by  him  as  aforesaid, 
upon  the  ground  that  such  policy  was  in  force  at  the 
time  of  the  loss  of  the  said  vessel.  (Copies  of  all  the 
above  policies  were  annexed.) 

The  question  for  the  opinion  of  the  Court  is, 
whether  the  policy  of  insurance  so  underwritten  by 
the  defendant  as  afdresaid  was  in  force  at  the  time  of 
the  loss  of  the  said  vessel. 

If  the  Court  shall  be  of  opinion  in  the  afi&rmative, 
then  the  judgment  shall  be  entered  up  for  the  plaintiffs 
for  ill.  15^.  dd.f  and  costs  of  suit. 

If  the  Court  shall  be  of  opinion  in  the  negative, 
then  judgment  of  nol.  pros.,  with  costs  of  defence, 
shall  be  entered  up  for  the  defendant. 

The  plaintiffs'  points  marked  for  argument  were  : — 

That  the  defendant  is  liable  to  contribute  to  the 
snm  paid  by  the  plaintiffs  to  the  assured,  the  policy 
signed  by  the  defendant  being  still  in  force  at  the 
time  of  the  loss,  and  consequently  there  being  a  double 
insurance  on  the  ship. 

That  the  policy  continued  in  force  till  the  ship 
should  have  moored  at  anchor  twenty-four  hours,  and 
for  thirty  days  afterwards,  and  would  therefore  not 
expire  till  the  25th  of  June. 

That  the  day  of  arrival  at  Mazatlan  is  not  to  be 
counted  in  the  thirty  days,  and  consequently  the 
thirty  days  had  not  expired  when  the  ship  was  lost  on 
the  24th  of  June. 

That  the  first  day  of  the  ship's  stay  in  the  port  of 
Mazatlan  could  not,  at  the  very  earliest,  expire  till 
7  P.M.  on  the  26th  of  May,  and  consequently  the  80th 
day  could  not  expire  till  7  p.m.  on  the  24th  of  June, 
before  which  time  the  ship  was  lost. 

The  points  on  the  part  of  the  defendant  marked  for 
argument  were  : — 

1st.  That  the  policy  underwritten  by  the  defendant 
was  not  in  force  at  3*45  A.M.,  on  the  24th  of  June, 
186S. 

2nd.  That  in  calculatiiig  the  thirty  (lays'  stay  at 
MayAllan,  the  25th  day  of  May,  1863,  is  to  be 
included. 

5rd,  That  any  other  mode  of  calculation  but  that 
above  pointed  ont  would  ronder  the  sliip  uninsured 
for  a  portion  of  her  first  day's  stay  at  Mazaliiiu. 

Sir  Oau  Hofifpnafif  fi>r  the  plaintiffk. 

The  qnaction  is,  had  tlit  policy  attaclicil  at  the  time 
of  the  loss,  at  a  ij^uaiter  to  four,  a.m.,  on  the  24th  of 
Jun^  1S6S  ?  I  submit  it  had.  The  adventure  was  to 
hrfp3x  on  the  26th  of  Decembcri  1 86  2,  and  continue 


till  twenty-four  hours  after  her  arrival,  and  during 
thirty  days*  stay  at  her  port  of  discharge — was  she  lost 
during  the  thirty  days  ?  I  submit  the  thirty  days  are 
to  be  reckoned  exclusively  of  the  twenty-four  hours. 

[CocKBURN,  C.J. — You  must  treat  it  as  if  there  was 
no  insurance  antecedent  to  the  thirty  days.] 

Yes,  the  meaning  of  the  policy  is,  that  she  is 
covered  for  thirty  days  beyond  what  she  otherwise 
would  have  been  covered,  ' 

Webb  V.  FairmaneTf  3  M.  &  W.  473 ; 
TouTig  V.  HiggiUy  6  M.  &  W.  49. 

Lush,  Q.C,  for  the  defendants  (the  underwriter). 

JudgTnent/ar  (he  plaintiffs. 

Q.B.       )    Rboina  v.  The   Inhabitants  of 
22  Nov.  1864.  \  Denton. 

Non-repair  of  Highway — Indictment  without 
Order  of  Jiutices  —  Frivolous  or  vexatious 
defence— 5  &  6  Will  4,  c.  50,  s.  98. 

Where  to  an  indictrMTU  for  not  repairing  a  highway, 
part  of  a  turnpike-road,  preferred  vHthoiU  any  order 
of  Justices,  the  defendants  pleaded  guilty,  having 
given  notice  to  the  prosecutor  of  their  intention  to  do  so 
three  days  only  before  the  trial,  and  after  the  prose- 
cutor had  incurred  great  expense  .— 

Held,  that  there  was  ^* no  defence''  so  as  to  enable 
the  Court,  before  whom  the  indictment  was  preferred, 
to  award  costs  against  the  defendants  vnthin  th^  mean- 
ing of  section  98  o/  5  <fe  6  Will.  4,  c.  50. 

At  the  Spring  Assizes,  1863,  at  Liverpool,  an  indict- 
ment was  preferred  against  the  inhabitants  of  the 
township  of  Denton  for  not  repairing  a  highway,  part 
of  a  turnpike-road,  on  the  prosecution  of  the  surveyor 
of  the  trustees  of  the  road.  It  was  preferred  without 
any  order  of  Justices,  and  not  under  section  95  of 
5  &  6  Will.  4,  c.  60.  On  the  5th  of  August,  but  after 
the  prosecutor  had  incurred  great  expense,  the  inhabit- 
ants gave  notice  that  they  intended  to  plead  guilty  at 
the  Summer  Assizes  to  be  held  on  the  8th  of  August, 
but  added,  **  We  shall  be  obliged  to  meet  you  at  the 
Assizes  on  the  question  of  fine. "  On  the  8th  of  August 
they  pleaded  guilty  and  Blackburn,  J. ,  imposed  on  them 
a  fine  of  1,000Z.,  but  to  give  them  an  opportunity  of  re- 
pairing the  road,  ordered  that  the  fine  should  not  be 
levied  till  leave  should  be  given  by  one  of  her  Majesty's 
Judges  at  the  next  Assizes,  such  Judge  to  have  full 
power  to  remit,  Ac.,  and  to  respite  till  the  ensuing 
Assizes.  It  was  agreed  between  the  prosecutor  and 
defendants  that  such  Judge  should  have  the  same 
power  over  the  costs  of  the  indictment  as  the  Court 
then  had.  At  the  next  Winter  Assizes  the  indictment 
was  respited  till  the  Spring  Assizes,  1864,  when 
WiUes,  J.,  made  an  order  which,  after  reciting  the 
above  facts  and  that  the  said  highway  being  a  turnpike- 
road,  and  it  not  seeming  just  to  the  Court,  upon  con- 
sideration of  the  circumstances  of  the  case,  that  the 
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said  fine  ouglit  to  be  apportioned  between  the  said 
inhabitants  and  the  trustees  of  such  highway  and 
tornpike-road,  and  that  firom  the  circumstances  of  the 
debts  and  revenues  of  such  highway  and  turnpike- 
road  an  apportioned  part  of  the  said  fine  cannot  be 
paid  by  the  treasurer  of  the  said  highway  and  turnpike- 
road  out  of  moneys  now  in  his  hands,  or  next  to  be 
received  by  him  without  endangering  the  securities 
of  divers  creditors  who  had  advanced  their  money 
upon  the  credit  of  the  tolls  to  be  raised  therefrom, 
it  was  ordered  by  the  Court  that  the  fine  should  be 
levied  upon  the  goods  and  chattels  of  the  inhabitants 
of  Denton  to  the  extent  of  467^.,  directed  as  fol- 
lows : — 

"  And  it  appearing  to  the  said  Court  and  Justices 
here  that  the  defence  made  by  the  inhabitants  of  the 
township  of  Denton  to  the  said  indictment  is  frivolous, 
and  the  said  Court  and  Justices  here  having  therefore 
awarded  costs  to  the  prosecutor  of  the  said  indictment 
to  be  paid  by  the  inhabitants  of  the  said  township  of 
Denton,  and  having  directed  the  amount  to  be  taxed, 
&c.,  and  the  same  having  been  taxed  at  129/.  12«.  7(2., 
it  is  hereby  ordered  that  the  same  shall  be  paid." 


MUward  having  on  the  9th  of  June,  1864,  obtained 
a  rule  nisi  for  a  certiorari  to  issue  and  remove  the 
order  into  this  Court,  and  quash  that  part  of  it  which 
related  to  the  costs, 

Uamsty,  Q.C.,  now  showed  cause. 

The  order  is  good  under  5  Si  6  Vict  c.  50,  s.  98,  which 
enacts  that  it  shall  be  lawful  "for  the  Court  before 
whom  any  indictment  shall  be  preferred  for  not  impair- 
ing highways,  to  award  costs  to  the  prosecutor,  to  be 
paid  by  the  person  so  indicted,  if  it  shall  appear  to 
the  said  Court  that  the  defence  made  to  such  indict- 
ment was  frivolous  or  vexatious."  Here  the  defence 
was  both  frivolous  and  vexatious.  They  might  have 
given  us  notice  that  they  meant  to  plead  guilty  earlier 
than  three  days  before  the  trial,  when  we  had  already 
incurred  great  costs. 

[CooKBTJBN,  C.J. — Can  we  say  that  doing  nothing 
is  a  defence  ?    Is  not  this  a  casus  omissus  f  ] 

[Shbe,  J. — How  can  there  be  a  defence  at  all  until 
the  defendants  plead  ?] 

Their  '*  meeting  us  at  the  Assizes  on  the  question  of 
fine  **  was  a  defence. 

[Mellor,  J.— No.  That  was  only  an  appeal  ad 
misericordiam.  You  went  there  to  enforce  the  penalty  : 
they  went  to  mitigate  it.] 

Megina  v.  The  IiihahUants  of  Haslmere,  1  N.  R. 
125  ;  8  B.  &  S.  818, 
decides  that  where  the  defendants  plead  guilty  to  an 
indictment  under  this  Act,  the  costs  of  the  prosecu- 
tion may  be  directed  to  be  paid  out  of  the  highway 
Tate. 

[CooBLBUBN,  C.  J.— Yes.  But  the  indictment  there 
was  preferred  by  order  of  Justices,  and  the  order  for 
costs  was  made  under  section  96  of  5  &  6  Will.  4, 
c.  60.] 


'Hie  principle  is  the  same  here. 

Hopwood  followed. 

The  order  of  Willes,  J.,  finds  that  there  was  a 
defence,  and  that  it  was  frivolous,  and  that  is  con- 
clusive as  to  the  &cts. 

[CooKBintN,  C.J. —Not  if  we  see  otherwise  that  the 
facts  are  not  so.] 

The  Older  is  good  under  8  Geo.  4,  c.  126,  b.  110, 
and  the  first  part  of  the  order  recites  the  very  words 
of  that  section. 

[The  Court. -^-That  statute  is  not  applicable  here.] 

Mellishy  Q.C7.,  and  MUward,  in  support  of  the  rule, 
were  not  called  upon. 

CocKBUBN,  C.J. — I  legret  very  much  that  thsre  is 
no  provision  in  the  5  &  6  WilL  4,  c.  60,  to  award 
eosts  when  the  defeiuliints  plead  guilty  to  an  indict- 
ment for  non*repair  of  a  highway  prefened  without 
any  order  of  Justices.  I  do  not  think  that  doing 
nothing  and  saying  nothing  until  the  defendants  oome 
into  Court  oonstitato  a  defence,  if  when  they  do  oomo 
into  Court  they  plead  guilty.  We  must  take  the  word 
''defence"  in  the  ordinary  acceptation  of  the  term, 
which  means,  defending  in  open  Court.  It  may  be 
Tery  true  that  in  this  case  the  defendants,  untU  three 
days  before  they  pleaded,  did  nothing  but  throw 
obstacles  in  the  way  of  the  prosecution,  and  cause 
them  to  incur  great  costs,  but  we  cannot  l^i^islate 
where  the  Legislature  has  failed  to  do  so.  I  think 
the  order  is  bad  as  to  the  costs,  and  that  the  rule 
must  be  made  absolute. 

Mellor,  J. — I  think  the  words  of  8  Geo.  4,  c  126, 
s.  110,  were  intended  to  aid  the  parish  by  an  appor- 
tionment of  the  fine  between  the  trustees  of  the  road 
and  the  inhabitants  of  the  parish,  and  that  they  do 
not  apply  to  a  case  like  the  present,  where  the  trustees 
prosecute  the  parish.     I  concur  with  my  Lord. 

Crouftok  and  Shee,  JJ.,  concurred. 


Rule  aXMiiluU, 


/  Wilson  and  Others,  AppeUants  r. 

O.  P.  1         rp^j    ChUROHWABDENS    OF    SCN- 

9  Nov.  1864.    I      DERLAKD,  Respondents. 

Assemnent  of  Bate — Appeal  under  5  Geo.  1, 
c,  xix,  8,  4 — InhahitanL 

A  Local  Act  provided  for  (he  election  of  a  select  vestry 
of  *' inhabitants^*  to  levy  rates  for  (he  maintenance  of 
the  church,  dsc.  ;  and,  if  any  person  toere  aggrieved  by 
any  assessment  made  under  the  Act,  or  by  any  distre^ 
or  seizure  to  be  made  for  the  same,  gave  an  appetU  to 
the  Quarter  Sessions,  "  within  three  months  after  such 
distress  made**: — 

Held,  that  there  was  a  right  of  appeal  an  asitssment, 
and  either  before  or  after  distress;  emd  eomsjuently 
that  the  Justices,  on  application  for  dktress  wtrranf<i 
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(o  aiforce  a  rate,  could  not  inquire  into  the  validily  of 
the  election  of  the  vestrjpnen. 

And  aemble,  per  Erle,  C.J.,  that  an  occupier  is  an 
*^ inhabitant  "  although  he  does  not  reside  or  sleep  in 
the  parish, 

Thi3  was  a  special  case  stated  by  fonr  Justices  of  the 
connty  of  Dnrham,  under  20  &  21  Vict.  c.  43. 

The  case  showed  that  at  a  Petty  Sessions,  holden  at 
Sunderland  on  the  28th  of  May,  1864,  the  respondents 
applied  to  the  said  Justices  to  issue  distress  warrants 
to  leTy  on  the  goods  of  the  appellants  11.  Os.  T\d., 
the  som  assessed  on  them  under  the  provisions  of  a 
Local  Act,  6  Geo.  1,  c  xix.  intituled  "  An  Act  for 
making  the  town  and  township  of  Sunderland  a  dis- 
tinct x>ari8h  from  the  parish  of  Bishopwearmouth  in 
the  comity  of  Durham." 

By  section  2  of  this  Act  it  is  provided  that  for  the 
better  ndnng  and  ascertaining  taxes  for  finishing  a 
certain  church,  and  keeping  it  in  repair,  &c.,  the 
major  part  of  the  inhabitants  of  Sunderland,  paying 
scot  and  lot,  shall  assemble  in  the  vestry-room  and 
choose  "twenty-four  substantial  and  creditable  in- 
habitants of  the  said  parish  of  Sunderland,  each  of 
which  shall  have  a  freehold  estate,  or  other  estate  of 
inheritance,  of  the  yearly  value  of  10/.,  to  be  vestry- 
men," &c. 

By  section  4,  if  default  is  made  in  the  payment  of 
th<»  rates  made  by  the  above-mentioned  vestrymen, 
four  or  more  Justices  of  the  county  of  Durham  may 
Issue  their  warrant  of  distress  :  and  by  section  6,  "if 
any  person  should  find  him  or  herself  aggrieved  by 
any  assessment,  to  be  made  by  virtue  of  this  Act,  or 
by  any  distress  or  seizure  to  be  made  for  the  same,  or 
for  the  money  so  to  be  collected,  in  such  case  he  or 
she  may  appeal  to  the  Justices  of  the  peace  to  be 
assembled  at  any  General  Quarter  Sessions  of  the 
peace  to  be  held  for  the  said  county  of  Durham 
within  three  months  after  such  distress  made,"  &c. 

The  rate  in  question,  which  was  good  on  the  face  of 
it,  and  duly  allowed,  professed  to  have  been  made  by 
the  rector  and  thirteen  of  the  vestry,  convened  pur- 
suant to  and  acting  under  the  Local  Act.  Nine  of  the 
thirteen  vestrymen  who  signed  the  rate  were  rate 
payers  and  occupiers  in  the  parish,  and  carried  on  their 
tiade  or  business  there  ;  but  at  the  time  of  their  elcc- 

.  ,.  luI  u[.  t  >  the  making  of  tho  mk\  lesiijud  and 
^ji^^in  their  own  private  bouses  in  tliM  ailjoiiiing 
gjjh  of  Biahopwearmouth,  Tht'  appelLiut;),  who 
\  QookerSt  ^^  refused  to  pay  the  above  rate  :  ^lud 
Uifi  JippliGation  for  distresa  warrants,  it  was  <'ou- 
libr  them  tliat  the  rate  was  invalid,  iw  luiio  of 
Ihtt  llllrtMii  persons  who  made  it  ware  not  prapi  rly 
eleolci  Testtymen  under  the  Act^  none  of  them  bt  iog 
nsddoiit  or  al<5epmg  in  the  parish.  For  the  r^spo neurits 
it  w«0  contended,  that  on  Uiat  application  the  Jufstiees 
had  BO  jurisdiction  to  inquire  into  tlie  constitution  of 
tlihe  Tcctry,  or  the  qtialification  of  the  vestrymirn,  or 
the  filidity  of  the  rate ;  and  thAt»  if  they  had,  th<^ 


Local  Act  did  not  require  that  the  vestrymen  should 
be  resident  or  sleep  within  the  parish. 

A,  WUlSj  for  the  appellants. 
1st.   Generally,  if  there  is  an  appeal  to  Quarter 
Sessions,  the  Justices,  when  payment  is  sought  to  be 
enforced,  cannot  go  into  the  validity  of  the  rate, 

Jtegina  v.  The  Justices  of  Kingston,  EL  B.  &  E. 

256; 
£x  parU  May,  2  B.  &  S.  426. 
But  here  there  is  no  appeal  given  till  after  distress 
made. 

2nd.  The  vestrymen  who  did  not  reside  and  sleep  in 
the  parish  were  improperly  elected,  and  the  rate  is 
bad  unless  there  be  a  majority  of  tho  select  vestry 
present, 

Blacket  v.  Blizard,  9  B.  &  C.  851. 
The   word    ''inhabitants'*   is  used  in  contrast   to 
"out-dwellers," 

2  Stephens'  Laws  of  the  Clergy,  1327. 

Lush,  Q,C.  {Prideaux  with  him),  for  the  respon- 
dents. 

The  appeal  is  given  to  any  person  aggrieved  by  the 
assessment,  and  may  be  before  distress. 
The  word  "inhabitant"  means  "occupier," 
JRexY,  Bartoidc,  7  T.  R.  38 ; 
HexY,  Hall,  IB.  &C.  123; 
Chitty*s  Statutes  by  Welsby  &  Beavan,  1514,  n.  (2). 

Wills,  in  reply. 

Eble,  C.J.— If  the  objection  to  the  rate  be  that 
nine  of  the  thirteen  vestrymen  who  made  it  did  not 
reside  and  sleep  in  the  parish,  I  think  that  question 
might  have  been  raised  on  appeal.  I  also  think  that 
under  the  Act,  a  person  aggrieved  has  a  right  of 
appeal  when  the  assessment  is  made  :  he  may  appeal 
either  before  or  after  distress  made  ;  but  if  after,  he 
must  do  so  within  three  months  of  it.  The  Justices 
could  not  go  into  the  question  whether  the  vestrymen 
were  properly  elected  ;  but  as  to  the  question  whether 
an  "  inhabitant "  must  be  a  person  who  sleeps  within 
the  parish,  I  may  say  I  think  he  need  not.  In  statutes 
relating  to  rating,  the  word  has  always  been  construed 
to  mean  "occupier,"  though  sleeping  in  a  parish  is 
requisite  to  constitute  an  inhabitant  for  purposes  of 
settlement.  If  the  vestryman  is  an  occupier,  with  a 
101.  freehold,  it  would  be  sufficient ;  but  it  is  not 
necessary  to  decide  it. 

Byles  and  Keating,  JJ.,  concurred. 

Judgment  for  the  respondefUs. 

C.  P,        I   The  Vestbt  of  Chelsea,  Ap- 
14  Nov.  1864.    )     pellantB  v.  Kino,  Respondent 

Keeping\f  Pigs  within  Forty  Yards  of  a  Street 
—57  Geo,  3,  c,  xxix,,  s,  68—25  <{r  26  Vict, 
c  102,  s.  78. 
By  67  Geo,  3,  c.  xxix.,  s,  68,  the  keeping  of  pigs  within 
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foHy  yards  of  a  street  is  prohibiUd  vnthin  the  Bills  of 
Mortality,  whether  there  he  a  nuisance  or  not ;  25  d:  26 
Vict.  c.  102,  s,  73,  extends  the  powers  for  the  "sup- 
pression" of  nuisances  under  the  former  Act  to  the 
larger  area  of  the  metropolis  under  the  loiter  Act : — 

Held,  that  the  provisions  of  section  68  of  57  Oeo.  8, 
c.  xxix,,  are  not  extended  beyond  the  area  contem- 
plated by  that  Act, 

Case  stated  by  a  ma^strate  under  20  &  21  Vict. 
c.  43,  from  which  it  appeared  that  the  respondent 
was  summoned  before  a  police  ma^strate,  upon  an 
information  charging  him  with  keeping  pigs  within  a 
distance  of  forty  yards  of  a  street  in  Chelsea  ;  but  it 
was  not  shown  that  any  actual  nuisance  had  been 
caused  thereby.  The  magistrate  dismissed  the  infor- 
mation, and  this  was  an  appeal  from  his  decision. 

57  Geo.  3,  c.  xxix.  (Local  and  Personal),  entitled  "an 
Act  for  better  paving,  improving,  and  regulating  the 
streets  of  the  metropolis,  and  removing  and  prevent- 
ing nuisances  and  obstructions  therein,*'  enacts,  by — 

Section  1. — "That  this  Act,  and  the  provisions 
herein  contained,  shall  extend  to  all  streets  and  public 
places  which  are  now  paved,  or  which  may  be  here- 
after paved,  within  the  cities  of  London  and  West- 
minster and  borough  of  Southwark,  and  any  other 
parts  of  the  metropolis  which  are  included  within  the 
weekly  bills  of  mortality,"  &c. 

Section  68.— "That  no  person  or  persons  whomso- 
ever at  any  time  or  times  hereafter  shall  breed,  feed, 
or  keep  any  kind  or  species  of  swine  in  any  house, 
building,  yard,  garden,  or  other  hereditaments,  situate 
and  being  in  or  within  forty  yards  of  any  street  or 
public  place  in  any  parochial  or  other  district,  within 
the  jurisdiction  of  this  Act,"— inflicting  a  penalty  of 
forty  shillings,  and  forfeiture  of  the  swine. 

25  &  26  Yict  c.  102  (Metropolis  Local  Management 
Acts  Amendment  Act),  enacts,  by  section  73,  that — 

"The  powers  of  improving  and  regulating  streets, 
and  for  the  suppression  of  nuisances  contained  in  the 
Act  57  Geo.  3,  c.  xxix.  .  .  .  shall,  so  far  as  the  same  is 
in  force,  and  is  not  inconsistent  with  the  provisions  of 
the  recited  Acts  and  this  Act,  extend  and  apply  to  the 
metropolis  as  defined  in  the  firstly  recited  Act  and  in 
this  Act,  including  any  unpaved  streets,  and  notwith- 
standing any  exceptions  therein  contained." 

By  section  112  the  term  metropolis  is  extended  to 
the  parishes  and  places  mentioned  in  schedules  A,  B 
and  C  of  18  &  19  Vict,  c.  120,'  which  include  Chelsea ; 
and  street  "  shall  be  deemed  to  apply  to  and  include 
the  subject  matters  specified  in  18  &  19  Vict  c.  120, 
s.  250,"  &c.,  by  which  section  the  word  street  "shall 
apply  to  and  include  any  highway  (except  the  carriage 
way  of  any  turnpike-road),  and  any  road,  bridge  (not 
being  a  county  bridge),  lane,  footway,  square,  court, 
alley,  passage,  whether  a  thoroughfare  or  not,  and  a 
part  of  any  such  highway,  road,  bridge,  lane,  footway, 
square,  court,  alley,  or  passage." 

Keane^  Q.a,  argued  for  the  appellants. 


No  one  appeared  for  the  respondent. 

Erle,  C.  J.— Michael  Angelo  Taylor's  Act,  of  the57th 
year  of  George  the  Third,  contains  a  provision  that  no 
person  shall  keep  a  pig  within  forty  yards  of  a  street, 
and  it  extends  to  the  Bills  of  Mortality  of  those  days. 
It  contains  a  great  quantity  of  provisions  for  regulating 
the  streets,  and  for  the  prevention  of  actual  nuisances, 
in  that  part  of  it  prior  to  section  68,  and  then  by  that 
section  it  prohibits  the  keeping  of  pigs  within  forty 
yards  of  a  street,  nuisance  or  no  nuisance.  The  25  &  26 
Vict.  c.  102,  extends  to  a  much  larger  area,  embracing 
districts  of  a  rural  nature,  and  it  confers  very  extensive 
powers  for  the  suppression  of  every  kind  of  actually 
existing  nuisance.     Does  section  73  of  the  latter  Act 
extend  to  the  Local  Board  the  powers  of  the  very 
penal  clause  as  to  keeping  pigs  in  the  Act  of  George 
the  Third,  which  is  an  Act  for  "  improving  and  regu- 
lating the    streets,    and   removing   and   preventing 
nuisances,"  so  that  the    Justice   was  compelled  to 
convict  in  this  case?     I  think  not.      The  powers 
under  the  Act  of  George  the  Third  might  well  have 
been  transferred  in  toto,  and  nothing  could  have  been 
easier  for  the  draughtsman  of  the  Local  Management 
Act     But  he  has  taken  only  a  part  of  those  powers ; 
viz.,  those  for  improving  and  regulating  the  streets 
and  for  the   '^  suppression "  of  nuisances,  and  not 
those  for  paving.     The  former  Act  contains  powers 
for    "  removing  and  preventing "  nuisances,  which 
apply  to  many  things  that  are  inchoate  nuisances 
only ;  and  in  the  later  Act  we  have  a  transfer  of  the 
powers,  not  of  removing  and  preventing,  but  for  the 
"  suppression  "  of  nuisances.     I  think,  therefore,  that 
the  existence  of  a  pig  within  the  prohibited  distance 
of  a  street  is  permissible  in    an    area   within  the 
ambit  of  which  are  included  many  rural  farmyards. 
By  the  definition  of  the  Act  the  .word  "street "  would 
apply  to  the  most  secluded  footpath.    The  magis- 
trate has  most   ample   powers  where  there  is  the 
slightest  nuisance,  but  here  there  was  no  annoyance 
to  anybody,  and  he  was  right  in  thinking  he  bad  no 
power  to  convict.     The  keeping  of  pigs  near  a  street 
is  still  prohibited  within  the  Bills  of  Mortality,  but 
between  that  area  and  the  limits  of  the  Local  Manage- 
ment Act  they  maybe  kept  unless  they  cause  annoyance. 

Btles,  J. — I  am  of  the  same  opinion.  In  every 
written  instrument  the  surrounding  circumstances  are 
necessary  to  its  proper  construction,  and  that  applies 
to  an  Act  of  Parliament  as  much  as  to  a  will.  Here 
the  effect  of  our  decision,  if  in  Mr.  Keane's  favoor, 
would  be,  that  a  man  could  not  keep  a  pig  within  forty 
yards  of  a  footpath  in  a  rural  district  :  and  therefore 
we  must  see  if  we  are  compelled  so  to  decide. 
We  must  not  strain  the  Act  of  George  the  Third. 
It  contains  two  sets  of  clauses,  one  for  the  suppression, 
the  other  for  the  prevention  of  nuisances ;  and  the 
Act  of  Victoria  only  transfers  the  powers  of  suppres- 
sion, i.  e,,  the  suppression  of  existing  nuisances.  The 
rational  construction  is  the  beneficial  one. 
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Kbating,  J. — I  entertained  conaiderabla  doubts 
whether  the  Legislature  in  the  latter  Act  did  not 
mean  to  transfer  all  the  powers  under  the  7drd  sec- 
tion of  the  Act  of  George  the  Third,  and  those  doubts 
are  not  wholly  dissipated.  However,  I  am  not  prepared 
to  dissent  from  the  opinion  of  the  rest  of  the  Court. 

JvdgmerUfor  the  respoiuient. 


C.  P. 

irNov.  1864. 


.! 


EiCHUOLZ  V,  Bannisteb. 


WarraiUy  of  Title  on  Sale  of  Chattels — Dedaror 
tions  and  Conduct  of  Vendor. 

Though  (here  is  no  warranty  of  title  07i  the  mere  sale 
of  chattels,  it  may  he  implied  from  the  declaration  or 
conduct  of  the  vendor. 

The  defendant,  a  professed  dealer  in  prints,  houghi 
soma  in  his  shop,  and  then  and  there  resold  then  to  the 
plaintiff,  who  afUncards  discovered  that  they  had  been 
stolen,  and  gave  tfum  up  to  tite  real  owner : — 

Held,  that  the  defendant  sold  as  owner,  and  the 
plaintiff  was  entitled  to  recover  from  him  Oie  price  he 
had  paid  for  them. 

Declaration  for  money  had  and  received.  Plea, 
uever  indebted. 

The  plaintiff  was  a  commission  agent,  and  the 
defendant  a  job  fent  dealer,  i.  e.,  a  dealer  in  odd  lots 
of  prints,  Ac,  at  Manchester.  The  defendant,  in  the 
course  of  his  business,  had  just  bond  Jide  bought  a  job 
lot  of  fenta  from  an  old  customer,  and  they  were  stiU 
lying  on  the  scales  in  his  shop,  when  the  plaintiff  came 
in,  bought,  and  paid  for  them.  The  defendant  sent 
the  goods  to  the  plaintiff's  warehouse,  with  an  invoice 
in  the  usual  form,  headed— 

"18  April,  1864. 

**  lir.  Eidibolz,  bought  of  Robert  Bannister,  of  ftc^, 
dealer  in  prints,  grey  fustians,  &c." 

A  day  or  two  afterwards  the  plaintiff  was  informed 
that  the  goods  in  question  had  been  stolen,  and  the 
thief  convicted,  and  he  accordingly  gave  them  up  to 
the  real  owner,  and  brought  this  action  to  recover  the 
price  Le  had  paid  the  defendant  for  them. 

At  the  trial  before  tbe  Deputy  Recorder  in  the  Court 
of  Record  of  Manchester  the  plaintiff  obtained  a  ver- 
dict for  19^,  the  full  amount  of  his  claim. 

Holier  subsequently  obtained  a  rule,  pursuant  to 
leave  reserved,  to  set  this  verdict  aside,  and  enter  a 
verdict  for  tho  defendant,  or  a  nonsuit,  on  the  ground 
that  there  was  no  warranty  of  the  defendant's  title  on 
the  sale  by  him  to  the  plaintiff. 

C,  PoOoek  now  showed  cause. 
Ist.  There  was  here  an  implied  warranty  of  title. 
By  the  Roman,  French,  Scotch,  and  American  law, 
an  impUad  warranty  of  title  is  annexed  to  every  sale 
ofgood% 

Addiwm  on  Contracts,  224  (5th  ed.) ; 
2  KttiVs  Commentaries,  478  ; 
but,  aoeotdfalg  to  tSie  old  authorities,  there  is,  by  our 


law,  no  warranty  of  title  in  the  actual  contract  of  sale  ; 
and  in  two  old  cases,  where  it  was  held  there  was  such 
a  warranty,  it  was  assumed  that  there  was  an  actual 
affirmation  of  title, 

Crosse  v.  Oardner,  Carth.  90  ; 

Medina  v.  StougJUon,  1  Ld.  Raym.  593. 
Then  there  is  a  dictum  of  Lee,  C.  J.,  that  *'  offering 
to  sell  generally  is  sufficient  evidence  of  offering  to  sell 
as  owner," 

Jlyall  V.  Rowles,  1  Ves.  sen.  848,  352. 
And  Parke,  B.,  lays  it  down  that,  if  goods  are  bought 
in  a  shop  professedly  carried  on  for  the  sale  of  goods, 
the  shopkeeper  sells  as  his  own,  and  warrants  title, 

Morley  v.  Attenborough,  3  Exch.  600. 
He  also  cited  and  commented  on, 

Noy*s  Maxims,  209  ; 

2  Bla.  Com.  451 ; 

Chapman  v.  Speller,  14  Q.  B.  621 ; 

Sims  V.  Marryat,  17  Q.  B.  281. 
2nd.  There  was  a  total  failure  of  consideration,  and 
the  whole  of  the  money  paid  may  be  recovered  back. 

Uolker,  in  support  of  the  rule. 
On  the  sale  of  an  ascertained  chattel  there  is  no  war- 
ranty of  either  title  or  quality,  unless  there  is  some- 
thing, beyond  the  mere  sale,  from  which  it  can  be 
implied  ;  and  that  was  not  the  case  here, 

Spriivgwcll  v.  Allen,  2  East,  448  n. ; 

Chandelor  v.  Lopus,  1  Sm.  L.  C.  160  ; 

Ormrod  v.  Hvih,  14  M.  &  W.  651 ; 

Hall  V.  Conder,  2  C.  B.  (N.  s.)  22  ; 

Broom's  Maxims,  768  (4th  ed.). 
There  is  no  difference  whether  the  sale  be  in  a  shop 
or  not,  for  almost  all  sales  are,  in  some  sense,  sales  as 
owner.  If  there  was  no  warranty  of  title  there  is  no 
failure  of  consideration,  for  the  plaintiff  has  got  what 
he  bai^ained  for. 

Erlb,  C.J.,  after  stating  the  facts,  said- After  hear- 
ing the  case  remarkably  well  argued,  I  am  of  opinion 
that  the  rule  should  be  discharged.  I  decide  the  case 
in  accordance  with  the  ciurent  of  authorities,  which 
have  not  been  disputed,  viz.,  that  if  the  vendor  by 
word  says  that  he  is  the  owner  of  a  chattel,  or  by  his 
conduct  leads  the  vendee  to  suppose  that  he  is,  that  is 
part  of  the  contract.  The  rule  is  so  laid  down  by 
Parke,  B.,  in  the  elaborate  judgment  in  MorUy  v. 
Attenborough  ;  and  ho  adds,  that  if  articles  are  sold  in 
a  shop  professedly  carried  on  for  the  sale  of  goods,  the 
title  to  them  is  warranted.  Here  the  shopkeeper,  by 
his  conduct,  affirms  that  peraons  buying  in  his  shop 
buy  from  the  owner,  and  the  plaintiff  buys  there ;  and 
if  the  defendant  was  not  the  owner,  a  condition  of  the 
contract  is  broken,  for  which  the  pkintiff  may  recover. 
So  much  for  the  particular  case.  Mr.  Holker  says 
there  is  no  warranty  of  title  on  tho  sale  of  chattels,  and 
there  is  authority  on  authority  for  that  position.  I 
adverted  to  Koy,  one  of  the  authors  constantly  cited 
on  this  point,  and  he  says  (p.  209):-"  If  I  take  the 
horse  of  another  man,  and  sell  him,  and  the  owner 
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take  him  again,  I  may  have  au  action  of  debt  for  the 
money  ;  for  the  baigain  waa  perfect  by  the  delivery  of 
the  horse ;  and  caveat  emptor"  That  statement  at 
first  sight  shocks  the  understanding ;  bnt  I  take  its 
meaning  to  be,  where  I  am  in  possesion  of  a  horse, 
and,  without  holding  myself  out  as  owner,  neither 
affirm  nor  deny  my  title  to  it,  and  you  choose  to  give 
me  money  for  it  and  take  it,  sach  as  it  is,  you  cannot, 
if  it  be  reclaimed  by  a  third  person,  recover  the  money 
you  have  so  paid.  So  in  Morley  y.  Attenborough^  a 
pawnbroker  selling  forfeited  pledges  gives  notice  to 
the  vendee  of  what  it  is  he  sells,  and  that  he  knows 
nothing  absolutely  about  the  title  ;  and  conse- 
quently, if  the  real  owner  comes  forward  and 
recovers  the  article,  the  pawnbroker  has  a  right  to 
keep  his  money.  So  in  Chapman  v.  SpdUr  the 
seller  merely  assigned  the  right  he  had  purchased  of 
the  sheriff ;  and  in  HaJl  v.  Conder  the  defendant  did 
not  profess  to  sell  a  good  and  indefeasible  patent  right. 
But  in  almost  all  the  transactions  of  sale  in  ordinary 
life,  the  vendor,  exercising  the  highest  right  of 
dominion,  holds  himself  out  as  owner,  and  leads  the 
purchaser  to  believe  that  he  is  so  :  and  that  is  the 
case  of  a  seller,  selling  as  his  own,  put  by  Blackstone. 
Noy*s  maxim  is  merely  a  dictum,  and  has  always  been 
so  treated.  This  is  another  case  which  shows  the 
wisdom  of  Lord  Campbell's  remark  in  Sims  v. 
Marryatf  that  if  by  the  law  of  England  the  maxim 
of  caveat  emptor  applies  on  a  sale  of  personal  property, 
the  exceptions  have  well-nigh  eaten  up  the  rule. 

Btles,  J. — I  am  of  the  same  opinion.  It  has  been 
stated  over  and  over  again,  that  a  mere  sale  of  chattels 
does  not  involve  a  warranty  of  title ;  but  that  is  sub- 
ject to  the  exception,  that  if  by  his  declarations,  or 
conduct,  or  by  surrounding  circumstances,  the  vendor 
represents  the  goods  as  lus  own,  there  is  an  implied 
warranty. 

Keating,  J. — I  am  of  the  same  opinion.  Whether 
this  case  be  an  exception  to  the  general  rule  or  not, 
there  was  here  what  amounted  to  a  warranty  of  title. 
Indeed  it  would  be  difficult  to  find  any  case  in  which 
the  facts  point  more  concurrently  to  a  warranty.  A 
sale  in  a  shop  is  undoubtedly  a  circumstance  which 
leads  one  to  imply  a  warranty ;  but  I  was  certainly 
struck  by  Mr.  Holker's  argument,  that  the  distinction 
in  the  case  of  goods  sold  in  a  s]iop,  and  goods  sold 
elsewhere,  would,  under  certain  circumstances,  be 
slight ;  or  it  may  be  that  there  would  be  no  distinc- 
tion between  the  two  cases.  But  it  is  not  necessary 
to  decide  that  now. 

Rule  discharged. 


C.  P. 

18  Nov.  1864. 


Oram,  Appellant^  v.  Colk, 
Eespondent. 

REGISTBATION  APPEAL. 

Notice  of  Objection— %  Vict,  c,  18,  Sch.  B,  No.  11. 


to  the  signature  of  the  obfector  in  6  Vict.  c.  18,  sch.  B, 
No,  11,  though  it  must  specify  in  which  of  the  liits  his 
name  appears,  is  not  invaJidaied  by  addition  of  the 
Tuxme  of  the  borough  to  that  desertion. 

This  was  an  appeal  from  a  decision  of  the  revising 
barrister  for  the  borough  of  Devonport.  The  borough 
of  Devonport  consists  of  the  parish  of  Stoke  Damercl 
and  the  township  of  East  Stonehouse. 

The  list  stuck  up  by  the  churchwardens  and  over- 
seers of  Stoke  Damerel  was  headed  :  "  list  of  persons 
entitled  to  vote  for  the  borough  of  Devonport  in 
respect  of  property  occupied  within  the  pariah  of 
Stoke  Damerel."  The  list  stuck  up  by  the  church- 
wardens and  overseera  of  East  Stonehouse  was  headed  : 
"  List  of  persons  entitled  to  vote  for  the  borough  of 
Devonport  in  respect  of  property  within  the  township 
of  East  Stonehouse." 

The  respondent  had  signed  the  notice  of  objection 
as  follows  :  "  E.  W.  Cole,  69,  Dumford  Street,  on  the 
list  of  voters  for  the  borough  of  Devonport  and  town- 
ship of  East  Stonehouse."  It  waai  objected  to  this 
notice  that  it  did  not  appear  from  it  on  what  list  the 
objector's  name  was  to  be  found,  and  moreover  that 
there  was  in  fact  no  such  Ust  as  that  described 
in  the  notice  of  objection.  There  is  no  other  Dom* 
ford  Street  in  the  borough  of  Devonport  Aan  the 
Dumfoid  Street  in  which  the  said  E.  W.  Cole  lives, 
and  that  is  within  the  township  of  East  Stone- 
house. 

The  barrister  disallowed  the  objection,  holding  the 
notice  soffieient 

Karslake,  Q.C.,  for  the  appellant 
The  notice  does  not  state  distinctly  any  list  exist- 
ing in  Devonport, 

Eidsforth  v.  Ferrer,  4  C.  B.  9  ; 
CroicOuir  v.  Bradnsy,  8  N.  R.  129 ;   15  C.   a 
(N.s.)  586. 
Montague  Smith,  Q.O.,  for  the  respondent. 

Erle,  C.J. — If  there  is  more  than  one  Hst  of  voters, 
it  has  been  decided  that  the  objector  must  define 
which  of  the  lists  the  party  objected  to  must  look  at 
to  find  the  name  of  the  objector.  The  objector  has  re- 
ferred him  to  the  list  for  the  township  of  East  Stone- 
house. 

Btles,  and  Keating,  JJ.,  concurred. 

Judgment  for  respoiidcnL 


C.P.        ) 

18  Nov.  1864.    J 


Gatbon,  Appellant,  v. 
Bakcroft,  Respondent. 


REGISTRATION  APPEAL. 
BigfU  of  Freeman  to  YoU—^  WiU.  4,  c  45, 

«.  32. 
The  exception  in  Z2nd  section  of  2  Will  4,  "  That  no 
person  shall  be  entitled  to  vote  as  a  freeman  in  respect  of 


Where  there  are  two  lists  for  a  borough,  the  addition  I  birth,  unless  his  right  be  originally  derived  from  or 


f 


38  Nov.  1864.] 
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lAmoM^  mme  penm  who  was  a  freeman,  or  eiiiUkd  to 
be  a^kmOttd  ajrmnan^  before  the  Isi  of  March,  1 831, " 
remntm  tks  rig^  conimiwrtslff^  and  noC  fxr  mt^  draceni 
only/  and  a  freeman  ciin  derive  this  right  through  his 
^rtndfaihir^  to  father  never  fiamtifj  beat  cuimUted  a 

TM*  wta  a  consoIiiJAteil  appeal  from  the  decision  of 
the  reyniiif;  barrister  of  the  borough  of  BamaUiple* 
The  facts  proved  were  a.?  follow.^?  :— In  the  Viorongh  of 
Barustiiple  thtjro  h  a  body  of  fieemen.  The  aoiia  tif 
these  fi«emeu  are  entitled  an  proviJig  their  fnthcr'a 
mairia^  that  they  were  bom  of  thut  mamage,  and 
that  they  baye  attained  the  age  of  twenty-one  years, 
to  be  admitted  as  freemen  of  the  borough,  but  they 
ean  daim  from  or  through  no  other  relation  than,  and 
in  no  other  vay  than  that  de&^ribed. 

The  Aaid  William  *Saunders  was  duly  admitted  as  a 
fretxa^n  (by  right  of  Ma  birthright  from  hia  father)  of 
th«  add  borough,  on  the  31st  of  July.  1856  ;  his  father 
^a»  admitted  als<^  by  right  of  birth  on  the  2nd  of  May, 
18»1,  having  only  come  of  age  on  the  4th  of  April  of 
that  y«ar.  The  grandfather  w^.13  admitted  by  right  of 
birth  on  the  14th  of  October,  1810.  On  this  state  0  f  facta 
it  waseontende^l  on  the  part  of  the  objectors,  that  as  the 
aaid  William  Saunders  derived  his  right  to  be  admitted 
an  a  £mmiui  of  the  said  borough  through  hi<3  fatherr 
from  and  through  whom  alone  he  couhi  claim  ;  And  t\a 
it  traa  necessary,  by  the  9 2nd  section  of  the  Reform 
Act,  that  the  Neither,  to  give  iiim  the  right  ckimeJ, 
namely,  to  be  on  the  list  of  freemen  voting  for  the 
boro^^  ahould  have  been  admitted  a  freeman,  or 
have  been  entitled  to  have  heen  atlmittcd  aa  a  freeman, 
pievlooaly  to  the  1st  day  of  March,  1831,  and  that  as 
he  (the  fiither)  was  not  admitted  rill  the  2nd  day  of 
May,  1831,  nor  entitled  to  be  admitted  till  he  came  of 
age  00  the  4th  of  April,  1831,  Im  right  to  be  placed 
on  tbd  list  of  freemen  voting  for  tliat  borough  could 
not  btaoatained. 

On  the  otht?r  side  it  was  contended,  in  support  of  tlie 
rote,  that,  althongh  the  father  could  not  have  been 
adttiittad  as  a  freeman  till  he  came  of  age,  that  he  had 
an  tnchoate  right  to  be  ao  admitted  previously  to  the 
1st  of  March,  ISSl,  which  woa  perfected  on  his 
ccindng  of  age,  and  that  there  wua  sulTicieiit  to  witisfy 

Ij'roviaues  of  the  32nd  acetion  of  the  Reform  Act, 
to  Mstain  the  vote. 
The  revising  barrister  held  tliat  the  uaid  W.  Saun- 
dtt9  Oflginally  derived  bis  right  from  or  through  liiei 
Catber,  and  that  there  wae  no  one^  from  or  through 
«rLt;m  he  tl^os  derived  Ms  right,  who  waa  a  freeman, 
or  entitled  to  bo  a  freeman  previoiialy  to  Uie  lat  of 
JMardk,  1S31,  and  that  the  vote  could  not  be  austaiued, 
and  be  waa  struck  out  of  the  list. 

C^^  Q.C.,  for  the  appellant. 

If  the  32nd  section  of  the  Act  had  stopped  at  the 
mA  of  the  ilrst  jiro^'i^o,  them  i«  no  doubt  that  William 
Srondera  wunld  ht  entitled  to  vote.  Within  the  mean^ 
i^g  of  the  second  proviso  there  ia  no  donbt  that  the 


appellant  derived  from  his  grandfather  and  through  his 
father.     He  cited, 

Oale  V.  Chubby  4  C.  B.  41  ; 

Elliott  on  Qualifications  and  Registrations,  214 
n.  a(2nded.) ; 

5  &  6  Will.  4,  c.  76,  as.  4,  5. 

Dowdeswellj  for  the  respondent. 

The  claimant  cannot  refer  back  further  than  his 
father,  and  as  bis  father  had  not  been  admitted  pre- 
vious to  the  1st  of  March,  1881,  the  right  was  gone. 

Erle,  C.J. — ^The  revising  barrister  was  wrong. 
The  question  is,  whether  the  right  of  voting  of  fire- 
men by  birth  was  reserved  by  the  Reform  Act  for  one 
descent  only  or  continuously  ?  The  Legislature  in- 
tended to  preaerve  it  continuously.  All  freemen  were 
excluded  by  this  section  who  had  been  created  since 
the  Ist  of  March,  1831,  unless  they  gained  their  f^- 
dom  by  birth  or  servitude.  But  the  right  of  voting 
had  been  reserved  to  those  freemen  in  respect  of  birth, 
if  their  right  had  been  originally  derived  from  or 
through  some  person  who  was  a  freeman,  or  entitled 
to  be  admitted  a  freeman,  on  the  1st  of  March,  1831. 
The  present  claimant  derived  his  right  from  his  grand- 
father, who  became  entitled  in  April,  1810,  and 
through  his  father,  who  became  entitled  on  the  4th  of 
April,  1831,  and  was  admitted  by  right  of  birth  on  the 
2nd  of  May  in  that  year.  This  proviso  is  to  give  a 
lineal  right  As  frreedom  by  birth  or  servitude  is 
retained  by  this  Act,  it  is  an  additional  reason  to  show 
that  this  right  is  preserved  continuously. 

Byles  and  Kkatino,  JJ.,  concurred. 

JvidcpncTUfor  (he  appellant. 


C.  P.         I    Bakeb,  Appellant. 
19  Nov.  1864.    1    Locke,  Respondent. 

REGISTRATION  APPEAL. 


Disqualification  by  non-paymerU  of  Poor-rate — 
2  WiU,  4,  c  45,  «.  27— Valid  Poor-rate— iZ 
Elix,  c  2,  «.  1. 

Where  there  were  four  overseers  in  a  parish,  two 
churchwardens,  and  an  assistant  overseer,  the  assistant 
overseer  had  signed  the  poor-rate  to  make  the  majority 
required  by  the  statute  of  Eliz. : — 

Held,  thai  an  occupier  having  refused  to  pay  the 
rate  vfos  not  entitled  to  vote  under  the  2  WUl.  4, 
c.  45,  «.  27. 

This  was  an  appeal  from  the  decision  of  the  revising 
barrister  for  Taunton. 

The  facts  of  the  case  are,  the  appellant  occupied 
premises  of  sufficient  value  and  for  a  sufficient  time 
to  entitle  him  to  a  vote  for  the  Borough  of  Taimton 
under  2  WilL  4,  c.  45,  s.  27,  subject  to  the  following 
f[uefttion  as  to  his  non-payment  of  rates. 

A  poor-rate  was  made  and  signed  by  an  overseer  of 
the  parish  and  two  churchwardens,  and  by  the  assiatant 
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overseer.  The  rate  was  allowed  and  confirmed  at 
Taunton  by  two  magistrates,  and  was  duly  published 
the  following  day.  The  appellant  was  rated  in  respect 
of  premises  he  occupied,  but  refused  to  pay,  and  had 
not  paid  the  rate.  The  rate  was  not  appealed  against, 
and  the  time  for  appeal  had  expired.  The  rate  was 
generally  paid. 

There  are  four  overseers  appointed  for  the  said 
parish. 

The  assistant-overseer  was  duly  appointed  under 
59  Geo.  3,  c.  12,  s.  7,  and  7  &  8  Yict.  c.  101,  s.  61. 

The  assistant-overseer  was  duly  appointed  collector 
of  rates  by  the  board  of  guardians.  It  was  objected 
on  behalf  of  the  appellant  that  the  said  rate  was  void, 
on  the  ground  that  it  was  not  signed  by  a  majority  of 
the  parish  officers,  and  that  consequently  its  non-pay- 
ment by  the  appellant  did  not  invalidate  his  right  to 
be  retained  on  the  Ust  of  voters ;  and  the  revising 
barrister  expunged  his  name  from  the  list  of  voters. 

Hannen  and  Underdoum,   for  the  appellant,   con- 
tended that  the  rate  was  invalid.     They  cited, 
59  Geo.  8,  c.  12,  s.  7  ; 
7  &  8  Vict.  c.  101,  ss.  61,  62  ; 
Glen  on  Overseers,  3  ; 
48  Eliz.  c.  22,  s.  1  ; 
Bennett  v.  EdwardSf  8  B.  &  C.  782  ; 
Beard  on  Overseers,  393  ;  ^ 
King  v.  Fordham,  11  Ad.  &  E.  78  ; 
Fox  V.  Overseers  of  Shaston,  St,  Peter*8,  Sha/ies- 
bury,  2  Lut.  97. 

Prideaux,  for  the  respondent. 
Segina  v.  Watts,  7  Ad.  &  E.  461  ; 
Poyntz  V.  AUtoood,  6  C.  B.  88  ; 
Poynter  v.  Adams,  1  Hopwood  &  Philbrick,  80  ; 
Shipley  v.  Surridge,  11  M.  &  W.  503. 

Erle,  C.J.  — I  am  of  opinion  that  the  revising 
barrister  was  right,  and  that  the  claimant  was  not  quali- 
fied to  vote  on  account  of  non-payment  of  the  poor-rate. 
The  Legislature  makes  the  qualification  to  depend, 
amongst  other  things,  on  whether  or  not  the  poor-rate 
has  been  paid.  The  rate  had  not  been  paid  by  the 
appellant.  He  is  therefore  apparently  disqualified 
from  voting.  The  rate,  on  the  face  of  it,  is  valid.  It 
purports  to  be  signed  by  the  two  churchwardens,  two 
overseers,  and  one  assistant-overseer.  The  statute  of 
Eliz.  obliges  the  rate  to  be  signed  by  a  majority  of 
the  parish  officers.  The  point  in  this  case  is,  that  one 
of  the  parish-officers  is  an  assistant-overseer.  I  can- 
not give  the  same  opinion  as  that  laid  down  by  the 
authors  of  the  treatises  on  overseers,  that  an  assistant- 
overseer  cannot  join  in  signing  a  rate.  It  appears 
that  the  assistant-overseer  has  the  same  rights  as 
the  overseers,  except  as  to  collection  of  rates.  We 
hare  also  this  fact,  that  he  is  appointed  by  the  vestry, 
and  that  he  was  appointed  to  be  an  assistant-overseer 
in  performance  of  aU  the  duties  of  an  overseer,  except 
the  collection  of  rates.    Therefore,  both  by  the  statnte 


and  appointment,  he  has  the  same  rights  as  the  over- 
seers. It  is  made  a  principal  poiat  that  the  assistant- 
overseer  is  to  obey  the  overseers.  But  it  is  not 
sustained  by  the  facts. 

It  does  not  follow  that  because  he  is  an  assistant- 
overseer  he  is  the  servant  of  the  overseers,  any  more 
than  a  deputy-recorder,  who  is  an  original  officer,  is 
the  servant  of  a  recorder.  The  appellant  could  have 
ascertained  by  appeal  whether  he  ought  to  have  paid 
this  rate ;  and  pending  the  issue  he  ought  to  have 
paid  the  rate,  which  would  have  entitled  him  to  his 
vote  ;  and  if  he  succeeded  in  his  appeal,  the  money 
he  had  paid  would  have  been  allowed  him  in  a  sub- 
sequent rate.  The  Court  would  be  setting  a  bad 
example,  if  they  said  that  a  person  might  vote  when 
he  withheld  payment  of  the  poor-rates,  which  the 
Legislature  says  he  must  pay  before  he  has  it.  Under 
the  circumstances,  I  am  not  sure  that  he  could  have 
successfnlly  appealed  against  the  rate ;  but  we  have 
not  to  decide  that  point  now. 

Byles,  J. — I  am  of  the  same  opinion  :  the  rate  is 
good  on  the  face  of  it.  59  Geo.  8,  c.  12,  s.  7.  creates  the 
office  of  assistant-overseer,  and  says  nothing  about 
obedience  to  the  overseer.  He  is  to  perform  all  the 
duties  of  overseer,  except  collecting  the  rates.  He  is 
invested  with  the  full  power  of  an  overseer :  he  is  not 
a  servant,  but  a  coadjutor  and  fellow-officer -of  the 
overseers.  There  would  be  great  difficulty,  even  on 
appeal  from  this  rate,  in  contending  that  it  was  not  a 
good  rate. 

Keating,  J. — It  does  not  appear  from  the  case  that 
the  assistant-overseer  disobeyed  the  overseers. 

Judgment  for  Vu  rcspondejU. 


C.  P. 

21  Nov.  1864. 


Harrison  v.  Blackburn. 


Coram—'ERLE,  C.J.,  Byles  and  Keating,  JJ. 

Trespass,  Possession  sufficient  to  maintain  — 
Bill  of  Sale — Things  "ejusdera  generis" — 
Actual  Entry, 

B,  tenant  from  year  to  year  of  an  inn,  by  hill  of 
sale,  in  1861,  assigned  all  the  household  goods, 
furniture,  stock-in-trade,  and  all  other  household 
effects,  and  all  other  goods,  chattels,  and  effects  then 
being,  or  which  should  thereafter  be,  on  the  premises, 
and  all  other  his  personal  estate  whatsoever,  to  the 
plaintiff,  as  security  for  a  debt  of  601. 

/wl863,  B's  landlords  distrained  for  two  years'  rent. 
B  surrendered  to  his  landlords,  and  they  immediately 
let  the  inn  to  the  defendant.  The  plaintiff,  his  debt 
being  unpaid,  demanded  possession  from  the  defendant, 
and  on  refusal  brought  trespass : — 

Held,  1st.  That  the  bill  of  sale  passed  no  interest  in 
the  term  to  the  plaintiff,  2nd,  That,  even  if  it  did, 
plaintiff  could  not  maintain  trespass  against  defendant 
without  cutual  entry. 


2«  Nov.  1864.J 
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This  was  a  special  case  stated  by  an  arbitrator,  to 
whom  the  case  was  referred  to  find  the  questions  of 
fact^  leaving  the  (questions  of  law  to  the  Court. 

Declaration  in  trespass  for  breaking  and  enter- 
ing a  messuage,  dwelling-house,  and  premises  of 
the  plaintiff,  called  the  Builds  Head  Inn,  at  Bed- 
ford, &c,  and  injury  to  the  plaintiff's  goodwill  of 
the  business. 

Pleas — Not  Guilty,  and  a  denial  of  the  plaintiff's 
property. 

It  appeared  from  the  case,  that,  on  the  20th  of 
December,  1861,  one  Battersby,  the  then  landlord  of 
the  Bull's  Head,  and  tenant  from  year  to  year  thereof, 
being  indebted  to  the  plaintiff,  a  brewer,  in  the  sum 
of  60^.  for  ale  supplied,  executed  a  bill  of  sale  by  way 
of  security  to  the  plaintiff  for  the  repayment  of  that 
sum. 

By  this  instrument  the  said  Battersby  sold  and 
assigned  to  the  plaintiff  "  all  and  every  the  household 
gpods  and  furniture,  stock  in  trade,  and  all  other 
hoasehold  effects  whatsoever,  and  all  other  goods, 
chattels,  and  effects  then  being,  or  which  should 
thereafter  be,  in,  upon,  or  about  the  messuage  or 
dwelling-lionse  and  premises  occupied  by  the  said 
Battersby,  and  known  as  the  Bull's  Head,  situated  in 
Bedford,  and  all  other  the  personal  estate  whatsoever 
of  or  to  which  the  said  Battersby  then  was  and  from 

time  to  time,  and  at  all  times  thereafter, so 

long  as  any  money  should  remain  due  and  payable  to 
the  said  Battersby,"  &c.  After  default  the  plaintiff  to 
have  power  to  sell  and  dispose  of  the  said  premises. 
Ordinary  trusts  to  pay  expenses,  repay  the  60/.,  and 
pay  surplus  to  Battersby. 

On  the  21st  of  July,  1863,  the  Bridgewater  trustees, 
the  owners  in  fee  of  the  Bull's  Head,  distrained  for 
two  yeam^  rent,  all  the  moveables  were  sold,  and 
foand  insufficient  to  cover  the  rent. 

On  the  27tli  of  July,  1863,  Battersby  surrendered 
the  premises  to  the  Bridgewater  trustees,  who  let  the 
house  the  same  day  to  the  defendant  The  defendant 
then  took  possession,  and  had  held  it  ever  since.  During 
the  defendant's  possession,  the  plaintiff,  the  debt  not 
having  been  paid,  demanded  possession  from  him  and 
on  a  refusal  brought  the  present  action  of  trespass. 
The  goodwill  was  worth  nothing. 

The  question  for  the  opinion  of  the  Court  was, 
whether  on  the  true  construction  of  the  deed  and  the 
facts  found  by  the  case,  the  plaintiff  was  entitled  to 
su'^'ceed  in  his  action  of  trespass. 

Edward  Janua^,  Q,C.  {Baylis  with  him),  for  the 
plaiotifi^  aigued  that  the  bill  of  sale  passed  an  inte- 
r'j^-t  in  the  term  to  the  plaintiff,  so  as  to  entitle  him  to 
maintain  trespass. 

The  intention  of  the  deed  depends  not  on  the  facts, 
?>ut  on  the  belief  of  the  parties  at  the  time  they  made 
it.  No  mattoT  whether  the  term  and  the  goodwill 
of  the  honae  were  worth  something  or  nothing.  The 
plaintiff  nay  liftTe  considered  they  would  be  an  addi- 


tional security  to  him.  The  conveyance  is  in  the 
fullest  conceivable  terms.  "All  other  the  personal 
estate  whatsoever,"  must  refer  to  the  term,  or  to 
nothing. 

He  cited, 
Ringer  v.  Cann,  8  M.  &  W.  343. 

No  question  can  be  raised  as  to  whether  there  was 
sufficient  entry  by  the  plaintiff  for  him  to  maintain 
trespass.     That  is  outside  the  case. 

Manisty,  Q.C.,  for  the  defendant. 

1st  On  the  facts  found  by  the  case,  even  if  the 
term  passed  under  the  deed,  the  plaintiff  never  took 
possession  by  entry  so   as   to   be  entitled  to  bring 


[Erle,  C.  J.,  referred  to 

Cooper  V.  WillomaU,  1  C.  B.  672.] 
[Byles,  J. — ^The  old  action  of  ejectment  was  only 
an  action  of  trespass  with  a  specific  remedy.    Will 
not  trespass  lie  whenever  ejectment  will  ?] 
No. 

[KsATiNO,  J. — ^Entry  was  admitted  in  the  old  action 
of  cjjectment] 

In  a  mortgage  the  estate  passes  to  the  mortgagee, 
but  he  cannot  maintain  trespass, 

Litchfield  v.  Ready,  5  Exch.  939  ; 

Turner  v.  Cameron's  Coalhrook  Steam  Coal  Com^ 

pany,  5  Exch.  932  ; 
Bullen  and  Leake's  Pleadings,  359  n.  (2nd  ed.). 
Actual  entry  is  necessary. 

[Erle,  C.J.  —  Is  he  not  in  actual  possession  in 
law?] 
No.    This  is  a  chattel  real  not  a  chattel  personal 
[EsLE,  C.J.,  cited, 

Williama  v.  Rosanquet,  1  B.  &  B.  238.] 
Yes,  but  that  is  with  regard  to  liability  on  cove- 
nants.    See  Patteson,  J.'s,  remarks  on  that  case  in 
Ryan  v.  Clark,  U  Q.  B.  73. 
All  the  cases  are  collected  in 

Roscoe  on  Evidence,  608  (10th  ed.). 
2nd.  This  deed  did  not  assign  the  term.  There 
is  nothing  to  show  the  slightest  intention  to  convey 
more  than  the  ordinary  chattels.  The  sweeping  sen- 
tence at  the  end  is  incomplete  and  meaningless.  There 
was  no  apparent  intention  for  the  plaintiff  to  take  the 
house— no  trust  to  pay  the  rent. 

JEdtoard  James,  Q,C.,  replied. 

Erlr,  C.J.— Our  judgment  must  be  for  the  defen- 
dant First,  as  to  the  bill  of  sale.  The  context 
shows  that  by  "chattels"  the  parties  meant  chattels 
in  the  ordinary  sense  of  the  word,  not  "  chattels  real " 
The  sweeping  words  which  follow  are  properly  con- 
strued as  being  confined  to  things  "  ejusdem  generis," 
with  those  which  have  gone  before.  If  the  plaintiff 
meant  to  take  the  term,  he  would  have  taken  care 
that  it  should  be  expressly  assigned.  Besides,  in  the 
trusts  which  follow  there  is  no  trust  for  payment  of 
rent,  which  would  have  been  reasonably  expected  if 
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the  term  had  been  assigned.  In  Rtfiger  y.  Carnn,  the 
assignment  was  for  the  benefit  of  creditws  in  general, 
and  there  was  such  a  trust. 

Secondly,  trespass  cannot  be  maintained  without 
actual  entry.  A  conventional  meaning  is  given  to  the 
word  ''entry  "  in  the  case  of  liability  on  covenants  ; 
but  Patteson,  J.,  shows,  in  Eyan  v.  Clarke  that  such 
entiy  is  insufficient  to  maintain  trespass. 

Byles,  J. — I  am  of  the  same  opinion  on  both  points. 
The  words  ''all  personal  estate"  would  include  a 
term  for  years,  but  subject  to  the  rule,  that  the 
intentions  of  the  parties  must  be  collected  from  the 
whole  deed.  The  sweeping  words  only  carry  things 
'^ejusdem  generis.*^  (See  Rawlings  v.  Jennings^  13 
Vcs.  89.)  Here  there  was  no  trust,  as  in  Ringer  v. 
Cann^  for  the  payment  of  rent  As  to  the  entry,  my 
brother  Keating  pointed  out  the  distinction  between 
trespass  and  ejectment.  Trespass  cannot  be  main- 
tained without  actual  entry. 

Keating,  J. — So  far  as  I  have  heard  the  case  I 
agree  with  the  rest  of  the  Court  on  both  points. 

Judgment  for  the  defendant 


Ex. 

23,  80  Jax.  1864. 


The  Commnaionsbs  of  In- 
land Bkybkue  v.  The  Fitr- 
NB8S  Railway  Ck>MPANT. 


13  ik  14  VicL  c.  97  {Stamp  Duty  Acty-^m- 
Meration  for  Deed  of  Transfer — New  Pre- 
ferential Stock. 

Where  the  U  Company  sold  their  undertakinga  4o  the 
F  Company,  and  the  deed  of  iramfer  reeUed,  inter 
alift,  that  the  F  Company  had  created  preferential  stock, 
and  aUotted  it  to  the  then  ahareholdere  of  the  U  Con^ 
pony  in  lieu  of  that  tohieh  they  hUd  in  the  former 
undertaking : — 

Held,  that  eueh  preferentiai  stock  ioas  liable  to  ad 
valorem  diUy  as  part  of  the  consideration  or  pur- 
ehaae-money  for  the  transfer,  and  might  be  estimaUd  at 
its  market  value  at  the  date  of  the  deed. 

Case  stated  under  the  18  &  14  Tict  c.  97.  The 
facts  are  fully  set  out  in  the  judgment. 

Mdlish,  Q.C.,  {J.  Davieon  with  him),  for  the  com- 
pany, cited, 

Chandoe  v.  Commisnonere  of  Inland  Bsvenue,  6 

£xch.  464 ; 
livens  V.  Keating,  2  Exch.  772 ; 
SorsfaU  v.  Eey,  2  Exch-  778 ; 
Jte  Earl  Mount  Edgeeumhe,  8  Ezch.  876. 

Tfie  Attomey-Oerural  (T7ie  Solicitor-Oeneral  and  F, 
£evan  with  him),  contrA. 
The  following  Acts  were  referred  to  :— 

C5  Geo.  8,  c.  184  ; 

13  &  14  Vict  c.  97  ; 


16  &  17  Vict  c.  69; 

17  &  18  Vict.  c.  83. 

Cur,  adv.  vuU, 

30  Jan.  1864. 

Pollock,  C.B.,  now  delivered  the  judgment  of  the 
Court  {Pollock,   C.B,,  MaHin  and  Pigott,  BB.)^ 

This  is  a  case  stated  by  the  Commissioners  of  In- 
land Revenue,  under  the  13  &  14  Vict.  c.  97  ;  and 
the  question  is,  whether  a  deed  of  the  4th  of 
August,  1863,  between  the  Famess  and  the  Ulver- 
stone  Railway  Companies,  is  changeable  with  ad  valo- 
rem duty  in  respect  of  a  sum  of  890,3802.,  and  two 
other  sums  making  altogether  529,0992.  4s.  2d,  It 
was  coirectly  admitted  on  behalf  of  the  Fumesa  Com- 
pany, that,  with  respect  to  the  two  latter  sums,  ad 
vaiorem  duty  was  legally  chargeable,  and  the  argu- 
ment was  confined  to  the  sum  of  890,3802.  This  sum 
represents  the  value  of  298,0002.  preference  stock  of 
the  Fumess  Company,  at  the  price  of  1312.  per  1002. 
share,  being  its  average  selling  price  on  the  day  of 
the  date  of  the  deed.  Some  attention  is  necaasary  to 
collect  from  the  deed  what  is  the  transaction  between 
the  two  companies. 

According  to  the  49th  section  of  the  UlTerstone  and 
Lancaster  Railway  Act,  1868,  this  deed  is  to  state 
fully  and  truly  the  consideration  for  the  deed.  It 
is  to  be  collected  frt>m  the  recitals  of  the  deed  that 
prior  to  the  year  1858  they  were  two  railway  com- 
panies, one  called  the  Ulverstone,  and  the  other  the 
Fumeaa  Company ;  and  by  the  Act  of  1858  it  was 
enacted  that  the  Ulverstone  Company  might  sell,  and 
the  Famess  company  might  buy,  the  works  or  under- 
takings of  the  Ulverstone  Company  upon  sooh  terms  as 
might  be  mntnally  agreed  on  by  an  agreement  to  be 
made  between  the  two  companiesi  which  agreement 
was  to  be  aabmitted  to  the  Board  of  Trade  for  their 
approval ;  and  by  section  49  it  was  enacted  that  the 
transfer  should  be  evidenced  by  a  deed  of  transfer  duly 
stamped,  wherein  the  fall  consideration  for  the  deed  of 
txttDsfer  should  be  fully  and  truly  stated.  There  can 
be  no  doubt  that  this  clause  was  put  into  the  Act  of 
Parliament  to  prevent  a  transaction  being  done  merely 
by  the  Act  of  Parliament  between  the  parties,  the 
respondents  losing  the  stamp  duty.  The  deed  further 
recited  the  agreement  dated  the  26th  of  May,.  1862, 
and  that  it  was  approved  by  the  Board  of  Trade  ;  and 
it  is  to  the  effect  that  the  Ulverstone  Company  had 
issued  shares  to  the  amount  of  298,0002.,  and  were 
indebted  in  138,7192.  is,  2d,,  and  that  it  was  agreed 
that  the  Ulverstone  Company  should  sell,  and  the 
Fumess  Company  buy,  the  whole  of  the  undertakings 
of  the  Ulverstone  Company,  subject  to  all  the  debts  of 
the  Ulverstone  Company ;  and  that  the  Famess  Com- 
pany should  create  preferential  stock  to  the  nominal 
amount  of  298,0002.,  which  should  be  allotted  to  the 
then  shareholders  of  the  Ulverstone  Company  as  fully 
paid-up  stock,  with  a  perpetual  preferential  dividend 
of  62.  per  cent  per  annum  ;  but  this  preferential  stock 
should  not  confer  any  right  of  voting  at  any  general 
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meetmg  of  the  Farnoss  Company.    That  the  Fomess 
Compaxxy  should  deliver  to  the  Ulverstone  Company 
certificates  of  the  preferential  stock,  to  be  distributed 
by  them  amongst  their  shareholders,  and  that  they  in 
exchange  would  procure  and  cancel  and  deliver  to  the 
FozncsB  Company  the  original  share  certificates  of  the 
Ulverstone  Company,  and  that  thereupon  the  Ulrer- 
stone  Company's  capital  of  298,000/.  should  be  eztin- 
gniahed,  and  tiie  Fumess  Company's  preferential  stock 
of  298,000/.   substituted  for  it.     This  is  the  agree- 
ment cited  in  the  deed.     The  deed  then,  amongst 
oUisr  things,  recites  that  the  preferential  stock  of  the 
amount  of  298,000/.  had  been  created  and  allotted  to 
the  shareholders  of  the  Ulverstone  Company,  and  that 
the  certificates  thereof  had   been  duly  made  out, 
delivered,  and  distributed,  and  that  both  companies 
had  performed,  on  their  respective  parts,  everything  to 
be  by  them  performed  by  virtue  of  the  said  agreement  of 
26dt  of  Kay,  1862.    The  deed  then  witnessed  that  in 
consideration  of  the  agreement  the  whole  undertaking  of 
the  Ulverstone  Company,  subject  to  their  debts,  was, 
by  virtue  of  the  Act  of  1858,  transfened  to  and  vested 
in  the  Fumess  Company,  absolutely  for  ever,  and  that 
this  deed  was  made  and  executed  in  consideration  of 
the  proviso  in  section  49  of  the  Act  of  1858.    The 
result  of  the  transaction  is,  that  the  Ulveistone  Com- 
pany vaa  substantially  a  body  of  shareholders  holding 
stock  to  a  nominal  amount  of  298,000/.  odd,  owing 
debts  to  the  amount  of  138,719/.  ia,  2d.,  and  they 
agreed  to  sell  their  tmdertakings  to  the  Fumess  Com- 
pany for  new  preferential  shares  of  their  company  to 
the  same  nominal  amount,  paying  a  perpetual  prefer- 
ential dividend   of  6/.  per  cent  per   annum,    the 
Fumess  Company  also  taking  upon  themselves  the 
payment  of  tiie  debts  of  the  Ulventone  Company. 
Before  the  deed  was  executed,  the  new  preferential 
shares  had  been  created,  and  allotted,  and  distributed 
amongst  the  shareholders  of  the  Ulverstone  Company, 
aad  were  being  sold  in  the  market  on  the  day  of  the 
date  of  the  deed,  at  an  average  price  of  1812.  per  share, 
or,  in  other  words,  the  shares  were  81/.  premium.  This 
is  not  stated  in  the  deed,  but  is  stated  as  part  of  the 
c&%  by  the  Commissioners,  and  the  question  is,  whether 
nd  valorem  duty  is  payable  upon  the  value  of  the  pre- 
ferential stock  by  virtue  of  the  statste  18  &  14  Vict.  c. 
97,  schedule  tit ,  "Conveyance. "  By  it  the  conveyance 
upon  the  sale  of  any  property,  when  the  oensideration 
money  therein  expressed  is  in  pounds  sterling,   is 
subject  to  a  certain  rate  of  duty,  and  the  schedule 
then  directs  that  when  such  consideration  shall  consist 
either  whdQy  or  in  part  of  stock,  the  value  thereof 
liudl  be  aaeertained  as  in  the  next  paragraph  men- 
tiu&ed,  and  shall  be  truly  expressed  and  set  forth  in 
■  ^orda  at  length  in  every  such  deed,  and  such  value 
lieiull  bo  deemed  to  be  the  purchase  or  consideration 
[taoney  or  part  of  it,  as  the  case  may  be,  in  respect 
^hereof  an  tid  valorem  duty  may  be  charged,  and  one 
d  the  modes  of  ascertaining  the  value  is  that  adopted 
by  the  CoauuMionen  in  this  instance^ — ^namely,  the 


average  selling  price  of  the  stock  on  the  day  of  the 
date  of  the  deed.  We  think  it  is  only  necessary  to 
understand  the  transaction  to  see  that  it  directly  &dls 
within  the  words  of  the  statute.  The  vendors  were 
the  corporation  called  the  Ulverstone  Company,  and 
they  were  a  number  of  shareholders  holding  stock  to 
the  amount  of  298,000/.,  upon  which  they  were 
entitled  to  dividends,  if  the  undertaking  earned  them, 
and  they  agreed  to  sell  their  undertakings  for  298,000/. 
perpetual  preferential  shares  of  the  Fumess  Company, 
paying  a  perpetual  preferential  dividend  of  61.  per 
cent  We  think  it  is  dear  that  part  of  the  considera- 
tion for  the  sale  was  stock.  It  was  argued  that  it 
was  not  stock  within  the  meaning  of  the  second  para- 
graph in  the  schedule  tit  "Conveyance,"  because  stock 
of  some  third  company  was  meant  by  that.  We  think 
there  are  no  grounds  for  so  contending.  If  the  Fumess 
Company  had  occasion  to  buy  land,  and  promised  to 
pay  the  price  by  bills,  we  think  such  an  agreement 
would  be  within  the  statute.  We  are  clearly  of 
opinion  that  such  a  deed  as  is  directed  by  the  49th 
section  ought  to  be  stamped  as  the  Commissioners 
determined.  The  Commissioners  might  have  said 
before  they  stamped  it,  we  insist  upon  your  putting 
into  it  the  real  and  trae  consideration.  But  we  think 
their  object  is  only  to  obtain  the  revenue,  and  that  it 
may  be  considered  rather  as  directory  than  absolutely 
necessary  to  put  into  the  deed  the  amount  that  the 
Fumess  Bailway  Company  are  willing  to  pay  for  the 
duty. 

JudffmmUfor  the  Crown. 


Ex. 

25  Mat,  13  JiniB,  1864. 


Harbison  v.  The  Great 
NoRTHXRK  Railway 
Company. 


GbiligatUm  on  a  Company  to  Maintain  their 
Delph  or  Drain  Banke  in  Proper  Condition. 

The  defendmUe,  a  railway  campan/y,  were  in  poeaes- 
sum  of  a  delph  or  drain  which  flowed  through  wtne 
lands  of  the  plaintiff  into  the  river  Withofin.  The 
defendante  were  wider  a  statutory  obligation  to  keep 
the  hanks  of  this  delph  in  proper  condition.  The  river 
Witham  was  tinder  the  management  of  certain  eommis- 
sioners,  whose  duty  it  was  to  have  the  chatMel  of  the 
river  kept  of  a  certain  width  and  depth.  Through  the 
neglect  of  these  eommiesioners  this  was  not  done,  and 
the  flow  of  the  river  being  cheeked,  the  waters  of  the 
delph  became  penned  up  and  forced  back  by  the  waters 
of  the  Witham.  During  some  heavy  floods  the  waters 
of  the  delph  broke  the  bank  and  flooded  the  plaintiff's 
land.  In  an  action  brought  to  recover  damages  fbr 
this  injury,  the  jury  found  that  the  accident  had  been 
caused  by  the  negligence  of  the  commissioners,  btU  that  it 
vfoidd  not  Aove  Juippened  if  the  banks  of  the  delph  had 
been  in  a  proper  state  of  repair : — 

Held,  that  the  defendants  were  liable. 

This  WM  an  aotisn  sguiMt  the  Gxsftt  Varikmi 
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Railway  Company  for  their  negligence  in  not  keeping 
in  proper  repair  the  banks  of  a  certain  drain  or  delph 
which  ran  through  the  grounds  of  the  plaintiff,  and 
which  had  hurst  its  banks  and  inflicted  considerable 
damage  on  his  property. 

This  ditch  or  delph,  which  runs  into  the  river 
Witham  at  Horsleydeep,  had  been  constructed  by  a 
company  which  had  been  formed  for  the  purpose  of 
executing  certain  drainage  works  in  Lincolnshire,  and 
by  the  10  Geo.  4,  c.  128  (local  and  personal),  the 
obligation  of  keeping  the  banks  of  the  delph  in  repair 
was  cast  upon  this  company.  This  responsibility  was 
however  transferred  to  the  Great  Northern  Railway 
Company  by  the  Great  Northern  Railway  Act,  9  &  10 
Vict.  c.  71  (local  and  personal).  Under  this  enact- 
ment the  Great  Northern  Railway  Company  were 
required  to  take  a  lease  of  the  drainage  company's 
property  for  999  years,  and  to  perform  all  the  duties 
formerly  cast  upon  that  company. 

The  river  Witham,  into  which  the  delph  flowed, 
was  in  certain  parts  under  the  management  of  com- 
missioners, whose  duty  it  was  to  keep  the  bed  of  the 
river  properly  cleaned.  This  duty  was  neglected,  and 
by  reason  of  this  neglect  the  free  flow  of  the  waters 
in  the  delph  was  impeded,  and  during  some  heavy 
floods,  in  the  spring  of  1864,  these  waters  broke  the 
bank  and  overflowed  the  adjacent  lands,  some  of  which 
belonged  to  the  plaintiff.  An  action  was  then  brought 
against  the  defendants  by  the  plaintiff,  on  the  ground 
that  at  the  time  of  the  accident  the  b^nks  of  the 
delph  were  not  in  a  proper  state  of  repair. 

The  case  was  tried  at  the  Lincoln  Spring  Assizes, 
before  Byles,  J.,  when  the  jury  found  that  the  accident 
was  caused  by  the  neglect  of  the  commissioners  in 
not  keeping  the  river  in  a  proper  condition,  but  that 
the  bank  of  the  delph  would  not  have  given  way  if  it 
had  been  in  a  proper  state  of  repair.  On  this  finding, 
a  verdict  was  entered  for  the  plaintiffs. 

A  rule  nisi  (pursuant  to  leave  reserved)  was  obtained 
by  BoviU,  Q.C.,  to  set  aside  this  verdict  and  enter  the 
verdict  for  the  defendants,  or  to  reduce  the  damages 
to  a  nominal  sum. 

26  May,  1864. 

Field,  Q.O,  {Maeaulay,  Q.C,,  with  him),  showed 
cause  against  the  rule. 

£ovill,  Q,C.  (Boden,  Q.C.,  and  BeasUy  with  him), 
in  support  of  the  rule. 

Cur,  adv,  vuU, 

13  June,  1864. 

Pollock,  C.B.,  now  delivered  the  judgment  of  the 
Court  :— 

In  this  case  the  defendants,  for  their  own  profit,  as 
owners  of  a  navigation,  had  undertaken  the  burden 
of  maintaining  a  delph  or  cnt  for  the  carrying  off  of 
certain  water.  This  delph  they  have  maintained  in 
an  improper  manner,  that  is  to  say,  improper  in  the 
Benae  that  the  banks  of  it  were  not  safficient  to  resist 
the  water  they  could  contiin,  sacli  insoflteiency  being 


owing  to  bad  construction.     It  was  not  shown  merely 
that  they  were  insufficient  to  hold  the  water  that 
would  come  there  by  the  wrongful  act  of  others, 
which  I  am  about  to  name,  but  that  they  wera  insuffi- 
cient in  relation  to  the  delph.    The  outlet  of  the  delph 
was  nto  a  certain  channel,  the  commissioners  for  the 
management  of  which  were  bound  to  keep  it  of  certain 
dimensions.    They  did  not,  and  by  reason  thereof,  as 
found  by  the  jury,  the  water  in  the  delph  was  penned 
back ;  possibly  even  water  flowed  into  it     Conse- 
quently the  water  in  the  delph  rose,  and,  owing  to  ita 
rising  and  to  the  defective  construction  of  the  banks, 
they  gave  way,  and  the  plaintiff's  land  was  inundated 
and  damaged.     The  jury  further  found  that,  but  for 
the  wrongful  conduct  of  the  commissioners,  this  mis- 
chief would  not  have  happened.     The  defect,  however, 
of  the  channel  into  which  the  delph  hod  its  outlet  was 
not  of  recent  occurrence,  but  of  long  standing,  and 
on  former  occasions  the  water  had  by  the  same  cause 
been  penned  up  in  the  delph.     Further  there  was 
nothing  in  the  weather  of  so  extraordinary  a  character 
that  the  defendants  were  not  bound  to  anticipate  it 
The  storm,  though  unusual  and  extraordinary  in  a 
sense,  yet,  as  happening  once  in  a  year  or  in  a  few 
years,  was  not  unusual.    It  was  argued  for  the  plaintiff 
that  the  defendants  were  insurers — that  is,  that  they, 
for  their  purposes,  had  the  delph,  and  brought  the 
water  there,  and  were  bound  to  restrain  it     It  is  not 
necessary  to  decide  this,  as  we  think  that  they  are  liable 
on  other  grounds.     They  are  bound  to  maintain  a 
sufficient  cut  or  delph.  The  sufficiency  of  a  cut  depends 
on  its  depth,  width,  fall,  and  outlet  as  compared  with 
the  water  likely  to  be  in  it.     Now  in  this  case  the  cut 
was  not  sufficient  to  maintain  the  water  which  was 
likely  to  be  in  it,  owing  to  the  condition  of  the  outlet. 
If  no  one  was  under  any  obligation  in  relation  to  that 
outlet,  it  is  clear  that  that  was  insufficient,  and  that 
the  defendants  would  be  responsible.     Are  they  less 
BO  because  there  is  on  others  as  to  the  outlet  an  obliga- 
tion which  is  not  performed!    We  think  not.     It  is 
not  the  case  of  a  sudden  wrong  done  by  others  in 
stopping  up  the  outlet.    It  is  a  permanent  long  con- 
tinuing state  of  things  which  it  was  the   duty  of 
the  defendants,  to  obviate  or  guard  against.     Suppose 
A  has  an  outlet  through  the  lands  of  B  and  C,  and 
C  stops  up  the  outlet  into  his  land  from  B*8.    A,  never- 
theless knowing  this,  pours  water  into  the  drain  and 
damages  B,  surely  A  is  liable  to  B  t    The  present  law 
may  be  tested  thus  :— Suppose  the  plaintiff  sued  the 
river  commissioners,  could  they  not  truly  say  they  had 
not  caused  it  ?    They  would  say  the  proximate  and 
immediate  cause  was  the  defective  bank,  and  it  was  so ; 
and  therefore  the  defendants  are  liable,  and  the  plain- 
tiff is  entitled  to  judgment    The  rule  will,  therefore, 
be  discharged. 

Ruh  disekar^. 


2d  Xov.  1864.  J 
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Evans  and  Another  v,  Jones 
and  Others. 


Deed  fen*  benefit  of  Creditors — Title  of  Trustees 
against  Execution  Creditors — Statute  13  Eliz, 
c  5. 

A  deed,  executed  at  10  A.M.,  on  December  Srd,  in 
pumtajiee  of  a  resolution  passed  at  a  meeting  of  credi- 
tors on  November  25^  whereby  a  debtor  assigns  all  his 
property  to  trustees  for  the  benefit  of  his  eredUors, 
"  being  such  persons  as  toould  have  been  entitled  to  rank 
as  creditors  in  bankrupty  if  he  had  been  adjudicated 
banlmupt  on  a  petition  filed  November  25th  "  passes  the 
property  to  the  trtistee^,  as  agaijist  a  judgment-creditor 
who  signs  judgment  and  issues  execution  at  11*30  A.M. 
on  December  3rrf,  and  is  not  void  for  fraud  under 
13  Eliz.  c  5. 

This  was  a  special  case  stated  under  the  provisions 
of  the  Common  Law  Procedure  Act  of  1852,  to  deter- 
mine the  title  to  the  proceeds  of  certain  goods,  for- 
merly belonging  to  one  William  Buss,  as  between  the 
plaintiffs,  who  were  trustees  under  a  deed  executed  by 
him  for  the  benefit  of  his  creditors,  and  the  defendants 
who  were  execution-creditors,  under  the  following 
circumstances  : — 

On  the  19th  of  November,  1862,  the  defendants 
issued  two  writ<)  of  summons  against  Buss  under  the 
Sommary  Procedure  on  Bills  of  Exchange  Act.  Judg- 
ments were  signed  in  these  actions  on  the  3rd  of 
December,  at  11*30  a.m.  The  defendants  immediately 
issQcd  execution,  and  the  sheriff^s  officer  seized  the 
goods  at  12  o*clock,  and  they  were  sold. 

In  the  meanwhile,  on  the  25th  of  November,  a 
meeting  of  the  creditors  of  Buss  was  held,  when  a 
resolution  was  passed  that  Buss  should  execute  a  deed 
for  the  benefit  of  his  creditors.  In  pursuance  of  this 
resolution,  on  the  3rd  of  December,  at  10  o'clock  a.m., 
Bass  executed  a  deed,  whereby,  in  consideration  of  a 
release,  he  assigned  all  his  property  to  the  plaintiffs  as 
trustees  upon  trust,  after  paying  the  expenses  therein 
mentioned,  "  to  pay  and  discharge  rateably,  and  with- 
oat  any  preference,  all  the  debts  due  and  owing  from 
the  said  Buss  to  the  said  creditors,  being  such  persons 
is  would  have  been  entitled  to  rank  as  creditors  in 
bankruptcy  if  he  had  been  adjudicated  bankrupt  on 
a  petition  filed  on  the  25th  of  November,  1862.'* 

A  person  had  been  put  in  possession  of  the  goods  in 
anticipation  of  the  deed  being  executed,  and  imme- 
diately on  the  execution  thereof,  on  the  3rd  of  Decem- 
ber, and  before  the  sheriff's  officer  seized,  he  was 
directed  to  hold  possession  for  the  trustees  under  the 
deed.  The  deed  was,  subsequently,  registered  under 
the  194th  section  of  the  Bankruptcy  Act  of  1861,  so 
■i&  to  be  receivable  in  evidence. 

iTaiuMM  (with  him.  Lord),  for  the  plaintiffii,  argued, 
that  indupmdimtlyofthe  Bankruptcy  Act»  the  deed  was 


good  at  Common  Law,  and  its  operation  was  to  pass 
the  property  to  the  trustees.    He  referred  to  statute 
19  ft  20  Vict.  c.  97,  s.  1. 

Bayes,  SerjL  (with  him,  Thrupp),  for  the  defendants, 
argued,  that  the  judgment-creditors  were  judgment- 
creditors  at  the  time  of  the  execution  of  thq  deed,  that 
the  deed  was  for  the  benefit  only  of  those  creditors 
who  were  creditors  when  the  meeting  took  place,  that 
the  defendants  were  excluded  fi-om  the  benefit  of  the 
deed,  and  therefore  that  the  deed  was  a  fraud  under 
13  Eliz.  c.  5. 
[Pollock,  C.B.— How  are  the  defendants  excluded?] 
Our  debt  is,  since  the  25th  of  November,   con- 
verted into  a  judgment  debt,  and  we  become  creditora 
for  costs,  for  which  we  should  be  entitled  to  prove  in 
bankruptcy  under  the  Act  of  1849.     But  this  deed  is 
only  for  the  benefit  of  those  who  were  creditors  upon 
the  25th  of  November. 
[Bramwell,  B.—How  is  the  deed  a  fraud  ?] 
We  are  delayed  and  defeated.     The  assets  are  dis- 
tributed amongst  the  other  creditors.     This  is  not  a 
fair  deed,  as  in 

Pickstoek  V.  Lyster,  3  M.  &  S.  871. 
He  also  cited, 

Oioen  V.  Body,  5  Ad.  &  E.  28. 

ffannen,  in  reply,  referred  to 
Twyne's  Case,  8  Rep.  80  B,  as  to  fraud. 

Thia  deed  does  not  interfere  with  the  defendants' 
rights.  Suppose  Buss  had  been  acyudicated  bank- 
rupt on  the  3rd  of  December  on  a  petition  filed  on 
the  25th  of  November,  the  defendants  were  "  persons 
entitled  to  rank  as  creditors  "  for  their  debt,  and  all 
the  accretions  thereto.  This  is  not  like  a  voluntary 
deed.  It  is  for  valuable  consideration, — viz.,  a  re- 
lease. 

Pollock,  C.B.— The  question  is,  whether  the  ex- 
ecution creditors  were  entitled  to  hold  as  against  the 
trustees  under  the  deed.  I  think  not.  The  deed  is  a 
good  deed  to  pass  the  property  at  Common  Law,  and 
the  requisites  of  the  Bankruptcy  Act  of  1861,  as  to 
registration,  have  been  complied  with.  I  think  the 
deed  is  not  void  under  13  Eliz.  c.  5,  and  that  there 
was  no  intention  to  exclude  any  of  the  creditors  from 
the  benefit  of  the  deed. 

Bramwell,  B.  —  This  was  a  good  deed,  unless 
avoided  by  the  statute  of  Elizabeth.  Without  saying 
an  actual  dishonest  intention  is  necessary  to  consti- 
tute a  fraud  under  that  Act,  I  think  there  must  be 
something  in  the  deed  untrue  in  fact,  or  something 
impossible  to  be  executed,  as  in  Owen  v.  Body,  There 
is  no  pretence  for  saying  this  deed  is  fraudulent. 

Cuannell,  B. — I  agree  that  this  deed  is  not  void 
under  the  statute  of  Elizabeth.  I  do  not  see  why  the 
defendants,  if  Buss  had  been  abjudicated  a  bankrupt 
on  the  3rd  of  December  on  a  petition  filed  on  the 
25th  of  November^  should  not  have  proved  for  costs. 
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PiGOTT,  B.— I  also  think  the  defendants  might  have 
proved  for  costs.  I  think  there  was  no  contrivance 
to  defraud  the  defendants  of  their  costs,  and  that  the 
deed  was  not  void  under  the  statute  of  Elizabeth. 

JvdgmewLfor  the  plaintiff's. 


J 


The  Maris  Joseph. 


Adm. 

1,  2  Aug.,  8  Nov.  1864. 

Before  the  Right  Honourable  Dr.  Lttbhington. 

JBUl  of  Lading — Fraudulent  Fossesmon — Stop- 
page in  transitu. 

A  bonft  fide  indorsee  of  a  Ml  of  lading  for  valuable 
consideration  cannot  defeat  the  right  of  the  owner  of  the 
goods  to  stop  in  transitu,  if  the  indorsement  has  been 
made  by  a  person  who  obtained  possession  of  the  bUl  of 
lading  by  fraud. 

This  was  an  action  instituted  by  Messrs.  Pease  &  Co., 
holders  of  a  bill  of  lading  against  *'  The  Marie  Joseph," 
for  the  non-delivery  to  them  of  their  cargo  by  the 
master.    The  circumstances  were  as  follow  : — 

Early  in  the  month  of  February,  1864,  Walter 
Stericker  of  Kingston-upon-Hull,  as  agent  for  Messrs. 
Maxwell  &  Dreoasi,  of  Bordeaux,  in  France,  agreed 
with  Messrs.  Scarborough  &  Tadman,  of  Kingston- 
upon-Hull,  for  the  sale  to  them  of  sixty  tons  of  linseed- 
cake,  they  paying  for  the  same  by  their  acceptance  at 
throe  months'  date.  The  linseed-cake  was  accordingly, 
on  the  11th  of  February,  shipped  at  Bordeaux,  on 
board  "The  Marie  Joseph,"  owned  and  commanded  by 
Jean  Marie  Gloahec.  Messrs.  Maxwell  &  Dreossi 
indorsed  the  bill  of  lading  for  the  same  unto  order  or 
assigns,  and  drew  a  bill  of  exchange  for  the  price  of 
the  linseed-cake  on  Scarborough  &  Tadman,  and  for- 
warded both  the  biU  of  lading  and  the  bill  of  exchange 
to  Stericker,  their  agent  at  HulL  On  the  16th  of 
February,  1864,  Stericker  brought  both  the  bill  of 
lading  and  the  bill  of  exchange,  and  also  a  policy  of 
insurance  upon  the  linseed-cake,  to  the  office  of  Scar- 
borough &  Tadman.  Mr.  Scarborough,  one  of  the 
members  of  the  firm,  accepted  the  bUl  of  exchange, 
and  thereupon  Stericker  delivered  to  him  the  bill  of 
lading  duly  endorsed  by  Maxwell  &  Dreossi,  together 
with  the  policy  of  insnranee.  Some  questioiifl  then 
arose  as  to  the  implication  of  the  firm  of  Scarborough 
and  Tadman  in  the  aflairs  of  one  David  Moor,  which 
afiairs,  since  the  preceding  Christmas,  had  been 
rumoured  to  be  embamssed ;  and  the  result  was  that 
Scarborough  handed  back  the  bill  of  lading  and  the 
policy  to  Stericker,  and  Stericker  signed  and  gave  to 
Scarborough  a  receipt  for  the  same  in  the  following 
terms  J— 

"Hull,  16th  Feb.  1864. 

"Memorandum  that  I  have  received  of  Heesn. 
Scarborough  &  Tadman,  of  Hull,  a  bill  of  lading  and 
nolicy  of  insurance  for  about  sixty  tons  of  linseed- 


cake,  shipped  ex  '  Marie  Joseph, '  dated^at  Bordeaux, 
11th  Februaiy,  1864,  and  which  I  hold  as  security 
against  their  acceptance  of  Messrs.  Maxwell  &  Dreossi's 
draft  for  427/.  Is.  Id.  due  on  the  14th  of  May,  1864, 
until  the  cakes  are  sold  or  the  vessel  arrives. 

"  Walter  Stericker." 

On  the  18th  of  February,  1864,  Mr.  Walter  Tad- 
man, the  other  member  of  the  firm  of  Scarborough  k 
Tadman,  called  on  Stericker,  and  stated  to  hiwt  that 
his  firm  had  sold  the  linseed-cake  to  a  Mr.  Croysdale, 
who  would  accept  a  bill  of  exchange  against  the  bill 
of  lading,  and  Mr.  Tadman  asked  for  the  bill  of  lading. 
Trusting  to  this  representation,  Stericker  returned  the 
bill  of  lading  to  Tadman.  The  representation  was 
untrue,  no  such  sale  had  taken  place.  On  the  same 
day,  the  18th  of  February,  but  shortly  afterwaLnis, 
Messrs.  Pease  &  Co.,  the  plaiji^tifi's,  who  are  bankeis 
in  Hull,  sent  a  message  to  the  office  of  Scarborough  k 
Tadman  requesting  one  of  the  members  of  the  firm  to 
call  upon  them  at  the  bank.  No  reason  for  the  request 
seems  to  have  been  given  with  the  message ;  but 
Messrs.  Scai'borough  k,  Tadman  could  not  have  failed 
to  know  it  was  respecting  the  debt  of  their  firm 
to  the  bank  on  tiieir  running  account  Upon 
receipt  of  the  message  Mr.  Tadman  went  to  the 
bank,  taking  with  him  the  bill  of  lading,  and  also 
some  warrants  for  some  rib-grass,  and  saw  Mr.  Arthur 
Pease,  a  member  of  the  banking  firm.  Mr.  Pease 
asked  him  to  reduce  the  debt  of  the  firm,  but  did  not 
ask  him  for  security.  Tadman  thereupon  offered  to  him 
as  a  security  the  biU  of  lading,  the  policy  of  insurance, 
and  the  warrants ;  and  this  offer  Mr.  Pease  accepted. 
Tadman  then  indorsed  the  bill  of  lading,  and  delivered 
it  with  the  other  documents  to  Mr.  Pease ;  and  a 
memorandum  in  the  usual  form  was  drawn  up,  to  the 
effect  that  the  documents  were  delivered  as  a  security 
for  advances  then  made,  or  which  might  afterwards  be 
made,  and  giving  authority  to  the  bank  to  sell  the 
goods,  pladng  the  proceeds  to  the  credit  of  the 
depositors.  By  an  oversight,  however,  this  memo- 
randum was  not  signed  by  Mr.  Tadman.  Mr.  Pease,  at 
the  date  of  this  transaction,  did  not  know  the  history 
of  the  bill  of  lading,  but  assumed  it  to  be,  as  it  pur- 
ported, the  lawful  property  of  Scarborough  &  Tadman  : 
he  had  no  suspicion  that  Scarborough  &  Tadman 
were  insolvent,  or  on  the  eve  of  insolvency,  though  he 
knew  through  the  banking  account  that  they  were 
mixed  up  with  the  dealings  of  Mr.  Moor.  Mr.  Moor  did 
not  become  bankrupt  till  the  4th  of  March,  and  on  the 
7th  of  March  Scarborough  k  Tadman  also  stopped 
payment.  On  the  5th  of  March,  Messrs.  Maxwell  & 
Dreossi  telegraphed  to  Stericker  to  stop  the  delivery  of 
the  linseed-cakes,  and  announced  that  a  bill  of  lading 
indorsed  to  Stericker  would  be  sent  by  the  same  post. 
This  was  accordingly  done,  and  on  the  7th  of  March 
Stericker  received  a  bill  of  ladings  being  a  duplicate  oi 
tiie  <me  indorsed  to  Scarboroui^  &  IMman,  except 
tittt  it  ms  indotsed  to  him,  Stviioksr.    1^  TMsel 
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urrived  in  Hull  on  the  5th  of  April':  a  water-clerk  came 
on  board  first,  and  warned  the  captain  that  two  persons 
claimed  the  cargo.  He  was  shortly  afterwards  fol- 
lowed by  Johnson,  the  clerk  of  the  solicitors  to  the 
plaintiffs  Pease  &  Co.,  who  presented  the  bill  of 
lading  held  by  the  plaintiffs  and  claimed  the  cargo. 
When  it  was  first  presented,  it  was  not  indorsed  by 
Henn.  Pease  k  Co.,  the  plaintiffs^  this  was  not  done 
till  tke  7th.  On  the  same  day,  the  6th,  but  later, 
Stericker  oame  on  board  and  presented  his  bill  of 
lading,  and  eventually  obtained  possession  of  the 
cargo,  the  captain  receiving  an  indemnity  from 
Maxwdl  ft  DreoasL  On  the  9th  of  April,  Messrs. 
Pease  k  Co.  commenced  this  action  against  "  The 
Mario  Joseph"  and  her  master. 

The  AdndnUly  AdvocaU  and  darksmi^  for  the 
plaintiflh. 

Dr.  Deane,  Q.C.,  and  £tUt,  for  the  defendants. 

The  principal  alignments,  and  cases  cited,  were  con- 
sidered in  the  judgment. 

Ba.  LtJgBnroTOK.— The  second  bill  of  lading  in- 
dorsed to  Stericker  may  be  disregarded  :  it  was  made 
and  indorsed  long  subsequent  to  the  first  bill  of 
lading  by  tadman  to  the  plaintiffs.  If  Messrs. 
Maxwell  k  Dreossi  had  a  right  to  stop  in  tmnntu, 
they  did  not,  in  order  to  exercise  that  right,  need  to 
give  another  bill  of  lading  to  their  agent. 

Then  as  to  the  indorsement  of  the  bill  of  lading 
by  Tadman  to  liie  bank,  to  secure  the  past  and 
Aitore  advioices  to  the  firm.  I  am  satisfied,  firstly, 
that  this  was  an  indorsement  for  valuable  con- 
aidemtlon ;  secondly,  that  the  bank  had  no  reason 
to  question  it  as  fraudulent  against  any  principal  (for 
Tadman  was  owner  and  not  factor,  and  therefora  the 
case  of  PatUn  r.  Thompscn  (5  M.  ft  S.  851}  does  not 
Apply) ;  ^df  thirdly,  that  it  was  not  fhtudulent  against 
the  creditors  of  Scarborough  ft  Tadman.  For  to  use 
the  woids  of  the  judgment  in  VancasUel  and  Others  v. 
Booker  (2  Exch.  6dl),  "to  defeat  a  payment  or  trans- 
fer made  to  a  creditor,  the  assignees  must  show  it  to 
be  ftftudulent  as  against  the  body  of  creditors,  by 
proving  it  to  be  voluntary  on  the  part  of  the  bank- 


rupt, and  in  contemplation  of  bankruptcy,  and  if  it  is 
made  in  consequence  of  the  act  of  the  creditor  it  is 
not  voluntary."  In  this  case  I  think  the  transfer  was 
made  in  consequence  of  the  act  of  the  creditors,  for  it 
was  only  upon  Messrs.  Pease  pressing  for  a  reduction 
of  the  debt  of  Messrs.  Scarborough  ft  Tadman,  that 
Tadman  offered  them  the  bill  of  lading  as  security. 

If,  therefore,  Scarborough  &  Tadman  had  imme- 
diately upon  receiving  the  bill  of  lading  indorsed  it  to 
Pease  ft  Co.,  I  should  have  held,  upon  the  authority  of 
Lickbarrmo  v.  Mason  (1  Sm.  L.  C.  696),  Spaldifig  v. 
Ruding  (6  Beav.  376),  and  i2e  WestziiUhus  aiid  Others 
(6  B.  ft  Ad.  81 7),  that  the  vendors  would  have  lost  their 
right  to  stop  in  transitu  as  against  the  lien  of  the 
bank.  But  this  was  not  the  case.  Instead  of  doing 
so,  Scarborough  ft  Tadman  returned  the  bill  of  lading 
to  Stericker,  then  Tadman  repossessed  himself  of  it 
by  firaud,  and  then  indorsed  it  to  the  bank.  The  bank 
could,  under  these  circumstances,  only  bo  entitled  to 
the  bill  of  lading,  if  a  bill  of  lading  was  as  negotiable 
an  instrument  as  a  bill  of  exchange.  But  on  this 
point  Lord  Campbell  observes,  in  Gumey  v.  Behrmd 
(8  El.  ft  Bl.  633),  "  It  is  not  enough  for  the  plaintiffs 
to  show  they  had  become  bond  fide  holdeni  of  iJie 
indorsed  bill  of  lading  for  valuable  consideration.  A 
bill  of  lading  is  not,  like  a  bill  of  exchange  or  promis- 
sory note,  a  negotiable  instrument,  which  passes  by 
mere  delivery  to  a  bond  fidt  transferree  for  valuable 
consideration,  without  regard  to  the  title  of  the  parties 
who  make  the  transfer.  Although  the  shipper  may 
have  indorsed  in  blank  a  bill  of  lading  deliverable  to 
his  assigns,  his  right  is  not  affected  by  an  appropria- 
tion of  it  without  his  authority.  If  it  be  stolen  from 
him,  or  transferred  without  his  authority,  a  subsequent 
bond  fide  transferree  for  value  cannot  make  title  imder 
it,  as  against  the  shipper  of  the  goods.  The  bill  of 
lading  only  represents  the  goods  ;  and  in  this  instance 
the  transfer  of  the  symbol  does  not  operate  more  than 
a  transfer  of  what  is  represented."  Applying  this 
doctrine  to  the  present  case,  I  must  hold  that  the 
fraudulent  conduct  of  Tadman  invalidated  the  indorse* 
ment  to  Pease  ft  Co. ;  and  Poase  ft  Co.,  though  they 
became  holders  for  valuable  consideration,  and  though 
quite  innocent  of  participation  in  the  fraud,  cannot 
dispute  the  vendor's  right  to  stop  in  transitu. 


Vou  V. 
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EQUITY. 


Lord  Chancellor.  >  Re  Jowbtt. 

28  Nov.  1864.         )    Fz  parte  Osborn. 

Bankruptcy  Act,  1861,  s,  109 — Allowajice. 

An  allovjance  made  to  a  bankrupt  by  a  majority  in 
value  of  the  creditors  under  the  Bankruptcy  Act,  1861, 
section  109,  ceases  on  the  day  appointed  for  the  sitting 
for  the  last  examination,  and  does  not  continue  during 
an  adjovmment  of  such  sitting. 

Edmund  Jowett  having  been  doly  adjudicated  a 
bankrupt,  a  meeting  of  his  creditors  was  held  on  the 
8th  of  February,  1864,  according  to  the  provisions  of 
the  109th  section  of  the  Bankruptcy  Act,  1861,  and 
at  such  meeting  a  majority  in  value  of  the  creditors 
present  did,  in  exercise  of  the  power  vested  in  them  by 
that  section,  determine  that  an  allowance  of  21.  a  week 
should  be  made  to  the  bankrupt  for  support  from  the 
date  of  the  a^'udication  up  to  the  time  of  passing  the 
last  examination. 

The  resolution  pursued  the  language  of  the  last 
sentence  of  the  109th  section,  which  is  as  follows  : — 
*'  At  this  meeting  a  majority  in  value  of  the  creditors 
present  shall  determine  whether  any  and  what  allow- 
ance for  support  shall  be  made  to  the  bankrupt  up  to 
the  time  of  passing  his  last  examination." 

The  22nd  of  March  was  duly  appointed  for  the 
bankrupt  to  pass  his  last  examination,  and  before  that 
day  the  bankrupt  filed  a  balance-sheet  according  to 
the  141st  section  of  the  Act.  The  last  examination 
was,  however,  adjourned  from  the  22nd  of  March  to 
the  10th  of  June,  in  order  to  enable  the  assignees  to 
investigate  the  accounts,  and  on  the  latter  day  was 
again  a^joiumed  to  the  10th  of  November,  and  the 
bankrupt  was  required  to  render  forther  accounts. 

In  consequence  of  a  resolution  purporting  to  have 
been  come  to  by  the  creditors  present  at  a  meeting  of 
the  10th  of  June  the  assignees  discontinued  the 
allowance.  The  bankrupt  thereupon  obtained  a  rule 
from  the  Court  of  Bankruptcy  at  Leeds,  calling  upon 
his  assignees  to  show  cause  why  they  should  not  con- 
tinue the  allowance.  On  the  hearing  of  the  rule,  Mr. 
Commissioner  West  decided  that  the  assignees  had  no 
power  to  discontinue  the  allowance,  and  ordered  that 
it  should  be  paid  to  the  bankrupt  up  to  the  time  of 
his  passing  his  last  examination. 

Against  this  order  the  assignees  now  appealed. 

Sargood  for  the  appellants. 

If  the  words  in  the  Act,  *'  up  to  the  time  of  passing 
his  last  examination,"  are  to  be  held  to  mean,  until 
the  bankrupt  shall  actually  pass  his  last  examination, 
it  will  hold  out  a  direct  inducement  to  a  bankrupt  to 


render  insufficient  accounts,  and  further,  where  the 
examination  is  adjourned  sine  die,  the  bankrupt  will 
in  effect  be  entitled  to  an  annuity  for  his  life. 

JDe  Oex  for  the  bankrupt. 

The  Act  confers  no  power  on  the  creditors  or  on  any 
other  person  to  stop  the  allowance  once  granted,  before 
the  time  specified  in  the  statute  has  expired.  At  all 
events  it  cannot  be  discontinued,  as  in  the  present 
case,  on  the  mere  motion  of  the  creditors  or  the 
assignees,  and  without  giving  the  bankrupt  an  oppor- 
tunity of  showing  cause  against  the  disallowance. 

The  Lord  Chakcellob,  without  calling  for  a 
reply,  said,  that  the  allowance  could  not  have  an. 
existence  beyond  the  duration  of  the  power  given 
by  the  statute.  The  language  creating  it,  if 
ambiguous,  must  not  receive  an  interpretation  which 
would  lead  to  consequences  so  absurd,  that  it 
could  not  be  supposed  that  the  Legislature  intended 
them.  The  construction  which  the  bankrupt  con- 
tended for  would  enable  a  dishonest  or  an  obstinate 
person  to  obtain  a  benefit  for  his  life,  and  would  place 
a  premium  on  fraud,  and  on  attempts  to  evade  the 
rendering  of  proper  accounts.  Nay  more,  it  might 
interfere  with  the  whole  course  of  the  distribution  of 
the  estate.  It  might  be  impossible  to  declare  a  final 
dividend,  because  money  had  to  be  reserved  till  the 
end  of  the  bankrupt's  life,  and,  if  he  persisted  in 
refusing,  or  was  never  allowed,  to  pass  his  last  exami- 
nation, the  whole  estate  might  be  required. 

Since,  then,  this  construction  led  to  such  conse- 
quences, it  could  not  be  the  true  one  ;  especially  when 
there  was  another  obvious  meaning.  The  time  of  the 
last  examination  was  appointed  by  the  statute,  and 
therefore  in  this  section  these  words  must  be  read 
with  reference  to  the  antecedent  and  subsequent 
enactments,  which  defined  that  time.  It  was  the 
same  as  if  the  words  had  been  "up  to  the  time /or 
passing  the  last  examination,"  that  is,  the  time  ap- 
pointed by  the  statute.  The  only  objection  to  this 
construction  was,  that  it  limited  the  power  of  the 
creditors ;  that  the  examination  might  be  postponed 
without  any  fault  of  the  bankrupt,  and  that  yet  the 
creditors  would  have  no  power  to  continue  the  allow- 
ance. But  the  Legislature  seemed  to  have  thought 
that  this  power  was  a  great  indulgence  to  the  bank- 
rupt, and  had  confined  its  operation  within  specified 
limits  of  time.  The  other  construction  would  render 
the  clause  subversive  of  other  enactments,  and  as  it 
was  the  duty  of  the  Court  to  make  the  whole  Act 
harmonise,  it  must  be  held  that  the  "time  of  passing 
the  last  examination**  was  the  time  elsewhere  spoken 
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of  in  the  statute,  and  that  in  the  present  case  the  power 
iras  now  exhausted.  Undoubtedly,  if  all  the  creditors 
consented,  a  farther  allowance  might  be  made,  but  the 
statutory  allowance  ceased  when,  according  to  the 
statute,  the  bankrupt  ought  to  have  passed  his  last 
examination.  There  would  be  a  declaration  accord- 
ingly, but  under  the  circumstances  he  should  not  call 
upon  the  bankrupt  to  refund  any  money  that  had 
been  actually  paid. 

Note,— See, 
Be  Leech,  Ex  parU  EllerUm,  4  N.  R.  76, 
as  to  the  power  of  the  Commissioner,  under  the  194th 
section  of  the  Consolidation  Act,  1849,  to  grant  the 
bankrupt  an  allowance  **until  he  shall  have  passed  his 
last  examination,"  and  qwere. 

The  allowance  made  by  the  Commissioner  in  Be 
Leeth  (Ice,  dL),  was  made  at  an  adjourned  sitting. 


J 


Be  Greosok's  Estate. 


Lords  JuBticeB. 

28  July,  4,  29  Nov.  1864. 

Wai,  Construction — Survivorship— Real 
Estate. 


Where,  in  a  will,  real  estate  is  given  to  A  for  life, 
wiOi  remainder  to  B,  C,  and  2>,  *'or  the  survivors  of 
them"  :— 

Held,  (hat  the  words  of  survivorship  are  to  he  referred 
to  the  death  of  the  tenant  for  life. 

This  was  an  appeal  from  the  decision  of  Vice- 
chancellor  Wood  (reported  4  N.  R.  222),  upon  the 
question  whether  the  words,  "or  the  survivors  of 
them,"  added  to  a  devise  (subsequent  to  a  devise  for 
life)  of  real  estate  to  twelve  persons  named  in  a  will, 
were  to  be  referred  to  the  period  of  distribution,  that 
is,  the  death  of  the  tenant  for  life,  or  to  the  death  of 
the  testator. 

The  appellants  were  three  of  the  devisees,  who  sur- 
vived the  tenant  for  life. 

Bolt,  Q.C.,  KDd  E.  B.  Turner,  contended  that  only 
those  of  the  twelve  devisees,  who  survived  the  tes- 
tator's widow,  the  tenant  for  lifis,  were  intended  by 
the  testator  to  take  under  the  devise ;  and  that  there 
was  no  settled  rule  of  law  which  could  prevent  that 
intention  from  boisg  carried  out. 
1*iiey  cited, 
QH^a  Y.  Wokoit,  4  Mad.  11  (which  nettled  the 
rule  as  to  pcfsonal  uetatc^  and  had  been  fol- 
lowed by  numerous  mibsoquent  ca«&s)  ; 
iktdcie  V,  FawcfMy  4  Hun?,  636  ; 
Worttsw(?rth  v.  Wood,  I  H.  of  L,  Oa.  129  j 
Ihi  V,  Pngg,  S  B.  &  C.  831 ; 
Taiflor  V,  BetHTk^,  1  Coll  103  ; 
MmiM&ft*a  Cas€,  3  Co.  21  tip  d ; 
I  Jarmai},  WiJk,  791  ; 
PkiUips  V.  Jkal-in,  1  M.  &  S.  744  j 
WUsm  V.  Mytiff  3  Bro.  P.  C.  195; 


Ooodtaie  V.  Whiiby,  1  Burr.  228  ; 

Doe  V.  Moore,  14  East,  604  ; 

Bose  V.  HUl,  3  Burr.  1881  ; 

Stones  V.  Heurtley,  1  Ves.  165 ; 

Perry  v.  Woods,  8  Ves.  204  ; 

Oarland  v.  Thomas,  1  Bos.  k  P.  N.  R.  82 ; 

Edwards  v.  Sym/m,  6  Taun.  213  ; 

LUUejohn  v.  Household,  21  Beav.  29  ; 

The  Commissumers  of  Charitable  Donations  v. 

Cotter,  1  Dr.  k  W.  498 ; 
Young  v.  Bobertson,  4  Macq.  814  ; 
2  Jarman,  Wills,  689  ; 
Hawkins,  Const  Wills,  262. 

B.  E.  Kay  (Sir  Hugh  Cairns  with  him),  for  the 
representatives  of  those  devisees  who  survived  the 
testator,  and  died  in  the  lifetime  of  the  tenant  for 
life,  contended  that  the  authorities  decided  that  the 
rule,  as  to  real  estate,  was  different  to  that  as  to  per- 
sonal estate.    The  cases  of 

Bossy.  HiU  (loe.  cU.) 

Stringer  v.  Phillips,  1  Eq.  Ca.  Abr.  292 ; 

Edwards  v.  Symons  (loc.  cit.) ; 

Doe  V.  Prigg  (loe.  cit.) ; 
were  decisive  upon  this  point. 

Buckle  V.  Fawcett  (loc.  cU.) 
was  a  case  of  mixed  realty  and  personalty. 

E.  B.  Turner,  in  reply. 

Knight  Bbucb,  L.J.,  after  stating  the  terms  of  the 
will,  and  the  facts  of  the  case,  said,  that  the  dispute 
turned  upon  the  meaning  of  the  word  '*  survivors,**  as 
used  in  the  wilL  He  thought  it  plain,  that  if  the  in- 
strument was  read  and  construed  according  to  the 
ordinary  rules  of  the  English  language,  as  spoken  and 
written  by  ordinary  persons  on  ordinary  occasions,  the 
word  "survivors'*  must  be  imderstood  in  the  manner 
desired  by  the  appellants,  that  was,  as  excluding  the 
representatives  of  the  six  persons  who  died  in  the 
lifetime  of  the  tenant  for  life.  But  it  was  said  that 
the  rules  of  English  law,  concerning  real  estate,  and 
especially  concerning  contingent  remainders  in  real 
estate,  as  those  rules  existed  before,  and  when  the 
will  was  made,  rendered  it  incumbent  upon  the  Court 
to  lean  in  favour  of  ascribing  to  the  testator  an  inten- 
tion to  give  to  the  twelve  devisees,  respectively  surviv- 
ing him,  interests  at  his  death,  but  not,  as  to  any  of 
them,  contingent  interests.  In  support  of  this  pro- 
position the  case  of  Doe  v.  Prigg  (loc.  cit.),  and 
many  other  authorities,  had  been  cited.  But  it  was 
not,  and  could  not,  be  denied  that  the  intention 
ascribed  to  the  testator  by  the  appellants  was  one 
which  he  had  a  right  by  law  to  entertain,  nor  could 
it  be  denied  that  he  could  have  inserted  a  clause 
in  the  will  sufficiently  explicit  to  have  entitled  the 
appellants  to  what  they  now  sought.  His  Lord- 
ship's opinion  was,  that  the  will  in  its  actual 
state  exhibited  the  testator's  intention  to  use  the 
word  ''survivors'*  in  the  sense  contended  for  by  the 
appellants,  as  clearly  as  if  he  had  used  any  more 
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explicit  clause.  The  testator  had  a  right  to  say,  and 
did  say,  that  those  of  the  twelve  devisees  who  should 
die  in  the  lifetime  of  his  wife  should  be  excluded  in 
favour  of  those  of  the  twelve  who  should  survive  both 
her  and  the  testator  himself.  His  Lordship  considered 
that  in  so  holding  he  was  not  contradicting  WiUon  v. 
Bayly  (toe.  eU,)^  or  any  other  authority  binding  upon 
the  Court. 

Turner,  L.J.,  said,  that  the  question,  which  arose 
between  those  of  the  devisees  who  aurvived  the 
tenant  for  life,  and  the  representatives  of  those  who 
died  between  the  period  of  the  testator's  death,  and 
that  of  the  tenant  for  life,  could  not  fairly  be  stated 
otherwise  than  as  one  of  doubt  and  difficulty,  having 
regard  to  the  state  of  the  authorities  upon  it :  but 
that,  as  certainly,  it  might  be  stated,  that  it  was  in  all 
cases,  fturly  and  simply,  a  question  of  intention.  The 
sole  question  was,  did  the  testatot  intend  to  give  the 
property  in  question  to  such  of  the  twelve  persons 
named  in  the  will  as  should  survive  himself,  or  to 
such  of  them  as  should  survive  both  himself  and  the 
tenant  for  life  named  in  his  will.  This  question  must 
mainly  depend  upon  the  terms  of  the  particular 
devise.  He  would  first  consider  this  without  refer- 
ence to  the  authorities.  The  undisputed  rule  was  to 
construe  the  words  according  to  their  common  and 
ordinary  meaning,  and  in  the  sense  in  which  Hiey 
would  be  understood  by  persons  of  common  under- 
standing. The  word  "survivors"  was  a  word  of 
relation  ;  it  must  refer  to  some  particular  period  of 
time ;  in  this  will  it  was  placed  in  immediate  con- 
nection with  the  death  of  the  testator's  widow, 
and  no  other  period  was  anywhere  referred  to.  No- 
where in  the  will  was  the  testator^s  death  men- 
tioned; it  was  natural,  therefon,  to  refer  the 
word  "survivors'^  to  the  death  of  the  tenant  for 
life.  Besides^  every  testator  most,  primd  facie,  be 
taken  to  assume  that  his  devisees  would  survive  him  ; 
where,  therefore,  a  testator  used  words  of  sur- 
vivorahip,  they  ought  not  to  be  construed  as  referring 
to  the  event  of  the  devisee  dying  in  the  testator's  life- 
time^ if  there  were  any  other  period  to  which  they 
could  refer.  I(  indeed,  the  devise  were  immediate, 
then  they  must  do  so^  no  doubts  because  they 
could,  in  that  case,  refer  to  no  other  period;  but 
there  was  no  such  necessity,  where  there  was  an 
estate  given  prior  to  the  devise,  in  which  the 
words  of  survivorship  were  contained,  as  there  the 
testator  was^  primd  /oete,  to  be  assumed  as  having 
the  death  of  the  tenant  for  life  in  contemplation.  It 
seemed,  therefore,  that,  without  reference  to  the  autho- 
rities, by  the  true  construction  of  the  present  will, 
those  oit  the  devisees  only,  who  survived  the  tenant  for 
life,  were  entitled  to  the  property.  The  decision  under 
appeal,  if  to  be  Supported  at  all,  must  be  snpportsed, 
not  upon  principle,  but  upon  the  authorities.  And, 
indeed,  it  was  upon  these  that  his  Honour  the  Vice- 
Chancellor  rested  his  decision. 


It  remained  to  consider  the  question  from  that 
point  of  view.  Now,  in  the  disposition  of  personal 
estate,  it  was  established  by  Cripps  v.  WoleoU  {loc. 
ciL),  and  a  long  train  of  decisions  following  that 
case,  that  words  of  survivorship  were  to  be  referred 
to  the  period  of  distribution ;  but,  though  this  was 
not  denied  at  the  Bar,  it  was  said  that,  as  to  real 
estate,  the  law  was  otherwise,  and  that  the  period 
of  the  testator's  death  was,  that  to  which  suck 
words  were  to  be  referred.  Several  cases  were  cited 
in  support  of  this  position ;  those  on  which  reliance 
was  placed  were  String  v.  Phillips  {loc,  eU,),  Rose 
V.  Bill  {loc.  cU.),  WiUon  v.  Bayly  {loc,  eiL\  Gar- 
land  V.  Thomas  {loc.  cit),  Edwards  v.  Symons  (toe. 
tit.)y  and  Doe  v.  Pritfg  {loe.  eit.),  and  these  wera  a 
fair  sample  of  many  cases  iti  which  the  same  conda- 
sion  had  been  drawn  by  the  CJourts  of  Late  ;  for  it 
could  not  be  denied  that  the  Courts  of  Law  had,  ab 
to  real  estate,  leaned  strongly  in  favour  of  the  vesting 
at  the  testator's  death,  whilst  the  Courts  of  Equity  had 
leaned  as  strongly,  as  to  personal  estate,  to  the  vesting 
at  the  period  of  distribution.  The  cases  were,  indeed, 
irreconcileable,  and,  in  sapng  this,  he  only  repeated 
what  had  been  said  by  other  Judges.  The  question 
was,  however,  as  he  had  before  said,  one  of  intention, 
and,  in  the  great  majority  of  the  cases,  there  was  some 
context  in  the  wills  which  affected  the  decision.  This 
was  the  case  in  Rose  v.  ffUl  (loc.  cU.),  and  in  Wilson 
V.  Bai^y  (loc.  ciL),  but  not  so  in  Stringer  v.  Phillips 
(Zoe.  eU.),  nor  in  Doe  v.  Prigg  {loc,  cU\  and  upon 
these,  especially  the  latter,  the  respondents  had  mainly 
relied.  But,  adverse  to  these  decisions,  there  was 
the  case  of  Btukle  v.  PaweOt  {loe,  eit,}t  which  involved 
both  real  and  personal  estate,  and  Taylor  v.  Bevsrieif 
{loc  cU.),  which,  however,  was  a  case  of  personal 
estate  only.  Again,  the  House  of  Lords,  in  Wt^nU- 
worth  V.  Wood  (loc  oit,),  pointedly  disapproved  bf 
Doe  V.  Prigg  {loe.  cU,\  though  it  did  not  appear 
whether  this  disapproval  did  not  apply  only  to  the 
survivorship  being  referred  to  the  death  of  the  testator 
in  the  case  of  a  devise  to  a  class.  Much  rdiance 
ought  not,  therefore,  to  be  placed  upon  this  disap- 
proval ;  but,  in  Young  v.  Robertson  {loc  dL),  the 
House  of  Lords  seemed  very  decidedly  to  have  held 
that  the  general  nde  was,  to  refer  the  survivoEship  to 
the  period  of  distribution. 

It  was  necessary,  in  this  almost  painful  conflict  of 
authorities,  to  consider  the  reasons  of  the  conflieting 
decisions. 

The  foundation  of  the  decisions  as  to  personal 
estate  was  plain.  They  were  founded,  and  well 
founded,  upon  the  intention  of  the  testator.  It  was 
said,  for  the  respondents,  that  the  differeneo  between 
the  conflicting  decisions,  arose  from  the  different 
sourees  from  which  the  law  as  to  personal  sad  real 
estate  was  derived;  but  the  governing  question 
under  both  laws,  was,  as  to  the  intention  of  the 
testator.  The  law  was  subordinate  to  the  intntion, 
and   came   into    foree    only  when  that  had  been 
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aseertuno<)«  ^d  ooold  act  be  the  medium  by  which 
iliat  WM  to  be  asoertaiaed ;  and,  therefore,  there  eould 
be  no  settled  law  by  which  the  intention  waa  to  be 
detennined.  His  Lordship  qnite  agreed  with  the 
obeerratioBa,  upon  this  point,  of  Sir  Jamea  Wigram, 
in  MuekU  v.  FaipceU  (loe,  9eV.). 

The  cases  as  to  real  estate,  in  which  the  snmvorship 
wa»  ^e^rred  to  the  death  of  the  testator,  seemed  to 
hav^  proceeded  upon  one  of  two  grounds  :  One,  that, 
the  contingent  remainder  being  liable  to  be  destroyed, 
the  law  favoured  the  early  vesting  of  estates,  to  avoid 
this  and  other  inconvenienoea  of  tenure ;  bat  it  was  not 
satisfactory  to  put  a  forced  and  strained  construction 
upon  the  words  of  a  testator,  in  order  to  meet  the 
inoQiiveiuences  of  tenure.  The  other  ground  was,  that 
tha  danger  of  lapse  was  so  avoided  or  diminished ;  but 
this  aigument  would  be  applicable  equally  to  personal 
estate.  His  Lordship  thought,  then,  that  the  words 
of  the  will  ought  to  be  construed  according  to  their 
natural  meaning,  unless  qualified  by  the  context ;  and 
that,  however  this  case  might  have  been  decided  long 
ago,  it  ought  now  to  bo  decided  in  favour  of  the 
appellants ;  and  that  the  fund  in  question  ought  to  be 
divided  between  such  of  the  devisees  only  as  survived 
the  tenant  for  life. 

His  Lordship  added,  that  in  the  present  case  there 
were  other  parts  of  the  will, «.  ^.,  a  power  of  sale  given 
to  the  widow,  to  which  he  did  not  wish  to  refer,  as  he 
preferred  to  decide  this  case  upon  broad  and  general 
grounds,  although  it  might  be  that  those  parts  of  the 
will  would  favour  the  appellaiita*  contention. 


KJnder8ley»  V.-C. 
14,  1$,  26,  Nov.  1864. 


ILoBD  Banelaoh  v. 
Mblton. 


Temehr  and  Purchaser — Specific  PerfcrvMmce — 
Time  Essence  of  Contract. 

When  tm  option  vhu  ffiven  to  leaaees  to  fmrehase  the 
frmMdt  t^Nrn  giving  three  wonM  notiee  ioUhin  seven 
y«0f«^  (md  pa^ng,  at  the  expiroHon  of  such  notice,  a 
gimm  svm,  and  aU  vent  paffoble,  inehiding  ^  oiirrsn^ 
qmrter.-^ 

Hold,  that  time  was  o^theessenee  of  the  contract. 


The  plaintiffs  in  this  suit  were  the  trustees  of  the 
Oimservative  Benefit  Building  Society ;  they  entered 
into  an  arrangement  to  advance  money  to  Messrs. 
Banks  &  Yinall,  builders,  who  were  to  take  land  on 
building  leases  from  the  defendant. 

In  pursuance  of  that  arrangement,  a  deed  was  exe- 
cated,  dated  the  22nd  of  December,  1857,  between 
the  defendant,  therein  called  the  lessor,  and  the 
tiustees  of  the  society,  and  Messrs.  Banks  k  Yinall, 
theiein  called  the  lessees.  The  deed  contained  a 
clause,  in  the  following  terms  : 

"  In  case  at  any  time,  within  the  space  of  seven 
yaacs,  from  the  23rd  day  of  June,  1850,  the  lessees 


shall  be  desirous  of  purchasing  the  fee-simple  and 
inheritance  of  all  or  any  of  the  said  plots  of  ground, 
and  of  such  their  desire  shall  give  three  months'  notice 
to  the  lessor,  and  shall,  at  the  expiration  of  such 
noticef  pay  unto  him  the  sum  of  210/.,  in  respect  of 
each  plot  mentioned  in  such  notice,  and  all  rent  pay- 
able to,  and  including  the  current  quarter,  then  the 
lessor  shall  and  will  convey  the  freehold  and  inherit- 
ance of  the  plot  or  plots  mentioned  in  such  notice, 
unto  and  to  the  use  of  the  lessees,  or  as  they  shall 
direct." 

There  was  also  contained  in  the  deed  a  proviso,  that 
the  heirs,  executors,  administrators,  or  assigns  of  the 
respective  parties  to  the  deed  should  have  the  benefit 
of  its  provisions  as  if  they  had  been  original  parties  to 
the  deed;  and  a  further  proviso,  that  the  lesseea, 
being  satisfied  with  the  title,  should  not  make  any 
requisitions. 

Messrs.  Banks  &  Yinall  subsequently  assigned  their 
interest  under  the  deed  to  the  plaintiffs. 

On  the  20th  of  March,  1868,  the  plaintiffb  sent 
notices  to  the  defendant  to  purchase  each  of  the  plots 
comprised  in  the  deed  of  the  22nd  of  December,  1857  ; 
but  when  the  notices  expired  on  the  20th  of  June, 
1868,  the  purchase-money  had  ^ot  been  tendered  as 
requii:ed  under  the  proviso. 

On  the  1st  of  July,  1863,  draft  conveyances  were 
sent  by  the  plaintiffs  to  the  defendant,  who  then 
refused  to  complete,  on  the  ground  that  the  condition 
of  the  deed  had  not  been  complied  with. 

The  plaintifb  accordingly  instituted  the  present  suit, 
for  speoificperformanee  of  the  sales  of  the  several  plots 
of  laud  oompiised  in  the  deed  of  the  22nd  of  December, 
1857. 

Olasse,  Q.C.f  and  Purcdl,  for  the  plaintiffs,  con- 
tended, that  Equity  held,  that  time  was  not  of  the 
essence  of  the  contract  in  cases  of  this  nature.  In 
Equity,  conversion  took  place  on  the  notice  being 
given, 

Laioes  v.  BenneU,  1  Cox,  167,  cited  in  Ripley  v. 
WaUrworth^  7  Yes.  446 ;  TownUy  v.  Bedwell, 
14  Yes.  596  ;  and  Daniels  v.  Davison,  16  Yes. 
254; 
Wuding  v.  Weeding^  1  J.  &  U.  424. 
The  present  case  was  governed  by 
Pegg  v.  Wisden,  16  Beav.  289. 
Brooke  v.  Qarrod,  8  K.  ft  J.  608 ;  2  De  O.  ft  J. 
62, 
had  no  bearing,  and  differed  from  the  present  case, 
inasmuch  as  there  the  condition  was  under  a  wiU, 
while  here  the  contract  was  itUer  vivos. 

*'  At  the  expiration  of  such  notice,"  meant  "after," 
ftc. 


Baily,  Q,  C. ,  and  Qraham  Hastings^  for  the  defendant, 
argued  that  the  cases  cited  respecting  conversion  were 
not  in  point,  as  between  a  vendor  and  a  purchaser,  on 
a  question  concerning  the  validity  of  their  contract. 
In  Pegg  v.  Wisden  (loe.  eit.\  there  was  mutuality : 
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specific  perfonnance  could  have  been  enforced   by 
either  side. 
They  also  cited, 

Barrel  v.  Sabine,  1  YeiiL  268 ; 

JSndaworth  v.  QHffUhs,  3  Bro.  P.  C.  184  ; 

Davis  Y.  Thomasy  2  Russ.  &  My.  506  ; 

Joy  y.  Birch,  4  CL  &  Fin.  57. 
"At  the  expiration"  could  not  mean  "after,  "for  the 
vendor  would  be  kept  in  suspense.  The  terms  of 
the  contract  must  be  constraed  strictly  against  the 
party  having  the  privilege,  or  there  would  be  no 
mutuality.  There  was  no  distinction  between  a  con- 
ditional privilege  given  under  a  will,  and  one  given  by 
a  contract  iriier  viwa, 

Honnyman  v.  Marryat,  21  Beav.  14. 

Olasse,  Q.C.,  in  reply. 

25  Nov.  1854. 

KiKDEBSLST,  Y.-C,  Said  :  If  two  persons  entered 
into  a  contract,  as  vendor  and  purchaser,  that  the 
purchase-money  should  be  paid,  on  a  certain  day,  it 
was  well  settled  in  Equity,  that  time  was  not  of  the 
essence  of  the  contract :  it  was,  on  the  other  hand, 
equally  well  settled,  that,  where  there  was  a  condition, 
that,  if  one  party  should  do  a  certain  thing  on  a  certain 
day,  he  should  be  entitled  to  a  particular  privilege,  the 
condition  must  be  strictly  performed, — ^in  order  to  en- 
title him  to  the  benefit  of  that  privilege.  The  question 
here,  therefore,  rested  solely  on  the  construction, 
to  be  phiced  by  the  Court  upon  the  words,  **  at  the 
expiration  of  such  notice."  The  language  was  dear, 
and  the  Court  would  not  interfere  to  assist  the  plaintiff 
to  obtain  the  benefit  of  a  privilege,  of  which  he  had 
neglected  to  fulfil  the  condition.  The  bill  must  be 
dlBmissed  with  costs. 


Stuart,  V.-C. 

23  Kov.  1864. 


Phillips  v,  Phillips. 


Will,  Construction — SubstitiUed  Gift  to 
Children, 

Legacies  were  devised  to  the  testator* s  cousins,  with  a 
proviso,  that  the  issue  of  any  who  "  shall  die  "  in  the 
lestator^s  lifetime,  should  take  their  parents^  shares : — 

Held,  on  the  whole  wUl,  thai  the  issu€  of  eotisins, 
who  were  dead  at  the  date  of  the  will,  took  under  the 
proviso, 

Christopherson  v.  Naylor  (1  Mer.  320),  commented 
upon. 

The  will  in  this  case  contained  the  following 
bequest  :— 

"  To  each  and  every  other  of  my  cousins,  sons  and 
daughters  of  the  several  brothers  and  sisters  of  my 
late  mother,  who  are  not  personally  named  or  other- 
wise mentioned  in  this  my  will,  or  in  any  codicil 
thereto,  I  give  the  sum  of  100/.  each ;  and  if  it  shall 
happen  that  any  of  those  my  said  cousins  shall  die 


during  my  lifetime,  and  leave  issue  which  shall 
survive  me,  then  I  direct  that  the  several  legacies, 
which  would  have  been  payable  to  any  deceased 
parent,  shall  be  paid  to  his  or  her  children." 

A  bequest,  in  similar  terms,  followed  to  the  testator'? 
cousins  on  the  father's  side,  and  then  a  proviso  avoid- 
ing the  legacies,  in  case  "  it  shall  happen  that  my 
executors  shall  fsdl  to  discover  and  find  out ....  an3r 
one  or  more  of  my  said  cousins,  whether  of  my 
father's  family,  or  of  my  mother's,  who  may  be  living- 
at  the  time  of  my  decease,  or  any  one  or  more  of  tiie 
children  of  such  of  my  cousins  as  may  have  dieet 
during  my  lifetime." 

Several  cousins  of  the  testator  had  died  during  his 
lifetime,  but  before  the  date  of  his  will,  leaving  issue 
who  survived  him,  and  a  question  arose,  whether  the 
issue  took  under  the  bequests  above  quoted. 

Malins,  Q,C.,  and  Hardy,  for  the  residuary  legatee. 

The  original  gift  is,  by  construction,  only  to  the 

cousins  living  at  the  date  of  the  will ;  the  further 

gift  is  by  substitution,  and  substitution  cannot  extend. 

the  dass. 

Parsons  v.  OuUiford,  10  Jur.  (n.  s.)  281 ; 

Christopherson  v.  Naylor,  1  Mer.  S20  ; 

CouUhwrst  V.  Carter,  15  Beav.  421  ; 

Be  Sheppard,  1  K.  &  J.  269  ; 

Butter  V.  Ommaney,  4  Russ.  70 ; 

Waugh  V.  Waugh,  2  Myl.  &  K.  41 ; 

Loring  v.  Thomas,  1  Drew,  ft  Sm.  497,  519  ; 

Smith  V.  Pepper,  27  Beav.  86 ; 

CrookY.  WhiOey,  7  De  G.  M.  &  G.  490. 

Oreene,  Q.C,,  and  C.  C,  Barber,  for  the  children  of 
cousins  who  died  before  the  date  of  the  will. 

Bevir,  for  the  executors. 

Stuabt,  y.-C,  said :  Sir  William  Grant  dedded  ia 
Christopherson  v.  Naylor  (loe,  cit.),  that  a  substttuted 
gift  to  children  could  only  be  valid  where  the  parent 
had  a  chance  of  taking.  The  judgment  in  that  case 
was  most  accurately  reasoned,  but  his  Honour  could 
not  accede  to  the  notion,  that  you  cannot  have  a  gift, 
expressed  to  be  by  way  of  substitution,  to  the  children 
of  a  person  who  could  not  have  taken  under  the  original 
gift.  If,  in  Christopherson  v.  Naylor,  the  words  had 
been,  ''are  dead,  or  shall  die,"  there  would  have  been 
no  difficulty.  In  the  present  case,  the  language  of  the 
proviso  excluded  the  application  of  Christopherson  v. 
Naylor  (loc.  cU.),  and  to  do  justice  to  the  testator,  and 
to  give  effect  to  every  part  of  his  will,  it  was  neces- 
sary to  hold,  that  the  children  of  cousins,  dead  at  the 
time  of  the  will,  took. 


22  Nov.  1864.    (  Gbnsbal. 

Contract  with  the  Crotvn  ^Practice — Specific 
Performance — Laches, 

The  plaintiff,  on  the  faith  of  the  regulations  ^  ike 
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^folomal  Qffiee,  apeni  money  m  a  eohny,  aocuto  eiUiiU 
Aimaelfto  large  grantt  of  land:— 

Hdd,  m  deinwrrer  to  a  hillJUed  by  leave  of  the  Lord 
VhaneeUor,  upon  apetUionof  right  against  the  Attomty 
Oerural,  that  the  Crown  had  entered  into  a  contract  vnth 
the  plaintiff  to  grant  the  land,  and  that  the  Court  was 
empofwered  to  make  a  declaration  of  the  plaintiff's  right 
to  tpecifi^  pefformanee,  (hough  it  eouid  not  proceed  toa 
JHondatory  decree. 

This  was  a  demiOTer  to  a  bill  for  specific  performance 
•gainst  the  Attomey-GeneraL 

In  1828,  the  British  Qoyemment,  being  desirous  of 
foiming  the  colony  of  Western  Australia,  issaed  rega- 
iations  offering  grants  of  land  to  settlers  in  fixed  pro- 
portions to  the  money  expended  by  them  in  the  colony, 
or  in  sending  out  labourers. 

The  plaintiff.  General  Lautonr,  asserted  that  he  had 
spent  about  40,000Z.  under  the  regulations,  and  that 
his  accounts  of  that  expenditure  had  been  duly  passed 
by  the  proper  officer  in  the  colony  in  1830.  He  had 
obtained  about  that  time  a  grant  of  3 13,000  acres. 

In  1838  the  plaintiff  opened  a  correspondence  on 
the  subject  of  a  further  grant  with  the  Colonial  Office^ 
and  ¥Bras  required  to  proye  his  expenditure  again^ 

Anticipating  no  such  second  audit,  he  had,  as  he 
alleged,  neglected  to  keep  his  papers  and  vouchers, 
-and  so  was  unable  to  prove  for  the  whole  40,000?. ;  but 
Zarl  Russell  ultimately  reported  in  1840  to  the  Colonial 
Office,  that  the  plaintiff  had  expended  29,000/.  under 
the  regulations.  The  plaintiff  alleged  that  pecuniary 
embarrassment  had  prevented  him  for  many  years  from 
prosecuting  Ids  claim,  on  the  footing  of  that  report,  to 
a  further  allotment  of  342,000  acres;  but  ultimately, 
in  1857,  he  presented  a  petition  of  right,  and  moved 
the  Lord  Chancellor  for  leave  to  file  the  present  bilL 
for  specific  performance  against  the  Attorney-General, 
which  leave  was  granted. 

7%e  AUontey-Oeneral,  Q.C,,  and  Wickens,  for  the 
Attorney-General,  in  support  of  the  demurrer. 

Isl  The  regulations  were  never  intended  to  form 
the  foundation  of  a  contract  at  all.  They  expressed 
the  intentions  of  the  Crown,  and  were  no  doubt  bond 
fde  carried  out  by  the  Crown,  but  they  were  issued  by 
Her  Majesty  in  the  exorcise  of  her  governing  functions, 
and  do  not  raise  any  right  in  a  subject  which  comes 
-within  the  jurisdiction  of  a  municipal  court. 

2nd.  Assuming  that  a  contract  could  be  founded 
upon  the  regulations,  and  apart  from  everything  that 
is  special  in  a  petition  of  right,  the  plaintiff  asks  for 
specific  performance  twenty-seven  years  after  the  con- 
tract,  and  without  alleging  that  he  has  performed  all 
its  conditions  on  his  own  part  He  will  allege  waiver, 
but— 

3rd.  The  matters  unperformed  are  of  the  very  essence 
of  the  contract.  And  besides,  if  there  be  any  contract 
here  at  all,  it  is  one  arising  out  of  representations  held 
out  by  one  party,  and  acted  upon  by  the  other,  in 
which  ease  there  is  no  contract  constituted  upon 


which  waiver  could  operate,  until  all  the  conditions 
contained  in  the  representations  have  been  complied 
with.  The  promise  of  grants  of  land  is  made  to 
persons  who  are  defined  by  their  being  persons  who 
have  done  certain  acts,  and  the  plaintiff  having 
only  done  some  of  the  acts,  is  not  one  of  those  persons. 
There  is  no  allegation  of  any  such  formal  acceptance 
as  would  convert  the  unilateral  offer  into  a  contract 
The  auction  of  waiver  is  only  general,  and  not  of  a 
distinct  waiver,  after  which  the  plaintiff  proceeded  to 
I  act  upon  the  faith  of  the  varied  offer. 
'  4th.  Relief  of  this  kind  cannot  be  decreed  against 
the  Crown.  Specific  perfonnance  requires  a  person 
on  whose  conscience  the  Court  can  act. 

There  is  no  authority  for  any  relief  on  a  petition 

of  right  in  a  case  similar  to  the  present.     The  cases 

under  the  Petition  of  Right  Act  (23  &  24  Yict  c  84) 

all  relate  to  money  due  from  the  Crown  to  a  subject, 

Staunforde  on  Prerogative,  tit.  *  *  Petition, "  cap.  22 ; 

T6M,n  V.  The  Queen,  4  N.  R.  274  ;  16  C.  B.  (N. «.) 

810; 
Viscount  Canterbury  v.    l%e   Attomey-Oeneralf 

1  Ph.  306  ; 
£rooke*s  Settlement  (unreported).* 
This  bill  asks  the  Court  to  compel  the  Crown  to  do 
something-— to  allot  and  grant— and  the  Court  has 
neither  jurisdiction  to  make,  nor  x>ower  to  carry  out, 
any  such  decree.  Is  the  grant  to  be  settled  in  Cham- 
bers !  The  Queen  does  not  by  her  indorsement,  "  Let 
right  be  done,"  abandon  her  prerogative. 

We  admit,  however,  that  the  plaintiff  is  entitled 
upon  this  bill  to  any  relief  to  which  he  might  be 
entitled  upon  a  petition  of  right  prosecuted  in  the 
usual  manner. 

Sir  B.  Cairns,  Q.Ct  and  Jessel,  for  the  plaintiff. 
1st  We  ask  for  no  mandatory  order,  and  our  prayer 
is  not  to  be  refused  on  the  ground  of  its  excess  on  the 
pleadings.  We  ask  for  a  declaration  of  the  plaintiff's 
right,  upon  which  the  Crown  will,  no  doubt,  in  its 
discretion,  act, 

Serjt  Manning's  Exch.  Practice,  84  ; 
Taylor  v.  Attomey-Oeneral,  8  Sim.  413,  424. 
2nd.  The  fact  that  a  contract  between  the  Crown 
and  a  subject  affects  a  matter  of  State,  does  not  make 
it  the  less  a  contract  A  contract  to  build  a  ship  of  war 
is  a  matter  of  State.  But  the  only  nuitters  which 
are  not  matters  for  suit  in  a  municipal  Court  are  matters 
of  paramount  sovereign  right,  where  the  Sovereign  pro- 
fesses to  act  by  virtue  of  absolute  power,  and  not 
when  he  descends  to  the  level  of  a  subject  and  enters 
into  a  contract. 

The  Secretary  of  State  in  Council  of  India  r. 
Kamachee  Boye  Sahaba,  13  Moo.  P.  C.  C.  22 ; 
The  Duke  of  .Brunswick  v.  The  King  offfajiover^ 
6Beav.  1;  2H.  ofL.  Ca.  1. 

*  It  was  a  caae  uxider  23  ft  24  Vict  &  84,  in  which  next  of  Idn 
made  a  dalm,  after  the  fund  had  been  tranafetred  to  the  account 
of  the  Secretary  of  the  Treasury  and  Faymaster-GeneraL 


104 


THE  NEW  REPORTS, 


(3  Dk.  1861 


3rd.  Down  to  1840  the  plaintiff's  accounts  were 
not  finally  settled,  and  his  claim,  consequently,  not 
ascertainable.  But  when  a  contract  has  been  perfonned 
by  one  party,  the  defence  of  delay  is  not  open  to  the 
other  party, 

Bellamy  y.  Sahiru,  2  Ph.  425,  449. 
The  unequal  position  of  the  parties,  and  the  difficulty  . 
of  obtaining  a  final  admission  or  denial  of  his  claim,  , 
fumishee  the  plaintiff  with  sufficient  excuse  for  his 
delay.     Even  if  any  of  the  conditions  have  been  left 
unperformed,  they  have  been  waived  by  the  authorised 
agents  of  the  Crown.  , 

4th.  The  counsel  for  the  Crown  do  not  pretend  that 
there  is  any  authority  for  saying  that  the  relief  on  a 
petition  of  right  does  not  extend  to  cases  of  this  , 
nature.     On  principle  it  ought  to  be  granted.     The  i 
line  is  drawn  strongly  between  cases  of  contract  and 
of  tort,  in  the  authorities  they  have  quoted.     If  the 
right  to  the  payment  of  money  may  be  declared,  why 
not  of  a  certain  number  of  acres,  at  the  selection  of 
the  Crown,  out  of  the  waste  lands  now  in  its  hands. 
It  is  like  the  cases  of  contracts  to  sell  shares,  which  are  , 
specifically  performed.     In  I 

ClayUmY,  The  AUomey-General,  1  Coop.  C.  C.  140,  I 
specific  relief  was  sought,  and  though  that  suit  fiuled  ' 
OB  the  facts^  its  frame  was  not  impeached.  | 

They  further  cited,  in  support  of  the  present  mode 
of  procedure, 

Clayton  v.  AUomey-GcTieral,  1  C.  C.  C.  94  ; 

Taylor  v.  AUomey-Oeneral,  8  Sim.  418  : 
And  as  to  the  regular  proceedingB  on  a  petition  of  tight, 

Baron  de  Bod€*8  Case,  8  Q.  E  (n.  b.)  208. 

The  Attomey-Oeneralf  m  x«ply. 

Stuabt,  y.-C,  said  :  The  case  had  been  argued  as 
one  founded  on  contract  It  seemed  to  him  rather  to  be 
A  case  of  a  person  acting  npon  the  faith  oi  representa- 
tions held  out  by  another.  The  general  equity  was 
that  stated  by  Lord  Cottenham  in  ffammersky  v. 
Baron  de  Biel  (12  CL  &  Fin.  62),  "A  representation 
made  by  one  party  for  the  purpose  of  influencing 
the  conduct  of  the  other  party,  and  acted  upon  by 
him,  will,  in  general,  be  sufficient  to  entitle  him  to 
the  assistance  of  this  Court,  for  the  purpose  of  realising 
•Qch  representation.**  It  was  true  that,  in  the  present 
instance,  he  conld  make  no  mandatory  decree.  The 
main  question  now,  however,  wa%  whether  or  not 
there  was,  in  the  allegations  of  the  bill,  sufficient  to 


an  appeal,  tried  before  the  Privy  Council,  respectiiig  a 
proceeding  in  the  nature  of  an  action  brought  by  the 
respondent,  in  substitution  for  the  remedy  by  petition 
of  right  (under  a  local  statute,  20  Vict  No.  15)  agtintt 
the  Government  of  the  Colony  of  New  South  Walei. 


Wood,  V.-C.  \   TryrE  r.  Hodox. 

15,  16,  18,  19,  22  Nov.    S    Tynte  v,  Beavak. 

Beir — Eeverdofi — AnnuUi^ — ^Ul  of  Review, 

An  expeetml  heir,  ttfter  motiga^mg  his  uUUes  to  a 
large  extent,  raised  mtrnsy  by  toay  of  annmay  tharfti 
on  reversionary  esiaies.  Evidence  of  antcHomin  4»d 
aehiaries  who  siaUd  that  a  /air  valme  had  been  gism^  in 
the  absence  of  any  evidence  to  the  eanbnry  beyond  soMd- 
tionsfnm  deda  amd  tables. 

Held,  sujfieient  to  support  ike  annwiUes, 

An  a/tmuitamihmringJUed  a  biU  toenforethissseufUy 
a  decree  was  made  on  that  and  sevmd  other  immr 
brancof^  swOs,  directing  aeecfmts  and  imifmriss  as  to 
vneiemiramees,  giving  a  reosiver  liberty  to  keep  deufii 
the  interest  on  incumbrances  a$ui  the  annuity  in  gm- 
tion,  and  any  other  annuities  whidi^  shouid  be  cai^tif 
and  declaring  that  the  plaintiffsand  the  defsndoMtsvho 
should  be  asoertained  to  be  incttmbrtmeers  shoM  he  st 
liberty  to  add  their  costs  to  their  inatmbranees.  The 
oioner  of  the  estate  afterwards  filed  a  bill  to  set  euide  the 
anmuity: 

Held,  that  the  decree  was  a  bar  to  this  bill. 

These  suits,  two  out  of  the  many  concerning  the 
Tynte  estates,  had  a  similar  object,  viz.,  to  set  aside 
two  annuities,  both  granted  by  Colonel  Tynte  the 
younger,  the  one  to  the  General  Reversiohary  attd 
Investment  Company,  of  which  Mr.  Hodge  was  secre- 
tary, and  the  other  to  Mr.  Beavan. 

At  the  date  of  the  transactions  in  question  the 
Tynte  estates  comprised^* 

1st.  The  Swinnerton  estate^  of  the  annual  value  of 
1,S74<.,  of  which  Colonel  Tynte  was  tenantfor  life  in  pos- 
session, but  which  was  incumbered  beyond  the  rental 

2nd.  The  Maindee  estate,  of  which  the  rental  f!«e 
about  40002.,  and  to  which  Colonel  Tynte  was  abm- 
lutely  entitled,  but  which  was  also  heavily  incumberoi 

3rd.  The  Cefn  Mabley  estate,  which  produced  about 
7000Z.  a-year,  subsequently  increased  by  royalties  aad 
mining  leases  to   11,0002.  a-year.      It  was  settled, 


show  such  a  compliance  with  the  regulations  which  |  subject  to  prior  chaiges  amounting  to  90,0001.  after 
constitute  the  representation,  as  to  entitle  the  plaintiff    the  death  of  Colonel  Tynte*s  father,  on  Colonel  Tyi^te 


to  such  relief  as  tKe  Court  could  afford.  He  considered 
that  the  allegations  in  the  bill  were  sufficient. 

On  the  question  of  delay,  the  case  of  the  Crown  had 
failed.  The  situation  of  the  parties  was  not  altered, 
and  the  plaintiff  had  accounted  for  the  interved. 

The  demurrer  must  be  overruled. 

iVbfa.— See 
Robertson  v.  Ihimaresq,  8  N.  R.  587, 
a  case  veiy  similar  in  its  facts  to  the  present.    It  was 


for  his  life,  with  a  joint  power  of  appointment  in 
Colonel  Tynte  and  his  father  over  parts  of  the  estate* 
4th.  The  Halswell  estates,  exclusive  of  mansion- 
house  and  deer-park,  of  an  aimual  value  of  between 
4,6002.  and  5000/.,  settled  snl^ect  to  prior  charges,  on 
Colonel  Tynte's  father  for  life,  with  remainder,  after 
making  certain  provisions  for  Colonel  Tynte's  wife,  and 
younger  children  in  case  of  Colonel  Tynte's  death  io 
iuB  father's  life^  to  Colonel  Tynte  for  life. 
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5th.  The  Tate  estates  and  trust  ftmcls,  the  first  of  the 
yearly  yalne  of  1,600/.,  the  other  representing  about 
48,690t,  settled  on  Colonel  Tynte  for  life,  in  reversion 
*  after  the  death  without  issue  of  Mary  Tate,  a  spinster, 
sixty-eight  years  of  age,  and  the  deaths  of  Biiss  Pin- 
/bid,  also  advanced  in  age,  and  Colonel  Tjrnte's  father* 
The  interest  of  Colonel  Tynte  in  all  these  estates  was 
heavily  incambered,  and  he  was  in  veiy  embarrassed 
circumstances. 

The  plaintiff  was  born  on  the  17th  of  March,  1800, 
and  his  £ither  on  the  29th  of  May,  177S. 

In  1847  an  arrangement  was  effected,  whereby 
Mp.  Baker,  who  had  a  mortgage  on  the  estates  for 
5000/.,  and  the  General  Reversionary  Company, 
who  had  purchased  an  annuity  from  Colonel  ^ute, 
and  had  also  a  mortgage  on  his  estates,  having  agreed 
to  have  their  securities  on  the  Maindee  estate  post- 
poned to  a  mortgage  to  the  West  of  England  Fire  and 
Life  Insurance  Company,  the  Insurance  Company 
adniioed  96,000/.  to  pay  off  incumbtanoes.  At  the 
saaia  time  that  this  arrangement  was  carried  out,  the 
anoQBt  of  money  so  raised  falling  short  of  Colonel 
Tjnite's  re^niraments,  28,000/.  was  raised  by  the 
giaat  of  an  annuity  for  ninety-nipe  years,  if  ColoAel 
Tynte  should  so  long  live,  to  the  Reversionary  Com- 
pany, and  tlie  former  annuity  and  mortgage  debt  to 
the  company  weie  paid  off  out  of  the  prndiaseomoney . 
This  tiansaetion  was  effscted  by  several  deads  i  by 
QM^  daled  the  9tk  of  Maroh,  1847,  Colonel  T^ts, 
in  consideration  of  28,000/.,  granted  an  annuity  of 
3|546/.,  ch«i)ged  ou  the  Maindee  estates,  to  the  Rever- 
Bitmagf  Company.  The  deed  oontained  covenants  to 
P«y  iaterest  at  5&  per  oent  on  all  arrears ;  to  do  all 
ia  Cohmel  Tynte's  power  to  enable  the  company  to 
effect  iqsnrances— to  p^y  my  extra  premiums,  and  i^ 
pevei^  after  ana  year,  to  repurchase  the  annuity,  on 
pagnneat  of  ajl  sums  due  and  ^886/.  fis.  By  a  deed 
of  evtti  date.  Colonel  Tynte  amgned  his  life  intesest  in 
tl^  Swinnerton  e^tate^  and  hi^  reversionary  life  in- 
terest in.  the  Cefii  Mabley.  Halswell,  and  Tate  estates, 
aid  the  Tato  trust  moneys  to  the  Beveiaiooary  Com- 
psay  as  a  eeourity  far  the  annuity  of  9,545/,  Mr. 
Bato,  the  fiunily  solicitor*  waa  employed  by  Colonel 
I^Q^  thsonghout  these  transactions ;  and  this  trans- 
action Colonel  Tynte,  in  the  suit  Tynk  y.  ffodffe^  aov 
triad  to  set  aaide. 

On  the  9th  of  March,  1847>  the  same  day  i^  the 
giant  of  the  annuity  to  tha  Beversioni^ry  Com- 
pany, Colonel  Tjnte,  by  anothe?  deed,  conveyed  the 
Maindee  eetatee  to  Messrs.  Crosse  and  Baker  upon 
trust,  for  sale,  and,  after  payment  of  the  costs  of  sale, 
t<l  pay  the  mortgage  debts  of  85»000/.  to  the  West  of 
y^Ogland  Fire  and  Life  Insunmca  Company,  and  of 
5000/.  to  Mr.  Baker,  and  out  of  the  surplus  to  redeem 
the  annuity  granted  to  the  Reversionary  Company.  By 
the  same^  or  a  subsequent  deed,  of  even  date.  Colonel 
Tynte  mortgaged  his  interest  in  all  his  estates,  other 
than  the  Maindee  estate,  to  Mr.  Baker,  to  secure 
an  adrsqDa  torn  Mr.  Baker  to  him  of  4,800/.,  and 


ftirther  advances  up  to  6000/.  These  deeds  were 
unknown  to  the  Reversionary  Society  and  to  Mr. 
Beavan. 

On  the  10th  of  March,  1847,  the  day  following  the 
last-mentioned  transaction,  Colonel  Tynte,  in  con- 
sideration of  4,500/.,  granted  Mr.  Beavan,  a  solicitor, 
an  annuity  of  675/.  for  ninety-nine  years,  if  Colonel 
Tynte,  the  Queen,  the  Prince  of  Wales,  and  Mr. 
Beavan,  or  any  of  them,  should  so  long  live,  charged 
on  all  the  estates  in  which  he  had  any  interest,  as 
well  those  (if  any)  not  affected  by  the  annuity 
to  the  Reversionary  Company,  as  the  estates  com- 
prised in  such  security.  Interest,  at  5/.  per  cent., 
was  to  be  paid  on  all  arrears  of  the  annuity, 
which  was  redeemable  on  payment  of  4,668/.  ISs. 
In  this  transaction  Colonel  Tynte  had  no  professional 
adviser,  other  than  Mr.  Beavan  himself.  And  the 
object  of  the  suit  of  TyrUe  v.  Beawm,  was  to  set 
aside  this  annuity. 

The  first  intimation  to  the  Reversionary  Company 
of  the  existence  of  the  trust  deed  of  sale,  was  a  letter 
from  the  trustees,  giving  the  company  notice  of  their 
intention  to  redeem,  and  asking  the  company  to  join 
in  the  conveyances.  The  Maindee  estate  was^  after 
some  difficulty  and  litigation,  sold,  and  the  surplus 
of  the  purchase-money,  after  paying  off  prior  incum- 
brances, was  paid  to  the  Reversionary  Company,  in 
satislhotion  of  arrears  on  the  annuity,  and  a  sum  of 
7,4429.,  part  of  suoh  surplus,  was  invested  by  the  com- 
pany in  the  purchase  of  a  Gtovemment  annuity  of 
628/.,  on  the  lifb  of  Colonel  Tynte. 

Colonel  Tynte's  father  died  on  the  22nd  of  November, 
186a  Miss  Pinfold  died  in  July,  1861,  having  out- 
lived MrSb  Tate,  who  died  without  issue.  Much  litiga- 
tion, and  several  suits  by  the  various  incumbrancers  on 
the  Tynte  estates,  among  others  ffodge  v.  TyrUe,  arose  in 
different  branches  of  the  Courts  of  Chancery.  These, 
if  not  already  attached  to  Yioe-Chancellor  Wood's 
Court,  were,  by  an  order  of  the  Lords  Justices^  trans* 
ferred  into  that  Court. 

On  the  7th  of  February,  1861,  it  was,  by  consent, 
arranged  that  a  decree  should  be  taken  in  all  the 
suits  ;  and  the  plaintiff  and  defendants  in  Hodge  v. 
TyiUe^  in  order  to  obtain  a  decree  by  consent,  con- 
sented to  waive  their  respective  rights  to  have  answers 
filed. 

On  the  18th  of  February,  1861,  the  solicitors  of  Mr. 
Hodge  gave  notice  of  motion,  for  a  decree  in  the  suit 
of  Hodge  v.  TytUe.  The  affidavits  of  the  plaintifiB 
proved  the  title  of  the  Reversionary  Company  to  the 
annuity,  and  Colonel  l^te  filed  no  affidavit  in  opposi- 
tion, and  raised  no  question  as  to  the  validity  of  the 
Reversionary  Company's  annuity. 

Previously  to  this^  a  decree,  dated  the  12th  of 
January,  1861,  had  been  made  in  the  suit  of  Ford  v. 
Tynie,  a  suit  instituted  by  an  incumbrancer  subsequent 
to  the  Reversionary  Company,  and  to  which  that  com- 
pany was  not  a  party,  continuing  a  receiver  previously 
appointed,  and  directing  inquiries  as  to  any  inenm- 
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brances  affecting  the  lands  and  hereditaments  men- 
tioned in  the  then  plaintiff^s  bill,  and  as  to  their 
priorities,  and  an  account  of  what  was  due  ia  the 
several  incumbrancers,  in  respect  of  their  several  in- 
cumbrances ;  and  an  interlocutory  order,  dated  the 
IBth  of  December,  1860,  had  been  made  in  a  suit  of 
Adams  y.  7*^71^  a  suit  instituted  by  mortgagees  prior 
to  the  Reversionary  Company,  and  to  which  that 
company  and  their  trustees  were  made  parties,  which 
also  directed  inquiries  as  to  what  incumbrances  affected 
the  Cefn  Mabley,  Halswell,  and  Swinnerton  estates, 
or  the  Tate  estate  and  trust-moneys,  or  the  interest  of 
Colonel  Tynte  therein  respectively,  and  what  were 
their  priorities. 

By  a  decree,  dated  the  16th  of  February,  1861,  made 
in  all  the  suits  upon  certain  applications,  and  upon 
motion  for  decree  in  the  second  suit  of  Ford  v.  Tynte, 
and  in  the  suits  of  Ford  v.  Adams,  Adams  v.  Tynte, 
and  Hodge  v.  TynU,  it  was  ordered  that  the  several 
inquiries,  and  the  account  directed  by  the  decree  in 
the  first  cause  of  Ford  v.  TynU,  dated  the  12th  of 
Januaiy,  1861,  and  by  the  order  in  the  cause  oi  Adams  v. 
TynU,  dated  the  18th  of  December,  1860,  should  be 
made  and  taken  in  the  second  cause  of  Ford  v.  TynU, 
and  in  the  causes  of  Ford  v.  Adams,  Adams  v.  TynJU^ 
and  Hodge  v.  TynU,  as  well  as  in  the  first  cause  of  Ford 
V.  TynU,  and  in  the  cause  of  Adams  v.  TyrUe,  And  it 
was  also  ordered,  among  other  things,  that  receivers  of 
the  rents  of  the  several  estates  should  be  appointed, 
and  that  they  should  be  at  liberty,  from  time  to  time, 
as  the  Judge  should  direct,  to  pay  succession  duty  and 
premiums  on  policies  of  insurance  properly  payable, 
and  keep  down  the  interest  of  the  incumbrances  upon 
the  estates,  and  an  annuity  of  800Z.  a  year  payable  to 
Colonel  Tynte^s  son,  and  the  annuity  and  arrears  of 
annuity  in  favour  of  the  General  Reversionary  and 
Investment  Company ;  and  also  any  other  annuities 
and  rent-charges  which  should  be  certified  to  be 
charged  on  the  estates,  according  to  the  priority  of 
such  incumbrances,  annuities,  and  rent-chaiges  re- 
spectively, out  of  the  rents  and  profits  of  the  estates 
chaiged  therewith  respectively.  And  the  Court  de- 
clared that  the  plaintifiis  in  these  suits,  and  the  several 
defendants  thereto,  who  should  be  ascertained  to  be 
incumbrancers  on  the  lands  and  hereditaments  in  the 
pleadings  mentioned,  were  entitled  to  add  the  amount 
of  the  costs  of  those  suits,  up  to  the  present  time,  to , 
their  respective  incumbrances  ;  such  costs  to  be  taxed 
by  the  Taxing-Master,  as  the  Judge  should  direct. 

In  the  further  prosecution  of  those  decrees,  the 
Chief  aerk  found  that  14,8992.  Zs.  Zd,  was  due  to  the 
Beversionary  Company,  in  respect  of  arrears  and 
interest,  to  the  18th  of  November,  1861. 

Some  of  the  subsequent  proceedings  are  reported  in 
1 N.  R.  48,  and  2  J.  A;  H.  692,  on  an  application  by  the 
defendants  in  the  present  suit  to  make  Colonel  Tynte 
give  security  for  costs. 

The  grounds,  on  which  Colonel  Tynte  now  sought  to 
set  aside  the  annuities  granted  by  him  to  the  General 


Reversionary  Company  and  Mr.  Beavan  respec- 
tively, were  of  advantage  taken  of  embarrasaed 
circumstances  to  buy  an  annuity,  greatly  below  its 
market  value,  and  at  exorbitant  interest,  as  compared 
with  the  value  of  the  security,  at  nearly  132.  per  cent, 
in  the  case  of  the  Reversionary  Society,  and  151.  per 
cent,  in  the  case  of  Mr.  Beavan. 

The  bills  in  both  cases  prayed  the  Court  to  set  aside 
the  respective  annuities,  Colonel  Tynte  offering  to 
pay  any  balance  which  might  be  found  due  upon  an 
account,  to  be  taken  on  the  footing  of  Colonel  Tynte's 
repaying  to  the  company  the  moneys  advanced  by  them 
with  interest,  at  such  rate  as  the  Court  should  direct. 
The  evidence  for  the  plaintiff  consisted  ^  t^«  ^'^* 
ation  of  actuaries,  who,  upon  the  data  supplied  them 
of  the  value  of  the  estates,  and  the  incumbrances 
affecting  them,  had  calculated  the  value  of  the  rever- 
sion,  and  then  the  value  of  an  annuity  of  3,5452. ^ 
secured  on  such  reversion,  with  the  following  results— 
Dr.  Farr  placed  the  value  of  the  annuity  at  £43,596 
Mr.  Finlaison  „  „  „  ^7,754 

Mr.  AnseU  „  „  „  H*** 

Mr.  Brown  „  „  „  ^^,264 

Mr.  Downes  „  „  „  33,566 

Mr.  Morgan  „  „  „  38,807 

Mr.  Robins  „  „  „  36,336 

Mr.  Shuttleworth     „  „  „  ^*»^79 

The  evidence  of  the  actuaries  in  TynU  v.  Beaoan 
was  exactly  similar,  making  allowance  for  the  extra 
incumbrance,  and  the  smaller  annuity. 

The  evidence  for  the  defendants  consisted  partly 
of  the  affidavits  of  two  eminent  auctioneers,  one  of 
whom,  Mr.  CUrke,  said  that  the  market  was  extremely 
limited  for  this  class  of  security,  especially  where  the 
amount  was  large,  and  was  still  more  limited  in  1847 ; 
that,  in  his  judgment,  it  was  very  doubtful  whether 
the  annuity  could  have  been  sold  at  all  by  public 
auction  in  1847,  immediately  after  the  railway  panic, 
when  the  price  of  funds  was  low,  and  a  great  pressure 
existed  in  the  money  market;  and  that  he  v^ 
clearly  of  opinion,  that  it  would  not  then  have  fetched 
more  than  25,0002. ;  while  the  other,  Mr.  Marsh,  placed 
the  highest  value  of  the  annuity  in  March,  1847,  i* 
put  up  to  auction,  at  24,0002.,  if  purchased  by  private 
contract,  at  27,2002. 

Several  eminent  actuaries  also  gave  as  their  opinion^ 
that,  considering  the  time  and  circumstances  under 
which  the  annuity  was  sold,  the  fair  market  value  of 
the  annuity  had  been  given,  and  that  they  would  not 
have  advised  any  person  at  that  time  to  have  given  a 
greater  price  for  it. 

The  same  counsel  were  engaged  in  both  cases,  and 
the  arguments  as  to  the  validity  of  the  transaction, 
were  similar  in  both  the  cases. 

HoU,  Q.C7.,  and  Ren^Mw,  for  the  plaintiff. 

The  evidence  for  Colonel  Tpite  is  confined  to  two 
points,  the  value  of  the  reversion,  and  the  value  of  the 
annuity— taking  the  lowest  calculation,  a  miserably 


t  Dtc.  ISU.] 


THE  NEW  REPORTS. 


107 


inadequate  price  had  been  given.  There  would  be  no 
aigument  on  the  point,  that  part  of  the  lands  were  in 
possession, — as  it  was  conceded  that  they  were  heavily 
incumbered.  These  were  annuities  granted  out  of  a 
reversion,  and  were  well-secured  annuities. 

There  were  two  principles  on  which  the  Court  set 
aside  transactions  of  this  nature — the  protection  of 
improvident  heirs,  and  the  policy  of  preserving  fSunily 
estates.  The  age  of  the  expectant  heir  mode  no  differ- 
ence. An  adequate  price  must  be  proved  to  have  been 
given  for  the  annuity.  The  market  value  must  be 
given,  and  to  show  Ijhat  it  has  been  given,  there  must 
be  proof  that  there  was  a  market.  Mr.  Beavan,  in  his 
transactions  with  Colonel  Tynte,  had  been  Colonel 
Tynte's  as  well  as  his  own  solicitor,  and  had  before 
been  Colonel  Tynte's  family  solicitor.     They  cited, 

Wiseman  v.  Beake,  2  Vem.  121 ; 

Davis  V.  IhiJee  of  Marlborough,  2  Swan.  140  ; 

Earl  o/Portmore  v.  Taylor,  i  Sim.  182  ; 

Shelley  v.  Nash,  8  Madd.  232  ; 

Fox  v.  Wright,  6  Madd.  Ill ; 

Perfect  v.  Lane,  on  appeal,  8  Jur.  (n.  s.)  547  ; 

Bromley  Y.  Smith,  26  Beav.  644  ; 

CoU  T.  Gibbms,  8  P.  Wms.  290  ; 

Curwyn  v.  MUner,  reported  in  note  to  last  case ; 

Govcland  v.  De  Faria,  17  Ves.  20  ; 

Lord  Aldborough  y.  Trye,  7  CI.  &  Fin.  457. 

Sir  If  .  Cairns,  Q.C.,  Cole,  Q.C.,  and  Beavan,  for 
the  defendants,  ai^ed  that  the  market  value  did  not 
depend  on  tables,  but  on  the  nature  of  the  security, 
Low  v.  Barehard,  8  Ves.  133. 

There  could  be  no  benefit  in  this  case  to  the  heir, 
and  no  preservation  of  family  estates — all  would  be 
swallowed  up  by  incumbrances.   Interest  on  arrears  of 
the  annuity  did  not  invalidate  the  transaction, 
Booth  Y.  Leycesf^,  3  My.  &  Cr.  459. 

The  evidence  for  the  plaintiff  was  theoretical,  and 
founded  on  insufficient  and,  in  a  great  measure,  erro- 
neous data. 

They  also  argued,  on  the  question  of  the  decree  in  the 
suit  of  Bodge  v.  Tynte  being  a  bar  to  relief  in  this 
suit  of  Tynte  v.  Hodge— t}itit  the  plaintiffs  and  defen- 
dants in  Hodge  y.  Tynte  having  waived  their  respective 
rights  to  require  an  answer,  and  to  answer,  the  cause 
was  in  the  same  state  as  if  a  traversing  note  had  been 
filed.  The  plaintiff  had  put  in  proper  evidence  of  his 
iDCTimbrau€t!S,  and  the  tlecrflp  niaile  upon  this  c^irlf-nce 
directed  the  receivers  tc^  kce|>  domi  the  unnuities  of 
Mr.  Tynte  and  of  the  Kcversionary  Comiiany,  and  any 
other  anntiities  vrHdh  should  be  certifivJ  ;  and  it  also 
declarerl  tliat  the  plain  tiff  si  anil  th«  several  dy  fend  ants 
who  should  be  ascertained  to  be  incumbrancers  should 
be  entitled  to  aild  their  casta  to  tbeir  incumbrances^ 
makiiig  each  timo  a  distinction  between  tlie  Rcvtir- 
sionary  Company  and  the  incumbrancera  who  were  to 
be  afterwards  certified  by  the  Chief  Clerk,  and  thus 
sbowing  that  the  validity  of  the  incumbrance  of  the 
BerecBiaiuiry  Company  was  considered  as  cstabliahod^ 


Ogilvie  v.  Heme,  13  Ves.  663  ; 

TynU  V.  ffodge,  2  J.  &  H.  692  ;  1  N.  R.  48  ; 

Ford  V.  TynU,  8  N.  R.  559. 

Bolt,  Q.C.f  in  reply  on  the  last  point. 

The  decree  only  gave  the  receivers  liberty  to  keep 
down  the  Reversionary  Company's  annuity,  ''  as  the 
Judge  in  Chambers  should  direct*'  At  any  rate,  the 
decree  only  established  that  there  was  something  due 
upon  the  company's  security,  which  was  not  dis- 
puted. If  the  transaction,  now  complained  of,  were  to 
be  upheld,  the  amount  due  would  be  ascertained  by 
calculating  the  gales  of  the  annuity  in  arrear,  and  the 
interest  due  thereon.  If  the  transaction  were  to  be 
set  aside,  the  sum  which,  according  to  the  equitable 
principles  of  this  Court,  the  plaintiff  would  have  to 
pay,  might,  with  equal  propriety,  be  called  the  amount 
due  on  the  security. 

[Thk  Vice-Chancellor  referred  to 
ffodion  Y.  Ball,  1  Ph.  177.] 

22  Nov.  1864. 

Wood,  V.-C,  after  noticing  the  general  resemblance 
between  the  two  cases,  and  stating  the  case  of  Tynte  v. 
Hodge,  said,  that  the  transactions  in  question  were  dis- 
puted on  the  grounds  usual  in  such  cases.  Here  was  an 
heir  dealing  with  his  reversionary  interest  (for  his 
Honour  could  not  consider  the  age  of  Colonel  Tynte,  or 
that  he  was  accustomed  to  borrowing  money  ;— he  could 
only  regard  him  as  an  expectant  heir),  and  the  burden 
of  proving  that  they  gave  a  full  value  for  their  pur- 
chase was  thrown  upon  the  defendants.  One  of  the 
grounds  for  the  Court  using  its  jurisdiction  in  cases 
of  this  kind  was,  the  impolicy  of  allowing  improvi- 
dent heirs  to  destroy  family  estates  behind  their 
fathers'  backs.  Here  Colonel  Tynte  had  employed 
Mr.  Baker,  the  family  solicitor,  and  there  was  no 
evidence  to  show  that  it  was  intended  to  keep  the 
transaction  secret  from  his  father ;  indeed,  Mr.  Baker 
had  written  to  the  father,  making  some  inquiries 
about  the  estates  and  the  ages  of  certain  persons.  But 
yet  there  was  not  sufficient  evidence  to  bring  the 
case  within  King  v.  Hamlet  (2  Myl.  &  K.  456). 

Mr.  Bolt*8  argument,  that  you  must  prove  a  market, 
and  market  value  in  that  market,  would,  if  such  was  the 
law,  render  annuities  of  this  kind  unsaleable.  Another 
proposition  of  Mr.  Bolt,  that  you  must  take  the  value 
of  the  reversion,  and  then  the  value  of  an  annuity 
secured  on  that  reversion,  as  calculated  by  actuaries, 
led  to  Sir  W.  Grant's  difficulty  in  Gowland  y. 
De  Faria  (loc.  ciL),  which  was  removed  by  Lord 
Cottenham  in  Lord  Aldborough  v.  Trye. 

His  Honour  took  the  rule  to  be,  that  there  must  be 
a  substantial  price,  and  further,  that  the  Court  must 
be  satisfied  that  there  was  no  one  at  the  time  from 
whom  a  greater  sum  could  have  been  procured.  The 
calculations  of  actuaries  and  from  tables  was  not  of 
such  weight  as  the  practical  testimony  of  auctioneer* 
conversant  with  these  transactions,  who  could  speak  to 
the  practical  value  and  fumess  of  the  transaction.  His 
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Honour  said  he  could  not  help  also  taking  judicial 
notice  of  the  monetary  panic  during  1847.  There 
was  a  quantity  of  theoretical  evidence  for  the  plaintiff, 
but  no  evidence  that  any  one  would  have  given  more 
than  was  actually  given,  though  Colonel  Tynte,  both 
before  and  since,  had  been  raising  money  on  annui* 
ties.  His  Honour  dwelt  on  the  immense  dispro- 
portion in  the  results  obtained  firom  the  same  data^ 
and  comparing  tha  highest  and  lowest  values  put 
on  the  annuity,  said,  snoh  evidMee  was  absurd  and 
worthless.  Here  not  a  farthing  had  ever  been  received 
by  either  annuitant^  eicept  that  the  Reversionary 
Company  had  received  part  of  the  porchaso-money  of 
tha  Maindee  estate. 

In  Mr.  Beavan'a  case,  the  famOy  solicitor  was  not 
employed,  and  Colonel  Tynte  was  without  legal  advioe, 
which,  his  Honour  said,  would  make  him  look  into 
that  transaction  more  narrowly.  The  annuity  to  Mr. 
Beavan  was  at  15^  per  oent  on  the  purohaae-money, 
instead  of  IZl,  as  in  the  case  of  the  Reversionary 
Society,  but  then  it  was  subject  to  their  annuity, 
which  would  have  to  be  paid  off  before  Mr.  Beavan 
could  get  his  money.  The  difference  between  the  ages 
of  Colonel  Tynte  and  his  fiither  (only  twenty-one 
yean)  was  so  small,  asto  render  unlikely  any  lengthened 
enjoyment  of  the  estate  after  the  death  of  the  father. 

There  was  a  good  reason  why  Mr.  Baker  had  not 
been  employed  by  Colonel  Tynte  as  his  solicitor,  for 
Oblonel  Tynte  had  just  executed  a  mortgage  to  him  to 
secure  4,800/.,  and  subsequent  advances  up  to  6000/., 
which  was  kept  secret  from  Mr.  Beavan. 

In  Bromley  v.  Shmth  (loe,  eii,),  it  was  said  that  the 
Master  of  the  Rolls  had  decided  that  61.  per  cent,  was  too 
much.  But  in  BronUey  v.  Smith  the  chance  of  the  rever- 
sion coming  into  possession  was  very  much  greater  than 
in  the  present  cases.  The  transaction  in  that  case  was 
of  a  twofold  character.  The  transaction  in  1848  was 
not  set  aside ;  and  though  it  was  not  approved,  and 
perhaps  would  not  have  been  approved  per  j0,  the 
Master  of  the  Rolls  thought  it  was  a  criterion  by  which 
to  judge  the  fiiimess  of  the  second  transaction,  ^riiich 
was  much  less  favourable  to  the  heir,  though  his  in- 
terest in  the  estates  had  become  more  valuable  in  the 
meantime.  Now  what  was  the  ftrst  transaction  there  9 
The  plaintiff  sold  an  annuity  of  4501.  Ibr  80001.,  nomi- 
nally. That  would  appear  bettw  than  in  this  case, 
but  what  was  to  be  done  in  order  to  pay  the  annuity 
in  the  interval,  before  the  estate  came  into  posses- 
sion t  For  it  was  obvious  that  during  the  life  of  the 
tenant  for  life,  there  would  have  been  no  means  of 
paying  the  annuity  as  it  accrued,  nor  would  the  annu- 
itants have  any  means  of  enforcing  or  obtaining  pay- 
ment of  it.  In  order  to  obviate  the  difficulty,  the 
plaintiff,  in  that  case,  purchased  from  the  Albert  In- 
surance Company  an  annuity  of  450A,  to  last  for  five 
years,  if  the  tenant  for  life  and  the  plaintiff  should  both 
80  long  live,  at  the  price  of  1,785/.  To  put  the  present 
case  on  the  same  footing,  as  to  relative  per-centage, 
of  Bromley  v.  SmHh,  you  must  deduct  this  1,785/. 


from  the  8000/.  advanced,  and  then  you  wiU  have 
14/.  per  cent,  on  the  purchase-money  to  secure  the 
grantee  for  the  space  of  only  five  years.  This  was 
the  original  transaction,  which  was  not  impugned, 
and  which  served,  in  the  opinion  of  the  Master  of  the 
Rolls,  as  a  criterion  of  the  un&imess  of  the  subse- 
quent transaction. 

In  the  present  cases,  on  the  evidence  before  him, 
his  Honour  was  of  opinion  that  a  fuU  value  had  been 
given,  and  he  must  dismiss  both  bills  with  costs. 

His  Honour,  in  peply  to  a  question  from  counsel 
aa  to  what  he  thought  of  the  effect  of  the  previooi 
decree  in  Hodge  v.  TytUe^  added,  that  he  kad  foigotten 
to  mention  that  part  of  the  case  ;  but,  in  his  opinioD. 
Tynte  t.  Sodge  was  clearly  i^  bill  of  review,  Hodge 
filed  a  bill  to  realise  his  security,  proved  his  em  by 
evidence,  and  obtained  a  decree  to  takQ  an  account 
of  what  was  due  on  his  security.  Throughout  this 
decree,  a  distinction  was  made  between  the  plwntifis, 
whose  incumbrances  were  treated  «a  estsblishedt  and 
the  other  incumbrancers,  whose  incumbraness  were  to 
be  certified  by  the  Chief  Clerk.  He  could  not  •ccept 
Mr.  BoUe  argument^  that  because  thi«  Coiot,  when 
it  set  aside  a  tranaaotion  of  this  kind,  was  accustomed 
to  say  that  the  deed  was  to  be  a  tecnrity  only  for 
what  was  actually  due,  therefore  a  decree  setting  aside 
the  deed  would  not  be  inconsistent  with  this  decree  for 
an  account  of  what  was  due  upon  the  security.  Colonel 
Tyi^te  might  have  set  up  his  present  osm  by  an 
answer  to  Hodge's  bill,  and,  if  he  had  done  so^  tbe 
Court  would  not  have  made  any  decree,  without  first 
giving  him  an  opportunity  of  filing  a  cross  bill. 
The  present  case  was  a  much  stronger  one  than 
ModtoH  ▼.  Ban  (/oe.  ciL),  which  was  not,  as  had  been 
assumed  in  the  argument,  the  case  of  a  plaintiff  filing 
a  bill  for  an  account  as  to  wilfU  n^lect  and  default, 
and  then  abandoning  that  part  of  the  reUef  he  had 
prayed.  On  the  oontraiy,  the  plaintiff,  in  that  ease, 
originally  only  asked  for  and  obtained  a  decre*  for  th» 
common  accounts,  and  yet,  when  ha  filed  a  supplo- 
mental  bill  for  wiUhl  n^lect  and  default,  thia  VQA 
held  to  be  in  11m  nature  of  a  bill  of  review. 

The  bills  must  be  dismissed  with  costs. 

25  Nov.  1884,     {  Company  (2). 

Winding  up — Interest — 11  <fe  12  VicU  e,  45 — 
3  <j&  4  WUL  4,  c.  42,  $.  28. 

Under  the  Winding-up  Ads,  1848*9,  a  legal  dAi, 
payable  ky  tke  company  at  a  Jiseed  time,  wiU  cwrsr 
intenai  at  £f/.  per  eent. 

SecQs,  if  the  debt  ie  one  upon  iOiu^  intereH  eeM 
not  be  recovered,  iadependenOy  qf  the  vrinding  up. 

Be  Hatfield  Patent  Cask  Company  (2  K.  R.  SQ2)^ 
dietinguiehed. 

This  was  an  a4joumment  from  Chambers,  to  deter- 
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mine  whether  a  claim  for  interest  made  by  the  official 
manager  of  the  Times  Fire  Insurance  Ck>mpany  against 
the  State  Insnrance  Company,  could  be  allowed  in  the 
winding  up  of  the  latter  company  under  the  Winding- 
up  Acts  of  1848  and  1849. 

By  an  agreement  dated  the  6th  of  July,  1858,  it  was 
agreed  that  the  State  Company  should  purchase  the 
goodwill  and  business  of  the  Times  Company  for 
36,000^,  and  that  20,0007.  of  the  purchase-money 
should  be  paid  in  shares,  that  5,566^  should  be  set  off 
sgaioBt  a  debt  by  the  Times  Company  to  the  State 
Company,  and  that  the  remainder  should  be  paid  in 
cash,  by  instalments,  upon  certain  specified  days  in 
1858^  1859,  and  1861.  The  agreement  did  not  provide 
for  the  payment  of  interest  upon  instalments  not 
punctually  paid. 

Ttevvnaly  to  this  purchase,  the  two  companies  had 
been  partners  in  Tarious  transactions.  The  nature  of 
these  transactions  was  not  stated  to  the  Court. 

The  official  manager  of  the  Times  Company  now 
claimed  interest :  (1),  upon  the  instalments  payable 
under  the  agreement  of  the  8th  of  July,  1858  $  and 
(2),  upon  a  balance  alleged  to  be  due  to  the  Times 
Company,  in  respect  of  payments  made  by  them  on 
account  of  the  partnership. 

Wrstiake,  tot  the  official  manager  of  the  Times 
Company. 

The  Winding-up  Acts  of  1848-9  did  not  take  away 
any  Hghts  wUeh  creditors  would  otherwise  have 
against  the  company, 

11  ft  12  Vict  c.  45,  s.  58 ; 
IhArOl  t.  ButUyii,  4  H.  of  I*  Ca.  1091,  1098 ; 
an<i,  therefoto,  if  interest  would  be  payable  otherwise,  it 
must  be  pidd^  although  the  company  is  being  wound  up. 
The  ag)reement  is  silent  as  to  interest,  but  as  it 
ftxeft  the  tiina  for  the  payment  of  the  instalments,  a 
jury  would  gtre  interest  by  way  of  damages  under  the 
3  ft  4  WilL  4,  c.  42,  s.  28. 
By  Tlrtue  of  this  statute,  a  creditor  coming  fot  a 
purely  legal  debt,  is  entitled  to  interest  at  5^  per 
cent., 

Byd^  Y.  Prititf  8  Sim.  578  ; 
JtfiORP  T.  BufwOy  (V.-C.  W.),  9  W.  R.  M6. 
He  also  contended,  that  interest  Was  payable  upon 
the  balance  of  the  partnership  accounts,  though  he 
admitted  that  his  previous  reasoning  did  not  apply. 

Drue^  for  the  official  manager  of  the  Stnta  Con- 
jiany. 

Tkb  caae  is  governed  by  the  liOid  Chancellor's 
decision  in 

Be  HaifiM  Pat&nt  Oask  Company^  2  N.  R.  502, 
whna  beheld  that  a  call  could  not  be  made  in  a  wind- 
ing up  under  the  Companies*  Act»  1856,  for  the  pur- 
pose of  paying  interest  upon  debts  which  did  not  in 
their  nature  or  by  the  contract  cany  interest,  such 
interest  not  being  a  debt* 


[The  Vice-Chancellor  suggested  that,  in  the  pre- 
sent case,  he  might  allow  an  action  to  be  llrought  for 
the  purpose  of  recovering  this  interest] 

WesilaJce^  in  reply. 

According  to  the  3rd  section  of  the  Winding-up 
Act,  1848,  the  word  creditor  includes  **  every  person 
having  any  debt  or  demand  enforceable  against  any 
company  in  any  Court  of  Law  or  Equity,  or  for  non- 
payment, or  non-satis£Bu;tion  of  whiehi  damages  could 
be  recovered. " 

The  83rd  section  givw  power  to  make  calls  for  the 
purpose  of  paying  '*the  debts  and  liabilities'*  of  the 
company,  and  the  74th  section  enabled  the  Master  to 
ascertain  the  creditors'  debts  and  demands  in  such 
manner  as  he  should  think  fit. 

Druce  stated,  in  answer  to  a  question  from  the  Yioe- 
Chancellor^  that  in  Be  HcUjUld  Company* s  Case  there 
was  no  fixed  time  for  the  payment  of  the  debt 

Wood,  Y.  -C.  ,  said  that  the  present  case  did  not  appear 
to  be  within  the  principle  of  the  Lord  Chancellor's  deci- 
sion. In  that  case  the  debt  was  one  upon  which  no 
interest  would  have  been  recoverable  by  the  verdict  of 
a  jury,  and  the  interest  was  claimed  merely  upon  the 
ground  that  a  ivindiug-up  order  had  been  made.  In  the 
present  case  the  debt  was  one  on  which  a  jury  would 
award,  by  way  of  damages,  interest  at  52.  per  cent.  In 
the  Winding-up  Act,  1848,  he  found  the  word  "cre- 
ditor" interpreted  as  including  every  person  having  a 
demand  in  respect  of  which  damages  could  be  recovered. 
He  found  (section  73)  that  all  debts  and  demands  were 
to  be  ascertained  in  the  first  instance  by  the  Master, 
and  he  apprehended  that  a  demand  of  this  kind  for 
interest  could  be  ascertained  without  bringing  an 
action,  as  the  Master  and  the  Court  would  know  that 
the  debt  was  one  bearing  interest  at  52.  per  cent  He 
also  found  (section  83),  that  calls  were  to  be  made  for 
paying  the  debts  or  liabilities  of  the  company,  and  he 
considered  it  dear,  that  the  claim  for  interest  became 
a  debt  as  soon  as  it  had  been  brought  in  and  allowed. 
These  considerations  distinguished  the  present  case 
from  that  before  the  Lord  Chancellor,  and  he  should 
allow  interest  at  5/.  per  cent  on  the  instalments  of  the 
pmchase-money,  but  not  on  the  balance  dne  on  the 
partnership  aocoonts,  which  did  not  come  within  the 
same  principle. 

NoU.—Tha  Companies'  Act,  1856,  simply  uses  the 
terms  "creditor"  and  "debts,"  without  defining 
them,  and  therefore  the  Vice-Chancellor's  decision 
would  probably  not  apply  to  a  case  arising  under  that 
Act  The  Companies'  Act»  1862,  like  the  Winding- 
up  Act,  1848,  uses  the  term  "  debts  and  liabilities  " 
(section  102),  as  to  the  power  to  make  calls ;  and  pro- 
vides (section  159)  that  "  claims  sounding  in  damages  " 
shall  be  admissible  to  proof  against  the  company. 
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COMMON   LAW. 


Q.B 

16  Nov.  1864 


.i 


Webb  v.  Barker  and  Others. 


Landlord  and  Tenant — Action  hy  Revenioner — 
Permanent  Injury. 

A  loss  of  tenarUs  hy  their  leaving  a  house,  in  eon- 
sequejiee  of  disturbing  noises^  and  inability  to  relet,  is 
not  a  permanent  injury,  so  as  to  support  an  action  by 
(he  reversioner. 

The  declaration  sUted  that  the  plaintiff  was 
occupier  of  a  dwelling-house,  No.  12,  Cooper's 
Row,  Tower  Hill,  part  of  the  house  being  occn- 
pied  by  his  tenants,  and  part  by  himself  and  that 
the  defendants  wrongfully  made  divers  loud,  deafen- 
ing, and  discordant  sounds  and  noises  near  the 
house,  and  which  entered  and  penetrated  and  dis- 
quieted the  plaintiff  and  his  family  and  tenants  in 
their  occupation  or  business,  so  that  some  of  the 
tenants  had  left  it,  and  he  was  unable  to  relet  it 
Demurrer. 

J2.  S.  Turner,  for  the  defendants. 

The  declaration  shows  no  ground  of  action  by 
the  landlord,  the  reversioner.  The  injury  must 
be  permanent,  and  there  is  nothing  in  the  case 
to  show  the  continuation  of  the  noises,  and  no  aver- 
ment of  their  continuation  in  the  declaration.  In 
JBell  V.  The  Midland  JtaUway  Company,  10  C. 
B.  (y.  8.)  278,  Mr.  Justice  WiUes,  in  giving  judg- 
ment, cited  Comyn's  Digest,  '*  Disturbance,"  A  6  ; 
but  there  the  oases  are  all  for  malicious  injuries. 
The  action  by  a  reversioner  must  be  for  a  permanent 
injury, 

Simpson  v.  Savage,  1  G.  B.  (n.  s.)  847. 

Oray,  Q.C.,  for  the  plaintiffs. 

The  tenants  leave  and  the  landlord  cannot  relet,  and 
consequently  the  rent  is  lost,  and  the  rent  is  an 
element  to  be  taken  into  consideration  in  considering 
the  reversionaiy  value. 

[CooKBTTRN,  C.J. — ^He  should  sue  for  special  injury 
for  loss  of  tenants.] 

I  submit  it  is  sufficient  if  it  may  prove  permanent. 
The   Metropolitan    Association    for    Improving 
DweUings  v.  Peteh,  1  C.  B.  (n.  s.)  604. 

CooKBUBN,  C.J.  — ^We  cannot  overrule  the  latest 
cases  on  this  point  All  these  decide  that  the  action 
by  a  reversioner  must  be  for  one  which  is  of  a  perma- 
nent character. 

Judgment  for  the  d^endanJts, 


Q.B. 

18  Nov.  1864. 


J 


Collins  v.  Willmott. 


Pleading — Landlord    and  Tenant — Agreement 
to  grant  a  Lease — Averment  of  Tender. 

The  defendant  agreed  to  take  a  house  of  the  plaintiff, 
and  to  execute  a  lease  for  the  same  terms  as  the  plaintiff 
held,  less  ten  days.  The  declaration  averred  that  the 
plaintiff  aee^jted  the  defendant  as  tenant,  arut  tendered 
a  lease  for  the  same  term  for  defendant's  signature,  but 
it  contained  no  avennentthal  the  plaintiff  had  atUhority 
to  grant,  or  was  ready  and  vnlling  to  execute  a  lease. 
Ikelaration  held  good. 

Demurrer  to  a  declaration. 

Declaration. — That  the  defendant  agreed  with  the 
plaintiff  in  manner  following,  that  is  to  say,  that  he, 
the  defendant,  would  take  a  certain  house  of  the  plain- 
tiff, from  the  day  of;  &c.,  and  execute  a  lease  for  the 
same  term  as  the  plaintiff  held  the  said  house,  minus 
ten  days,  and  pay  a  premium  of  1602.  in  the  following 
manner,  that  is  to  say,  1002.  down,  and  would  give  a 
bill  of  exchange  for  tiie  residue,  at  three  months,  &c. 
And  the  said  defendant  agreed  to  pay  a  deposit  of  102. 
on  account  of  the  purchase-money,  and  to  complete 
the  same  on  or  before  the  24th  of  March  then  next 
ensuing,  the  expense  of  the  said  lease  to  be  paid,  ftc, 
Ac  And  the  said  agreement  was  signed  by  the  said 
defendant,  and  the  said  deposit  of  102.  paid  by  him  in 
pursuance  thereof,  and  the  plaintiff  then  accepted  the 
defendant  as  tenant  of  the  said  house  ;  and  although 
the  plaintiff  in  pursuance  of  the  said  agreement,  on 
the  24th  of  March,  named  in  the  said  agreement,  ten- 
dered a  lease  of  the  said  house  for  the  same  term  he 
the  plaintiff  held,  minus  ten  days,  to  the  defendant, 
fbr  the  defendant's  signature,  yet  the  defendant 
broke  his  agreement,  and  wholly  refused,  ftc. ;  and  has 
refused  to  sign  and  execute  the  same,  and  has  not  paid 
the  plaintiff  the  said  premium  of  1602.,  and  not  given 
the  said  bill  of  exchange,  as  in  the  said  agreement 
provided,  and  wholly  refuses  so  to  do,  &c.,  &c. 

Ground  of  demurrer. — ^The  declaration  contained  no 
averment  of  readiness  and  willingness  to  grant  the 
lease. 

ff.  T.  Cole,  in  support  of  the  demurrer. 

The  declaration  shows  no  ground  of  action,  since  it 
contains  nothing  to  show  that  the  plaintiff  had  power 
to  grant  that  which  he  agrees  to  grant,  and  therefore 
no  consideration  for  what  he  professes  to  do, 
J)e  Medina  v.  Norman,  9  M.  &  W.  820. 

WooUettf  contrd,  was  not  called  on. 
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Bt  the  Coubt.— The  declaration  is  sufficient.  It 
saya,  that  the  plaintiff  tendered  a  lease  to  the  de- 
fentlant  for  the  same  term  as  he  held ;  that  means, 
that  all  that  was  necessary  to  make  it  a  lease,  was 
done  by  the  plaintiff. 

Judgment  far  iheplaiiUif. 


Q.B. 

1«,  19  Nov.  1864, 


■1 


Rboina  v.  The  Matob,  Aldek- 

MAN,  Ain>  BUBQESSEii  OF  THE 
BOROUOH  OF  AbE&AYON. 


Charter  of  Inoorporaiion — Borough — Petition 
to  Crown — Inhabitant  Householden — Mor 
jwity—l  WUl.  ifkl  Vict.  c.  78,  «.  49. 

Ab  soon  as  a  petition  fir  a  charter  of  incorporation 
fiffjud  by  an  abeolute  majority  of  the  inhabitant  houae- 
holders  of  a  borough  is  preeented  to  the  Crown,  the 
power  to  the  Crown  to  grant  a  charter  immediately 
attaches,  under  the  49th  eeetion  of  7  Will.  4  dfl  VicL 
c  78,  and  is  not  divested  by  a  subsequent  petition  against 
a  charter,  though  a  greater  nuanber  of  the  inhabUant 
householders  sign  the  second  than  the  first, 

Ist.  In  tills  case  a  declaration  in  scire  facias  yraa  filed 
by  pennissioa  of  her  Majesty's  Attorney-General,  for 
the  purpose  of  haying  a  charter  of  incorporation  granted 
by  her  Majesty  to  the  borongh  of  Aberayon,  in  the 
county  of  Glamorgan,  as  hereinafter  mentioned,  can- 
celled, yacated,  and  disallowed,  on  the  ground  that  the 
inhabitant  householders  of  the  said  borough  did  not 
petition  her  Majesty  to  grant  to  the  inhabitants  of  the 
boron^  a  charter  of  incorporation  pursuant  to  the 
statute  of  7  Will.  4  &  1  Vict,  c,  78,  s.  49.  The  de- 
fendants pleaded  that  the  inhabitant  householders  of 
the  borough  did  so  petition,  on  which  issue  was  joined, 
and  at  the  trial  before  the  Lord  Chief  Justice  of  Eng- 
land, at  the  sittings  at  Westminster,  after  last  Hilary 
Term,  a  yerdict  was  taken  for  the  Crown,  subject  to 
a  special  case,  to  be  stated  for  the  opinion  of  this 
Court,  the  parts  of  which  material  to  this  report  are 
as  follows : — 

2nd.  The  1x>rough  of  Aberayon  is  a  borongh  by 
prescription  under  the  name  of  the  portreeye,  aldermen, 
and  burgesses  of  the  borongh  of  Ayon,  otherwise 
Aberayon,  in  the  county  of  Glamorgan.  It  is  not  one 
of  the  boroughs  enumerated  in  either  of  the  schedules 
(A  ft  B)  to  the  Municipal  Corporation  Act,  5  k  6 
WilL  4,  c.  76. 

3rd.  On  the  20th  of  September,  1859,  a  petition 
vas  presented  to  her  Majesty  in  Council  from  certain 
inhabitants  of  the  borough,  praying  for  a  charter  of 
incorporation.  On  the  29th  of  October,  1859,  a 
counter-petition  praying  that  such  charter  of  incor- 
poration might  not  be  granted,  was  presented  to 
her  Mijesty  in  Council  from  other  inhabitants 
ot  the  borough.  The  number  of  inhabitant  house- 
holders induding  compound  householders  at  the 
nspectiT^  tisBflt  of  presenting  the  said  petitions 
WU501. 


4th.  The  Lords  of  the  Priyy  Council  directed  Captain 
Donnelly,  R.  £.,  to  hold  an  inquiry  in  the  borough  as  to 
the  number  of  inhabitant  householders  who  had  signed 
the  said  respectiye  petitions  forand  against  the  charter, 
and  upon  their  seyeral  assessments,  and  the  circum- 
stances under  which  the  charter  of  incorporation  was 
prayed  for  and  opposed. 

This  inquiry  was  held  accordingly,  and  on  the  1st 
of  February,  1860,  Captain  Donnelly  made  a  report 
thereon. 

It  is  agreed  for  the  purposes  of  this  case  that  the 
facts  therein  are  true. 

5th.  After  considering  the  said  report,  and  after 
obtaining  the  opinion  of  the  then  Attorney  and  Solicitor- 
General  to  the  effect  that  "compound  householders'* 
were  not  inhabitant  householders  within  the  meaning 
of  the  statute  7  Will  4  &  1  Vict  c.  78,  &  49,  the 
Lords  of  the  Priyy  Council  adyised  her  Majesty  to 
grant  a  charter  of  incorporation  to  the  said  borough  of 
Aberayon,  and  the  same  was  granted  accordingly* 
bearing  date  the  2nd  day  of  July,  1861.  A  letter,  of 
which  the  following  is  a  copy,  was  sent  to  the  attorney 
for  the  said  ancient  corporation  on  the  4th  of  July, 
1860  :— 

"Sib,  — I  am  directed  by  the  President  of  the 
Council  to  inform  you  as  the  attorney  for  the  portreeye, 
aldermen,  and  burgesses  of  Aberayon,  that  his  Lord- 
ship has  receiyed  a  report  from  the  law  officers  of  the 
Crown  stating  that  they  are  of  opinion  that  the  com- 
pound householders,  described  in  the  report  of  Captain 
Donnelly,  whose  rates  are  paid  by  their  landlords, 
ought  not  to  be  considered  as  inhabitant  householders 
within  the  meaning  of  the  1  Yict.  c.  78,  s.  49,  nor 
would  they  be  reckoned  in  the  number  of  petitioners 
for  or  against  a  charter  of  municipal  incorporation. 
The  Lord  President  is  also  adyised  that  the  property 
possessed  by  the  present  corporation  of  Aberayon 
would  not,  in  the  eyent  of  a  new  charter  being  granted, 
become  ipso  facto  transferred  to  the  new  corporation, 
and  moreoyer  that  it  could  not  be  so  transferred  by 
yirtue  of  any  proyision  contained  in  such  new  charter. 

'*  His  Lordship  directed  me  to  communicate  the  fore- 
going opinion  with  respect  to  the  corporate  property 
to  Mr.  Jones,  the  chairman  of  the  committee  of  owners 
and  ratepayers,  who,  in  reply,  has  stated  that  the 
principal  ratepayers  haye  been  consulted  in  the  matter, 
and  that  they  are  unanimous  in  maintaining  that  it 
would  be  desirable  to  haye  a  charter  of  incorporation 
for  Aberayon. 

"The  Lord  President,  therefore,  considering  that 
there  is  a  clear  majority  of  petitioners  in  fayour  of  the 
grant  of  a  charter,  and  that  these  petitioners  still 
urge  their  petition  after  the  opinion  of  the  law  officers 
respecting  the  corporate  property  has  been  communi- 
cated to  them,  sees  no  reason  for  recommending  her 
Majesty  any  longer  to  withhold  her  assent  to  the 
prayer  of  the  petitioners  for  a  charter  of  incorporation 
for  Aberayon. 
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"The  charter  will  bo  framed  so  as  to  include  the 
whole  of  the  parliamentary  borough, 

(Signed)  **  Arthur  Helps." 

The  case  then  went  on  to  state  that  the  prosecutor 
and  many  of  the  inhabitants  of  the  said  borough  had 
resisted  and  opposed  certain  assessments  and  other 
proceedings  which  had  been  taken  under  the  said 
alleged  charter. 

The  qiiestion  for  the  opinion  of  the  Court  was, 
whether  the  verdict  on  the  said  issue  joined  is  to  bo 
entered  for  the  Crown  or  for  the  defendants,  and  the 
verdict  is  to  be  entered  as  the  Court  shall  direct. 

Captain  Donnelly's  report,  after  stating  that  at  the 
inquiry  held  before  him  both  sides  were  represented 
by  legal  advisers,  and  that  it  was  contended  on  behalf 
of  the  petitioners  against  a  charter  that  the  compound 
householders^— namely,  those  who  occupy  houses,  the 
owners  of  which  alone  are  rated  in  respect  of  them 
under  the  18  ft  14  Vict  c.  99— -were  entitled  to  peti* 
tion  as  inhabitant  householders,  Within  the  meaning 
of  section  49  of  7  Will.  4  ft  1  Vict.  c.  78,  continued 
as  follows  :— 

"  123  persons  have  signed  both  petitions,  and  their 
names  were  expunged  by  mutual  consent.  There  was 
considerable  difficulty  in  arriving  at  an  exact  result ; 
but  after  numerous  signatures  had  been  struck  off  for 
various  reasons,  the  following  was  agreed  to  : — 

"  FOR  A  CHARTER. 


No. 

Asaeaaedat 

Male  Ratepftying  Honseliolden  .... 
Female                 ditto 
Male  Compotmd  Houaeholden  .... 
Female                 ditto 

60 
6 
83 
16 

£«.(£. 
1,161      2    2 

68    18    0 
256    15    4 

27    17    2 

168 

1.490      7    8 

•*  AOAIK8T  A  CHARTER. 

No. 

Aaaeaaedal 

Hale Ratepaying Houaeholden  .... 
Female                 ditto 

Female                ditto               !... 

40 

13 

120 

21 

684      2    8 
84    11    0 

866      0    6 
61    11    2 

U2 

1,005      6    8 

'*  It  will  be  seen  from  the  above^ 

"  1st  That  excluding  oompound  hooseholders  there 
is  a  m^ority  of  male  rate-paying  householders  of 
twenty,  and  an  excess  of  assessment  of  £76^.  19s.  6d. 
for  the  grant  of  a  charter ;  and  that  if  females  be 
included,  this  majority  is  reduced  to  thirteen. 

'*  2nd.  That  if  eompoond  householders  be  considered 
inhabitant  householdersi  there  is  a  minority  of  twenty- 
cix  for  the  gmnt  of  a  charter,  but  an  excess  of  assess- 
ment of  i7Sl.  14«. ;  and  thftt  if  females  of  both 
classes  be  included,  this  minority  is  increased  to 
forty-four,  but  still  with  an  excess  of  assessment  of 
404^2i.&l 

'*  Evidence  was  given  of  a  largely  atteiMUd  mooi- 


ing  held  in  Abeiavon  in  June,  1859,  to  tike  into 
consideration  the  advisability  of  the  presentation  of  a 
petition  for  the  grant  of  a  charter.  This  meeting  had 
been  summoned  by  handbills  and  the  town  crier,  in 
Welsh  and  English,  and  the  resolution  unanimonsly 
adopted  by  the  meeting  in  favour  of  the  presentation 
of  a  petition  was  urged  in  proof  of  the  majority  of  in- 
habitant householders  being  in  favour  of  it  It  was, 
however,  contended  that  it  was  not  a  meeting  of 
inhabitant  householders,  and  it  certainly  appeared 
that  neither  the  chairman  nor  the  persons  who  pro- 
posed and  Seconded  the  resolution  were  inhabitant 
househidders ;  that  the  greater  proportion  were  only 
owners  and  occupiers^  and  that,  when  the  resolution 
was  put,  there  was  neither  a  show  of  hands  nor  a  poll, 
but  that,  there  being  no  dissentient  voice,  it  was 
declared  carried  by  the  chairman ;  and  thoagh  tiie 
<K>mmon  attorney  of  the  present  corporation  had  pro- 
posed the  vote  of  thanks  to  the  chairman,  and  the 
leading  persons  at  the  meeting  were  large  ntepayers, 
the  whdie  meeting  was,  it  was  urged,  informal  and 
irregular,  and  oould  not  be  taken  as  any  indication  of 
the  feelings  of  the  inhabitant  householders. 

**  The  portreeve,  aldermen,  and  burgesses  of  the 
present  corporation  also  petition  in  their  corporate 
capacity  against  the  grant  of  a  municipal  charter.  The 
influence  which  they  can  bring  to  bear  has  moat 
probably  been  the  reason  why  so  many  persons,  after 
having  signed  the  petition  for  the  grant,  have  signed 
the  one  against** 

Section  49  of  7  WUL  4  &  1  Vict,  c  78,  enacts, 
**That  if  the  inhabitant  houceholders  of  any  tovn 
or  borou^  in  England  or  Wales  shall  petition  his 
Majesty  to  grant  to  them  a  charter  of  incorporation, 
it  shall  be  lawful  for  his  M^esty  by  any  such  charter, 
if  he  shall  tldnk  fit^  by  the  advice  of  his  Privy  Cooncil, 
to  grant  the  aame,  to  extend  to  the  inhabitants  of  any 
such  town  or  borough  within,  the  district  to  be  set 
forth  in  such  charter,  all  the  powers  and  provisions  of 
the  said  Act"  (meaakig  5  &  6  WilL  4,  c.  76),  *'i^ 
regulating  corporations,  whether  such  town  or  boroogh 
be  or  be  not  a  corpomte  town  or  borou^^,  or  be  or  be 
not  named  in  Mther  of  the  schedules  to  the  said  Act" 

Lusk,  Q.O.  (Prentice,  with  him),  for  the  prosecutor. 
The  Crown  had  no  powet  to  grant  the  charter.  Th^ 
inhabitant  householders  did  not  petition,  for  there  vis 
a  greater  number  of  petitioners  against  than  for  the 
charter,  if  the  compound  householders  are  inclnded, 
as  I  say  they  ought  to  be.  Compound  householders 
are  dearly  inhabitant  householders  within  the  49th 
section  of  7  WIU.  4  ft  1  Vict.  c.  78.    Seo 

5  ft  0  ^U.  4,  e.  76,  a.  9,  and 

18  ft  14  Vict  c.  99,  B.  7. 

Bwill,  0,0.  (Oiffard,  with  him).  It  will  be  seen 
from  the  figures  in  the  case,  that,  whether  componsd 
householders  be  reckoned  or  not,  the  petition  for  s 
charter  was  signed  by  an  absolute  majority  of  the 
inhabitant  householders. 
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1st  If  eompoond  householders  are  indnded,  198 
added  to  the  123  names  which  also  signed  the  petition 
for,  give  291,  which  is  a  clear  majority  out  of  501. 

2iid.  If  compound  householders  are  excluded,  then 
mbtracting  243  compound  householders  from  501, 
258  inhabitant  householders  are  left  entitled  to  peti- 
ioJL  Of  these  69 + 6 + 123=198,  ugned  the  petition 
for,  being  a  dear  minority  out  of  258. 

Thas  there  was  a  petition  for  a  charter  within  the 
neaning  of  the  statute,  and  therefore  the  Crown  had 
power  to  grant  the  charter,  for  the  power  vested  in 
the  Crown  as  soon  as  the  first  petition  was  presented, 
and  could  not  he  divested  bj  any  subsequent  counter- 
petitiona. 

The  point  is  settled  hy 
Buttery.  Chapman,  8  M.  ft  W.  1 ;  and 
Be^na  y.  Boueher,  3  Q.  B.  841. 

What  was  done  by  the  Privy  Council  afterwards,  was 
merely  to  obtain  information  for  their  own  guidance, 
and  was  for  their  discretion.  Further,  the  petition 
«9^mst  was  signed  by  fewer  inhabitant  householders 
than  the  petition  fbr  :  since  compound  householders 
are  not  entitled  to  petition. 

[CocKBFBif,  C.  J.— It  is  not  necessaiy  in  this  case 
to  decide  whether  compound  householders  are  entitled 
to  petition  or  not.] 

He  was  then  stopped. 

ImA,  0,0.,  in  reply. 

The  Crown  did  not  aict  upon  tha  first  petition,  but 
upon  a  eonsideii^fcion  of  both*  and  a  mistaken  opinion 
of  the  law-officers  that  compound  householders  were 
not  entitled  to  petition.  If  two  peUtions  sjfe  pre- 
sented eontempoEranoously,  one  fbr  and  <me  i^gainst  a 
charter,  and  the  one  against  is  signed  by  a  luger 
nmaber  than  the  one  for,  how  can  the  one  for  a  charter 
be  held  to  represent  the  wiahea  of  the  mig'ority  t 

[CocKBUSN,  CLJ.^That  is  not  the  ^mo  here.  The 
petition  against  was  a  month  after.] 

They  were  virtually  contemponmeoq^  for  the  Crown 
<^  not  set  till  both  were  before  it  further,  the 
actoal  majority  of  inhabitant  hoQs^holdenL  who  ogued 
the  petition  for  a  charter,  can  on^  be  made  up  by 
adding  the  123  names  which  were  struck  off  at  the 
ifiqoiry.  These  128  persona  signed  the  petition 
3g^t,  and  their  signatures  to  th«  petition  for  may 
have  been  forged. 

[CocKBUKK,  CJ.-<^TheFB  iB  notUng  to  show  that.] 

CocKBvnir,  C.J.  —I  think  our  }^dgme^t  must  be  in 
taToor  of  the  charter.  The  words  in  section  49  of 
7  WiU  4  4  1  Vict  c.  78,  "  if  the  inhabitant  house- 
holders  shall  petition,"  mean«  in  my  opinion,  if  the 
oujority  of  the  Inhabitant  householders  petition.  It 
i3  not  said  In  that  Act  that  all  the  inhabitant 
hoittdu>ldefs  shall  petition,  and  there  is  no  reason  why 
^  gaiend  fole  of  public  bodies— that  the  minority 
^^yWiollfet  mijority— should  not  prevail  here. 
'^  «^r  VWttoo,  then,  is,  was  there  a  petition  for 
^c&tttff^Md  Ihy  s  minority  of  inhabitant  house- 


holders t  It  appears  firom  the  case  that  there  was.  It 
is  true,  that  a  month  afterwards  many  of  those  who 
signed  that  petition  changed  their  minds  and  signed  a 
petition  against  a  charter.  But  that  is  immaterial, 
because  as  soon  as  a  petition  signed  by  a  majority  of 
the  inhabitant  householders  was  presented  to  the 
I  down,  that  moment  the  power  to  grant  a  charter 
I  attached,  and  could  not  be  divested  by  a  subsequent 
petition  against  the  grant  of  a  charter.  What  the 
Crown  did  afterwards,  was,  to  ascertain  the  fact 
whether  a  certain  petition  praying  for  a  charter,  wss 
signed  by  a  m^ority  of  the  inhabitant  householders, 
and  really  represented  their  wishes.  It  was  entirely 
for  the  disoretlon  of  the  Crown  to  decide  whether  of 
not  it  would  inquire  into  all  the  drcumstanoes  which 
atten4ed  the  case  or  not.  The  only  question  for  the 
Crown  was  the  same  as  that  before  us  now— was  there 
or  not  a  petition  fbr  a  charter  signed  by  a  minority  of 
inhabitant  householden  f  It  appears  that  there  was ; 
and,  thevefore,  ve  find  the  issue  in  fiavour  of  the  dafen<> 
ds»is.  It  is  not  ss  if  two  petitions  had  been  presented 
ocmtemponneoaslyi  ss  Mr.  Lush  argued,  for  th«  peti- 
tion against  was  more  than  a  month  alter. 

Cboxpton,  J,— I  am  of  the  asiiQe  opinion.  We  are 
a  jury  to  deeide  a  questibn  of  fiiot.  The  proaeeutor 
says  that  the  inhabitant  househaldws  did  ]|ot»  and 
the  d^endants  say  that  the  inhabitant  householders 
did,  petition  the  Crown  for  the  grant  of  a  oharter. 
Issue  is  joined  on  that»  and  all  we  have  to  say  is,  was 
there  such  a  petition  sent  up  ?  Now,  I  hold  it  as 
a  settled  rule  of  law,  in  snoh  a  case  as  this,  that  it 
is  for  the  juiy  to  decide  the  question  of  fiact,  whether 
the  petition  is  fairly  the  petition  of  the  minority  of  the 
inhabitant  householders ;  that  is,  whether  it  &irly  re- 
presents their  wishes,  on  the  principle  that  the  decision 
of  the  minority  must  bind  the  minority.  Mr.  Lush 
contended  that  the  Crown  did  not  act  upon  the  first 
petition.  But  if  the  Crown  had  the  power  to  aot  upon 
it,  it  is  immaterial  whether  it  acted  upon  it,  or  upon 
other  oonsiderationa^  or  in  pursuance  of  the  opixuon, 
whether  right  or  wrong,  of  its  law-officers,  as  to 
compound  householders.  But  be  that  as  it  may,  the 
question  whether  or  not  the  Crown  in  fact  acted  or 
professed  to  act  upon  the  first  petition,  is  not  before 
us  now.  From  the  facts  it  appears  that  a  publio 
meeting  is  held,  at  which  no  one  makes  any  protest, 
and  the  result  of  that  meeting  is,  that  a  petition  goes  up 
signed  by  a  majority  of  inhabitant  householders,  what- 
ever view  is  taken  of  the  question  of  compound  house- 
holders. Afterwards  a  vast  number  of  those  people 
changed  their  minds.  It  is  not  stated  that  all  or  any  of 
those  123  names  appended  to  the  petition  were  forgeries, 
and  it  would  be  monstrous  fbr  us  to  ssy  that  they 
were  so ;  we  presume,  in  the  absence  of  any  evidence 
to  the  contrary,  that  they  were  all  genuine.  I  think, 
then,  that  a  petition  was  presented  to  the  Crown, 
signed  by  an  actual  majority  of  the  then  inhabitant 
householders,  within  the  meaning  of  the  statute,  and 
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that  the  power  to  grant  a  charter  at  once  attached  to 
the  Crown.  All  the  rest  that  the  Crown  did  after- 
wards was  merely  for  its  own  information,  and  it  was 
entirely  in  the  discretion  of  the  Crown  to  hold  that 
inquiry,  and  to  grant  the  charter  or  refuse  it. 

Mellor  and  Shee,  JJ.,  concurred. 

Jwd^meint  f(yr  the  defendajits. 

f  Reoina  (on  the  Prosecution  of 
Q-  B.  \   Maule)  v.  The  Local  Board 

19,  23  Nov.  1864.  J   of  Health  for  the  Borough 
'    of  Godmanchester. 

Public  Health  Act,  1848,  11  <fc  12  Vict  c  63, 
8,  43 — Watercourse — Seufer — Drains — Local 
Board  of  Health — Commissumers  under  Local 
Inclosure  Act^il  Geo.  3,  c.  109,  s.  10. 

A  natural  vxUercourse,  loiihin  (he  ambit  of  a 
horough,  vjhiehfor  the  greater  part  of  its  length  floufed 
through  and  naturally  draiTied  private  agricultural 
lands  of  certain  landovmers,  received,  shortly  before  it 
emptied  itself  into  a  river,  the  drains  of  two  or  three 
inhabited  houses.  Betufeen  the  years  1802  and  1809, 
the  Commissioners  appointed  under  a  Local  Inclosure 
Act,  which  incorporated  41  Geo.  3,  c.  109  {the  General 
Inclosure  Act),  acting  under  the  Local  Act,  set  out, 
appointed,  ordered,  and  directed  it,  and  wiJth  the  eon- 
sent  and  at  the  expense  of  the  said  landowners  caused 
the  channel  of  it  to  he  cleared  out,  vndened,  and 
deepened,  so  as  better  to  drain  part  of  the  said  lands. 
Afterwards,  some  of  the  said  landowtiers  made  slight 
deviations  in  its  course.  It  was  now  foul  and  a  nuisance, 
and  injurious  to  lualth;  and  it  had  overflowed  and 
damaged  a  public  way  and  certain  lands  adjoining  .-^ 

Held,  that  it  did  not  vest  in  the  Local  Board  of 
Health  for  the  borough,  under  section  48  o/  11  ds  12 
Vict.  c.  63  :  since,  if  it  was  a  sewer  at  all,  it  came 
VTithin  the  exception  of  "sewers  made  and  used  for  the 
purpose  of  draining,  preserving,  or  improving  land, 
under  any  local  or  private  Act  of  Parliament,"  by 
virtue  of  the  aforesaid  proceedings  of  the  Oommis- 
sioners: 

Semble,  that  11  A  12  VicL  e.  68,  did  not  intend 
so  to  interfere  with  private  rights  as  to  vest  such  a 
watercourse  in  the  Local  Board. 

This  was  a  writ  of  mandamus  to  the  above  Board  of 
Health,  commanding  them  to  cleanse,  &c,  a  certain 
drain,  sewer,  or  watercourse,  called  Stonehill  Brook, 
pursuant  to  the  Public  Health  Act,  1848,  to  which 
they  made  a  return,  of  which  the  parts  material  to 
this  report  were  as  follow  : — 

"  That  the  said  drain,  sewer,  and  watercourse,  called 
Stonehill  Brook,  was  not  nor  is  a  sewer  vested  in  or 
under  the  management  and  control  of  us,  the  said 
Local  Board,  nor  was  nor  is  it  our  duty,  under  the  pro- 
visions of  the  Public  Health  Act,  1848,  to  cause  the 
said  drain,  &c.,  to  be  scoured,  cleansed,  emptied,  or 


kept,   so  as  not  to  be  a  nuisance  or  iujurioos  to 
health." 

To  this  part  the  prosecutor  pleaded  the  first  plea, 
traversing  all  the  allegations. 

The  return  then  further  certified,  "  that  the  said 
drain,  &c.,  was  and  is  a  sewer  made  and  used  for  the 
purpose  of  draining,  preserving,  or  improving  Und, 
under  a  certain  Act  of  Parliament  (the  Godmanchester 
Inclosure  Act),  and  that  the  said  sewer,  at  the  times 
in  the  said  writ  mentioned,  ought  to  have  been,  and 
still  ought  to  be,  repaired,  scoured,  cleansed,  emptied, 
and  kept  by  and  at  the  expense  of  all  the  proprietors 
of  the  lands  and  grounds  which  were  divided  and  in- 
closed by  virtue  of  the  said  Act  of  Parliament,  and 
not  by  us,  the  said  Local  Board." 

To  this  part  the  prosecutor  pleaded  the  second  plea, 
traversing  all  the  allegations. 

Upon  these  pleas  issue  was  joined ;  and  at  the  trial, 
before  Wightman,  J.,  in  1868,  at  the  Summer  Asaizcs 
for  the  County  of  Huntingdon,  it  was  ordered  by  con- 
sent that  the  case  be  referred  to  an  arbitrator  to  settle 
certain  facts  in  a  special  case,  of  which  the  parts 
material  to  this  report  are  as  follow : — 

1st.  In  1802  the  Godmanchester  Inclosure  Act  was 
passed,  intituled  An  Act  for  Dividing  and  Inclosing 
Certain  Open  and  Common  Fields,  Meadows,  Lands, 
Commons,  and  Commonable  Places,  within  the  Pariah 
of  Godmanchester,  which  Act  incorporated  the 
General  Inclosure  Act,  41  Geo.  8,  c.  109. 

2nd.  The  Commissioners  appointed  under  the  God- 
manchester Inclosure  Act  made  their  award  under  it 
on  the  23rd  of  June,  1809,  and  by  it  they  did  set  out 
and  appoint,  order,  and  direct,  among  other  things, 
"  one  other  public  drain  or  watercourse  four  feet  wide, 
beginning  at  the  London  turnpike-road  into  and  orer 
an  allotment  to  the  Dean  and  Chapter  (meaning  the 
Dean  and  Chapter  of  Westminster),  and  their  lessee 
along  Shooter's  Hill  and  thence  through  and  over  the 
allotments  to  Samuel  Blechley,  Lady  Olivia  Sparrov» 
and  John  Martin  to  and  across  Graveley  Way,  and 
thence  over  an  allotment  to  George  Maule  into  aa 
ancient  watercourse  leading  into  the  town  of  Godman- 
chester along  part  of  the  said  town,  and  thence  into 
the  river  Ouse. " 

And  the  said  Commissioners  did  by  their  award  direct 
{inter  alia),  that  all  such  drains  and  bridges  shall  be  made 
and  for  ever  maintained,  supported,  scoured,  and  kept 
in  repair  by  and  under  the  directions  of  the  surveyor 
of  the  highways  for  the  time  being  of  the  said  parish  of 
Godmanchester,  at  the  expense  of  all  the  proprieton 
of  lands  and  grounds  divided  and  inclosed  by  virtue 
of  the  said  Act  in  equal  proportions. 

Srd.  The  said  drain  or  watercourse  is  the  one  men- 
tioned in  the  award  hereinafter  set  out,  and  is  known 
by  the  name  of  Stonehill  Brook,  and  is  the  ono  in 
question  in  this  mandamus. 

4th.  Stonehill  Brook  is  situate  within  the  corporate 
borough  of  Godmanchester,  a  district  within  the 
meaning  of  the  Public  Health  Acts,  exclusively  con- 
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sisting  of  the  whole  of  the  said  corporate  borough, 
within  and  for  which  the  defendants  are  the  Local 
Board  of  Health  under  the  said  Acts. 

5th.  In  pursuance  of  the  above  order  of  reference 
the  arbitrator  made  his  award,  of  which  the  material 
parts  are  in  substance  as  follow  :— 

The  Stonehill  Brook  commences  at  the  road  called 
the  London  Road,  and  passing  from  thence  through 
land  called  and  known  as  the  Dean  and  Chaptei^s 
land,  thence  through  Lmd  called  Blechley*s  Farm, 
thence  through  land  called  Lady  Olivia  Sparrow's 
land,  thence  through  the  lands  of  various  proprietors, 
crossing  a  road  called  West  Street,  and  terminating 
in  the  river  Ouse.     The  whole  length  of  its  course 
betn-een  the  London  Road  and  the  river  Ouse  is  about 
one  and  a  half  miles.     The  water  of  Stonehill  Brook 
between  the  London  Road  and  West  Street  is  solely 
supplied  by  the    drainage  natural  and   artificial  of 
a  considerable   area  of  cultivated  soil,  but  at  West 
Street  the  drains  of  two  or  three  inhabited  houses 
empty  themselves  into  the  brook,  and  between  West 
Street  and  the  river   Ouse  the  water  of  the  brook 
stands  at  the  level  of  that  of  the  Ouse.     With  the 
exception  of  the  drains  at  West  Street  just  mentioned 
no  drains    other  than  the  drains  underground  and 
open  of  purely  agricultural  land  discharge  themselves 
in  the   brook.     The  channel    of  the  brook   is  the 
natural  channel  of  a  certain  natural  stream  except  so 
iar  as  its  character  is  altered  by  the  facts  next  men- 
tioned.   The  Inclosure  Commissioners,  acting  under  a 
L)cal  Inclosure  Act  of  43  Geo.  3,  between  the  years 
1802  and  1809,  cleared  out  the  channel  of  the  said 
natural  stream,  and  in  various  places  along  its  course 
somewhat  widened  and  deepened  it,  to  render  it  more 
eflScient  as  a  means  for  draining  a  portion  of  the  tract 
of  land  which  "was  subject  to  the  provisions  of  the  said 
Act.    Afterwards  the  owner  of  Blechley's  Farm,  for 
greater  convenience  in  subdividing  his  fields,  diverted 
the  course  of  the  said  natural  stream  by  cutting  for  it 
an  artificial  channel  which  commenced  at  the  point 
where  the  said  natural   stream   entered   Blechley's 
Farm  from  the  Dean  and  Chapter's  land,  and  which 
vtificial  channel,   after  running  a  length  of  about 
seven  chains,  re-entered  the  old  channel,  the  inter- 
Teaing  portion  of  the  old  channel  being  filled  up  and 
dHU^jr«l     For  the   eivme   putjiose,    and    jiljout  the 
*ns^  [Hrriod,   the  owner  of  Lady  OUviii  l:>fiJirrov?'a 
l»ai  ^\m  diverted  the  coui^  of   the  said  mitural 
••wiJa  by  nuking  for  it  an  artificial  channel,  winch 
^'MMMDced  at  the    point  wbero    tho    said    nfttiiml 
«*^«aii  piiftod  from  BUt^hJej^s  Fann  to  Lady  Oli\ia 
^pWTOl^a  liWid,   otjd  which  artificial  cbaauel,   after 
'^iiQiieg  a  length  of  aboot  eighteen  chains,  le- entered 
«t  oy  thannt^  rcry  nearly  at  the  further  boundaiy 
of  Lady  Olivia  S^Lrrow*a  land,  the  old  ehonntjl  being 
mhlht  OUed  up,  but  being  left  and  stiU  reninitutig 
*cipah|*  of  acting  a»  an  escape  channel  for  iiiirplus 
l^*"!*    fh«    natural   channel  of   the  said    natural 
*^'8WSV  »  aHered  ttod  olTacted  aa  juat  described,  con- 


stitutes the  existing  channel  of  Stonehill  Brook.  The 
width  of  the  channel  of  Stonehill  Brook  varies  firom 
about  fourteen  feet  at  its  upper  extremity  to  about 
fifteen  feet  at  its  lower,  and  its  depth  from  about 
three  feet  to  about  five  feet  between  the  same  limits. 
Before  the  inclosure  under  the  said  Inclosure  Act, 
Stonehill  Brook  was  cleared  out  and  repaired,  some- 
times at  the  joint  expense  of  all  the  owners  of  the 
land  subject  to  the  provisions  of  that  Act,  and  some- 
times by  paupers  of  the  parish  of  Godmanchester 
under  the  direction  of  the  overseer  of  the  poor  of  that 
parish  for  the  time  being,  and  paid  by  him  out  of  the 
general  poor-rates  of  that  parish.  After  the  said 
inclosure  for  a  short  time,  Stonehill  Brook  was  cleared 
out  and  repaired  when  necessary  by  the  paupers  of 
the  parish  of  Godmanchester  under  the  direction  of 
the  overseer  of  the  poor  of  that  parish  for  the  time 
being,  and  paid  by  him  out  of  the  general  poor-rates 
of  the  parish  ;  but  for  the  last  thirty  years  or  there- 
abouts, it  has  been  cleared  out  and  repaired  by  the 
owners  of  the  lands  through  which  it  passes,  each 
doing  that  portion  of  it  which  traverses  his  own  land. 

6th.  It  is  admitted  that  the  said  drain,  sewer  and 
watercourse  called  Stonehill  Brook,  was  and  is  in  a 
foul,  unclean,  and  improper  state  and  condition,  so  as 
to  be  a  nuisance  and  injurious  to  health,  as  in  the 
writ  of  mandamtu  alleged. 

7th.  It  is  also  admitted  that  the  said  drain,  sewer 
and  watercourse,  for  want  of  being  properly  scoured, 
cleaned,  emptied  and  kept,  had  become  and  was 
before  and  at  the  time  in  that  behalf  in  the  writ  men- 
tioned, and  still  is  liable  to  overflow  and  damage,  and 
then  had  overflowed  and  damaged  the  land  of  some  oi 
the  Queen's  subjects  adjoining  and  near  to  the  said 
drain,  sewer  and  watercourse,  and  the  public  way 
called  Graveley  "Way,  as  in  the  writ  of  mandamtu 
alleged. 

8th.  The  question  for  the  opinion  of  the  Court  is, 
whether  the  prosecutor  or  the  defendants  is  or  are 
entitled  to  the  verdict  on  the  first  and  second  pleas  to 
the  return  to  the  writ  The  verdict  on  these  pleas  is 
to  be  entered  as  the  Court  shall  direct,  it  being  agreed 
that  the  verdict  is  to  be  entered  for  the  prosecutor  on 
the  third  and  fourth  pleas  to  the  return. 

Section  43  of  the  Public  Health  Act,  1848,  11  A;  12 
Vict.  c.  68,  enacts  "  that  all  sewers,  whether  existing 
at  the  time  when  this  Act  is  applied,  or  made  at  any 
time  thereafter  (except  sewers  made  by  any  person  or 
persons  for  his  or  their  own  profit,  or  for  the  profit  of 
proprietors  or  shareholders,  and  except  sewers  made 
and  used  for  the  purpose  of  draining,  preserving,  or 
improving  land  under  any  local  or  private  Act  of 
Parliament,  or  for  the  purpose  of  irrigating  land,  and 
sewers  under  the  authority  of  any  commissioners  of 
sewers  appointed  by  the  Crown),  together  with  all 
buildings,  works,  materials  and  things  belonging  or 
appertaining  thereto,  shall  vest  in,  belong  to,  and  be 
entirely  under  the  management  and  control  of  the 
Local  Board  of  Health." 
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Section  2  enacts  "that  the  word  •dittin '  ahall  mean 
and  include  any  drain  of  and  naed  for  the  drainage  of 
one  building  only,  or  premises  within  the  same  cur- 
tilage, and  made  merely  for  the  purpose  of  commu- 
nicating therefipom  with  a  cesspool  or  other  like 
receptacle  for  drainage,  or  with  a  sewer  into  which 
the  drainage  of  two  or  more  buildings  or  premises 
occupied  by  different  persons  is  conveyed. 

"The  word  'sewer*  shall  mean  and  include  sewen 
and  drains  of  every  description,  except  drains  to 
which  the  woid  ^ drain'  interpreted  as  aforesaid 
applies." 

Section  10  of  41  Geo.  8,  c.  109  (inoorpoiated  by  the 
Qodmanchester  Indosure  Act)  enacts  that  such  Com- 
missioners shall  "set  out  and  appoint  such  private 
roads,  &c.,  ditehea,  drains,  amd  waiercourm,  &c.,  in, 
over,  upon  and  through,  or  by  the  sides  of  the  allot- 
ments to  be  mada  and  set  out  in  pursuance  of  such 
Act**  (meaning  the  Local  Inclosure  Act),  "as  they 
shall  think  requisite,"  and  that  •'the  same  shall 
be  made,  and  at  all  times  for  ever  theieafter,  be  sup- 
ported and  kept  in  repair  by  and  at  the  expense  of 
the  owners  and  proprietors  for  the  time  being  of  the 
hnds  and  grounds  directed  to  be  divided  and  enclosed, 
in  such  shares  and  proportions  as  the  CommissioBer 
or  Commissioners  shall  in  and  by  his  <»  their  award 
order  and  direct." 

Kmm,  Q.G,  (I><nt§hu Brawn  mdMarkhjfyri^hhii), 
for  the  prosecutor. 

1st  This  is  a  sewer  vested  in  the  Local  Board 
under  section  48  of  11  ft  12  Vict.  o.  68.  It  is  clearly 
a  sewer  within  the  interpretation  clauses,  for  it  drains 
more  houses  than  one.  By  section  48,  the  Local 
Board  are  bound  to  cleanse  it. 

2nd.  This  is  not  within  any  of  the  exceptions  men- 
tioned in  section  43.  It  is  not  made  by  a  person  for 
"  profit. "    As  to  meaning  of  *  *  profit,"  see 

Oee  V.  Wise,  4  N,  R.  852 ;  88  L.  J.  Q.  R  281. 

8rd.  It  is  not  a  sewer  "made  and  used  for  the 
purpose  of  draining,  preserving)  or  improving  land 
under  any  local  or  private  Act  of  Parliament.**  What 
WM  done  by  the  Commisaioners  under  the  Oodman- 
chester  Inclosure  Act,  with  which  is  incorporated 
section  10  of  41  Geo.  8,  c  109,  did  not  amount  to 
this,  for  the  provisions  of  that  section  were  not 
followed.    See 

-BtorJ  o/Fahmmth  v.  RidUmtam,  8  B.  ft  C.  887. 
Compare  section  68  of  2^  ft  22  Vict  a.  98,  whieh 
repealed  section  145  of  11  ft  12  Vict  o.  88. 

4th.  Even  if  made,  the  case  ahows  it  was  not  used 
for  the  purpose  of  draining,  &c.,  so  as  to  bring  it 
wijfliln  the  above  exception.  jf^^^  q.^.^  j^  ^ply, 

8th.  It  18  clearly  not  within  either  of  the  other  '     [Cookbubn,  C.J.— Do  you  say  that  every  natural 
®*^P*^^-   _      ^  !  stream,  naturaUy  draining  agricultural  Unda  within 

etn.  The  Local  Board  might   oause   this   to   be  <  the  ambit  of  a  borough  in  the  way  this  watercourse 
cleansed  by  the  owner  or  occupier  of  any  premises    does,  was  vested  in  the  Local  Board  as  soon  as  11  *  12 


7th.  If  this  sewer  is  held  not  to  vest  in  tho 

Local  Board,  it  will  frustrate  the  intention  of  the 

Metropolis  Local  Management  Act,   18  ft  19  Viet 
c.  120. 

Jaaqth  Brown  {Meical/c  with  himj,  for  the  defen- 
dants. 

If  this  sewer  were  held  to  be  vested  in  the  Local 
Qoard,  the  effect  would  be  to  cast  three-fourths  of  the 
burden  of  the  rates  on  the  householders,  who  derire 
hardly  any  bene^t  from  this  watercourse,  and  onlj 
O4e-fourth  on  the  landowners,  who  get  nearly  all  the 
be^efit,  section  55  of  21  ft  22  Viot  c,  98,  repealing 
sections  88  and  95  of  11  ft  12  Vict  c.  63.  This  would 
be  80  monatrousi  that  it  is  olear  the  Legislature  caa- 
net  hftve  intend^  it 

1st  This  ia  no^  %  sewer  within  section  43.  The 
preamble  of  11  ft  12  Vict  c.  63,  shows  that  it  wu 
passed  "  for  improving  the  sanitary  condition  of  twm 
and  popuioua  places"  The  prosecutor  ought  to  show 
that  the  few  drains  which  npi  into  it  do  so  of  right, 
and  the  time  during  which  they  have  done  so  ought 
to  be  ahown. 

[CoOKSUANf  C.J.— If  these  agricultural  lands  had 
b^^  bunt  on,  and  the  drains  from  the  houses  ran  into 
i^  would  it  then  )^y9  been  a  sewer  vested  in  the 
Local  Board?] 

Yes,  as  in  the  pase  of  the  Fleet  sewer ;  but  it  was 
not  so  here. 

2nd.  It  is  not  a  sewer  of  such  a  public  nature  as  to 
vest  it  in  the  Local  Board.  Sections  44  and  5S  of 
11  ft  12  Viot  c.  68g  show  that  section  48  never 
intended  to  vest  in  the  Local  Board  private  sewers  of 
landqwners.  If  it  did  so  intend,  the  Board  would  be 
obliged  to  "cover"  miles  of  an.  open  watercourse  in 
the  country,  which  is  absurd.  This  is  illustrated  by 
PaMl  V.  James,  1  Q.  B.  882. 
8rd.  This  watercourse^  if  within  section  43  at  all, 
comes  within  one  of  the  exceptions,  probably  that  of 
"  sewers  made  and  used  for  the  purpose  of  draining," 
ftow  This  is  clear  from  what  was  done  under  the 
Godmanohester  Inclosure  Act  in  1809. 

4th.  This  mandamus  directs  the  Local  Board  to 
cleanse  the  whole  length  of  the  watercourse,  and  if 
the  Court  holds  that  they  are  only  bound  to  cleauM 
that  part  which  is  in  the  town,  the  mandamus  wiU  be 
bad  altogetheri 

Jtegina  v.  The  TUke  Commissioners^  14  Q.  B. 
459. 
[Cbompton*  J.— How  can  that  arise  hflre  ?    Ve 
have  <mly  to  say  for  which  party  the  verdict  i9  to  be 
entered  pn  th^  first  and  second  pleas.] 


whereon  the  nuisance  exists, 
11  ft  12  Vict  c.  63,  s.  58. 


Vict  c.  68,  s.  48,  was  passed !] 
Yes. 
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CoGKBURN,  C.J. —I  think  our  judgment  should  be  | 
for  the  defendants.  I  entertain  very  serious  doubts 
whether  the  Public  Health  Act,  1848,  Vrhich  vests 
certain  sewers  in  the  Local  Board  was  intended  to 
include  sewers  which  are  priyate  property.  It  would 
be  most  strange  if  the  Board  wet«  enabled  to  interfere 
with  priTate  rights  without  making  any  sort  of  com- 
pensation to  the  owners.  Here  the  mandamus  is  to 
compel  the  Board  to  take  a  watercourse  without  any 
r^erence  to  the  propriet<Hs.  What  would  be  the 
p08iti<m  of  a  proprietor  in  this  case  owning  the  parts 
of  the  stream  both  above  and  below  the  houses  which 
drain  into  it  in  West  Street,  supposing  the  owners  of 
those  houses  had  acquired  no  right  to  drain  into  it, 
and  suppoong  an  action  were  brought  by  the  pro- 
prietor for  the  purpose  of  stopping  that  drainage,  if 
the  Local  Board  were  then  to  step  in  and  say,  **  Stop, 
all  is  oars  f  *'  Such  a  consideration  as  this  shows  that 
the  statute  never  can  have  intended  to  interfere  with 
priirate  rights.  Otherwise  we  should  be  obliged  to 
hold  that  a  stream,  the  greater  part  of  which  flows 
through  agricultural  lands,  simply  because  just  at  the 
lower  end  a  few  houses  drain  into  it,  is  therefore 
intended  to  be  wholly  used  as  a  sewer,  and  to  vest  as 
such  in  the  Local  Board.  Such  a  decision  would 
involve  most  serious  consequences  in  the  destruction 
of  private  rights.  But  there  is  no  need  to  decide  that 
point  in  this  ease,  because  I  think  that  this  stream,  if 
within  the  43rd  section  of  the  Public  Health  Act  at 
all,  eomes  within  the  exception  of  sewers  "made  and 
used  for  the  purpose  of  draining,  preserving,  or  im- 
proving land,  under  any  local  or  private  Act  of 
Parliament-  I  certainly  do  not  think  that  a  stream* 
which  flows  through  agricultural  lands  is  vested  in 
the  Local  Board  simply  because  a  few  houses  drain  into 
the  lower  end  of  it.  But  we  need  not  rest  our  deci- 
sion on  that,  because  if  this  stream  was  not  private 
property,  it  was  only  not  so  because  the  Commissioners 
under  the  Local  Inclosure  Act,  set  it  out.  Then  the 
10th  section  of  41  Geo.  8,  c.  109,  says,  that  upon  their 
so  setting  out  and  appointing,  Ac.,  ''the  same  shall 
be  made,  and  at  all  times  for  ever  thereafter  be  sup- 
ported and  kept  in  repair,  by  and  at  the  expense  of 
the  owners  and  proprietors  for  the  time  being  of  the 
lands  and  grounds,'*  &c.  It  is  found  indeed  in  the 
award  contained  in  the  case,  that  the  Commissioners 
tjii  til  \\\t-y^  L  Usirt*!  cmt  tho  cliaiiud,  &c,j  but  it  appedW 
(roiti  lint  tmi  i>f  the  case  thiit  tbej  foiluwud  tlie  pro. 
■Hxiottj*  d  Ihi*  Lociil  A{?t,  which  incorfwml^d  41  Geo.  3, 
*i»  liM,  atidt  aa  a  jury,  we  tniifll  find  that  evon  if  done 
1*y  the  Commissioners  thf^mselvea,  it  was  done  on 
behftlf  0^  And  at  the  ejcpons^  of,  tha  landowiipfa  nliom 
tli«t  Act  difictft  to  do  It.  It  hm  bec^n  decided  in  this 
Conn,  tbil  CoaLmissioaeiiii  &ctitig  under  41  Geo.  3, 
e>  100,  in  mikiog  private  roods,  if  tliey  nmko  tb^m 
t^ctnadvai^  eantiot  make  a  rate  to  relmbarae  them- 
nlveft.  Wis  cannot  fnipposo,  thorofore^  tlmt  the  ^'aui- 
ttmuTintfi  hurB  did  au  ilkgal  &^Xf  nud  at  this  hipie 
d  Xkfm  VI  Liifwr  that  i^ir^rylhing  was  done  rightly.     I 


think,  therefore,  that  this  watercourse  eomes  within 
the  exception  I  have  mentioned.  We  need  not  decide 
now,  whether  the  43rd  section  of  11  &  12  Vict,  c  63, 
intended  to  vest  in  the  Local  Board  a  natural  water- 
course such  as  this,  within  the  ambit  of  a  borough, 
for  the  greater  part  of  its  length  flowing  through  and 
naturally  draining  private  agricultural  lands,  which  at 
its  lower  end  is  drained  into  by  a  few  houses,  but 
I  entertain  no  doubt  that  it  was  not  intended  so  to 
vest, 

Crompton,  J.— It  is  very  difficult  to  understand 
the  clauses  of  this  Public  Health  Act,  but  I  agree  with 
my  Lord,  and  for  very  much  the  same  reasons.  The 
question  before  us  is,  first,  has  this  wateruouwe  vested 
in  the  Local  Board  ?  and,  secondly,  has  the  duty 
accrued  to  them  to  repair  and  cleanse  it  under  the 
Act  ?  It  has  not  been  shown  to  my  satisfaction  that 
it  has  so  vested.  The  foundation  of  Mr.  Keane*s  argu- 
ment was  that  the  Legislature  intended  to  vest  private 
streams  such  as  this  in  the  Local  Board,  but  I  do  not 
think  it  did  intend  to  vest  in  the  Board  a  natural 
watercourse  within  tte  ambit  of  a  borough  such  as 
this,  flowing  for  most  of  its  length  through,  and 
natiually  draining  private  agricultural  lands,  simply 
because  just  before  it  flows  into  the  river,  it  receives 
the  drains  of  a  few  houses. 

Now  has  this  ever  been  made  a  sewer  f  Nothing 
has  been  done  to  make  it  so,  except  what  was  done  by 
the  Commissioners  imder  the  loeal  Act  I  doubt, 
indeed,  whether  deviation  is  a  "making";  a  little 
alteration  is  not  a  "making."  But  if  it  was  so  made 
by  the  Commissioners,  as  a  jury  we  ought  to  find  fipom 
the  case  that  it  was  rightly  done,  and  with  the  sanotimi 
of  the  landowners.  I  think,  therefore,  that  if  this 
stream  is  a  sewer  at  all,  it  was  "made"  within  the 
exception. 

SheE,  J.— 1  think,  first,  that  this  stream  is  not  a 
sewer  at  all  within  section  43  of  11  &  12  Vict  c.  68  ; 
but  that,  secondly,  if  it  is,  it  comes  within  the  excep- 
tion. 

Judgment  for  the  defendants. 


ft*  ^'  \     YTE  v.  BtJtTERFIELD. 

10>  25  Nov.  1864.    ) 
Evidence— Answers  to  Interrogatories  involving  a 
Forfeiture  qf  Estate, 

A  man  tannot  ht  eompclUA  to  answet  ifUetrogatofiss, 
the  amswers  to  tffhieh  expose  himto a  foffritute  ofestaU- 

Kule  obtained  by  Needham^  to  show  cause  why  the 
defendant  should  not  answer  certain  interrogatories  in 
an  action  of  ejectment,  the  facts  of  the  case  were  as 
follows  : — 

The  defendant  was  tenant  to  the  plaintiff  under  a 
lease  which  contained  a  covenant  not  to  underlet  or 
assign :  the  defendant  having  underiet,  tiie  plaintiff 
br^o^t  ^eetmenti  and  dellTered  kktenogatories  to  the 
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defendant,  one  of  which  was:  "Had  the  defendant 
underlet  or  assigned  the  premises  !** 

Laxton  now  showed  cause. 

I  submit  the  "forfeiture"  in  the  46  Geo.  3,  c.  87, 
followed,  as  it  is,  by  the  words,  "of  any  nature  what- 
soever,*' applies  to  a  forfeiture  by  breach  of  covenant. 

May  T.  Hawkins,  11  £zch.  210  ; 

ChesttT  V.  Wi/riUy,  17  C.  B.  410  ; 

2  Phillips  on  Evidence,  892 ; 

Common  Law  Procedure  Act,  1854 ; 

BartUU  v.  Lewis,  81  L.  J.  C.  P.  280  ; 

Wigram  on  Discovery,  81  (2nd  ed.) ; 

FoM  V.  AUUe,  1  Eq.  Ga.  Abr.  77  ; 

Mitford's  Equity  Pleadings,  158 ; 

Uxbridge  v.  Stavelon,  1  Yes.  Term  Rep.  56 ; 

Best  on  Evidence,  756  (8rd  ed.) ; 

2  Taylor  on  Evidence,  1286  (Ed.  1864). 

Needh/am,  in  support  of  the  rule, 

Ltuxts  V.  Wood,  8  Atk.  260  ; 

Hare  on  Discovery,  145  ; 
show  that  Courts  of  Equity  allow  discovery  in  the  case 
of  conditional  limitations  on  a  gift  of  an  estate. 

CocKBUBN,  C.  J.— I  think  this  rule  should  be  dis- 
charged :  I  do  not  think  the  statute  of  George  the 
Third,  in  which  the  words  **  forfeiture"  and  "penalty" 
are  used  together,  applies  here ;  and,  if  it  did,  I  should 
have  doubted  whether  its  provisions  had  reference  to 
eases  of  forfeiture  by  breach  of  covenant  This  case 
arises  by  reason  of  a  contract  whereby  one  person 
shall  have  the  right  to  the  possession  of  certain  pre- 
mises of  another,  unless  he  does  certain  things.  In 
older  language  that  is  called  a  forfeiture,  but  wrongly, 
I  think,  and  my  opinion  is,  that  it  is  not  so.  The 
exercise,  however,  of  the  powers  of  discovery  vested  in 
this  Court,  conferred  by  the  Common  Law  Procedure 
Acts,  is  to  be  governed  by  those  rules  and  principles  by 
which,  in  a  long  series  of  years,  the  Courts  of  Equity 
have  been  guided.  The  Legislature  in  transferring 
to  us  these  new  powers,  must  be  taken  to  have  in- 
vested those  powers  with  the  principles  and  rules 
with  which  Courts  of  Equity  had  administered  those 
powers.  Whether  or  not  the  Legislature  had  so 
limited  our  jurisdiction,  I  am  of  opinion  that,  as  a 
matter  of  legal  obligation  or  of  discretion,  we  must 
.  abide  by  those  rules  by  which  that  branch  of  our 
jurisprudence  has  always  been  governed.  It  was  an 
established  and  long  fixed  role  in  Equity,  that  those 
discoveries  by  means  of  interrogatories,  the  answers  to 
which  involved  a  forfeiture  of  estate  should  not  be 
allowed,  and  I  cannot  think  that  a  Court  of  Law  could 
in  its  discretion,  even  if  it  had  the  power,  disregard 
such  a  rule.  These  interrogatories  would  directly 
contravene  the  principle  involved  in  the  rule,  and  we 
cannot  compel  the  defendant  to  answer  them. 

Cbomfton,  J. — I  am  not  disposed  to  say  that  we 
are  bound  in  all  respects  by  the  exact  practice  or  pro- 
cedure of  Courts  of  Equity  as  to  discorery,  bat  their 


practice  ought  to  be  taken  as  a  great  guide  to  us  in 
matters  of  discovery.  This  seems  to  be  a  principle 
or  rule  adopted  originally  by  the  Courts  of  Eqnitj 
from  the  Courts  of  Common  Law ;  it  must  be  looked 
on  as  a  principle  of  the  Law  of  Evidence,  and  at  (Com- 
mon Law,  the  question  would  arise  only  as  regarded 
witnesses,  and  at  Common  Law  the  parties  were  ex- 
cluded from  being  witnesses ;  but  the  principle  was, 
that  a  witness  could  not  be  compelled  to  answers 
question  the  answer  to  which  involved  a  forfeiture  of 
estate.  That  forfeiture  did  extend  to  forfeiture  of  this 
kind  appears  by  reference  to  Dumpor*s  Case  (1  Sm. 
L.  C.  25),  one  of  the  earliest  on  the  subject.  There  ii 
a  distinction  recognised  by  Courts  of  Equity  between 
cases  of  conditioiud  limitation  and  a  forfeiture  ;  it  is 
a  fine  distinction,  but  the  exception  recognises  the 
principle,  and  the  principle  is  the  more  applicable  to 
this  case,  which  is  clearly  one  of  forfeiture.  We  must 
be  guided  by  the  principles  of  the  Court  of  Chanceiy : 
it  is  a  principle  recognised  by  a  great  authority- 
Lord  Wensleydale ;  and  we  cannot  disregard  it,  and 
ought  not  to  force  a  party  to  answer  a  question 
involving  a  forfeiture. 

Mellor,  J. — I  am  of  the  same  opinion.  It  has 
been  clearly  shown  by  what  the  Lord  Chief  Justice 
and  my  Brother  Crompton  have  stated,  that  we  are 
not  to  be  fettered  by  the  precise  practice  of  the  Court 
of  Chancery;  but  on  the  other  hand,  in  the  case  where 
certain  powers  similar  to  theirs  have  been  transferred 
to  us,  a  doctrine  of  a  rule  of  evidence  is  involved,  and 
we  should  be  going  far  in  its  application  to  disregard 
the  practice  of  the  Courts  of  Chancery,  and  to  exer- 
cise our  discretion  in  an  arbitrary  way.  We  are  to  be 
guided  in  this  matter  by  the  principles  of  Courts  of 
Equity,  and  caimot  allow  these  interrogatories  to  be 
delivered. 

Rule  discharged. 

Q.  B,        )    FisHBR,  Appellant,  v.  Howard, 
26  Nov.  1864.  $  Respondent. 

2  <fe  3  Ftcf.  c  47,  «.  42 — Licensed  Ale-houu-' 
Traveller — Refreshment — Sunday. 

Several  persons  having  taken  their  tickets  at  22*30 
p.m.,  at  a  railway  station  within  the  metropoliian 
police  district,  for  a  train  by  which  ai  12*50  j^.in>i 
ih^  afterwards  proceeded  to  a  place  nine  miles  distant, 
were  served  in  the  interval  with  fermented  Uqwirs  at 
the  refreshment-roams  inside  the  railway  station,  v^hid^ 
were  opened  at  12*40jp.97t. : — 

Held,  that  they  were  travellers  within  the  meaning  of 
section  42  of  2  «b  3  VicL  c  47. 

The  appellant,  Fisher,  was  summoned  at  the  West- 
minster Police'Court  to  answer  an  information,  for  that 
he  being  licensed  to  keep  the  ale-house  known  as  the 
refreshment-rooms  at  the  Victoria  Station  of  the  Lon- 
don, Brighton,  and  Sonth-Coast  Railway,  within  the 
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Hetropolitan  Police  District,  did,  on  Sunday  the  18th 
of  September,  1864,  nnlawfiilly  open  his  said  house 
for  the  sale  of  wine,  spirits,  beer,  &c.,  before  the  hour 
of  one  in  the  afternoon,  the  same  not  being  then  and 
there  for  the  refreshment  of  travellers,  contrary  to 
2&3yi£tc.47,  s.  42. 

The  magistoite  convicted  the  appellant,  but  granted 
a  case,  the  material  fiacts  of  which  were  as  follows  : — 

The  appellant  was,  on  the  day  mentioned  in  the 
inibxmatioii,  a  licensed  victualler,  carrying  on  busi- 
ng at  the  refreshment-rooms  as  aforesaid. 

On  Sonday  the  18th  day  of  September,  a  train  left 
the  Victoria  Station  at  ten  minutes  before  one  o'clock 
in  the  afternoon  for  Croydon,  nine  miles  distant, 
calling  at  six  intermediate  stations.  The  public  were 
admitted  to  the  Victoria  Station,  and  the  office  was 
opened  for  the  delivery  of  tickets  at  half-pest  twelve 
o'clock  in  the  afternoon.  At  twenty  minutes  before 
one  o'clock  in  the  afternoon  the  said  refreshment- 
rooms  (which  are  within  the  said  station)  were 
opened  by  the  said  appellant,  and  twenty-five  per- 
sons then  entered  the  said  refreshment-rooms  and 
were  served  with  fermented  liquors.  These  twenty- 
fiTe  persons  had  taken  tickets  for,  and  proceeded  after- 
wards by,  the  said  train. 

'So  evidence  was  given  to  show  whence  any  of  these 
persons  had  come  before  they  entered  the  railway 
station,  nor  whether  they,  or  any  of  them,  were  resi- 
dent in  the  metropolis. 

The  10th  section  of  the  *'  Public-house  Closing  Act, 
1861,"  27  k  28  Vict.  c.  64,  was  referred  to  in  support 
of  the  appellant's  argument. 

The  magistrate  was  of  opinion  that,  upon  the 
endence  before  him,  there  was  nothing  to  show  that 
any  of  the  said  persons  were  travellers  before  they  had 
started  on  their  journey  by  the  train.  That  if  they 
were  travellers,  as  contended,  before  they  commenced 
their  journey  by  railway,  they  would  have  been 
entitled  to  call  at  any  public-house  in  any  street  on 
their  way  to  the  railway  station  and  demand  refresh- 
ment as  travellers,  and  that  the  10th  section  of  the 
Public-house  Closing  Act,  1864,  had  no  bearing  on 
the  case. 

^e  question  submitted  for  the  consideration  of  the 
Conrt,  was,  whether  a  person  entering  a  railway 
Nation,  with  the  intention  of  starting  by  a  train 
therefrom,  becomes  thereby  a  traveller  within  the 
meaning  of  the  2  &  8  Vict.  c.  47,  s.  42 1 

That  section  enacts  :  "That  no  licensed  victualler 
or  other  person  shall  open  his  house  within  the  Metro- 
politan district,  for  the  sale  of  wine,  spirits,  beer,  or 
('ther  fermented  or  distilled  liquors,  on  Sundays, 
Christmas-Day,  and  Oood-Friday,  before  the  hour  of 
one  in  the  afternoon,  except  refreshment  for 
trayellers." 

Section  10  of  the  Public-House  Closing  Act,  1864 
27  & 28  Vict  c  64),  enacts,  that  "nothing  herein- 
contained  shall  fl^ly  to  the  sale  at  a  railway  station, 
Wtween  fhts  Iwnn  of  one  and  four  o'clock  in  the 


morning,  of  exciseable  liquors  or  refreshments  to 
persons  arriving  at  or  departing  from  such  station  by 
railroad." 

Atkinson  v.  Sellers,  28  L.  J.  M.  C.  12  ; 

Taylor  v.  Hvmphreys,  30  L.  J.  M.  C.  242 ;  and 
again  in  C.  P.  18  Nov.  1864, 
were  not  referred  to  in  the  argument 

C,  Pollock,  for  the  respondent. 

The  magistrate  was  right  It  is  quite  immaterial 
whether  the  refreshment  be  within  or  without  the 
railway  station.  If  a  man  is  a  traveller  as  soon  as  he 
leaves  his  house,  he  will  be  entitled  to  knock  up  any 
innkeeper  on  his  way  to  a  railway  station. 

[Crompton,  J. — Do  you  say  he  would  not  be  a 
traveller  if  he  had  come  up  from  Croydon  on  this 
occasion!] 

He  would  not  if  lus  house  was  close  at  hand.  The 
test  is,  whether  his  home  is  near. 

[Crompton,  J. — Is  a  man  not  a  traveller  who  has 
started  on  his  journey  and  taken  his  ticket,  simply 
because  he  prefers  having  refreshment  before  the  train 
starts,  to  having  it  at  an  intermediate  station  ?  Is  a 
man  who  has  taken  his  ticket  and  got  into  the 
carriage,  not  a  passenger,  simply  because  the  train  has 
not  yet  moved  ?  The  common  sense  of  all  mankind 
will  say  that  these  persons  here  were  clearly 
travellers.] 

[Mellor,  J. — ^The  object  of  the  statute  was  to  pre- 
vent persons  sitting  and  drinking  in  public-houses 
during  those  hours.  It  would  be  an  abuse  of  the 
statute  to  say  that  a  man  who  has  taken  his  ticket,  as 
in  this  case,  is  not  a  traveller  within  the  meaning  of 
the  section.] 

Section  10  of  the  Public-House  Closing  Act,  1864, 
contains  a  special  exemption  in  favour  of  railway 
refreshment-rooms ;  and  there  being  no  such  exemp- 
tion in  the  2  &  3  Vict.  c.  47,  it  is  clear  that  this 
statute  makes  no  difference  between  railway  and  other 
refreshment  places.  The  taking  a  ticket  does  not 
make  a  person  a  traveller,  but  only  shows  his  inten- 
tion to  become  one. 

Sleigh,  Poland,  and  ff.  T.  Jenkins,  for  the  appel- 
lant, were  not  called  on. 

Cromftok,  J. — Our  judgment  is  for  the  appellant. 
The  word  "  traveller  "  is  not  a  technical  term,  and  it 
is  quite  clear  that  these  persons  were  '*  travellers  "  in 
the  common-sense  use  of  the  word. 

Mellor,  J. — I  am  of  the  same  opinion.  It  must 
be  understood  that  our  judgment  is  based  on  the 
special  facts  of  this  case. 


Shee,  J.,  concurred. 


Judgment /or  the  ajjpellant. 
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Q.  B.  )  Whitblbt,  Appellant,  v.  Ahmi- 

26  Nov.  1864.     J  taok  and  Others. 

4  Geo.  4,  c.  34,  «.  3 — Master  and  Servant — 
FenaliyfoT  (jA&encefrwn  Service, 

W  worked  as  a  stufi-presser  and  t/tuff-finrnktr^  exehi' 
sively  for  certain  employers^  tuperinUnding  a  gang  qf 
Umr  workmen^  btU  toorked  cUao  toUh  his  own  handSt 
and  received  loeeklyjrom  the  employers  the  whole  of  the 
wages  carried  by  the  gang  by  piecework,  and  after  de- 
ducting a  certain  per-^entage  for  himself,  divided  the 
rest  equally  among  the  work»ien  and  himself: — 

Held,  thai  W  was  liable  to  he  oownctedfor  absenting 
himself  from  his  service  before  the  completion  of  his 
contract,  under  section  3  o/  4  Oeo,  4,  c.  84. 

At  a  Petty  Sessions  at  Bradford  in  the  county  of 
York,  an  information  was  laid  agahist  the  appellant 
Whiteley,  by  the  respondents,  for  an  ofifenoe  nnder 
4  Geo.  4,  o.  S4,  s.  8. 

It  was  proved  in  evidence  that  before  the  4th  of 
Ikfoi^h,  Whiteley  worked  for  the  respondents  as  a 
stnff-finisher  and  staff-presser  of  Italian  goods.  He 
worked  at  this  with  his  own  hands  as  well  as  directed 
others^  the  respondents  saperintending  the  work. 
Abont  twenty  men  did  the  work.  Whiteley  en- 
gaged them,  subject  to  the  approval  of  the  respon- 
dents, and  could  discharge  them  with  the  respondents' 
permission.  His  wages  were  paid  weekly  by  the 
piece,  in  the  following  manner :  Whiteley  received 
every  week  the  wages  earned  for  the  work  done  by 
himself  and  all  the  men  under  him,  took  five  per 
cent,  for  himself,  and  then  divided  the  remainder 
among  the  man  under  him,  he  taking  an  equal  share 
of  the  remainder  himself.  Whiteley  was  entirely  the 
servant  of  the  respondents,  working  exclusively  for 
them.  If  goods  were  injured,  the  respondents  sus- 
tained Uie  loss»  exeept  in  the  case  of  Whiteley*s  gross 
negligence.  The  respondents  provided  aU  the  tools 
for  pressing,  both  for  Whiteley  and  all  the  men  under 
him. 

On  the  4th  of  Marchi  W)iiteley  contracted  verbally 
with  the  respondents  to  serve  them  for  twelve  months 
on  the  old  terms,  and  immediately  went  to  his  work, 
and  continued  at  it  till  the  S4th  of  March,  wlien  he 
left,  and  did  ^ot  come  back/  On  the  X8th  of  March, 
he  sent  the  Tupondents  a  written  notice  that  he 
should  leave  them  that  d^  week^  which  the  respon- 
dents refused  to  accept.  They  paid  him  his  wages 
every  Saturday  afler  the  4th  of  March,  just  as  before. 
On  these  facts,  the  magiBtrates  were  of  opinion 
that  he  had  committed  an  ofience  under  section  8 
of  4  Geo.  4,  c  84,  and  sentenced  him  to  the  House 
of  (Correction  for  one  month  with  hard  labour.  On 
the  application  of  the  appellant  the  Justices  stated 
a  case  for  the  opinion  of  the  Court,  the  questions 
being — 

1st.  Whether  the  appellant  was  an  artificer,  la- 


bourer, or  o^r  person  within  the  meaning  of  4  Geo.  I, 
c  84,  &  8. 

2nd.  Whether  the  contract  was  bindings  and  if  m, 
the  contract  not  being  in  writing,  was  thereasoffl* 
oient  entry  into  the  respondents  service ! 

Section  8  of  4  Geo.  4,  c.  84,  enacts,  "  That  if  any 
servant  in  husbandry,  or  any  artificer,  calico  printer, 
handicraftsman,  &o.,  labourer,  or  other  person,  shall 
contmct  with  any  person  or  persons  whomsoever  to 
serve  him,  her,  or  them,  for  any  time  or  times  what- 
soever,  or  in  any  other  manner,  and  shall  not  autar 
into  or  commence  his  or  her  service  aooordii^  to  kia 
or  her  coutraet  (such  contmct  being  in  wiitiag  and 
signed  by  the  contracting  parties),  or  having  sntend 
into  such  service  shall  abaent  himself  or  heraelf  fiom 
his  or  her  service  before  the  term  of  hia  or  her  oob< 
tracts  whether  such  eontract  shall  be  in  wiitiog  or 
not  in  writing,  shall  be  completed,  or  neglect  to  fuliU 
the  same,"  any  Justice  may  commit,  Ac 

No  counsel  appeared  for  the  appellant 

Mauh  for  the  respondents. 
This  man  laboured  with  his  own  hands,  and  waa 
exclusively  the  servant  of  the  respondents,  and  there- 
fore was  rightly  convicted, 

Lawrence  v.  fbdd,  82  L.  J.  M.  C.  238  ; 
Eaaparie  Gordon,  25  L.  J.  M.  C.  12. 

Crompton,  J. — I  think  the  conviction  was  rights 
linoe  this  man  worked  with  his  own  hands. 

Mellob,  J.— I  concur.  There  was  certainly  » 
entry  on  the  4th  of  March  to  satisfy  the  statute. 


Shsb,  J.,  concurred. 


Con/vidion  afjtroitl 


Q.  B«         \  Watson,  Appellant, «. 
29  IfoY.  1864.   (  Mabtih.  Respondent 

OoTftm— GjROHrTOv,  Mellob,  and  Shbe,  JJ. 

5  Oeo,  4,  ft  83, «»  i—Inar%menU  of  Qming^ 
Current  Coin  of  the  Realm. 

Persons  tossing  halfpence  in  the  pMie  highway,  ^ 
betting  and  exchanging  money  upon  the  rcsnU  of 
**heads"  or  ''tails,"  are  not  liable  to  be  convided  under 
the  Ml  section  ofb  Oeo.  4,  e.  88, 9inc€  halfpence  are  net 
•*  instruments  of  gaming'*  unthin  the  meaning  of  thai 
section. 

At  a  Pet^  Sessions,  at  Dewsbuiy,  the  appftUan^ 
Watson  was  summonad  before  two  Justices  for  the 
West  Biding  of  Yorkshire,  to  answer  a  complaint, 
*<For  that  he,  at  Gomeraal,  in  the  West  Riding  of 
the  county  of  York,  did,  on  a  certain  day,  mUawiiiUy 
plsy  in  a  certain  highway  there  situate,  with  oerUin 
instruments  of  gaming  called  halfpence,  at  a  certftin 
game  of  chance  oaUed  toss,  contrary,"  &o.  The  com- 
plaint was  laid  under  the  5  Qeo.  4,  c.  88. 
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It  WIS  provfrl  lliht,  on  tJiu  day  m  ^lucstiaiii  Watsnn^ 
md  a  ntimW  of  otlipr  jH!rsoQ9»  were  soen  npoii  tlio 
liifliwiy  (It  Gnnnerial,  by  two  polico  constabkn. 
Witson  was  tosamg  up  lialfpence  of  thu  or^linary 
enrrcatootn  of  tlie  realm,  aui  li«  and  the  other  per- 
KXtB  were  betting  upi>ii  the  uuinbLn-  of  **  heads"  ur 
**taik"  The  halfpence  caine  down,  und  monL^y  ]jas3ed 
between  liim  and  others  on  thi?  result  of  such  tos-Hing. 

Tie  migutrites  convicted  WntiMJiij  and  souteiiced 
bhn  to  Ukt  House  of  Correction  for  soren  iky  ft,  but 
stAted  A  Cft»e  for  the  o|)inion  uf  Ihbi  Cyurt,  containin|Lf 
Ae  ibofe  fiicta.  If  tho  rf>urt  should  bo  ijf  opinion 
tillt  hdfjwiec  used  m  the  manner  state'd  above  wero 
iwtnmieiitR  of  pruning,  ^^rithin  tlia  meauiug  of  tho 
f«gBuit  Act,  the  conviction  \\*fl.s  to  be  coiifirm*:il,  and 
if  ftol  tben  the  coanctiun  wa-s  to  be  qua^ihed. 

SoBlioQ  4  of  the  Vagmiit  Act,  5  i?«o.  4,  c.  83, 
MiActa,  "Thftt  ev*»r5^  person  playing  or  betting  in  any 
ibwjt,  rotd,  highway,  or  otlit?r  op^n  and  public  place, 
il  or  with  ftoy  table  or  inatrunient  of  gaming,  at  any 
pme  or  pretendtnl  game  of  chance^  shaU  bs  deemed  a 
npe  and  mgalxiod  witliiu  the  Imo  intent  and  ma-AU' 
i^of  thia  Act, "  and  that  iiny  Justice  may  commit,  &c. 

Ko  cotm»el  appeared  for  the  respondent. 

(JuA'fi,  f^  th«  appellant.    Halfpence  are  not  instru- 
BMtfi  of  gamitig  within  the  Act^ 
tCaowfToif,  J. — Are  poas  and  thimbloa  f] 

FtB  CmilAM. — We  cannot  strain  the  Act  so  for  us 
l«  indodi  hatfpenoe. 

Ctrnvidion  qnmh^d. 


Q,B.  {    TROIfiJj^Appcllant,  V- 

29  Nov.  1S64.    {    JiiHii,  Bespondent. 

c  109,  «.  11. 

i  lui  v^uA  exUnds  JHm  one  han^  marlt^  to  th& 
niidU  of  it  iidal  rivcr^  which  u  mnched  at  &ttt  tnd  (& 
« Mtme  m  the  hartk  Btiffidietitlif  hfm^g  to  keep  th^  nH 
q^Ut  JSrm^  0md  is  ktpi  up  at  the  other  e^uf  h^  corks 
teitk  Uad  lo  keip  (t  down  in  tht  rmr^  in  mdi  a 
^fmmBf  AoE  10A«»  a  io/mon  tmithts  the  net,  tJte.  stoajt 
fiiici  ttOf  and  the  iiet  gathers  round  and  tiitangles  the 
^itnot  a  '*yLwrf  en(finc  "  toUhin  the  Tneaning  of 
U  e/24  <fe  25  Vid.  t.  109. 

Thii  w«a  a  case  stated  by  Juiticos  for  the  opinion  of 
il^t  Camt  Wider  20  k  21  Yict  c.  43,  containing  ^ti 
•f  which  tlia  maten&l  part*  are  as  foUowg  i^ 

At  a  Piitty  Sessions,  held  at  Cardigan  for  the  county, 
•n  tJi/onnation  woa  preferred  by  the  respondent  Jono* 
^nst  Ihd  appellant  Thoma^  for  an  offence  against 
•eliaii  11  of  24  t  25  Vict.  c.  109,  for  using  **  certain 
ktd  «iig^i,  to  wit,  Ofiftain  neta  temporarily  fixed  to 
I  iki  aaU  for  the  parpoee  of  catching  &atmon  in  a  part 
■^^iki  tidal  watara  of  the  riyer  Tivj  (such  part  com- 
^^w|  ftboitt  three  milea  of  the  said  river).  '^ 


It  was  proved  that  Thomas  was  seen  settiag  three 
nets  for  catching  salmon  on  one  side  of  the  Tivy, 
which  were  placed  about  twelve  yards  apart,  and 
extended  to  near  the  centre  of  the  river.  Each  of 
the  nets  was  attached  at  one  end  to  a  stone  which  was 
on  the  bank  of  the  river,  and  which  weighed  from  six 
to  twelve  pounds,  ai^d  kept  the  net  quite  firm.  At 
the  other  end  the  net  was  kept  up  by  corks  with  lead 
to  keep  it  down  in  the  river.  The  river  was  three  or 
four  feet  in  depth,  and  it  was  doubtful  whether  the 
net  would  reach  the  bottom.  The  net  was  six  yards 
in  length,  and  one  yard  sixteen  inches  in  depth.  Tho 
nets  do  not  remain  ths  satnd  length  in  the  water,  they 
oontraet  very  mnch.  They  Are  alw«y«  placed  in  qmet 
wtit^r  and  not  in  a  coirent.  When  a  salmon  touches 
I9ie  net,  the  stone  gives  way,  lind  the  net  moves,  and 
gathers  together,  and  the  salmon  gets  entangled  is&d 
dies,  and  (in  the  words  of  one  witness)  "the  salmon  te 
rolled  up  like  a  rabbit  in  a  net  I  do  not  know 
whether  such  a  het  would  catch  salmon  without  a 
stone.  It  requires  a  weight  to  hold  the  net  and  keep 
it  extended. "  The  effect  of  nets  thus  set  would  be 
to  catch  and  scare  salmon.  This  part  of  the  Tivy 
was  tidal  and  navigable.  The  magistrates  being  of 
opinion  that  the  nets  in  question  were  fixed  engines 
within  section  11  of  24  &  25  Yict  c  109,  convicted 
Thom&s,  and  fined  him  Is. 

The  question  for  this  Court  was^  whether  or  not  the 
conviction  was  right  And  the  Court  was  requested 
to  remit  the  case  to  the  Justices  with  their  opinion 
thereon. 

Section  11  of  the  Salmon  Fishery  Act,  1861,  enacts, 
that  ''no  fixed  engine  of  any  description  shall  be 
placed  or  used  for  catching  salmon  in  any  inland  or 
tidal  waters ;  and  for  the  purposes  of  this  section  a  net 
that  is  secured  by  anchors,  or  otherwise  temporarily 
fixed  to  the  soil,  shall  be  deemed  to  be  a  fixed  engine ; 
provided  always  that  nothing  in  this  section  contained 
shall  be  deemed  to  apply  to  fishing  weirs  or  fishing 
mill-dams.** 

Section  4  enacts,  that  the  words  ''  'fixed  engine*  shall 
include  stake-nets,  bag-nets,  putts,  puttchers,  and  all 
fixed  implements  or  engines  for  cstohing  or  for  facili- 
tating the  eat<^iing  of  fish.** 

Eeamt  <2.C7.,  snd  /.  IT.  Bawm,  for  the  appeUant. 

This  is  not  a  fiked  engiae,  for  it  n»oved  and  left  s 
dear  passage  as  soon  as  one  fish  «ame  into  it|  or  if  any 
one  on  the  bank  acddentally  kaooked  the  stone  off. 

ffainiin§e  Cfi/krd  foi  the  rsspondentk 

This  is  a  fixed  engine,  f<Hr  it  is  a  maohine  wUfsh 
works  day  and  nig^t  when  men  an  oslesp.  Xfkttnan 
labour  is  employed,  the  fish  have  a  ehanee  of  «soap% 
for  men  tiro,  but  mashines  never.  This  distiactioa  Is 
drawn  in  2  Henry  6,  e.  15. 

[Cbompton,  J. — Bat  when  one  fish  is  taken  the  not 
is  gone  for  that  time.] 

Yss,  but  there  were  three  hers ;  sad  a  man  might 
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have  relays  of  them  all  the  way  np  a  river.  This 
would  clearly  be  within  the  mischief  of  the  statute. 

[Ckompton,  J. — There  is  nothing  in  the  Act  to 
show  that  you  may  not  use  two  moveable  engines  so  as 
to  have  the  same  effect  as  one  fixed  engine.] 

The  statute  is  passed  to  prevent  that  effect.  This 
is  "  a  net  temporarily  fixed  to  the  soil,"  and  therefore 
"a  fixed  engine." 

[Mellor,  J. — If  the  case  made  it  appear  that  the 
intention  and  effect  were  continuously  to  block  up  the 
river,  then  the  conviction  might  be  right] 

Crompton,  J. — We  think  the  magistrates  were 
wrong.  This  stone  is  not  an  anchor  fixed  into  the 
ground,  and  it  is  impossible  to  say  that  a  net  moored 
at  one  end  to  a  bank  by  a  moveable  stone,  whieh  is 
cleared  away  when  the  first  fish  comes,  is  a  ''fixed 
engine  "  within  the  meaning  of  the  statute. 

Mellob  and  Shee,  JJ.,  concurred. 

Conviction  revened. 


9,  11,  18  Nov.  1864. 


Taylor  v.  Humfries. 


Opening  Public-Uouse  before  12*30  on  Sunday 
— 11  <fc  12  Vid.  c.  49, «.  \— Traveller. 

A  person  who  comes  abroad  on  a  Sunday,  either 
for  business  or  pleasure,  and  by  reason  thereof  needs 
re/reshmeiU,  is  a  traveller  toiUun  11  di  12  VieL  e,  49, 
s.\:hUifhe  comes  abroad  merely  to  obtain  drink,  he 
is  not. 

It  is  for  the  ir^ormer  to  prove  that  the  prohibUian 
contained  in  the  above  section  has  been  infringed,  and 
that  the  case  is  not  within  the  exception. 

Whether  the  publican  believed  that  Ms  ffuest^  either 
when  he  admitted  or  when  he  supplied  him,  was  such  a 
traveller,  is  for  the  Justices  to  decide,  on  consideration 
of  the  eireumstances  vnder  whieh  he  was  admitted  and 
supplied. 

The  appellant,  a  licensed  victualler  at  Moseley,  in 
Worcestershire,  was  summoned  before  Justices  in 
Petty  Sessions^  under  11  ft  12  Vict  c  49,  s.  1,  for 
opening  his  house  on  Sunday,  the  17th  of  April,  1864, 
before  12*30  in  the  forenoon,  other  than  for  the 
refreshment  of  traveUers  ;  and  the  Justices  convicted 
him,  sulrject  to  the  opinion  of  the  Court  on  the  follow- 
ing case  :— 

It  was  proved  by  the  evidence  of  Thomas  Place,  a 
police-constable,  that  at  twenty  minutes  past  eleven  in 
the  forenoon  of  the  day  mentioned  in  the  Information, 
he  went  to  the  defendants  house,  and  finding  the  door 
dosed,  but  unfastened,  opened  it  and  walked  in,  and 
found  thirty-two  men  and  women  were  in  the  house,  of 
whom  some  were  seated  in  the  tap-room,  others  stand- 
ing in  the  pass^|{e  leading  from  the  front-door,  and  in 
which  tfao  bar-vindow  is  situated ;  some  were  drink* 


ing  or  had  ale  before  them,  and  some  of  the  men  vere 
smoking.  The  defendant's  daughter  was  engsged  in 
drawing  beer  for  the  company.  The  defendant  told 
Place  that  the  company  were  all  strangers,  upon 
which  Place  replied,  "I  suppose  you  call  them 
travellers?"  He  said,  "Yes,  they  are  travellers.'* 
Several  got  up  and  said  they  came  from  Birmingham. 
They  were  strangers  to  witness,  and  had  the  appear- 
ance of  Birmingham  artisans ;  and  it  was  assomed  or 
admitted  that  they  came  from  Birmingham.  Their 
conduct  was  orderly.  The  defendant's  house  is 
situated  a  little  more  than  two  and  a  half  miles  from 
the  centre  of  the  town,  and  the  borou^^  extends  to 
within  about  one  and  a  half  mile,  and  is  built  upon  up 
to  the  boundary,  from  which  rows  of  houses  or 
detached  villas  stretch  to  the  village  of  Moseley.  Two 
of  the  customers  on  the  occasion  were  called  as 
witnesses,  and  proved  that  they  were  inhabitants  of 
Birmingham,  and  had  walked  from  the  town  through 
lanes  and  fields  that  morning,  thereby  extending  their 
walk — ^the  one  to  seven,  the  ol^er  to  eight  miles, 
before  reaching  the  defendant's  house,  where  they  had 
ale  and  bread  and  cheese  on  their  way  home.  They 
stated  that  they  did  not  leave  home  with  the  inten- 
tion of  calling  at  defendant's  house.  It  was  also 
proved  by  them  that  they  were  asked  if  they  were 
travellers  before  being  supplied,  and  that  they  replied 
that  they  were.  These  witnesses  were  at  that  time 
within  about  two  miles  of  their  residences ;  and  the 
few  whose  addresses  were  ascertained  appeared  to  be 
inhabitants  of  that  part  of  Birmingham  nearest  to 
Moseley,  and  within  a  mile  and  a  half  or  two  miles 
of  it :  of  course,  some  might  have  come  a  greater 
distance. 

For  the  defendant  it  was  contended,  first,  that  there 
was  not  sufficient  evidence  of  opening,  as  no  distinct 
opening  had  been  proved.  The  Justices  were  of 
opinion  that  the  fact  of  persons  being  in  the  house, 
especially  in  the  entrance  passage  and  at  the  bar, 
although  the  policeman  had  not  actually  seen  the  door 
opened,  was  sufficient  to  enable  them  to  draw  an 
inference  that  the  house  had  been  opened ;  and  consi- 
dering also  that  the  witnesses  for  the  defence,  who 
proved  admission,  had  been  obtained  without  difficultyr 
were  of  opinion  that  the  evidence  was  sufficient  ontii^ 
point 

It  was  then  contended  that  the  company  were 
travellers ;  that  they  lived  in  another  parish,  and  that 
on  their  representing  themselves  to  be  travellers,  the 
landlord  was  bound  to  supply,  them.  On  the  whole 
case  the  Justices  were  of  opinion  that,  for  all  that 
appeared  to  the  contrary,  the  company  assembled  had 
come  from  Birmingham,  many  of  them  a  distance  of 
less  than  two  miles;  that  although  the  fact  of  a  man 
being  a  traveller  was  not  actually  a  question  of  dis* 
tance,  he  must  be  on  a  journey  or  a  wayfarer ;  that, 
firstly,  in  the  case  of  such  as  they  assumed  had  only 
come  from  the  near  end  of  Birmingham,  proceeding  on 
foot  a  distance  of  less  than  two  miles  did  not  con* 
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stitnte  a  joomey ;  and  next,  as  to  the  others,  who 
were  shown  to  hare  taken  a  longer  walk,  and  to  be  at 
so  short  a  distance  from  their,  homes,  that  they  had 
ceased  to  be  trarellers  in  the  same  degree  as  if  the 
same  indiridnals  had  arrived  in  Birmingham,  and  had 
applied  for  refreshment  at  a  tavern  in  the  same  street 
as  their  own  residences.  They  were  of  opinion  that 
the  fact  of  the  public-house  not  being  in  the  same 
parish  as  the  residence  of  the  customer,  was  unim- 
portant; that  under  the  circumstances  the  persons 
vere  not  travellers,  and  that  the  inquiry  made  at  the 
entrance  of  the  customers  could  not  be  considered 
Ind&U,  and  they  fined  the  defendant  the  sum  of  forty 
shilling  and  costs. 

Baya,  Seij,,  for  the  appellant 
(His  aigument    sufficiently  appears   in  the  judg- 
ment.) 

Keane,  Q,C,,  for  the  respondent 

The  guests  were  not  travellers,  and  the  burden  of 
proring  that  they  were  so  is  cast  on  the  appellant,  the 
penon  informed  a^inst, 

TehnaiU  v.  Cumberland,  23  J.  of  P.  51. 
That  case  is  not  reported  elsewhere.  To  make  persons 
travelers  within  the  meaning  of  the  Act,  there  must 
^toil  consequent  on  the  travelling,  so  that  the  person 
f^^oins  refreshment,  and  that  constitutes  the  differ- 
ence betweeu  refreshment  and  luxury.  Parochiality 
has  nothing  to  do  ^th  the  question. 

B(Pj€8,  SerjL,  in  reply. 

The  following  cases  were  alao  cited  : 
R.  V.  Ivetu,  7  C.  A  P.  218 ; 
Attinsan  v.  Seliers,  5  C.  B.  (n.  8.)  442 ;  28  L.  J. 

M.  C.  12; 
TayUfT  V.  Humfrks,  10  C.  B.  (n.  8.)  429 ;  80  L. 

J.  M.  G.  242. 

28  Nov.  1864. 

Erle,  C.J.,  now  delivered  the  following  judgment 
of  the  Court  :— 

In  this  case  the  question  is,  whether  the  evidence 
ioppoTted  the  information,  and  the  answer  depends 
roainlyon  the  meaning  of  the  word  "traveller"  in 
the  itatute.  It  has  been  contended  for  the  appellant, 
tbt,  as  the  persons  admitted  into  his  house  were 
^itians  of  Birmingham  walking  out  in  the  country  on 
^^««»day  morning,  and  needing  refreshment  by  reason 
'i  the  walk,  that  therefore  they  were  travellers  taking 
r^fnahment  within  the  words  of  the  Act ;  that  the 
inhabitants  of  Birmingham  and  other  similar  towns 
ffiay  well  desire  to  emerge  from  a  crowded  region, 
'^rered  with  brick  and  smoke,  and  are  legally  and 
u^crally  right  in  gratifying  that  desire,  by  taking  a 
'^  into  the  country  during  the  hours  best  suited  for 
*%ht  of  the  ran;  in  other  words,  on  the  only  day 
"3  vhkh  artuuia  are  free— on  Sunday  morning :  that 
^i  prohibitum  agumt  supplying  any  fermented 
Ijltton,  nA  iftdeed  any  sustenance  whatever,  on 
'^'^y  tfll  hdr-pitt  twelve,  imposed  on  all  throughout 


Great  Britain,  who  have  any  licence  whatever  to  sell 
cider,  or  beer,  or  wine,  or  spirits,  attaches  on  a  very 
large  part  of  the  class  that  gain  their  livelihood  by 
supplying  food  to  the  stranger  and  the  homeless  ;  and 
that  the  wants  of  the  persons  maintaining  themselves 
in  the  area  between  the  Land's  End  and  the  North  of 
Scotland  are  very  various,  considering  the  variety  of 
habits  incidental  to  living  in  town  and  [country,  on 
sea  and  land,  on  mountain  and  marsh,  north  and  south, 
on  the  surface  and  in  mines,  and  the  like ;  and  as  the 
extensive  prohibition  is  subject  to  an  exception,  the 
exception  was  probably  intended  to  be  capable  of  ex- 
tensive application  in  proportion  to  the  prohibition  : 
that  the  intention  of  the  Legislature  in  the  prohibition 
was  to  promote  the  better  observance  of  the  Lord's- 
Day  in  general,  and  in  particular,  by  excluding  those 
who  yield  too  much  to  the  attraction  of  the  public- 
house  from  their  accustomed  haunts,  to  bring  them  to 
places  of  worship,  and  so  to  the  paths  of  piety  and 
virtue :  that  the  intention  of  the  Legislature  might  also 
in  part  be  promoted  by  permitting  resort  to  the  beauties 
of  nature  at  proper  seasons,  and  allowing  wholesome 
refreshment  needfiil  for  the  comfortable  enjoyment 
thereof ;  and  that  the  same  intention  would  probably 
be  in  part  defeated  by  confinement  in  noisome  air, 
and  deprivation  of  wholesome  sustenance  when  needed ; 
that  therefore  the  word  "traveller"  ought  to  be  con- 
strued to  include  all  who  fare  abroad,  either  from  a 
desire  to  e^joy  country  sights  and  sounds,  or  from 
any  other  motive  of  business  or  pleasure,  except  the 
desire  for  excessive  drinking ;  and  that  any  supply 
of  refreshment  needed  by  reason  of  such  faring 
abroad,  ought  to  be  construed  to  be  refreshment 
to  a  traveller.  It  was  further  contended  that,  as 
the  exception  of  refreshment  to  a  traveller  is  con- 
tained in  the  clause  creating  the  prohibition,  the 
burden  of  proving  that  the  prohibition  has  been  in- 
fringed, and  that  the  case  \&  not  within  the  exception, 
is  cast  on  the  informer,  QUI  v.  Scriwna  (7  T.  B.  27) ; 
IL  V.  PraUeti  (6  T.  R.  659) ;  and  that,  if  the  pub- 
lican believed,  or  had  reason  to  believe,  when  he 
supplied  the  drink,  that  he  was  supplying  refreshment 
to  a  traveller,  he  ought  not  to  be  convicted.  We 
think  that  this  argument  of  my  Brother  Hayes  for  the 
appellant  is  well  founded,  and  that  the  statute  ought 
to  be  construed  on  the  principles  that  he  has  con- 
tended for.  We  think  that  a  person  would  be  a 
traveller  within  the  exception  if  he  came  abroad  from 
any  of  the  motives  above  suggested  as  legitimate,  and 
by  reason  thereof  needed  refreshment :  but  if  he  came 
abroad  merely  because  he  desired  to  go  to  a  public- 
house  and  obtain  drink,  he  would  not  The  circum- 
stances under  which  the  guest  was  admitted  and 
supplied  would  be  matter  for  consideration  in  de- 
ciding whether  the  publican  had  reason  to  believe,  and 
did  beUeve,  that  he  was  a  traveller  within  the  descrip- 
tion, either  when  he  admitted  him,  or  when  he  after- 
wards supplied  him ;  such  as  whether  he  was  a  stranger 
or  a  neighbour,  whether  he  delayed  longer  or  took 
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more  than  was  consistent  with  the  need  of  refiresh- 
ment  The  distance  also  would  be  relevant ;  but  no 
role  can  be  laid  down  for  a  defined  distance,  as  that 
which  may  be  short  for  the  vigoroos  may  be  long  for 
the  weakly. 

The  cases  decided  on  the  matter  support  tbe  appel- 
lant's argument.  In  Atkinson  ▼.  Sellers  (5  C.  B. 
(n.  8.)  442),  the  magistrates  convicted  because  the 
guests  had  taken  a  drive  of  a  few  miles  for  pleasure 
on  a  Sunday  afternoon,  being  of  opinion  that  bosi- 
ness  was  necessarily  included  in  the  idea  of  travelling, 
but  the  Court  quashed  the  conviction.  Cockbum, 
C.  J.,  says,  a  man  cannot  be  said  to  be  a  traveller  who 
goes  to  a  place  merely  for  the  purpose  of  taking 
refreshment,  but  if  he  goes  to  an  inn  for  refreshment 
in  the  course  of  a  journey*  whether  of  business  or 
pleasure,  he  is  entitled  to  demand  it,  and  the  inn- 
keeper  is  justified  in  supplying  him ;  and  Crowder,  J., 
says,  the  only  real  distinction  is  between  a  man  living 
in  the  neighbourhood,  or  at  a  distance  :  whether  he  is 
travelling  for  pleasure  or  on  business  cannot  make 
any  difference.  In  Taylor  v.  ffutnfries  (10  C.  B. 
(n.  s.)  429),  the  magistrates  convicted  where  the 
guests  had  walked  out  on  Sunday  afternoon  about  four 
miles  for  their  pleasure  ;  but  this  Court  quashed  the 
conviction,  on  the  ground  that  a  man  might  be  a 
traveller  though  he  only  walked  for  pleasure,  and  had 
not  exceeded  the  distance  above-named,  and  adopted 
the  reasons  given  by  the  Chief  Justice  in  the  last- 
mentioned  case. 

The  context  of  the  statute  supports  the  appellant's 
aigument.  Section  1  prohibits  every  licensed  vie. 
tualler,  and  eveiy  beerhouse-keeper,  in  Great  Britain, 
from  opening  their  houses  for  the  «ale  ot^  and  from 
selling,  any  fermented  or  distilled  liquors  on  Sunday 
before  12*30,  except  as  refreshment  for  travellers. 
Section  S  prohibits  every  licensed  victualler,  and  beer- 
house-keeper, and  eveiy  person  licensed  or  authorised 
to  sell  any  fermented  or  distilled  liquor,  and  every 
person  clniTniixg  to  sell  wiue  by  retail  by  reason  of 
being  free  of  the  Vintners'  Company,  or  any  other  right 
or  privilege,  from  opening  a  house  for  sale  of  any 
article  whatsoever  during  the  prohibited  hours^  except 
as  refreshment  for  travellers.  Section  4  prohibits 
every  person  from  opening  any  house  or  place  of  public 
resort  for  the  sale  of  fermented  or  distilled  liquors,  or 
from  selling  such  liquors  during  the  prohibited  hours, 
except  as  refreshment  for  travellers.  Section  5  em- 
powers constables  to  enter  any  house  or  place  of  public 
resort  for  sale  of  such  liquors  at  any  time.  Section  d 
makes  eveiy  person  offending  i^^ainst  the  statute  liable 
to  a  penalty  not  exceeding  SL  for.  each  offence,  and 
dedans  that  every  separate  sale  shall  be  a  diitinct 
offence. 

These  provisions  are  very  stringent :  for  example 
this  appellant  might  have  been  fined  160^,  that  in  BL 
for  each  guest :  tbey  do  not  bear  upon  the  rich,  who 
have  refreshment  at  their  command,  but  they  coerce 
the  poorer  daases  t^iroughout  the  island-HBalutary 


when  they  check  the  disorderly,  pernicious  when  th«y 
molest  the  discreet ;  and  we  consider  that  by  coDstm- 
ing  the  exception  in  a  wide  sense  we  save  from  vexa- 
tious restriction  many  who  have  a  right  to  be  trusted 
with  self-control,  and  at  the  same  time  leave  the  pro- 
hibition in  force  aa  far  as  the  interests  of  real  piety 
are  concerned.  The  result  is  that  the  case  shoaldbe 
sent  back.  We  place  great  reUanoe  on  the  local 
knowledge  of  the  magistrates  :  they  can  tell  whether 
the  appellant  believed  with  reason  that  Ids  gaeata  were 
travellers  taking  refreshment  according  to  the  descrip- 
tion above  given,  or  were  malring  a  pretence  to  that 
character  for  the  purpose  of  profamng  the  Sunday  end 
passing  it  in  drinking.  Perhaps  it  would  not  be  worth 
while  to  proceed  further  against  the  appellant  under 
the  present  facts,  because,  unless  he  raiies  the  qaes-  | 
tion  again  by  his  fhture  conduct,  the  information  will 
not  have  been  without  effect.  If  he  does  raise  the  I 
question  again,  then  tiie  ftrinciples  here  explained  may 
probably  guide  to  a  deoisioa  in  acoordanoe  with  our 
view  of  the  law. 

C.  f .  \    BOSIKRTS,  Appellant,  ff.         \ 

19  KoV.  1S64.   I    Pkecival,  Respondent 

REGISTRATION  APPEAL. 
Count jf  QtaUiJtooH&n — Bedesman —SqtMlf 
Freehold  for  Life— Charitable  DoncUm,  2 
WUl.  4,  c.  45,  s.  36,  Decision  of  the  Court 
of  Common  Fleas  to  he  ftncU^S  &  7  Tyd- 
s.  66. 

JnLordBurgkUy'sRospUdl,  the  Warden  and  Bed^ 
men  respectively  occupy  separate  rooms  for  lifit  »> 
Bedistnan  has  ever  been  removed^  bulapowero/dowtm 
exists  by  the  ordinances.  The  Warden  cmd  Bedamm 
jointly  manage  the  remainder  of  the  property.  Tk 
ordinances  Tnention  certam  feoffees  and  their  A«rs,  hU 
ncne  were  ever  Jcnovm  to  exist. 

Held,  thai  the  property  is  held  by  (he  Wardenand 
Bedesmen  as 'Joint  tenants,  exoept  as  to  their  rooms,  i» 
Mohich  they  respeetHeely  have  an  equitable  freehold  lif( 
estate. 

This  was  a  Mnsolidaled  appeal  from  theOotfto^ 
tiiB  misiiig  banister  for  the  couity  of  KertlMmptoB 
whoataled  the  fiOtowing  eCM  for  the opiaionef  the 
Coiftt  ThouM  Wttddiagtoa  olqeolad  to  the  veto  of 
AbraliamBeU;  tiiaiianMaiiddMciiplieftoftheTotsr 

in  the  r«glstiy  wia  sm  feUowi  i'^ 


Bell, 


liOini  BunMay's 

•HospitaraL 

Martiiis  Munfoid 


orBoott. 


A.Bea» 


The  facts  as  to  the  appointment  of  the  sefera^ 
daimants,  and  the  nature  and  mode  of  enjojmeniy 
jmd  the  qualifying  property  are  siinilar  to  the  facts  as 
stated  in  the  case  Of  Simpsonr.  WiOnnson,  7  M.  &  G. 
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50,  and  the  facts  of  that  case  are  admitted,  and  are  to 
be  taken  mtUatis  miUandis,  as  if  stated  as  part  of  this 
case,  «s  is  also  the  copy  of  the  ordinances  printed  in 
such  report.  Upon  the  objections  being  called  on,  it 
was  contended  on  the  behalf  of  the  respondent  that 
tho  barrister  had  no  power  to  enter  on  the  inquiry 
according  to  6  Yict  c.  18,  s.  66,  the  judgment  of 
the  Court  having  been  given  npon  facts  similar  to 
those  which  are  the  foundation  of  the  present  claim  : 
the  whole  of  the  claimants  in  the  present  case 
have  been  appointed  since  the  above  judgment  was 
delivered :  he  decided  to  go  into  the  case,  and  to 
hear  the  evidence,  being  of  opinion  that  the  words, 
"the  case,"  in  the  said  section,  referred  only  to  the 
current  register ;  or,  at  any  rate,  to  the  particular 
individuals  affected.  If  the  Court  shall  be  of  opinion 
that  this  contention  should  have  prevailed,  the  names 
are  to  be  retained  without  reference  to  the  remainder 
of  this  case. 

The  2l8t  ordinance  orders  that  the  bedesmen  shall 
have  at  the  first  their  several  rooms  allotted  them  in 
the  almshouses,  so  shall  they,  during  their  lives  on 
their  continuance  in  their  places,  continue  their  lodg- 
ing ;  and  every  one,  as  he  shall  succeed  to  the  said 
places,  80  shall  he  succeed  in  the  lodgings  without  any 
change. 

The  following  additional  facts  were  then  proved : 
That  in  the  year  1846  part  of  the  hospital  premises  not 
separately  used  by  the  then  occupiers,  were  sold  to 
the  Midland  Railway  Company  for  the  purpose  of  a 
riiliray.  That  the  sale  was  conducted  by  the  then 
warden  and  bedesmen,  as  owners,  without  the  inter- 
vention of  any  other  person — ^that  the  warden  and 
each  of  the  bedesmen  signed  the  conveyance  to  the 
company.  The  money  was  paid  to  the  warden  and 
bedesmen,  and  expended  by  them  in  erecting  build- 
ings npon  part  of  the  garden  attached  to  the 
hospital,  which  buildings  are  now  used  as  a  waah- 
hoQse  by  the  warden  and  bedesmen,  as  they  have 
occasion. 

It  was  then  contended  by  the  objector,  that,  assum- 
ing the  legal  origin  of  tlie  foundation,  if  the  claimants 
had  any  estate,  it  was  only  as  members  of  a  corpora- 
tion aggregate,  and  that  the  additional  facts  above 
stated  led  to  this  conclusion,  that  they  had  no  freehold 
tstate.  That  if  they  had,  it  was  only  a  joint  tenancy, 
in  the  whole  hospital,  and  not  an  exclusive  and  sepa- 
rate one  in  each  of  the  rooms,  and  that  this  also  ap- 
peared from  the  new  facts.  That  they  were  in  receipt 
of  alms,  and  that,  looking  at  the  recent  decisions,  and 
specially 

Frumtm  V.  Qaintford,  11  C.  B.  (N.  s.)  68 ; 
the  cluma  were  bad* 

The  hanuter    overruled    these    objections,    and  I 
retained  As  tevend  names  on  the  list  of  voters,  being  j 
of  opinicA  tlw  laets  were  the  same,  and  that  there 
w  thflffoftm  nothing  to  disentitle  the  claimants  to 
thebeiwftt  of  the  judgment  of  the  Court  on  the  same 
foondafloa^  whatever  were  the  reasons  of  such  deci- , 


siou,  and  that  they  did  not  receive  alms  within  the 
meaning  of  2  Will.  4,  c.  45,  s.  86. 

Hannen  and  Underdown,  for  the  appellant 
This  is  really  an  appeal  from  Simpson  v.  WilkiMon, 
We  are  not  precluded  by  the  above  case  from  reopen- 
ing the  question ;  if  we  are,  or  not,  depends  on  the 
the  construction  of  6  Vict.  c.  18,  s.  66,  which  decides 
that  the  decision  of  the  Court  is  to  be  final ;  this  only 
means  that  it  is  conclusive  in  the  individual  case.  If 
you  decide  against  us  on  this  point,  it  is  unnecessary 
to  proceed. 
[Eble,  C. J.— Proceed.] 

The  second  question  is,  whether  or  not  the  claimant 
has  an  equitable  freehold  interest  for  life, 
Simpson  v.  Wilkinsm,  1  Lut  177 ; 
Freeman  v.  Oainsford,  11  C.  B.  (w.  B.)  68  ; 
HeaHley  v.  Banks,  5  C.  B.  (n.  s.)  40 ; 
and  contended  that  the  facts  were  similar  in  the  three 
cases ;  that  he  was  in  receipt  of  alms,   within  the 
meaning  of  the  36th  section  of  2  Will.  4,  c.  45,  and 
therefore  disqualified  from  voting. 

Fidd,  Q.C,,  for  the  respondent 

Erle,  C.J. — I  am  of  opinion  that  the  revising 
barrister  was  right  in  this  case.  It  was  decided  in 
Simpson  v.  Wilkinson  that  a  legal  foundation  for  the 
hospital  might  be  assumed,  not  necessarily  investing 
the  bedesmen  with  a  corporate  character;  and  that 
the  bedesmen  were  entitled  to  a  separate  equitable 
estate  of  freehold  in  their  rooms  :  we  are  of  the  same 
opinion. 

The  origin  of  the  hospital  is  unknown :  one  has 
a  right  to  presume  that  it  had  a  legal  origin,  and  that 
it  was  founded  under  a  feoffment,  feoffees  being 
mentioned  in  the  rules.  By  the  85  Eliz.  c.  7,  s.  27,  it 
was  enacted,  that  persons  might  make  feoffments  to 
the  use  of  the  poor.  Prior  to  the  39  Eliz.  c.  5,  no 
hospital  could  be  incorporated  but  by  the  Crown,  or 
under  licence  from  the  Crown  by  letters  patent. 
There  is  no  evidence  to  show  that  this  hospital  was 
ever  incorporated.  There  is  nothing,  therefore, 
to  disqualify  the  bedesmen  from  their  being  mem- 
bers of  a  corporation  aggregate.  As  we  have  no 
direct  evidence  to  show  whether  the  lands  were 
conveyed  for  the  benefit  of  the  inmates  of  the 
hospital  by  way  of  simple  or  special  trust,  we 
must  look  to  the  way  the  lands  are  employed  to 
ascertain  that  fact 

It  appears  by  tlic  21 8t  ordinance  that  the  inmates 
have  a  life  interest  in  their  rooms ;  that  the  rest  of 
the  property  is  managed  by  all  the  members  jointly  ; 
that  they  manage  it  as  the  legal  owners,  letting  as  a 
granary  the  upper  story  over  their  rooms,  and  dividing 
the  rent  amongst  themselves  equally.  That  part  of 
the  hospital  premises  not  separately  used  they  sell  to 
a  railway  company,  and  expend  the  proceeds  in  erect- 
ing buildings  for  their  common  benefit  It  appears, 
therefore,  that  each  bedesman  has  a  separate  property 
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in  his  own  room,  and  that  the  rest  of  the  property  is 
jointly  vested  in  them.  And  although  the  ordinances 
mention,  that  if  the  bedesmen  misbehave  themselves 
they  shall  be  turned  ont,  if  the  attempt  were  made, 
there  would  be  great  difficulty  in  doing  so. 

The  distinction  between  this  case  and  Freeman  v. 
Gainsford  and  Heartily  v.  Bavka  is,  that  the  Military 
Knights  of  Windsor,  and  the  inmates  of  the  Earl  of 
Shrewsbury's  Hospital,  that  in  the  two  latter  there  is  a 
governing  body  in  whom  the  estates  vested,  who  have 
active  trusts  to  perform.  The  Military  Knights  of  Wind- 
sor receive  a  share  of  the  profits  of  certain  lands,  and  do 
not  occupy  the  same  room  for  life.  In  Lord  Burleigh's 
Hospital,  the  bedesmen  remain  in  the  same  room  for 
life,  the  legal  estate  is  vested  in  trustees,  the  equitable 
estate  in  the  warden  and  bedesmen.  If  the  warden 
and  bedesmen  have  either  a  legal  or  equitable  freehold 
in  their  rooms,  it  matters  not  at  all  that  the  gift  was 
of  charitable  nature.  The  motives  of  the  grantor  in 
making  the  gift  are  immaterial  and  irrelevant.  The 
question  in  these  cases  is,  have  the  claimants  either  a 
legal  or  equitable  estate,  or  have  the  trustees  to  give 
the  profits  in  bounty  among  them  ?  There  is  nothing 
in  the  Reform  Act  which  says  that  an  estate  given  to 
a  person  from  charitable  motives,  disqualifies  him 
from  voting  in  respect  of  it. 

EsATiKOi  J.— I  am  of  the  same  opinion.  Mr. 
Hinnen  eonridered,  that  sinoe  the  decisions  in  Simp- 
mm  y.  WUkinwjn,  in  ffMrthy  r.  BaTtkt,  and  Freenum 
y,  Qaintford,  the  Court  have  laid  down  principles 
which  will  indnce  them  to  come  to  a  different 
conclusion.  Mr.  Hannen  has  failed  in  showing 
that  the  drcumstanoes  are  identical  There  is  an 
important  distinction  between  those  cases  and 
this,  for  there  is  an  active  trust  to  be  performed, 
here,  there  Is  no  person  acting  in  such  a  trust. 
The  bedesmen  manage  the  whole  of  the  property 
jonitly,  except  their  rooms,  in  which  they  have  an 
e^oitable  life  estate. 

JudgTMTUfor  reapoTidetU, 


21  Nov. 


C.  P.        > 

ov.  1864.    ) 


Metoalfbv.  Wxstawat. 


Coram— Ebli,  C.J. ;  Btles  and  Ksatiko,  JJ. 

TrespcuB  to  Land — Licence  by  Third  Parties — 
Demise  teith  Reservation — Free  Access  — 
''AMtigns:' 

Plea  to  action  of  treapaas  to  a  shipyard^  setting  up 
an  agreement  hy  which  the  G,  E.  JR.  Co,  granied  the 
shipyard  to  plaintiff  for  a  term  "  except  a  patent  slip 
and  (he  site  thereof,  and  the  dues  and  payments  pay- 
able for  the  use  thereof,  and  except  and  reserved  to  the 
said  company,  their  successors  and  assigns,  officers, 
servants,  aTtdtoorkmcn,  free  access  to  and  from  the  said 
slip  for  using,  working,  or  repairing  the  same  or  other- 
wise,'* and  averring  that  the  company  granted  licence 


to  the  defendant  to  work  and  %m  the  slip,  and  that  the 
alleged   trespasses  were  an  exercise  of  the  right  ss 
reserved: — 
Held,  a  good  plea. 

Declaration  for  trespass  to  a  shipyard  and  land  o 
the  plaintiff. 

Flea,  setting  out  an  agreement  between  the  Great 
Eastern  Railway  Company  and  the  plaintiff,  by  which 
the  said  company  granted  certain  land  (being  the 
shipyard  and  land  in  question)  to  the  plaintiff  for  a 
term  of  years,  **  except  and  always  reserved  out  of 
that  demise  a  patent  slip  therein  described,  and  the 
machinery  and  apparatus  connected  therewith,  and  the 
site  thereof,  and  the  dues  and  payments  payable  for 
the  use  thereof,  and  except  and  always  reserved  unto 
the  said  company,  'their  successors  and  assigns, 
officers,  servants,  and  workmen  free  access  at  all 
times  to  and  ^from  the  said  slip  for  the  purpose  of 
using  and  working  or  repairing  the  same  or  other- 
wise," &c.  Averment,  that  the  Great  Kastem  Rail- 
way Company  granted  licence  and  permission  to  the 
defendant  to  work  and  use  the  said  slip,  and  that  the 
alleged  trespasses  were  a  use  and  exerdse  by  him  of 
the  said  right  and  power  so  excepted,  reserved,  and 
given  by  the  said  deed. 

Demurer  to  this  plea,  and  joinder  in  demnirer. 

R  D,  Keane,  Q^0»  {Douglas  Brown  with  him),  for 
the  plaintiff  in  support  of  the  demurrer. 

The  reservation  does  not  extend  to  give  free  access 
to  a  mere  licensee.  It  must  be  oonstroed  strictly. 
Defendant  cannot  say  he  is  successor,  assign,  officer, 
servant,  or  workman  to  the  Great  Eastern  Railway 
Company.  You  cannot  give  every  one,  whether  he 
has  an  estate  or  not,  a  right  to  go  on  land. 
Com.  Dig.  Tit.  "Common." 

[Eblv,  C.J.— Has  not  the  defendant  got  the  slip  ?] 

No.  If  he  had,  he  could  exclude  the  company, 
and  only  use  it  himself.  But,  as  it  is,  the  company 
can  license  any  number  of  people  besides  him. 

[Btles,  J.— Was  the  plaintiff  interested  in  the 
slip?] 

No.    It  was  excepted. 

A  licensee  differs  from  an  assign  in  the  right  which 
he  acquires. 

[Btles,  J.— Does  it  appear  on  the  record,  that  the 
company  have  parted  with  any  of  this  land  ?] 

No.  That  is  what  I  complain  of.  The  whole 
estate  remains  in  them,  so  the  defendant  cannot  be 
an  assign. 

A  mere  license  without  a  grant  is  nothing.  If  we 
had  interfered  with  his  licence  he  would  have  had  no 
action  against  ns. 

Licence  is  no  answer  to  us,  though  it  would  be  to 
the  Great  Eastern  Railway  Company.     He  cited, 
Wood  V.  LeadbUter,  13  M.  &  W.  888  ; 
Armory  v.   Delamirie,  1  Sm.  L.   C.  (5th  ed. 

801  n. ; 
Whaley  y.  Laing,  26  L.  J.  Ex.  327. 
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BovUi,  Q,C.  ((/McaUy,  0.0.,  with  him),  for  the 
defendant,  in  support  of  the  plea. 

Licence  is  a  defence  to  a  trespass,  though  it  may  not 
be  sufficient  to  maintain  an  action.  As  to  the  deed, 
if  nothing  more  had  been  said  than  '*  except  the  slip, " 
there  wonld  hare  been  a  way  of  necessity  given  to  the 
company,  and  to  eveiy  person  whom  it  might  be 
necessary  to  bring  there  for  the  use  of  the  slip.  The 
words  added  are  in  extension,  and  not  in  restriction, 
of  the  power  thns  given. 

The  exception  of  "  dues  for  the  use  of**  the  slip 
show  it  was  to  be  used  by  other  persons  besides  the 
company.  Plaintiff  himself,  if  he  wants  to  use  the 
slip,  must  get  leave  from  the  company  and  pay  dues 
to  them. 

A  thing  granted  cames  wil^  it  oil  means  to  attain 
it,  and  aU  fruits  and  effects  of  it, 

1  Shep.  Touch.  89,  note  o  (8th  ed.). 

[Keating,  J. — ^Bnt  the  other  side  contend  that  by 
express  words  here  the  right  is  limited.] 

See 
Dand  V.  Kingscotcj  6  M.  &  W.  197,  198,  per 
Parke,  B. 

[Byles,  J. — Is  not  the  question  here  what  is  meant 
by  "assigns"?] 

Independently  of  that  word,  the  mere  exception  of 
the  filip  carries  with  it  all  that  is  necessary  to  enable 
the  lessors  to  use  the  slip  and  to  get  the  dues, 

He  also  cited 
Liford's  Case,  11  Rep.  62  ; 
1  Wms.  Saund.  323  n.  a. 

Lastly,  the  plea  expressly  alleges  that  the  defendant 
acted  according  to  the  terms  of  the  reservation  in  the 
deed. 

A  2).  Keane,  in  reply,  cited. 
The  Durham  and  Sunderland  BaUicay  Ctmpany 

V.  WaJker,  2  Q.  B.  940 ; 
iZter.  InhaHianis  of  Mdlor,  2  East,  189  ; 
Roe  V.  IiihMiants  ofTardeUgg,  1  East,  627 

Erle,  C.J. — Our  judgment  must  be  for  the  defen- 
<Unt.  The  case  turns  on  the  meaning  of  an  exception 
in  a  demise.  [His  Lordship  read  the  excepting  clause.] 
I  think  the  slip  was  kept  by  the  company  in  fee  simple, 
and  that  the  owners  can  make  use  of  it  and  benefit 
from  it  as  they  like.  I  think  we  give  effect  to  the 
intention  of  the  deed  by  so  holding.  The  additional 
words,  so  far  from  restricting  the  right,  extended  it  to 
others.  The  company  might  pass  an  interest  to 
whomsoever  they  chose,  for  the  purpose  of  earning 
dues,  or  otherwise.  ' 

Btl£8,  J. — I  am  of  the  same  opinion,  and  should 
have  been  so  if  the  word  "  assigns"  had  been  absent 
from  the  deed.  The  manifest  intention  of  the  deed 
was,  that  the  company  should  continue  to  make  dues 
and  profits  from  others  for  the  use  of  the  slip.  The 
word  '^asrigns"  makes  no  difference.  It  must  be 
taken,  not  in  its  strict  sense,  but  as  clearly  m^Aulug 


I  "  persons  in  possession  for  s  time  for  valuable  con- 
'  sideration." 

Keating,  J.— I  am  of  the  same  opinion.  Looking 
to  the  subject  matter  of  the  exception,  we  cannot  give 
''assigns"  the  limited  meaning  of  "parties  taking 
an  estate  "  in  that  which  the  company  had  reserved 
to  themselves.  It  must  mean  "persons  using  the  slip 
by  their  licence."  Any  other  construction  would  pre- 
clude the  company  from  enjoying  the  dues  which  they 
have  expressly  excepted. 

JvdgrMrUfor  the  d^endofiU, 

.    1    PowKiiL  V,  Guest, 
22  Nov.  1864.   S 

REGISTRATION  APPEAL. 

Imprisonment  f&r  Misdem/ecmar — No  Oplim  (^ 

Fine-^Break  of  B€9idenee--2  WW.  4,  c.  45», 

8.27. 

Wh^e  a  man  who  claimed  to  he  regidered  as  a  voter 
for  a  borough  under  2  Will,  4,  e.  45,  s.  27,  had  been 
imprisoned  away  from  it  for  a  misdemeanor  during 
five  of  the  six  months  preceding  ike  81s<  of  July  last 
before  registration,  wUihout  the  option  of  paying  a 
fine: — 

Held,  ihat,  as  he  had  debarred  himself  by  his  own 
criminal  act  from  the  pouxr  of  returning  to  his  home, 
there  was  a  break  of  the  residefnce  required  by  the  Act, 
and  he  waa  not  entitled  to  be  registered. 

This  was  an  appeal  from  a  decision  of  the  revising 
barrister  for  the  borough  of  Kidderminster.  The  re- 
spondent resided  in  the  borough  till  the  27th  of  Feb- 
ruary last,  when  he  was  brought  before  the  Justices  in 
Petty  Sessions  on  a  charge  of  misdemeanor,  and  com- 
mitted to  prison  for  six  months  without  the  option  of 
paying  a  fine,  the  prison  being  more  than  seven  miles 
from  the  borough.  The  respondent,  while  so  im- 
prisoned, had  no  family  resident  in  the  borough,  but 
he  kept  a  servant  at  his  house  there.  It  was  objected 
that  his  name  should  be  expunged  from  the  list  of 
voters,  on  the  ground  that  he  had  not  resided  for  six 
calendar  months  before  the  81st  of  July  last  within 
the  borough,  or  seven  miles  thereof,  so  as  to  satisfy 
2  Will.  4,  c.  45,  s.  27.  The  barrister  found  there  was 
a  sufiicient  residence  within  the  borough,  unless  the 
imprisonment  prevented  the  continuance  of  that  resi- 
dence, and  retained  the  respondent's  vote,  subject  to 
the  opinion  of  the  Court  on  this  point. 

Keane,  Q.  C,  for  the  appellant,  contended,  that 
though  actual  personal  residence  all  the  time  was  not 
necessary  to  constitute  residence  within  the  Act,  still 
imprisonment  must,  in  this  case,  be  held  a  break  of 
the  residence,  as  it  was  actually  illegal  for  the  respon- 
dent to  be  at  Kidderminster  at  all  during  his  term  9f 
imprisonment, 

6  Vict  c.  18,  s.  98. 

Ex  parte  Jtmss,  2  Ad.  ft  E.  486. 
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He  referred  to  the  cases  upon  what  constitutes  a 
break  in  the  fire  years*  residence,  which  confers  irre- 
movahility  under  9  &  10  Vict  c.  66,  s.  1, 
Begina  v.  Salford,  12  Q.  B.  106  ; 
Hartfidd  v.  BotherJUld,  17  Q.  B.  746 ;  21  L.  J. 

M.  C.  65  ; 
Regina  y.  PoUerhanworth,  28  L.  J.  M.  C.  56 ; 
JUgina  v.  Halifax,  17  L.  J.  M.  C.  12 ; 
Regina  v.  Bamslcy,  18  L.  J.  M.  C.  170. 

Karalakt,  Q.C.  {Hon.  R.  Bourkt  with  him),  for  the 
respondent. 

Residence  has  a  different  meaning  in  different  Acts, 
and  in 

Devohirst  y.  FiMen,  7  K.  ft  G.  182, 
Haule,  J.,  says,    "I  think  we  should  not  in  these 
(registration)  appeals  inyolye  ourselyes  with  the  deci- 
sions on  settlement  cases. "    In 

NiasY.  Davis,  i  C.  B.  444, 
a  prisoner,  in  execution  in  Presteign  gaol,  was  held  to 
retain  his  residence  in  London,  so  that  he  could  peti- 
tion in  bankruptcy  there ;  and  in 

Kingr.  MitcheU,  10  East,  511, 
it  was  held  that  freemen  of  Norwich,  who  were  sub- 
stitutes in  the  militia,  and  quartered  at  Colchester, 
were  still  inhabitants  of  Norwich. 

A  temporary  residence  in  gaol  does  not  constitute  a 
dwelling  under  the  County  Court  Act,  9  ft  10  Vict 
c.  95,  s.  128, 

DunaUm  y.  Pateraont  5  C.  B.  (n.  s.)  267. 
He  also  cited, 

PeUrson  y.  Davis,  6  C.  B.  235  ; 

Butler  y.  AblewhiU,  6  C.  B.  (s.  s.)  740  ; 

Whithorn  y.  Thomas,  7  H.  ft  G.  1 ; 

Regina  y.  Holbcck,  16  Q.  B.  404. 

Erle,  C.J. — I  am  of  opinion^ that  the  reyising 
barrister  was  wrong.  Part  of  the  qualification  re- 
quired by  the  27th  section  of  the  Reform  Act  is,  that 
the  person  claiming  to  be  registered  shall  haye  resided 
for  six  calendar  months  next  preyious  to  the  last  day 
of  July  in  the  year  of  registration,  in  the  borough,  or 
within  seyen  miles  of  it ;  and  here  the  claimant  was 
in  prison  for  a  misdemeanor  for  a  great  part  of  the 
time  during  which  the  statute  required  his  residence 
as  a  qualification. 

I  will  assume  that  he  had  a  house,  and  a  wife  and 
family,  in  the  borough,  and  also  the  animus  revertendi 
as  soon  as  his  imprisonment  was  oyer.  But  then  he 
was  not  sui  juris,  and  was  not  at  liberty  to  return ; 
and  this  state  of  things  was  caused  by  his  own  criminal 
act.  The  doctrine  is  correctly  laid  down  in  £lUott*s 
*' Parliamentary  Electors**  (p.  204,  2nd.  ed.),  where 
he  says  :  "  absence,  no  matter  how  long,  if  there  be 
the  liberty  of  returning  at  any  time,  and  no  abandon- 
ment of  the  intention  to  return  wheneyer  it  may  suit 
the  party's  pleasure  or  convenience  so  to  do,  will  not 
prevent  a  constructive  legal  residence.  But  if  he  has 
debarred  himself  of  the  liberty  of  returning  to  such 
dwelling  by  letting  it  for  a  period,  however  short,  or 


has  abandoned  hia  intention  of  returning,  he  cannot 
any  longer  be  said  to  have  even  a  legal  residence  there." 
There  the  examples  given  of  a  man  debaning  himself 
of  the  liberty  of  returning  are  letting  his  house,  and 
abandoning  the  intention  to  return :  here  the  olahn- 
ant  has  debarred  himself  of  the  liberty  to  return  by 
being  guilty  of  a  criminal  act,  on  account  of  which 
he  has  been  put  in  prison.  "Residence '*  has  a  shift- 
ing meaning,  according  to  the  shifting  intention  of 
the  Legislature  in  the  several  statutes  in  which  it 
occurs.  Thus,  in  Nias  v.  Davis  (toe.  at.),  it  was  for 
the  purposes  of  bankruptcy  that  it  was  held  that  a  man 
in  prison  at  Presteign  retained  his  residence  in  London. 
The  statute  there  in  question  was  passed  alio  intuitu 
from  the  present  Again,  a  person  imprisoned  for  a 
civil  debt  has  not  debarred  himself  of  the  liberty  of 
returning,  for  he  may  at  any  time  pay  or  settle  with 
his  creditor ;  and  in  King  v.  Mitchell,  the  case  was 
consistent  with  the  militia  men  having  the  power  to 
return  from  time  to  time.  But  here  there  was  no 
option  of  paying  a  penalty,  and  no  power  to  return. 
If  five  months*  imprisonment  would  not  take  away  a 
man's  qualification,  I  do  not  see  why  twenty  yean* 
imprisonment  should.  On  these  grounds  I  think  this 
claimant  was  not  qualified  as  a  resident. 

Btles,  J. — ^I  am  of  the  same  opinion.  It  is  not 
necessary  or  convenient  to  lay  down  any  general  rule, 
but  this  seems  to  be  the  fair  result  of  the  cases ;  that 
it  is  a  legal  inability  to  reside  caused  by  a  man's  own 
act»  and  not  by  his  misfortune,  that  will  break  the 
residence.  On  this  ground  1  diatinguish  the  cases  of 
a  lunatic,  a  militia  man,  or  an  innocent  person 
remanded  and  imprisoned  on  a  trumpery  charge  which 
cannot  be  proved ;  for  in  none  of  these  cases  is  the 
inability  to  return  caused  by  the  man's  own  voluntary 
or  criminal  act ;  and  so  also  I  distinguiah  imprison- 
ment on  a  CO.  sd.,  or  for  non-payment  of  a  fine,  in 
both  which  cases  a  man  may  regain  his  liberty  by 
payment 

Eeatikg,  J.~I  am  of  the  same  opinion.  The  man 
who,  by  his  own  criminal  act,  debars  himself  from 
actually  residing,  does  not  constructively  reside. 

Jwlgment/or  the  appeUant 


C.  P. 

23  Nov.  1864. 


)    Heelis,  Appellant,  r.   Blain% 
)  Respondent 


BEGISTRATION  APPEAI* 

Registration  of  Voters — Reform  Act,  2  Will.  4, 
c  45,  s,  26-^"  Actual  possession''  of  Rent- 
charge —  "  Fossehsion**  of  cestui-que-use — 
Statute  of  Uses,  27  Hen.  8,  c.  10,  *.  1. 

A  rent-charge  created  in  1839  was  conveyed  by  dted 
ofjamary  29th,  1864,  to  A,  to  the  use  of  B,    So  rent 
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aecnud  due  after  Uie  dud  HU  June,  1864^  a/nd  none 
vxu  paid  toBtUl  July,  1864  :— 

Held,  thai  by  virtue  of  the  St/ohtU  of  Uaea,  27  Hm.  8, 
c  10,  8,1,  B  was  in  ^'aotual  postesaion  "  of  the  rent- 
eharge  for  six  calendar  moni?i8  previous  to  the  Zlst  of 
JiUyt  1864,  so  as  to  be  entitied  to  a  vote  under  the 
Reform  Act,  2  Will  4,  e.  45,  a.  26. 

TWs  was  a  case  stated  by  the  revising  bairister  for  the 
sonthern  divisioii  of  Lancashire  for  the  opinion  of  this 
Court  nnder  6  &  7  Vict.  c.  18,  s.  42,  to  raise  the 
question,  whether  the  appellant  was  entitled  to  a  vote 
under  the  Reform  Act,  2  "Will  4,  c.  45,  as  having 
been  "in  the  actual  possession  of"  a  share  of  a 
certain  rent-charge  of  50?.  for  six  calendar  months 
previous  to  the  31st  of  July,  1864.  The  rent-charge 
was  originally  created  by  deeds  of  lease  and  release 
dated  the  9  th  and  10th  of  June,  1839. 

By  indenture  of  the  3rd  of  November,  1862,  it  was 
conveyed  to  Stephen  Heelis,  his  heirs,  and  assigns, 
for  ever. 

By  indenture  of  the  29th  of  January,  1864,  between 
Stephen  Heelis  of  the  first  part,  John  Heelis  of  the 
second  part,  and  five  sons  of  Stephen  Heelis  of  the 
third  part,  the  rent-charge  was  granted  to  John 
Heelis  and  his  heirs,  to  the  use  of  the  five  sons  of 
Stephen  Heelis,  their  heirs  and  assigns,  for  ever,  as 
tenants  in  common. 

Under  this  deed  the  appellant  claimed  as  one  of 
the  five  sons  of  Stephen  Heelis.  The  half-year's  rent 
due  in  June,  1864,  was  the  first  rent  which  accrued 
due  after  the  deed  of  the  29th  of  January,  and  was 
l^id  to  the  cestui-que-uses  in  July. 

It  was  objected  that  the  appellant  had  not  had 
'* actual  possession"  of  the  share  of  the  rent-charge 
for  six  calendar  months  previous  to  the  81st  of  July. 
The  revising  barrister  allowed  the  oljection,  subject 
to  the  case  above  stated. 

The  question  for  the  Court  was,  whether  the  appel- 
lant was  entitled  to  a  vote  under  2  WilL  4,  c.  45, 
&26. 

Joshua  Williams  (of  the  Chancery  Bar),  for  the 
appelUnt 

The  claimant  was  in  the  actual  possession  of  his 
share  of  the  rent-charge,  within  2  "Will.  4,  c.  45, 
^  '^'jf  iram  tlic  date  of  th^  execution  of  thfj  deed  on 
the  2itli  of  January,  by  virtue  *jf  thu  Statutts  of  Uses, 
^  Hen.  B,  c*  10,  s.  L 

The  BTgameiit  before  th©  "banister  wrongly  turned 
^n  tlie  4th  and  5th  ssrtions  of  the  Statute  of  Uses. 
It  really  depends  on  the  construction  of  action  1  of 
lb»  Statute  of  Used  as  applied  to  Bection  26  of  the 
2  Vm.  4,  e.  45. 

The  wgfii^  m  the  last  mentione^d  sDctiou,  ^'  or  in  the 
r<^r«ipt  of  the  rents  and  profits  tberoi>f  for  his  own 
TiWi*"  «pq  iiuipplieabk  to  an  incorporeal  ht^rcditament, 
vich  an  thta  rent-charge  Im. 

A  rait^horiQe  cMiiiJOt  be  kt,  or  at  all  evsnts  cannot 
ym  {UHnkiQ^  for. 


There  can  be  no  rents  and  profits  of  a  rent ;  the 
hereditament  is  the  rent. 

The  only  words  in  section  26  applicable  to  this  case 
are,  "unless  he  shall  have  been  in  the  actual  posses- 
sion thereof,'*  and  the  Court  must  decide  on  those 
words  only. 
In 
Murray  v.  Thomiley,  2  C.  B.  217, 
the  rent-charge  was  conveyed  by  deed  of  grant  at 
Common  Law,  not  under  the  Statute  of  Uses.  See 
Tindal,  C.  J. 's  judgment,  page  223,  as  to  the  distinction 
between  seisin  in  law  and  seisin  in  fact.  In  the  case 
of  a  Common  Law  grant  of  a  rent-charge,  the  grantee 
has  no  actual  possession  till  he  receives  part  of  the 
rent,  or  something,  as  a  halfpenny,  in  the  name  of  rent. 
But  by  virtue  of  the  Statute  of  Uses,  s.  1,  the 
appellant  had  not  seisin  in  law,  but  actual  seisin  under 
the  deed. 

The  1st  section  of  the  Statute  of  Uses  says,  the 
cestui-que-use  shall  "stand  and  be  seised,  deemed,  and 
adjudged  in  lawful  seisin  estate  and  possession.'*  In 
the  case  of  a  "bargain  and  sale  with  release,"  the 
Statute  of  Uses  has  always  given  the  bai^inee  a 
sufficient  possession  without  actual  entry  to  support 
the  release.     He  then  cited, 

Lord  Bacon's  reading  on  the  Stut.  of  Uses,   48 

(Howe's  ed.) ; 
18  Basil   Montague's   edition  of  Lord    Bacon's 

Works,  p.  842 ; 
Com.  Dig.  Uses  I.  ; 
Cro.  Eliz.  46 ; 
8  Cruis.  Dig.  274  ; 

Butler's  Note  on  Co.  Lit  815  a  (note  1) ; 
Burton's  Real  Prop.  1116  par. 
Hayden  v.  Overseers  of  Tiverton,  1  Lut.  R.  C.  510, 
will  be  cited  against  me.     But  there  were  two  instru- 
ments in  that  case,  and  the  Statute  of  Uses  had  no 
application. 

At  Common  Law  actual  seisin  is  contemporaneous 
with  payment  of  rent  But,  under  the  Statute  of 
Uses,  the  cestui-que-use  has  actual  seisin  at  once. 

Keane,  Q,C,,  for  the  respondent 

According  to  the  contention  on  the  other  side,  a 
man  might  have  a  vote  without  ever  receiving  a 
farthing  of  rent. 

[Erle,  C.J. — ^We  must  go  by  the  words  of  the 
Legislature.  Even  at  Common  Law,  jMyment  of  a 
penny  in  the  name  of  rent  would  give  actual  seisin.] 

The  Statute  of  Uses  does  not  operate  to  give  actual 
possession  of  a  rent-charge. 

No  authority  by  decision  has  been  cited  on  the  other 
side. 

[Erle,  C.J.,  referred  to  some  remarks  of  Lord 
Eldon  in  the  House  of  Lords  in  the  case  of  Smith 
V.  Doe  d.  Jersey  (Earl)  (2  B.  &  B.  599),  which 
sanctioned  the  respect  paid  to  the  traditions  of  con- 
veyancers.] 

The  use  of  the  word  "possession"  differed  from 
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that  of  the  words  '*  actual  possession,"  in  the  time  of 
Henry  the  Eighth, 

BemU's  Oaae,  4  Rep.  10  b. 
Seisin  in  Law  diffen  from  actoal  seisin. 

The  Statute  of   Uses  makes   no  mention   of  the 
peculiar   form    of    conveyance   called    ''lease    and 
release."    The  4th  and  5th  sections  contain  special 
provisions  for  the  conveyance  of  a  rent-chai:ge, 
Sugd.  Gilb.  Uses  and  Trusts,  193. 

Those  sections  give  the  cestuirqui-use  the  seisin  and 
possession  only  "  as  if  a  sufficient  grant  or  other  lawful 
conveyance  had  been  made  or  executed  to  him."  It 
is  conceded,  on  the  other  side,  that  if  this  had  been  a 
grant  at  Common  Law,  the  claimant  would  not  have 
a  vote.  Murray  v.  ThomiUy,  and  ffayden  v.  Over- 
seers of  TiverUm,  decide  this. 

JoshiM  Williams,  in  reply. 

The  difference  between  seisin  in  law  and  actual 
seisin  is  granted.  Sections  4  &  5  of  the  Statute  of 
Uses  discharged  their  duty  when  the  rent-charge  was 
created.  They  have  nothing  to  do  with  the  case  since 
1839. 

[Erls,  C.J. — You  say  the  4th  and  5th  sections  (or 
the  Srd,  as  it  is  numbered  in  some  editions  of  the 
statutes)  had  only  to  do  with  the  creation  of  the  rent- 
charge,  and  nothing  to  do  with  the  conveyance  of  the 
tenement  and  rent-charge  in  1864.] 

Precisely.    He  was  then  stopped. 

Eble,  C.J. — I  am  of  opinion  that  tiie  revising 
banister  was  wrong,  and  that  the  claimant  is  entitled 
to  his  vote.  He  claimed  to  have  been  in  the  actual  pos' 
session  of  a  share  of  a  rent-chaige  for  six  calendar 
months  before  the  Slst  of  July,  1864.  It  appears  that 
the  rent-charge  in  question  was  created  by  the  owner  in 
fee  simple  in  1889,  and  after  mesne  conveyances  Was 
conveyed  by  deed,  in  1864,  to  John  Heelis,  to  the  use 
of  the  claimant  and  others  as  tenants  in  common.  No 
payment  had  been  made  out  of  the  rent-charge  till 
July,  1864,  and  at  Common  Law,  without  the  Statute 
of  Uses,  there  would  have  been  no  actual  possession, 
on  the  distinct  authority  of  the  two  cases  cited. 
But  the  conveyanee  in  this  case  was  by  virtue  of 
l^e  Statute  of  Uses,  27  Hen.  8,  c.  10,  s.  1.  The 
Reform  Act,  8  Will.  4,  c  45,  s.  26,  requires  that  the 
party  should  be  *'  in  actual  possession. "  The  Statute 
of  Uses  says  the  cestui-qtU'Use  riisll  be  "  in  possession. " 
1  am  of  opinion  that  tbe  word  "  possession "  has  a 
technical  meaning,  whlcli  real  property  lawyers  should 
have  dear  ideas  about.  I  think  the  Legidature  in  the 
time  of  Henry  the  Eighth  meant  the  same  thing  by 
**  possession "  as  tiie  Legislature  at  the  time  of  the 
Reform  Act  meant  by  <*  actual  possession."  It  is  said 
tliat  the  mere  interposition  of  an  extra  name  in  a  con- 
veyance ought  not  to  operate  so  as  to  give  an  actual 
possession  which  an  ordinary  grant  would  not  give. 
But  the  two  cases  quoted  point  out,  as  a  means  of 
giving  actual  possession,  what  would  be  a  thoroughly 
illusoiy  &ct»  such  as  handing  over  a  halfpenny  in  the 


name  of  rent,  which  ought  not  to  have  more  opeistioii 
than  a  deed  under  the  Statute  of  Uses,  a  mode  of  con- 
veyance which  has  been  understood  and  used  for 
centuries.  On  the  construction  of  the  statute  autho- 
rities have  been  quoted  which  are  entitled  to  very  high 
respect.  [His  Lordship  then  referred  to  the  authorities 
quoted.]  I  think,  as  I  said  before,  that  I  have  the 
authority  of  Lord  Eldon  for  paying  the  greatest  respect 
to  the  traditions  of  conve}'anceJB. 

Keating,  J. —I  am  of  the  same  opinion.  I  think 
the  revisiug  barrister  was  wrong,  but  if  I  had  had  to 
decide  this  point  as  he  had,  without  the  benefit  of  the 
arguments  which  we  have  heard,  I  should  probably 
have  decided  as  he  did.  Mr.  Williams's  argument 
has  satisfactorily  shown  the  distinction  between  the 
conveyance  of  a  share  ef  a  rent-charge  at  Common 
Law  and  by  the  Statute  of  Uses.  The  authorities 
show  that  the  appellant  had,  by  virtue  of  the  Statute 
of  Uses,  such  a  possession  of  tbe  rent-charge  u 
entitled  him  to  a  vote  under  the  Reform  Act. 

Judgmeni/or  ih/s  apftUmi 


a  P. 

23  Nov.  1864. 


1    Bekneth,  Appellant,  t. 


Booth,  Respondent. 
REGISTRATION  APPEAL. 
Cora^ifr— Ebls,  C.J.,  and  Keating,  J. 

Registration  of  Voters — Notice  of  Objectiof^-- 
6  4&  7  Vict  c.  16,  s,  IQO— Evidence—Stamped 
Duplicate — "  CopyJ* 

The  service  of  a  notice  of  ofQtdion  by  post,  under  tfu 
6  <fc  7  Vict.  c.  18,  s,  100,  is  proved  by  the  production,  of 
a  stamped  document,  similar  in  all  respects  to  the  notice 
left  with  the  postmaster,  save  that  it  has  the  u>ord  "  copy  " 
uponU:  such  document  being  a  '^stamped  duplicate" 
vnthin  the  meaning  of  the  Act. 

This  was  a  case  stated  by  a  revising  barrister  for  the 
City  of  London. 

By  6  &  7  Vict.  c.  18,  s.  17,  a  notice  of  objciction  is 
required  to  be  given  to  any  person  objected  to  by  the 
person  objecting.  And  by  section  100  ''whenever 
any  person  shall  be  desirous  of  sending  any  such  notice 
of  objection  by  the  post,  he  shall  deliver  the  same, 
duly  directed,  open  and  in  du]^licate,  to  the  post- 
master ....  and  the  postmaster  shall  compare  the 
said  notice  and  the  duplicate,  and,  on  being  satisfied 
that  they  are  alike  in  their  address  and  in  their  con- 
tents, shall  forward  one  of  them  to  its  address  by  the 
post,  and  shall  return  the  other  to  the  party  bringing 
the  same,  duly  stamped  ....  and  the  production 
by  the  party  who  posted  such  notice  of  such  stamped 
duplicate  shall  be  evidence  of  the  notice  having  been 
given  to  the  person,"  &c. 

In  this  case  the  objector  produced  a  document  duly 
stamped  with  the  post-office  stamp,  and  corresponding 
in  other  respects  with  the  notice  required  to  be  givjn 


SDca  U6t] 


THE  NEW  REPORTS. 


131 


bjr  Schedule  B  of  the  6  A  7  Vict  c  18,  but  it  had  the 
word  "copy'*  on  it.  The  barrister  admitted  parol 
evidence  to  show  that  the  notice  actually  served  had 
not  "copy"  on  it  The  notice  was  held  good,  and 
the  appellant's  name  was  struck  out,  subject  to  the 
opinion  of  this  Court  as  to  the  validity  of  the  notice. 

Bannen  (Underdoum  with  him),  for  the  appellant 
Ijt  Either  the  word  **  copy"  must  be  takon  to  have 
heo.  on  the  notice  actually  served,  which  would  vitiate 
it,  IS  an  original  notice  is  intended. 

2td.  Or,  if  the  barrister  was  right  in  admitting 
parti  evidence  which  showed  that  the  word  "copy" 
was  not  on  the  notice  actually  served,  then  these  two 
documents  were  not  duplicates,  and  the  statute  has 
not  been  complied  with, 

Tom  V.  Cuyning,  7  M.  &G.  88 ;  1  Lut.  R.  C.  200  ; 
Birch  V.  Edwards,  5  C.  B.  45 ;  2  Lut  B.  C.  37. 

Fawcett^  for  the  respondent,  was  not  called  upon. 

Erij^  C.J. — I  think  the  barristw  was  right;  and 
that  notice  of  objection  was  duly  proved.  The  statute 
requires  that  the  notice  shall  be  sent  to  the  person 
objected  to,  and  a  duplicate  original  shall  be  kept  by 
Ibo  objector  and  produced  as  evidence.  If  the  word 
"dnplicate"  had  been  put  on  the  document  kept  by 
the  objector,  it  would  have  been  strictly  correct. 
Instead  of  "  duplicate"  the  word  "  copy  "  is  put,  which 
ijractically  means  the  same  thing.  These  documents 
vere  in  all  essentials  "  duplicates." 

Keatino,  J. — I  also  think  this  was  a  good  notice. 
Birch  V.  Sdtoards  Was  a  diflferent  case.  There  the 
external  address  was  an  essential  part  of  the  notice, 
tnd  a  material  variance  was  established. 

Judgment  for  the  respondent. 


C.  P. 

24  Nov.  1864. 


CAfBL  V,  PowzLL  and 
Another. 


Tort  of  Wife  during  Coverture — Liability  of 
Husband — Efect  of  Divorce  k  Vinculo. 

Where  a  woman  has  been  divorced  from  her  husbarid 
a  Tinculo  matrimonii,  Jie  cannot  afterwards  he  sued 
M  torts  committed  by  her  during  the  coverture. 

Declaration  "that  ths  defendant  Caroline  Nicker, 
at  and  during  the  time  that  she  was  the  wife  of  the 
defendant  £lliSon  Powell,  unlawfully  gave  the  plain- 
tiff into  the  custody  of  a  police  constable  on  a  false 
charge  of  felony,"  ftc 

The  defendants  severed  in  their  pleading,  Caroline 
Kicker  pleading  not  guilty  and  a  justification,  and 
£llison  Powell,  '<  that  at  the  commencement  of  this 
action  the  said  Caroline  was  not,  nor  \b  she  now,  his 
^«."  New  assignment  for  trespasses  committed  by 
the  sail  Caroline  while  she  was  the  wife  of  the  said 
Ellison  Powell ;  and  plea  thereto  in  the  same  words 
AS  the  pWa  to  the  declaration,  and  issue  thereon. 


At  the  trial  at  Guildford  before  Martin,  B.,  the 
defendant,  Caroline  Nicker,  did  not  appear,  and  a 
verdict  was  found  against  her;  but  a  verdict  was 
found  for  the  male  defendant  on  the  issue  raised  by 
him. 

The  facts  were,  that  the  female  defendant,  while 
still  the  wife  of  the  male  defendant,  gave  the  plaintifi 
into  custody  on  a  charge  of  felony  which  was  not 
substantiated ;  subsequently  she  was  divorced  d 
vinculo  matrimonii  for  adultery,  and  then  this  action 
was  brought. 

Daly  obtained  a  rule  for  judgment  non  obstante 
veredicto  against  the  defendant  Ellison  Powell,  on  the 
ground  that  the  husband's  liability  for  the  tortious 
act  of  the  wife  during  coverture  is  not  discharged 
by  a  decree  dissolving  the  marriage  on  the  ground  of 
adultery. 

Hawkins,  Q.O.,  and  Sir  Oeorge  Bonyman  now 
showed  cause. 

In  suing  for  a  tort  by  the  wife  during  coverture,  the 
husband  is  only  joined  for  conformity,  for  he  is  not 
'*  liable  "  himself  as  a  tort-feasor :  and  if  she  die  be- 
fore judgment  the  suit  will  abate,  while  if  he  dies,  her 
liability  continues, 

1  Chitty  on  Pleading,  104  (7th  ed.). 

Here  the  effect  of  the  divorce  is  as  if  the  husband 
had  died.  The  20  k  21  Vict  c.  85,  s.  26,  does  not 
apply  to  the  dissolution  of  marriage,  but  to  judicial 
separation  only ;  and  as  the  law  then  stood,  the  hus- 
band continued  liable  till  the  civil  relation  ceased, 
Mead  v.  Briscoe,  6  C.  &  P.  484  ;  2  L.  J.  (n.  s.) 
C.  P.  101. 

Daly  and  Houston  in  support  of  the  loile. 

The  26th  section  of  the  Divorce  Act,  by  absolving 
the  husband  fi*om  liability  for  his  wife's  torts  after 
judicial  separation,  impliedly  confinns  his  liability  for 
previous  acts  :  and  so  with  divorce.  Death  is  the  act 
of  God,  and  dissolution  of  marriage  the  act  of  the 
parties  to  the  suit ;  by  their  own  act  they  cannot  take 
away  a  vested  right  of  action. 

[Erie,    C.J.,   referred  to 
MarshaU  v.  Button,  8  T.R.  554.] 

Erle,  C.J. — I  am  of  opinion  that  this  rule  should 
be  discharged.  The  husband  of  a  woman  who  is  di- 
vorced from  him  is  not  liable  to  be  sued  for  the  wrongs 
committed  by  her  during  the  coverture.  The  question 
is  whether  he  is  ''liable"  for  these  wrongs,  and  I 
think  the  law  has  made  it  clearly  apparent  that  he  is 
not:  it  holds  that  the  wife  has  no  such  existence 
as  b  necessary  for  her  to  appear  as  a  suitor  in  her  own 
right  in  court :  she  is  liable  for  her  own  wrongs,  but 
as  she  cannot  be  either  plaintiff  or  defendant,  her  hus- 
band, though  not  liable,  must  be  joined  with  her  in 
the  action  ;  besides  it  would  be  purposeless  to  sue  her 
without  her  husband,  as  her  property  is  vested  in  him. 
It  is  clear  that  if  the  husband  dies,  the  action  goes  on 
against  the  wife,  and  if  she  dies,  the  cause  of  action 
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is  put  an  end  to  ;  and  as  that  is  the  case,  it  is  clear  to 
my  mind  that  there  is  no  cause  of  action  against  him  ; 
but  that  he  is  joined  because  of  the  universal  rule,  that 
the  wife  dnriug  coverture  cannot  sue  or  be  sued  alone. 
That  reason  does  not  apply  where  there  is  a  divorce  A 
vinculOf  and  the  wife  is  remitted  to  her  former  name, 
and  made  entirely  free  from  her  husband.  She  is  then 
perfectly  capable  of  suing  and  being  sued,  just  as  she 
was  before  she  entered  into  the  married  state.  The 
Legislature  has  provided  that  the  husband  shall  not  be 
liable  for  his  wife's  torts  in  the  case  of  judicial  separa- 
tion, and  ffead  v.  Briscoe  is  an  authority  that  without 
that  provision  he  would  have  been  liable  ;  but  where 
there  is  a  divorce  d  vinculo  the  interference  of  the 
Legislature  is  not  necessary  to  effect  the  same  object 

KxATiKO,  J. — I  am  of  the  same  opinion.  As  soon 
as  it  is  established  that  the  husband  is  joined  for  con- 
formity, it  follows  that  when  the  unity  of  the  parties 
is  put  an  end  to,  there  ought  to  be  an  end  also  to  the 
liability  caused  by  that  relation. 

.  RuU  discharged. 


U  KoY.  186i 


.1 


Sattndebs  v.  Bbst. 


Bankrupt  —  Contract  to  pay  Premiums  on 
Policy  of  Insurance — Proof  by  Surety — 24 
<i:  25  Vict  c.  134,  s.  154. 

Where  a  surety  covenanted  to  pay  the  premiufns  on  a 
life  policy  in  default  of  his  principal  doing  so,  and  the 
principal  was  adjudged  bankrupt,  and  thm  faiUd  to 
pay  a  premium,  and  the  surety  paid  it  .— 

Held,  in  an  action  by  the  latter  against  the  principal 
for  the  sum  so  paid,  that  after  24  dfc  26  Vict,  c,  134, 
s.  154,  a  plea  of  bankruptcy  teas  a  good  answer. 

Declaration  for  money  paid  : 

Srd  plea,  that  the  defendant  "became  bankrupt 
within  the  meaning  of  the  statutes  in  force  concerning 
bankrupts,  and  that  the  causes  of  action  in  the 
declaration  mentioned  accrued  before  he  so  became 
bankrupt" 

By  deed  of  February,  1858,  reciting  that  the 
defendant  was  entitled  to  a  policy  of  insurance  on  his 
own  life,  under  an  annual  premium  of  10/.  19*.  2d., 
and  that  he  was  indebted  to  one  H,  the  defendant 
assigned  the  policy  to  H,  and  covenanted  to  pay  the 
premiums  and  keep  the  policy  on  foot;  and  the 
plaintiff  covenanted  that  if  the  defendant  made 
default  therein  he  would  do  so.  The  defendant  was 
adjudged  bankrupt  and  obtained  his  certificate  in 
1862,  and  afterwards  made  default  in  the  payment  of 
a  premium.  The  plaintiff  paid  this  premium,  and 
now  sued  the  defendant  for  the  amount 

At  the  trial  before  the  Undcr-Sheriff,  at  Worcester, 
the  jury  found  a  verdict  for  the  plaintiff. 

Pnichard  subsequently  obtained  a  rule,  pursuant 
to  leave  rcsen-ed,  to  enter  the  verdict  for  the  defen- 


dant or  a  nonsuit,  on  the  ground  {inter  alia)  that  the 
third  plea  was  a  good  answer  to  the  action.    In 

Warburg  y.  Tucker,  5  £L  &  Bl.  384 ;  £L  B.  & 
E.  914, 
a  case  just  like  this,  it  was  held,  that  the  banknpt's 
certificate  of  discharge  was  no  bar  to  an  action  on  a 
covenant  to  pay  the  premiums  which  had  become  due 
after  the  bankruptcy  ;  as  the  claim  was  not  in  reipect 
of,  nor  a  liability  to  pay  money  upon  a  contin^ncy 
within  the  old  Bankrupt  Act,  12  k  13  Vict  c.  106, 
s.  178.  The  154th  section  of  the  new  Act,  24  &  25 
Vict  c.  134,  was  intended  to  meet  that  case,  and 
enacts, 

'*  If  any  bankrupt  shall,  at  the  time  of  ac^udieaton, 
be  liable  by  reason  of  any  contract  or  promise  to  pay 
premiums  upon  any  policy  of  insurance,  or  any  other 
sums  of  money,  whether  yearly  or  otherwise,  or  to 
repay  to  or  indemnify  any  person  against  any  such  piy- 
ments,  the  person  entitled  to  the  benefit  of  such  cm- 
tract  or  promise  may,  if  he  think  fit,  apply  to  tie 
Court  to  set  a  value  upon  his  interest  under  such  cor- 
tract  or  promise,  and  the  Court  is  hereby  required  tv 
ascertain  the  value  thereof,  and  to  admit  such  penoi 
to  prove  the  amount  so  ascertained,  and  to  receiy* 
dividends  thereon." 

J,  0.  Oriffiis  showed  canse,  and  contended  tha*. 
24  k  25  Vict  c.  134,  s.  154,  did  not  make  the  bank 
ruptcy  a  bar  to  the  action. 

D.  Seymour,  Q.(7.,  and  Pritchard,  in  support  ot 
the  rule,  were  not  called  on. 

Per  Curiam.— The  rule  must  be  absolute  for  i 
nonsuit 

Mule  absduti. 


C.P. 

24  Nov.  1864. 
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DOQO£TT  V.    CaTTON. 


Betting-house  Act— Place  used  for  betting— 
Deposit  recoverable — 16  (i&  17  Vict,  c  119, 
S8.   1,  5, 

The  defendant  habitually  made  bets  on  horse-races 
under  a  tree  in  Hyde  Park,  and  received  deposits  on  UU 
there.  The  plaintiff,  who  had  daily  seen  him  betting 
there,  took  from  him  the  odds  against  a  certain  hmi 
winning  a  race,  and  deposited  with  him  the  amount  of 
his  stake  to  abide  the  event  of  the  race : 

Held,  that  the  defendant  had  brought  himaeff  within 
the  words  of  the  Act  IQ  A  17  Vict,  c,  119,  as  much  as 
if  he  had  been  in  the  habU  of  beUing  and  receiving  de- 
posits on  bets  in  a  house;  and  that,  conseguejitly,  by 
section  5  of  the  above  Act,  the  plaintiff  vku  entitled  to 
recover  from  him  the  deposit  he  had  made  as  money 
had  and  received  to  his  use. 

Declaration  for  money  had  and  received  :  pleas, 
never  indebted,  and  "  that  the  money  was  deposited 
by  the  plaintiff  with  the  defendant  under  a  oontract  or 


s  okl  mi.] 


THE  NEW  REPORTS. 


133 


agreement  by  wij  of  warring  and  guning,  and  Old- 
gallj  betting  on  horses  numing  at  races,"  ^. 

At  the  trial  before  the  Sheriff  of  Middlesex,  on  the 
80th  of  last  June,  it  was  proved  that  on  the  20th  of 
October  preyioos,  the  day  of  Witham  Races  in  Lin- 
colnshire, the  plaintiff  saw  the  defendant,  with  a  laige 
crowd  of  people,  under  some  trees  in  Hyde  Park. 
The  defendant  had  a  betting-book  in  his  hand,  con- 
taining a  list  of  horses,  and  was  betting  on  races,  and 
offering  odds  against  horses.  The  pUintiff  at  1 2  '30  p.  m. 
took  from  him  the  odds  of  6  to  1  against  a  horse  called 
Flytrap  for  the  Witham  Handicap,  and,  in  pursuance 
of  this  bet,  deposited  with  him  5L  lOi.  on  condition 
that  he  was  to  receive  back  this  sum  and  six  times  its 
amount,  namely  88/.  10«.,  if  Flytrap  won.  The  plain- 
tiff had  frequently  seen  the  defendant  betting  at  the 
tame  spot  On  making  the  above-mentioned  bet,  the 
plaintiff's  attention  was  called  to  a  notice  in  the  de- 
fendant's book,  that  all  bets  were  "to  stand  on  the 
day  of  the  race,  whether  scratched  or  not."  Two  days 
afterwards,  the  plaintiff  told  the  defendant  that  Fly- 
trap was  scratched  four  hours  before  the  bet  was  made, 
and  claimed  the  return  of  his  deposit,  which  the  de- 
fendant refused  to  make,  on  the  ground  that,  as  Fly- 
trap had  not  won  the  race,  he  had  won  the  bet.  The 
phuntiff  then  brought  this  action  for  the  deposit,  but 
the  jury  found  against  him. 

Te€Uman  subsequently  obtained  a  rule,  pursuant  to 
leave  reserved,  to  enter  a  verdict  for  the  plaintiff  for 
Bl.  lOf.,  on  the  ground  that  16  &  17  Vict.  c.  119,  s.  5, 
entitled  the  plaintiff  to  recover  as  for  money  had  and 
received  to  his  use. 

16  &  17  Vict.  c.  119  (An  Act  for  the  Suppression  of 
Betting-houses)  enacts,  by  section  1,  that  "  no  house, 
office,  room,  or  other  place  shall  be  opened,  kept,  or 
Hied  for  the  purpose  of  the  owner,  occupier,  or  keeper 
thereof,  or  any  person  using  the  same,  or  any  person 
procured  or  employed  by  or  acting  for  or  on  behalf  of 
soch  owner,  ftc,  or  of  any  person  having  the  care  or 
numagement  or  in  any  manner  conducting  the  bnsi- 
neas  thereof,  betting  with  persons  resorting  thereto ; 
or  for  the  purpose  of  any  money  or  valuable  thing 
being  received  by  or  on  behalf  of  such  owner,  occupier, 
keeper,  or  person  as  aforesaid,  as  or  for  the  considera- 
tion for  any  assurance,  Ac.,  to  pay  or  give  thereafter 
any  money  or  valuable  thing  on  any  event,  or  contin- 
gency of  or  relating  to  a  horse-race,"  &c 

Section  5.  **  Any  money  or  valuable  thing  received 
by  snch  person  aforesaid  as  a  deposit  on  any  bet,  or  as 
or  for  the  consideration  for  any  such  assurance,  &c.  as 
aforesaid,  shall  be  deemed  to  have  been  received  to  or 
for  the  nse  of  the  person  from  whom  the  same  was 
received;  and  such  money  or  valuable  thing,  or  the 
value  thereof,  may  be  recovered  accordingly,  with  full 
costs  of  suit,  in  any  Court  of  competent  jurisdiction.'* 

TcU/aurd  SaiUr  now  showed  cause. 
"  Soch  person  "  in  the  fifth  section  is  defined  in  the 
first,  and  he  must  he  connected  with  the  managsment 


or  use  of  a  house,  office,  room,  or  other  place ;  and 
''place"  must  be  construed  with  reference  to  the 
words  which  precede  it,  and  to  the  preamble.  Th0 
preamble  is  aimed  at  "the  opening  of  places  called 
betting-houses  or  offices,  and  the  receiving  of  money  in 
advance  by  the  owners  or  occupiers  of  such  houses  or 
offices,  or  by  other  persons  acting  on  their  behal(  on 
their  promises  to  pay  money  on  the  events  of  horse- 
races," &c.  The  place  must  be  conducted  for  the 
benefit  of  the  owner.  A  booth  in  the  park  would  be 
within  the  Act,  but  in  the  extended  sense  now  sou|^t 
to  be  put  upon  it,  the  section  would  apply  to  every 
race-course  in  the  kingdouL 

YwUman  was  not  called  upon  to  support  the  rule, 

Eblb,  C.J. — I  am  of  opinion  that  this  rule  should 
be  made  absolute  to  enter  a  verdict  fi>r  the  plaintiff. 
The  evidence  was  that  the  defendant  was  in  the  habit 
of  betting  generally  with  those  persons  who  would  take 
the  risk,  and  who  resorted  to  the  place  he  used  for  the 
purpose  of  making  these  bets  ;  namely,  under  a  tree  in 
Hyde  Park.    The  plaintiff  had  seen  him  there  at  the 
same  spot  daily;  and  on  this  occasion  he  paid  the 
defendant  a  deposit  of  5/.  10a.  on  an  agreement  that  it 
was  to  be  restored  six-fold  if  a  certain  horse  won. 
That  was  a  deposit  on  a  contingency  ;  and  by  16  &  17 
Vict.  c.  119,  s.  5,  money  received  as  a  deposit  on  • 
bet  by  persons  within  the  meaning  of  the  Act  mny 
be  recovered  back.     I  think  the  words  of  the  statute 
are  wide  enough  to  extend  to  this  place  ;  and  that  the 
defendant  used  this  tree  in  Hyde  Park,  exhibited  his 
betting-book  there,  and  received  deposits  from  per- 
sons who  resorted  to  him  for  betting,  so  as  to  bring 
himself  within  the  words  of  the  statute.     It  was  con- 
tended that  "other  place  "must  be  ejuadem  generis 
with  the  wonls  house,  office,  and  room,  which  precede 
it,  and  that  it  must  be  something  in  the  nature  of  a 
stnicture ;  and  it  4s  admitted  that  a  booth  would 
satisfy  the  words  of  the  Act.    But  I  think  the  mischief 
is  the  same  whether  what  goes  on  is  under  the  shelter 
of  a  tree  or  of  canvas,  and  that  the  words  of  the  statute 
are  wide  enough  to  include  the  case  of  the  tree.    Then 
Mr.  Salter  says  the  preamble,  as  to  the  mischief  to  be 
remedied,  narrows  the  construction  1  am  putting  on 
the  Act.    The  demoralisation  caused  by  betting-offices, 
was  the  mischief  intended  to  be  prevented ;  and  I 
think  it  was  intended,  if  other  places  than  betting- 
offices  were  resorted  to,  to  draw  the  line  wide  enough  to 
prevent  the  recurrence  of  the  mischief.    The  mischief 
is  in  the  nature  of  a  habit  of  using  a  place  for  receiving 
these  deposits,  and  carrying  on  the  business  of  an 

habitual  gambler. 

KB4TIN0,  J.— I  am  of  the  same  opinion,  though  I 
had  at  first  considerable  doubts  whether  the  words 
were  large  enough  to  reach  this  case.  Our  decision 
does  not  affect  the  legality  of  bets  made  in  the  street, 
or  iaolated  traoaactiona  of  that  nature.  If  the  parties 
had  merely  gone  to  Hyde  Park,  and  met  there,  there 


134 


THE  NEW  REPORTS. 


[S  Dk.  1804. 


would,  I  think,  be  stroDg  gronnd  for  Mr.  Salter's 
argument ;  but  the  evidence  is  that  the  defendant 
habitually  resorted  there  for  this  purpose. 

Hale  absolute. 


C.  P. 

25  Nov.  1864. 
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The  General  Discoukt  Company 
V.  Stokes. 


Coram— Erle,  C.J.,  Byles  and  Keating,  JJ. 

Bankruptcy — What  Proveahle  Under — 12  &  13 
Vict,  c,  106,  «.  17S  —  "  LiabUify  to  Pay 
Money  upon  a  Contingency** — Shareholder 
in  a  Company— CalU  after  Bankruptcy — 
Certificate  no  Bar. 

The  liability  of  a  ahareholder  in  a  company  to  pay 
fiUure  calls  is  not  "a  liability  to  pay  money  upon  a 
contingency,'*  within  12  «fc  18  Vict.  c.  106,  s.  178. 

The  defendant,  a  shareholder  in  plaintiffs^  company, 
was  adjvdieaied  bankrupt  on  the  Zrd  of  November, 
1860.  On  the  Uth  of  May,  1861,  order  made  to  wind 
up  the  company.  On  the  4th  of  July,  1861,  call  of 
61  lOs,  made  on  each  lOi.  sTuire  {21.  10s.  originally 
paid  up).  On  the  1st  of  February,  1864,  plaintiffs 
stud  defenda/nt  for  this  call.  Defendant  pleaded  his 
certificate,  obtained  the  4th  of  February,  1862 ; — 

Held,  thcU  the  claim  was  not  proveable  under  the 
bankruptcy;  and,  therefore,  that  the  ceHiJieaU  was  no 
bar. 

Action  against  a  shareholder  for  the  amount  of  a 
call  of  51. 10s.  per  share  on  twenty  10/.  shares  held  by 
the  defendant  in  the  plaintiffs'  company. 

Plea,— Bankruptcy  and  certificate. 

Tried  before  Byles,  J.,  in  London,  on  the  29th  of 
June. 

Verdict  for  the  plaintiffs  for  the  amount  claimed, 
with  leave  to  the  defendant  to  move  to  enter  the 
verdict  for  him,  if  the  Court  should  be  of  opinion 
that,  on  the  facts  admitted,  the  defendant  was  not 
liable. 

Previous  to  1860,  the  defendant  became  a  share- 
holder, to  the  number  of  twenty  shares,  in  the  plain- 
tiffs' company.  21.  IQs,  was  originally  paid  up  on 
each  10/.  share. 

On  the  8rd  of  November,  I860,  the  defendant  was 
abjudicated  a  bankrupt. 

On  the  14th  of  May,  1861,  an  order  was  made  for 
winding-up  the  plaintiffs'  company. 

On  the  4th  of  July,  1861,  a  call  of  6/.  10s.  per 
share  was  made.  The  action  was  for  110/.,  the 
amount  of  that  call 

On  the  4th  of  February,  1862,  the  defendant 
.  obtained  his  certificate,  under  the  Bankrupt  Law 
Consolidation  Act,  1849. 

The  action  was  brought  on  the  Ist  of  January,  1864. 
The  question  for  the  Court  was,  whether  the  certificate 
waa  a  bar  to  the  action  I 


Archibald  having  obtained  a  rule  to  enter  the 
verdict  for  the  defendant,  aa  above, 

Kemp  now  showed  cause. 

The  question  is,  whether  this  is  a  debt  or  a  liability 
which  could  have  been  proved  under  section  177  or 
section  178  of  12  and  13  Vict  c  106  ? 

1st.  This  was  not  "  a  debt  payable  upon  a  con- 
tingency," within  section  177, 

South  Staffordshire  Railway  Company  v.  Bum- 
side,  6  Exch.  129. 

That  was  decided  on  a  similar  section,  6  Geo.  4, 
c.  16,  s.  56. 

[Archibald  said  he  could  not  contend  that  this  was 
a  debt  within  section  177.] 

2nd.  This  was  not  "  a  liability  to  pay  money  upon 
a  contingency,"  within  section  178.  Such  liability 
must  be  capable  of  valuation  at  the  time  of  the  bank- 
ruptcy, 

Thomas  v.  Hopkins,  29  L.  J.  C.  P.  187. 

[Byles,  J. — ^What  kind  of  liability  is  within  section 
178  ?J 

An  ordinary  case  of  guarantee,  for  instance. 

He  relied  on 

Warburg  v.  Tucker,  28  L.  J.  Q.  B.  56  (Ex.  Ch.). 

That  case  gave  rise  to  section  154  of  the  Bankruptcy 
Act  of  1861. 

Archibald,  for  the  defendant,  in  support  of  the  rule. 

There  were  two  breaches  in  Warburg  v.  Tucker,  and 
the  Court  only  positively  decided  on  one.    The  opinion 
which  they  threw  out  on  the  other  was  contrary  to 
Toungy,  Winter,  16  C.  B.  401 ;  24  U  J.  C.  P.  214. 

The  course  of  legislation  has  been  to  extend  and 
enlarge  the  means  of  proof  as  far  as  possible.  The 
liability  to  pay  calls  was  '*a  liability  to  pay  money 
upon  a  contingency,"  within  section  178.  The  claim 
was  proveable  under  the  bankruptcy.  It  ripened  into 
a  proof  when  the  call  was  made.  The  plaintiffs  might 
have  proved  for  such  sum  as  the  Court  should  think 
fit,  though  the  claim  might  have  been  expunged. 

[Byles,  J. — There  were  two  uncertainties  here— 
1st,  whether  any  call  would  be  made  ;  2nd,  whether 
the  defendant  would  be  the  holder  of  the  shares.] 

The  contingency  here  was  different  fix>m  that  in 
Warburg  Y.  Tucker, 

Ex  parte  Barwis,  25  L.  J.  Bkcy.  10  ; 

Boyd  V.  RMns,  27  L.  J.  C.  P.  299  (overruled  on 

another  ground  in  error) ; 
Parker  v.  Ince,  28  L.  J.  Ex.  189. 

[Erle,  C.J. —Is  not  this  case  within  Martin,  B.'a 
principle  in  Parker  v.  /nc«,  of  there  being  a  series  of 
contingencies  ?  If  the  plaintiffs  could  prove  for  one 
call  they  could  prove  for  ten.] 

I  say  the  certificate  is  a  bar  to  the  claim,  so  far  as 
it  had  ripened  into  a  proof, 

Adkins  v.  Farrington,  5  H.  &  N.  586. 

[Erle,  C.J. — ^You  say  the  company  should  have 
claimed,  under  the  bankruptcy,  some  sum  as  a  call  ?] 

Yes.    Such  sum  as  the  Court  should  think  fit 
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[Erlb,  C.J.— Then  the  company  wonld  have  had 
to  disclose  the  state  of  their  internal  affairs.] 

[Byles,  J.— This  ia  the  difficulty.  Either  the 
bankrupt  is  discharged  from  all  calls,  or  else  no  bank- 
niptcy  can  relieye  him.] 

I  say  he  ought  to  be  dischaif^ed  as  to  this  par- 
ticular call. 

He  also  referred  to  the  Joint  Stock  Companies  Act, 
21  &  22  Vict.  c.  60,  s.  18. 

Erle,  C.  J.— I  think  this  rule  should  be  discharged, 
la  effect,  this  is  an  action  by  a  company  against  a 
shareholder  for  a  call.  This  call  was  made  under  an 
order  for  winding-up  the  company ;  but  the  principle 
is  the  same  as  if  it  had  been  a  continuing  company.  The 
question  turns  on  the  section  178  of  the  Act  of  1849. 
Primd  faeUf  the  liability  to  future  calls  would  seem 
to  be  "a  liability  to  pay  money  upon  a  contingency." 
But  the  authorities  are  against  such  a  construction. 
Here  there  is  not  a  contingency,  but  a  aeries  of  con- 
tingencies, as  in  Parker  v.  Inee,  Ex  parte  JBamris 
goes  furthest  in  favour  of  Mr.  Archibald*s  contention, 
but  not  far  enough  for  thU  case.  The  company  could 
not  have  come  forward  at  the  bankruptcy  and  said 
"This  shareholder  will  probably  be  called  on  for  the 
full  amount  of  his  shares."  This  must  depend  on  the 
state  and  prospects  of  the  company,  and  a  disclosure 
of  such  prospects  was  not,  I  think,  contemplated.  It 
may  be  a  hardship  on  a  shareholder  to  continue  with 
undefined  liabilities^  but  he  may  relieve  himself  by 
successive  bankruptcies.  I  think  this  claim  was  not 
proveable  under  the  bankruptcy,  and  therefore  is  not 
barred  by  the  certificate. 

BvLES,  J. — I  am  of  the  same  opinion,  though  there 
is  always  a  difficulty  in  these  cases.  There  were  two 
contingencies  here ;  first,  whether  the  call  would  be 
made  at  all ;  second,  whether  the  defendant  would, 
at  the  time  of  the  call  being  made,  be  a  holder,  so  as  to 
be  liable  to  pay.  If  we  hold  the  certificate  in  such  a  case 
to  be  a  discharge,  the  bankrupt  may  hold  his  shares 
dischaiged  from  the  payment  of  all  past  and  future 
«ll8,  which  is  absurd.  In  the  event  of  a  call  being 
made  after  bankruptcy,  he  must  become  bankrupt 
"gain,  and  so  on  toties  qiioties.  I  think  the  balance  of 
authority  coincides  with  the  balance  of  convenience, 
in  this  case. 


Keating,  J.,  concurred. 


Rule  discharged. 


Ex. 

21  Nov.  1864. 


Attorkey-Gensral  v.  Madeline 

COUNTEHS    BlUCHER  BE  WAHL- 

6TALL,  and  her  Husband. 

IhmicU — Suecesdon  and  Legacy  Duty — Foreign 
Residence  and  English  Domicil  —  Persmial 
Properly  in  England, 

B,  an  Bn^ishwman,  Uft  England  tti  lSi9,  and 


lived  with  the  defendants  from  that  date  at  Baden- 
Baden,  till  her  dtaih  in  1863,  paying  occasional  visits 
only  to  England.  All  her  personalty  was  vested  in 
English  securities^  Herwitt,  made  in  England,  was 
made  in  conformity  to  the  laios  of  England  and  Baden- 
Baden  : — 

Held,  by  the  Court,  thcU  her  domicil  was  English, 
the  rule  being  that  a  ma/n's  domicil  is  not  changed  un- 
less he  has  done  all  in  his  potoer  to  divest  himself  of 
hisfonner  domicil,  as  laid  doum  in  Be  Domingo  Capde- 
vielle,  ante,  15. 

The  object  of  this  information  was  to  obtain  from 
the  defendant,  the  Countess  Blucher  de  Wahlstall, 
sole  executrix  of  the  will  of  Justina  Davidson  Dallas, 
payment  of  legacy  duty,  in  case  she  was  at  the  time  of 
her  death  domiciled  in  England  ;  or  payment  of  succes- 
sion duty,  in  case  the  domicil  of  the  testatrix  at  the 
time  of  her  death  was  not  English. 

The  facts  of  the  case  were  as  follows  : 

The  testatrix  was  bom  at  Brighton,  and  resided 
in  England  till  the  death  of  her  last  surviving  parent^ 
Lady  Dallas,  when  she  went  to  reside  with  her 
sister  and  her  husband,  the  defendants,  who  were 
married  in  1828,  and  are  both  domiciled,  and  for  many 
years  past  have  resided,  at  Baden-Baden.  The  testatrix 
lived  with  them  until  her  death,  and  during  that  time 
had  no  other  home. 

On  leaving  England,  the  testatrix  discharged  her 
English  maid  and  took  a  German  maid,  and  she  caused 
a  large  library,  her  only  moveable  property  in  England, 
to  be  sent  to  the  house  of  the  defendants  at  Baden, 
except  her  moneys  and  stock,  consisting  of  cash,  stock 
in  the  Bank  of  England,  East  India  Stock,  Consoli- 
dated 3Z.  per  cent.  Bank  Annuities,  Reduced  SI.  per 
per  cents.,  and  New  32.  per  cent.  Bank  Annuities. 
She  never  returned  to  England,  or  left  Baden-Baden, 
except  for  a  few  occasional  visits,  which  she  made 
with  the  defendant  in  1850,  1854,  1857,  1859 ;  and 
since  then  she  never  left  Baden,  until  her  death. 
From  1849  she  contributed  her  share  towards  the 
expenses  of  the  defendants*  housekeeping.  She  often 
said  that  if  she  survived  the  defendant,  her  sister 
Madeline,  she  should  continue  to  live  in  Germany, 
thereby  meaning,  as  the  defendant  believes,  in  Baden- 
Baden,  or  the  neighbourhood,  and  that  nothing  would 
induce  her  to  return  to  England,  except  occasionally 
to  visit  one  of  her  sisters. 

In  1854,  she  said  she  wished  to  be  buried  at  Licht- 
enthal,  near  Baden-Baden.  Two  years  before  she 
died,  an  additional  room  was  built  to  the  defendant's 
house  at  Baden-Baden  solely  for  her  use. 

On  the  Ist  of  March,  1854,  the  testatrix  made  a 
will,  duly  executed,  so  as  to  be  a  proper  formal  will, 
in  Baden-Baden,  similar  to  the  will  she  executed  in 
England  on  the  6th  of  May,  1854. 

During  one  of  her  visits  to  England,  in  the  year 
1854,  while  she  was  staying  with  her  sister,  the  wife 
of  Lieutenant-Colonel  Passy,  in  London,  the  testatrix 
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mftdd  a  will,  in  which  she  stated  she  was  on  a  yisit  to 
her  sister,  Catherine  Passy,  and  appointed  her  eonsin, 
Henry  Davidson,  and  her  nephew,  Robert  Dallas, 
trustees,  in  carrying  the  same  into  execution ;  and 
gave  to  them  all  her  real  and  personal  estate,  and 
directed  the  annual  income  thereof  to  be  paid  to  her 
Aster  Madeline,  Countess  of  Blncher,  for  life,  for  her 
separate  use,  without  power  of  anticipation ;  and  after 
her  death  the  whole  of  her  said  property  was  to  be 
applied  in  such  manner  as  the  said  defendant,  Made- 
leine Blucher,  should  by  deed  or  will  appoint,  and 
appointed  her  said  sister,  Madeline  Blucher,  to  be  her 
executrix.  This  will  was  executed  and  attested  to  be 
an  effectual  and  valid  will,  both  in  Baden-Baden  and 
iliis  country.  The  testatrix  died  at  Baden-Baden  in 
1868,  and  was  buried  at  LichtenthaL 

The  defendants  refused  to  pay  any  legacy  or  suc- 
cession duty  in  respect  of  the  said  property,  and 
declined  to  do  so,  alleging  that  the  testatrix  was  not, 
at  the  time  of  her  death,  domiciled  in  England,  but 
was  domiciled  in  Baden-Baden,  and  that,  conse- 
quently, no  duty  was  payable  in  t^  country. 

The  AUomey-Genertil,  The  SolieUor-OenertU,  Locke, 
Q.C,  and  Ifanson,  for  the  Crown. 

The  AUomey-Oeneral. — The  questions  for  the  de- 
cision of  the  Court  are,  whether  the  testatrix  was, 
at  the  time  of  her  death,  domiciled  in  England, 
if  so,  legacy  duty  will  be  payable;  and,  if  she 
was  not  domiciled  in  England,  whether  succes- 
sion duty  is  payable  in  respect  of  such  part  of 
her  personal  estate  situate  in  this  country.  The 
burden  of  proving  the  change  of  domicil  lies  upon  the 
parties  who  assert  the  change.  The  testatrix  some- 
times lived  at  Baden,  and  sometimes  at  Berlin,  and 
expressed  an  intention  after  her  sister's  death  of 
living  in  Germany.  How  can  it  be  said,  then,  that 
the  testatrix  has  acquired  any  new  domiciL 
Ab  to  the  question  of  domicil,  he  cited, 

Jte  Domingo  CapdevieUe,  5  N.  R.  15, 2  H.  &C.  85 ; 

Afoorhouac  v.  Lord,  10  H.  of  L.  Ca.  272  ; 

Phillimore  on  Domicil,  c.  2,  s.  15,  p.  13  (122)  ; 

Whicker  v.  ffume,  13  Beav.  895  ;  7  H.  of  L.  Ca. 
184. 
If  the  testatrix  was  not  domiciled  in  England,  legacy 
duty  not  being  payable,  succession  duty  will  be, 

Me  Domingo  Capdevielle  {loe,  ciL) ; 

Ba  Wallops,  3  N.  R.  679  ;  83  L.  J.  851 ; 

16  &  17  Vict.  c.  51,  ss.  18,  44. 

SolieUor-QtMtat — This  case  is  governed  by  de 
Capdevielle  Ckue — 

1st.  As  to  domicil. 

2nd.  As  to  payment  of  succession  duty. 

[Pollock,  C.B.— A  will  ought  to  be  executed 
according  to  the  law  of  the  domiciL  The  testatrix 
having  made  a  will  in  England,  is  the  strongest  proof 
that  at  that  time  she  thought  she  had  an  English 
domicil.    What  fact  is  there  to  show  tittt  mi^g 


that  will,  and  on  her  return  to  Germany,  the  changed 
her  intention!] 

As  to  tbe  second  point,  you  will  decide  in  accordance 
with  the  decisions  of  Bruce  LJ.,  and  Turner,  LJ., 
in  Re  WaUop'a  Trust;  unless  you  do  not  decide  on  over- 
ruling that  decision,  succession  duty  is  payable,  eren 
if  you  decide  the  first  point  against  the  Crown. 

Locke,  Q.C. — It  is  not  sufficient  to  prove  that  Mias 
Dallas  intended  to  live  abroad,  but  a  particular  country 
must  be  shown  in  which  the  person  wishes  to  acquiro 
a  new  domiciL    That  cannot  be  done  hare. 

Coleridge,  Q.C.  and  ffall,  for  the  appellants, 
As  to  the  domicile,  the  facts  show  that  the  testatrix 
had  intended  qibcUenus  in  Uld  exuere  pettriam.    The 
question  of  a  change  of  domicil  is  a  question  of  in- 
tention.    The  intention  is  to  be  infenred  from  the 
facts,  which  in  this  case  form  the  strongest  proof  of  her 
intention  to  do  so.     The  English  will  was  merely  a 
copy  of  the  German  one.    Short  of  naturalisation  she 
did  everything  in  her  power  to  acquire  a  freah  domicil. 
As  the  second  point,  he  cited, 
Aikman  v.  Aikman,  8  Macq.  877  ; 
Thompson  Y.  AdvoeoUe^GenercU,  12  CL  A  Fin.  1. 

Pollock,  C.B.— I  shall  follow  the  rule  laid  down  in 
Re  Domingo  Capdevielle,  that  a  man's  domicil  is  not 
changed  unless  he  has  done  all  in  his  power  to  diyest 
himself  of  his  former  domicil. 

There  is  not  sufficient  evidence  in  this  case  to  show 
that  the  testatrix  intended  to  change  her  domicil. 
If  any  one  had  asked  her  during  her  life  if  she  had 
an  English  or  German  domicil,  she  would  have  ans- 
wered, I  know  nothing  about  domicil ;  I  do  not  want 
to  become  a  German,  but  I  prefer  living  in  Germany, 
which  is  a  very  different  thing  from  saying,  I  wish  to 
become  a  German.  It  is  very  difficult  to  say  how  a 
single  lady  can  change  her  domiciL  I  cannot  say  with 
Mr.  Hall  that  an  unprejudiced  mind  would  be  satis- 
fied that  a  young  lady  who  intended  to  stay  aome  years 
abroad^  wishes  to  change  her  domicil  becanse  she  takes 
her  library  with  her. 

Brahwell,  B. — ^I  am  of  the  same  opinion,  there  is 
no  evidence  of  change  of  domicil.  The  rule  is,  that 
the  old  domicil  remains  till  a  new  one  is  acquired.  I 
entirely  agree  with  Lord  Chelmsford's  decision  in 
Moorhouae  v.  Lord,  The  question,  therefore,  is, 
whether  the  testatrix  had  intentionally  and  actually 
abandoned  her  English  domicil  with  the  intention 
never  to  revert  to  it  I  think  she  was  domiciled  in 
England  at  the  time  of  her  death.  I  entirely  adopt 
my  Brothers^  views;  I  do  not  see  that  she  ever 
acquired  a  new  domiciL 

Ghankell,  B.— I  am  of  the  same  opinion.  I  think 
the  rule  laid  down  by  Lord  Wensleydale  in  Aikman 
V.  Aikman  the  correct  one  ;  namely,  that  every  man*s 
domicil  of  origin  must  be  presumed  to  continue  until 
he  has  acquired  another  sole  domicil  by  actual  resi- 
dence with  the  intention  of  abaadoning  his  old  one. 
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This  ohinge  must  be  d»  facto  it  animo,  and  the  burden 
of  proof  imqaestionably  lies  npon  the  party  who 
aaserts  the  ehuige.  Therefore  the  question  is,  whether 
the  proof  offered  by  the  defendants  shows  that  the 
tceUtrix  had  sooh  an  intention.    It  does  not  do  so. 


Ex. 

23  Nov.  1864. 


Judgment  for  the  Croum, 


Caddiok  v.  Tebbt. 


Misdireetum — New  Trial-^CotUraet 

Cffave  Tan  order  to  see  some  hops,  which  consisted  of 
tUven  porJtets,  and  Tiave  a  sample  drawn.  After  some 
corrtspmdence  concerning  them^  T  wrote  to  C,  and 
made  an  offer  for  ten  pockets,  which  C  accepted  by  letter, 
and  forwarded  eleven  pockets.  Upon  C  suing  T  for  the 
vilue  of  the  hops,  the  Judge  ruled  that  C  and  T  were 
h\ind  by  the  letters  containing  the  offer  and  accept- 
ance:— 

Held,  that  the  judge  misdirected  the  jury  in  not  leav- 
%  the  whole  of  the  facts  and  correspondence  to  them  to 
ieade  what  the  contract  toas : — 

The  plaintiff  sued  the  defendant  for  goods  bargained 
and  sold,  and  for  goods  sold  and  delivered,  and  for 
money  foond  to  be  due  on  an  account  stated  and 
claiffled— 28A  5s. 

The  defendant  pleaded  the  general  issue. 

The  action  was  tried  at  the  last  Worcester  Assises, 
hefore  Shee,  J. 

The  &ct8  of  the  case  are  as  follows : — 

The  plaintiff  met  the  defendant  at  Worcester 
iDvket,  on  the  26th  of  September,  1863,  and  offered 
him  some  hops  of  the  1863  growth ;  and  the  plaintiff 
told  the  defendant  that  he  had  some  1855  and  1859 
hops  at  Mr.  Woodhouse*s  warehouse,  and  gave  him  an 
order  to  see  the  hops  and  take  a  sample  of  them.  He 
accordingly  went  to  the  warehouse,  and  was  present 
while  a  sample  was  being  drawn  from  them,  and 
thought  there  were  ten  pockets  of  hops.  The 
plaintiff  wrote  to  the  defendant,  on  the  8th  of  October, 
1S63.  and  asked  him  if  he  had  seen  the  old  hops,  and 
what  he  thought  of  them.  The  defendant,  in  answer, 
on  the  9th  of  October,  said  that  he  had  seen  the  old 
hope  in  Worcester :  the  1869*8  were  fresh,  and  that 
if  he  shonld  have  any  inquiry  for  old  hops,  he  would 
hear  them  in  mind. 

On  the  6t)h  of  Kovember,  the  defendant  wrote  to 
ask  if  he  could  sell  four  or  five  pockets,  what  would 
the  plaintiff'  take  for  them  f  that  he  would  have  to 
name  a  very  low  price.  *    I 

On  the  12th  plaintiff  wrote  and  said,  "  As  you 
We  seen  the  hops,  you  know  their  market  worth,  { 
and  I  hare  no  doubt  you  wiU  do  the  best  you  can  for 
me.   You  may  have  them,  and  I  must  leare  the  price 
with  you.    This  letter  will,  no  doubt,  be  sufficient  to  ' 
enable  yon  to  get  them  delivered. "  ' 

On  th«  Uth  of  November,  1863,  the  defendant 


wrote  to  the  plaintiff :  "  The  most  we  can  give  you  for 
your  ten  pockets  of  1859  would  be  SOs.  per  cwt." 

On  the  21st  of  November  the  plaintiff  wrote  to  the 
defendant  :  '*  In  answer  to  your  letter,  1  accept  your 
offer  of  805.  per  cwt.  I  will  write  to  Woodhouse  to 
have  them  weighed." 

On  the  2dni  of  November,  1863,  the  plaintiff  wrote 
to  the  defendant :  **  There  are  eleven  pockets.  I  will 
have  them  weighed,  and  wiU  send  them  to  you." 

The  hops  were  accordingly  sent,  and  after  their 
arrival,  on  the  26th  of  November,  1863,  the  defendant 
wrote  and  told  the  plaintiff  that  the  whole  of  the  hops 
were  not  equal  to  sample,  which  appears  to  have 
been  drawn  from  the  best  pocket,  and  that  there  was 
only  one  other  pocket  anything  like  it,  and  asked  the 
plaintiff  to  send  for  them  back. 

Shee,  J.,  refused  to  leave  to  the  jury  the  question, 
whether  it  was  sale  by  sample  or  not  f  Whether  the 
defendant  had  an  opportunity  of  seeing  the  bulk  at 
the  warehouse  I  And  ruled  that  the  parties  were  bound 
by  the  written  contract  contained  in  the  letters  of  the 
16th  and  21st  of  November,  to  buy  the  whole  lot  of 
1859  hops,  and  that  that  was  the  only  question  for 
the  juiy.  The  verdict  was  directed  to  be  entered  for 
the  plaintiff  for  the  sum  claimed. 

Hiiddlestone,  Q.C,  obtained  a  rule  ordering  the 
plaintiff  to  show  cause  why  the  verdict  should  not  be 
set  aside,  and  a  verdict  or  a  nonsuit  entered,  upon  the 
ground  that  upon  the  correspondence  and  the  evidence 
there  was  no  contract  for  the  sale  of  eleven  pockets  Of 
hops ;  or  why  a  new  trial  should  not  be  had  on  the 
ground  of  the  misdirection  of  the  Judge,  for  refusing 
to  leave  to  the  jury  whether  the  sale  was  a  sale  by 
sample,  and  whether  the  bulk  corresponded  with  the 
sample,  and  whether  the  defendant  had  an  opportunity 
of  seeing  the  bulk  at  the  warehouse,  and  whether 
they  were  merchantable  hops,  and  whether  they 
answered  the  description  of  1859  hops. 

Oray,  Q.C.,  and  Macnamara,  now  showed  cause. 

There  is  no  evidence  that  there  is  a  sale  by  sample. 
It  was  a  sale  of  the  whole  bulk. 

The  two  letters  of  the  16th  and  21st  of  November, 
form  the  contract. 

[CuANKELL,  B.— Where  there  are  several  letters^  is 
not  their  effect  a  question  for  the  jury?] 

No.     For  the  Judge. 

[Pollock,  C.B. —Where  the  contract  is  the  result 
of  several  letters,  the  effect  of  that  contract  is  a 
question  for  the  jury.  The  intervals  between  the 
letters  make  a  difference  in  the  conclusion  to  be  drawn. 
There  are  elements  then  in  the  case  that  commercial 
men  can  only  judge  of.] 

[Channell,  B.— Jervis,  C.J.,  says,  if  the  contract 
lies  in  one  letter,  the  Judge  is  to  decide  on  the  effect 
of  it.     If  in  several,  the  jury  are  to  do  so.] 

This  is  a  sale  of  a  specific  article.  Even  if  it  was  a 
sale  by  sample,  the  Judge  was  right. 

By  virtue  of  the  contract  the  property  peases  whei^ 
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there  is  a  sale  by  sample  of  a  specific  article.  But 
this  is  not  so  where  there  is  a  sale  by  sample  of  part 
of  a  bulk, 

Street  ▼.  Blay,  2  B.  &  Ad.  468. 

[Pollock,  C.B.— If  an  article  is  warranted  in  a 
shop,  and  the  price  has  not  been  paid,  and  before  the 
purchaser  leaves  the  shop,  finds  that  it  does  not  answer 
to  the  warranty,  he  may  return  it ;  and  this  would  be  a 
good  defence  to  an  action  on  the  price.] 

They  cited, 
Dawson  y.  Collins,  10  C.  B.  523. 

The  letters  of  the  16th  and  28rd  are  the  whole  of 
the  contract.  It  is  for  the  Court  to  put  a  construction 
on  them, 

Syers  r.  Jojias,  2  Exch.  111. 

Ten  pockets  in  the  letter  is  to  be  read  eleven 
pockets ;  it  is  merely  &fcUsa  demonstraiio.  The  plain- 
tiff ought  to  recover  the  lull  price,  if  the  goods  are  not 
equal  to  sample.  The  defendant  can  give  evidence  of 
it  in  reduction  of  damages,  or  bring  a  cross-action. 

When  the  property  has  vested,  and  has  been  deli- 
vered, the  incident  of  returning  it  cannot  be  added, 
Trueman  v.  Loder,  11  Ad.  &  £.  589. 

Such  an  incident,  as  sale  by  sample,  is  inconsistent 
with  the   contract   which  is  contained  in  the  two 
letters ;  therefore  it  cannot  be  added, 
Sytrs  V.  Jonas  {loe,  cit,). 

The  incident  of  sale  by  sample,  added  to  right  of 
returning  the  property,  is  inconsistent  with  the 
written  contract. 

ffuddlesUme,  Q.C.,  supported  the  rule. 

There  is  no  contract  for  eleven  pockets.  The  whole 
correspondence  must  be  looked  at.  The  contract  is  to 
be  gathered  from  the  series  of  letters,  and  not  from 
the  two  letters, 

Wilkinson  v.  Qrant,  18  C.  B.  318. 

If  there  was  not  a  sale  by  sample,  and  no  oppor- 
tunity of  seeing  the  goods,  then  there  is  an  implied 
warranty  that  the  goods  are  of  a  merchantable  quality 
of  the  denomination  mentioned  in  the  contract, 
Oardirur  v.  Oray,  4  Camp.  144  ; 
Wheeler  v.  SchUvai,  17  C.  B.  619. 

The  whole  question  ought  to  be  left  to  the  jury,  to 
say  whether  there  was  a  sale  by  sample.  The  buyer 
had  no  opportunity  of  examining  the  bulk  before  the 
hops  were  sent  him.  He  had,  therefore,  a  right  to 
refuse  them  if  they  were  not  a  merchantable  article. 

MaUhews  followed,  and  contended  that  there  was  a 
sale  by  sample  finom  the  correspondence  and  from  the 
evidence,  and  cited, 

LockeU  V.  Niekling^  2  Exch.  93 ; 

Syers  v.  JonaSy  {loc.  ciL) ; 

Cooke  V.  Bidddieu,  1  C.  ft  K.  661 ; 

Parhes  v.  Smith,  15  Q.  B.  297. 

Pollock,  C.B.^The  Court  cannot  direct  that  a 
verdict  should  be  entered  for  the  defendant,  or  a  non- 
suit entered  on  the  first  ground,  that  upon  the  corre- 


spondence and  the  evidence  there  was  no  contract  for 
the  sale  of  the  eleven  pockets  of  hops.  The  Court  is 
of  opinion  that  that  is  a  question  for  the  jury,  and  that 
what  the  contract  was,  is  not  to  be  decided  by  the  two 
letters,  but  by  the  whole  of  the  correspondeace  and 
the  facts,  and  that  the  learned  Judge  misdirected  the 
jury  in  leaving  the  case  as  he  did.  It  is  impossible 
in  this  case  to  lose  sight  of  the  facts  that  the  defen- 
dant saw  a  sample  of  the  hops  drawn,  and  that  there 
were  several  conversations  and  letters  written  about 
them,  yet  the  Court  is  asked  to  judge  of  the  contract 
from  lie  two  letters  only.  The  Court,  therefore, 
makes  the  rule  absolute  for  a  new  trial,  on  the  ground 
that  the  whole  of  the  correspondence,  together  with 
the  other  facts  in  the  case,  ought  to  have  been  sub- 
mitted to  the  jury,  to  decide  on  what  the  contract  was. 
Upon  the  other  points,  as  there  is  to  be  a  new  trial, 
the  Court  will  not  give  any  opinion. 

Chankell  and  Pioott,  BB.,  concurred. 

Jiule  absoluU, 


(In  the  Matter  of  an  Arbitration 
between  KELLEirr.  The  Local 
Board  of  Health  of  the  Dis- 
trict OF  Teanmeee. 

AtfHird — Public  Health  Act — Common  Lcm 
Procedure  Act 

An  umpire  appointed  under  the  provisions  of  fh^ 
statuU  11  dk  12  Viet.  c.  63  {the  Public  EealthAct,  1848), 
cannot  make  his  award  after  the  expiration  of  twenty- 
one  days  from  the  date  of  his  appointment,  unless  thg 
time  for  making  his  award  has  been  duly  extended 
a^ceording  to  the  provisions  of  the  statute : 

Semble,  he  may  extend  the  time  for  making  his  award 
before  the  duty  of  proceeding  toith  the  award  devolves 
upon  him. 

The  provisions  of  the  Comm/m  Law  Procedure  irf, 
1854  (17  <fe  18  VicL  c  126),  s,  15,  with  reference  to 
enlarging  the  timsfor  making  an  awards  do  not  apply 
to  a  case  where  an  umpire  appointed  under  the  PuUic 
Health  Act,  1848,  has  neglected  to  make  his  award 
within  the  time  prescribed  by  the  latter  statute. 

On  a  previous  day  Francis  Russell  obtained  a  rule 
calling  upon  the  Local  District  Board  of  Tranmere  to 
show  cause  why  an  award  should  not  be  set  aside  on 
the  ground  that  it  was  not  made  within  the  time  pre- 
scribed by  law. 

The  69th  section  of  the  Public  Health  Act,  1848, 
gives  the  Local  Board  power  to  require  the  owner  of 
premises  fronting  upon  any  street  within  their  juris- 
diction to  pay  expenses  incurred  by  the  Board  in 
making  sewers  and  executing  other  works  specified, 
and  provides  that  the  expenses  shall  be  paid  by  the 
owners  in  such  proportion  ad  shall  be  settled  by  the 
surveyor,  or  in  case  of  dispute,  as  shall  be  settled 
by  arbitration  in  the  manner  provided  by  the  Act 
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Section  123  enacts  that  in  case  of  any  matter  which 
bj  the  Act  is  anthorioed  to  be  settled  by  arbitration, 
unless  both  parties  ooneiir  in  the  appointment  of  a 
single  arbitrator,  each  party,  on  the  request  of  the 
other,  shall  appoint  an  arbitrator  to  whom  the  matter 
shall  be  referred. 

Section  124  enacts,  that  in  case  a  single  arbitrator 
fail  to  make  his  award  within  twenty-one  days  after 
his  appointment,  or  within  snch  extended  time,  if 
anj,  as  shall  have  been  dnly  appointed  by  him  for 
that  purpose,  the  matters  referred  to  him  shall  be 
again  refeired  to  arbitration  under  the  provisions  of 
the  Aet,  as  if  no  former  reference  had  been  made. 

Section  125  enacts,  that  in  case  there  be  more  than 
one  arbitrator,  the  arbitrators  shall,  before  they  enter 
opon  the  reference,  appoint  by  writing  nnder  their 
hands  an  umpire  ;  and  in  case  the  arbitrators  fail  to 
make  their  award  within  twenty-one  days  after  the 
day  on  which  the  last  of  them  was  appointed,  or 
vithin  such  extended  time,  if  any,  as  shall  have  been 
daly  appointed  by  them  for  that  purpose,  the  matters 
referred  shall  be  determined  by  the  umpire ;  and 
farther,  that  the  provisions  of  the  Act  with  respect  to 
the  time  for  making  an  award,  and  with  respect  to 
extending  the  same  in  the  case  of  a  single  arbitrator, 
shall  apply  to  an  umpirage. 

Kellett  was  the  owner  of  premises  adjoining  a  street 
within  the  jurisdiction  of  the  Local  Board  of  Health 
for  the  district  of  Tranmere,  and  he  was  liable  to  pay 
a  portion  of  the  expenses  incurred  by  the  Board  in 
making  sewors.  A  dispute  having  arisen  as  to  the 
amoont  to  be  paid  by  him,  proceedings  were  taken 
to  have  the  difference  settled  by  arbitration,  in  the 
manner  provided  by  the  Act. 

The  Local  Board  appointed  an  arbitrator  on  the 
5th  of  January,  1864,  and  Kellett  appointed  an  arbi- 
trator on  the  15th  of  January,  1864.  On  the  8rd  of 
February,  1864,  the  two  arbitrators  appointed  an 
umpire.  The  arbitrators  proceeded  with  the  arbitra- 
tion, and  extended  the  time  for  making  their  award 
up  to  the  80th  of  April,  1864 ;  but  they  made  no 
award,  and  did  not  further  enlarge  the  time.  Accord- 
ingly, on  the  30th  of  April,  the  duty  of  proceeJing 
with  the  arbitration  and  making  the  award  devolved 
on  the  umpire.  He  made  his  award  on  the  2nd  of 
May,  1864. 

^hf  Q.O.,  showed  cause. 

It  was  never  intended  that  the  umpire  should  be 
limited  to  the  period  of  twenty-one  days,  from  the 
time  of  his  appointment  by  the  arbitrators,  for  making 
hit  award.  It  is  sufficient  to  satisfy  the  statute  that 
^e  should  make  his  award  within  twenty-one  days 
from  the  time  the  duty  of  proceeding  with  the  arbi- 
tration devolved  npon  him.  He  has  no  power  to  act 
until  the  arbitrators  fail  to  make  their  award ;  and  if 
the  period  of  twenty-one  days  is  to  date  from  the  time 
of  his  original  Appointment,  the  time  for  making  his 
award  mi^  ea^in  before  the  duty  of  proceeding  with 


the  arbitration  devolved  upon  him.     Such  a  result 
could  not  be  contemplated  by  the  Legislature. 

Francis  Rusaell,  in  support  of  the  rule. 

A  single  arbitrator  must  make  his  award  ^within 
twenty-one  days  after  his  appointment ;  and  the  Act 
provides  that  the  provisions  with  respect  to  extending 
the  time  in  the  case  of  a  single  arbitrator,  shall  apply 
to  an  umpirage.  There  is  no  reason  why  the  word 
appoifUmeTU  e^ould  not  be  understood  in  its  natural 
sense.  No  inconvenience  arises  from  this  construction 
of  the  Act,  because  the  umpire  has  power  to  extend 
the  time  for  making  his  award  as  soon  as  he  is 
appointed,  and  before  the  duty  of  making  the  award 
devolves  upon  him, 

DoddingUm  t.  Bailtoard,  7  Dow.  640. 

A  cross-rule  having  been  obtained  by  Zuah  to 
enlarge  the  time  for  making  the  award, 

Russell  now  showed  cause  against  the  cross  rule. 

Ltuh  argued  in  support  of  the  rule.    He  cited. 
The  Common  Law  Procedure  Act,  1854,  s.  15  ; 
Ward  y.  Ths  Seereiary  at  War,  82  L.  J.  Q.  B.  58. 

Shee,  J. — I  am  of  opinion  that  the  first  rule  should 
be  made  absolute.  The  Act  of  Parliament  provides 
that  a  single  arbitrator  shall  make  his  award  within 
twenty-one  days  from  his  appointment,  and  that  an 
umpire  shall  be  placed  in  the  same  position  as  a  single 
arbitrator.  It  is  the  duty  of  the  Court  to  give  effect 
to  these  enactments.  It  was  contended  that  the  ap- 
pointment of  the  arbitrator  did  not  really  take  place 
until  his  duties  had  commenced,  and  as  an  argument 
in  favour  of  this  construction,  it  was  urged  that  it 
would  lead,  in  many  cases,  to  a  failure  of  justice  if  the 
words  of  the  statute  were  literally  adhered  to.  No 
doubt  great  inconvenience  would  arise  in  cases  where  the 
duty  of  proceeding  with  the  arbitration  did  not  devolve 
ui>on  the  arbitrator  until  twenty-one  days  after  his 
appointment,  if  he  had  no  power  of  enlarging  the 
time  beforehand.  But  I  think  the  case  cited  shows 
that  he  may  enlarge  the  time  at  any  time  after  his 
appointment ;  he  need  not  wait  until  the  duty  of  pro« 
ceeding  with  the  arbitration  devolves  upon  him.  There 
is,  therefore,  no  difficulty  in  giving  effect  to  the  plain 
words  of  the  statute.  The  other  rule  must  be  dis- 
charged.  It  is  clearly  intended  by  the  Public  Health 
Act,  that  the  arbitration  should  be  concluded  within  a 
fixed  time.  There  is  nothing  in  the  Common  Law 
Procedure  Act  to  overrule  the  express  enactments  in 
the  Public  Health  Act.  It  is  admitted  that  the  pro- 
visions of  the  8  &  4  WilL  4,  c.  42,  s.  89,  do  not 
apply. 

Rule  absolute  to  set  aside  the  aumrd. 
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Adm. 

20,  21,  22,  28  July, 
22  Nov.  1864. 


The  Nobwat. 


Before  the  Right  Honourable  Dr.  Lushington. 

"Jm^nec"— 24  Viet.  e.  10,  &  6  — Charter 
Party  —  Bill  of  Lading  —  Guarantee  €U  to 
capacity  and  draught  of  Ship — "  Freight  '* — 
Lump  Freight — Jettison  and  Sale — Address 
Commission — "Perils  of  the  Seas^  —  Non- 
production  of  Papers — Corutructive  Waiver  of 
Tender — Delivery — Pilot  voluntarily  taken. 

What  circumstances  are  sufficient  to  constitute  a  per- 
son an  "  curignee"  of  a  hill  of  lading  tcilhin  the  mean- 
ing of  the  6th  section  of  the  Admiralty  Court  Act,  1861, 
so  as  to  enable  him  to  sue  the  vessel  Jor  breaches  of  duly 
by  the  master. 

The  owner  of  the  ship  is  responsible  for  all  the  eon- 
seguenoes  of  the  negligence  of  a  pilot,  taken  voluntarily 
and  not  under  compulsion  of  law. 

Jettison  and  sale  of  damaged  goods  are  sttch  con- 
sequences, and  are  not  perils  of  the  sea,  if  they  were 
made  necessary  on  account  of  injury  which  has  been 
received  by  the  ship  and  cargo  through  the  negligence  of 
a  pilot  so  taken. 

In  all  cases  of  short  delivery,  under  a  bill  of  lading, 
a  deduction  may  be  made  from  the  freight,  of  such  pro- 
portion of  the  freight  as  would  have  been  payable  if  the 
goods  had  been  delivered^  and  this,  even  though  the 
freight  be  lump  freight ;  but  the  value  of  the  goods  not 
brought  to  destination  may  not  be  deducted  from  freight, 
but  may  be  the  subject  of  a  separate  action, 

Non-produclion  by  the  master  of  papers  and  infor- 
mation, to  enable  the  consignee  of  the  goods  com- 
prised in  a  bill  of  lading  to  verify  the  justice  of 
the  claim  made  for  freight  and  general  average, 
coupled  with  a  refusal  to  deliver,  except  on  paym.ent 
of  the  sum  claimed^  is  a  '*  breadi  of  duty  "  within 
the  6th  section  of  the  Admiralty  Court  Ad,  1861, 
and  exempts  the  consignee  from  the  necessity  of  makirtg 
a  tender. 

The  refusal  of  the  master  to  deliver,  except  on  pay- 
ment of  an  unjust  demand  for  freight,  and  his  per- 
sistent rejection  of  any  compromise,  constitute  a  con- 
structive waiver  of  tender. 

Personal  delivery  of  cargo  shipped  is  9wt  necessary; 
the  usage  of  trade  constitutes  a  delivery  on  a  wharf, 
with  notice  to  the  c&iisignu,  sufficient. 

In  estimating  the  damages  for  non-delivery  of  cargo, 
the  Court  will  not  take  into  account  that  the  consignee 
might  have  prevented  some  damage  if  he  had  availed 
himself  of  the  privileges  of  the  70th  and  list  sections  of 
the  Merchant  Shipping  Ame^idment  Act,  to  obtain  pos- 
session of  his  cargo— that  privilege  being  conditioned 
upon  the  consignee  depositing  with  the  wharfinger  the 
full  amount  claimed  by  the  meuter. 


A  vessel  is  chartered  inLondon  to  bring  a  cargo  frm 
a  river-port  in  India,  and  is  guaranteed  '*(o  eorry 
8000  tons  upon  a  draught  of  26  feet  of  water**  :^ 

Held,  this  guarantu  is  H4)t  a  promise  to  carry  3000 
tons,  but  a  guarantse — 

1st.  That  the  vessel  is  capable  of  carrying  8000  torn. 

2nd.  That  it  is  capable  of  carrying  thai  weigkL  ufm 
a  draught  of  26  feet  : 

Held  alfio,  that  the  guarantee  as  to  the  vault 
draught  had  reference,  not  to  her  ordinary  sea-going 
draught,  but  to  her  draught  in  her  passage  from  (hi 
river^port  to  the  sea;  that  it,  her  draught  m  Jhtk 
vfotsr. 

This  canse  had  been  before  the  Court  apon  motion 
by  the  defeoda&te  to  reject  the  petition.  iiUc, 
8  N.  R.  612,  where  will  be  found  set  out  the  prin- 
cipal documents,  and  a  copy  of  the  petition  which 
states  the  fiusta  The  Court  ordered  the  petition  to  be 
amended  in  certain  respects. 

The  amended  petition  now  came  on  to  be  heard  on 
its  merits.  Oral  evidence  was  taken,  and  the  ease 
fully  argued  by  counsel.  With  regard  to  the  evidence 
the  learned  Judge  found  the  following  facts  proved : 

With  regard  to  the  relation  of  De  Mattos  &  Ash- 
burner  :— The  original  agreement  had  been,  that  the 
homeward  shipment  should  be  on  joint  account  of  Pe 
Mattos  and  the  firm  of  Ashbumer  &  Co.,  each  a 
moiety  :  the  firm  of  Ashbumer  &  Co.  to  purchase  the 
cargo  and  to  manage  the  matter  of  the  shipment 
The  cargo  was  shipped  at  Rangoon,  by  the  Bormah 
Company,  on  behalf  of  Ashbumer  k  Co.,  the  bills  of 
lading  were  endorsed  by  the  Burmah  Company  and 
their  agent  to  Ashbumer  ft  Co.,  at  Calcutta.  Ash- 
bumer ft  Co.  drew  bills  upon  De  Mattoa  for  the  lohtk 
amount  of  the  purchase-money,  and  sent  these  biiis 
and  also  the  bills  of  lading,  to  the  Union  Bank  in 
England,  with  instractions  to  the  effect  that  De 
Mattos  would  accept  the  bills  of  exchange  and,  vhen 
the  time  was  due,  pay  their  amount  into  the  bank  to 
the  credit  of  Ashbumer  ft  Ca ;  when  this  was  pai^t 
and  not  before,  the  bank  was  to  hand  over  the  bills  of 
lading  to  De  Mattos.  The  bank  of  course  had  a  lien 
upon  the  bills  of  lading,  to  secure  the  current  acconnt 
of  Ashbumer  ft  Co.  with  the  bank«  De  Mattos  did 
accept  the  bills,  but  the  delay  of  the  vessel  at  the 
Mauritius,  which  prevented  her  from  arriving  before 
the  bills  became  due,  caused  him  to  make  a  new 
arrangement  with  Ashbumer,  the  plaintiff,  to  tbe 
effect  that  the  plaintiff  should  withdraw  the  bills  from 
circulation,  at  a  cost  of  some  8,5002.,  and  that  tbe 
plaintiff  should  have  an  assignment  from  De  Mattos  of 
his  moiety  of  the  cargo,  upon  trust  to  appropriate  the 
proceeds  as  follows  :— 1st  To  satisfy  one  half  of  the 
price  of  the  cargo.  2nd.  To  reimborta  himself  the 
8,500/.  8rd.  To  apply  the  remainder  tovaBb  yspH 
off  the  debt  (then  18,000Z. )  due  6om  Da  Mattos  to  the 
plaintiff  personally  upon  their  gmecal  >UiiiBnt  On 
the  arrival  of  the  vessel  at  UveipooL  ll»1M»Bt&k 
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gave  up  the  bills  of  lading  to  the  plaintiff.  De 
Mattes  stopped  payment  pending  the  negotiations 
between  the  plaintiff  and  the  master  as  to  the  freight. 
The  Oonrt  also  fonnd  as  follows  : — 
The  vessel  had  been  loaded  at  Rangoon  and  Hastings 
to  the  fall  extent  named  as  safe  by  Captain  Brooking,  the 
master  superintendent,  in  conjunction  with  Mr.  Cator, 
the  freighter's  agent — viz.,  to  25  feet :  at  that  draught 
she  carried  only  2,698  tons.  At  a  dianght  of  26  feet, 
she  would,  in  the  fresh  water  of  the  Irawaddy,  hare 
been  able  to  carry  2,918  tons  ;  bnt  in  salt  water,  she 
would  hare  been  able  to  carry  full  8000  tons.  With 
this  cargo  on  board,  "The  Norway  *' went  down  the 
Irawaddy  in  charge  of  a  pUot,  who  was  Tolnntarily 
employed  by  the  master  :  in  doing  so  she  got  aground 
upoa  a  shoal,  and  this  grounding  was  attributable  to 
the  negligence  of  the  pilot.  "  The  Norway  *'  was  got 
off  after  a  few  hours,  and  then  proceeded  on  her 
voyage,  it  being  thought  she  had  received  no  mischief ; 
but  after  a  few  days  the  vessel  began  to  leak.  Jettison 
wu  made  by  the  master  of  some  part  of  the  goods, 
and  eventually  the  vessel  put  in  at  Mauritius,  where 
cargo  was  discharged,  and  the  ship  repaired :  the 
damaged  part  of  the  cargo  was  sold,  and  the  rest  re- 
loaded. On  the  arrival  of  the  vessel  at  Liverpool, 
a  dispute  arose  as  to  the  amount  of  freight  duo: 
the  plaintiff  offered  to  pay  the  undisputed  portion  at 
once  to  the  master,  and  to  deposit  the  disputed  portion 
with  a  bank,  to  abide  a  reference  :  the  master  claimed 
an  excessive  sum,  and  without  going  the  length  of 
refosing  to  deliver  any  part  of  the  cargo  until  the 
whole  of  the  sum  claimed  had  been  paid,  insisted  upon 
retaining  in  his  possession  sufficient  of  the  plaintiffs' 
Koods  to  cover  his  full  demand,  and  thus  never  relaxed 
his  lien  for  the  full  sum  claimed,  and  throughout 
rejected  any  idea  of  compromise  :  the  master  also 
Culed  to  estabUah  that  he  had  furnished  the  plaintiff 
with  the  papers  and  information  necesisary  for  him  to 
verify  the  justice  of  the  master's  claim.  The  master 
did  not  take  the  vessel  into  one  of  the  closed  docks,  as 
he  was  requested  by  the  plaintiff,  but  into  the  Canada 
Dock.  The  Canada  Dock  is  an  open  dock,  but  fur- 
nished with  aheds ;  and  it  appeared  that  rice  cargoes 
Were  not  unfrequently  discharged  there,  and  could  be 
there  assorted,  if  sufficiently-skilled  servants  were 
employed.  Then  the  master,  on  failure  of  the  nego- 
tiations, entered  the  caigo  in  his  own  name,  and 
employed  a  master-porter  to  superintend  the  unload- 
ing. The  cargo  .was  unloaded,  but  no  assortment 
was  made.  The  plaintiff  then  instituted  this  suit. 
Subsequently,  in  accordance  with  a  suggestion  made 
by  the  Court,  the  plaintiff  applied  for  and  obtained 
Au  order  that,  on  payment  by  him  to  the  master 
of  3,4611.  ,18«.  2d.  (the  balance  of  freight  stated 
by  the  plaintiff  to  be  due  in  respect  of  the  cargo) ;  and 
on  the  plaintiff  depositing  in  the  Registry  a  note  for 
^,250^,  to  answer  any  further  claims  of  the  master  for 
frei^t  and  general  average ;  and  on  the  bills  of  lading 
being  filid  ia  ihs  Begistry ;  and  on  an  undertaking 


being  giveli  by  the  plaintiff  to  indemnify  the  defend- 
ants against  any  loss  that  they  might  sustain  through 
the  delivery  of  the  cargo,  the  cargo  should  be  released, 
and  possession  given  to  the  plaintiff.  And  on  the 
5th  of  April,  under  another  order  of  the  Court,  made 
by  consent,  the  plaintiff  paid  to  Messrs.  Taylor,  the 
defendants'  agents  in  respect  of  the  cargo,  8451  6<.  Sd' 
landing  charges,  reserving  any  question  in  respect  of 
the  same  for  the  decision  of  the  Court.  The  caigo 
was  then  taken  possession  of,  and  sold  by  the  plaintiff. 

Lush^  Q.C.,  Bud  Lushington,  for  the  plaintiff. 
Ist  The  plaintiff  had  the  beneficial  interest  in  the 
whole  of  the  caigo,  and  was  therefore  entitled  to  sue 
under  the  6th  section  of  the  Admiralty  Court  Act, 
1861. 
2nd.  As  to  the  charter-party. 
(a.)  The  guarantee  in   the    charter-party   was    a 
promise  to  carry  3000  tons,  and  therefore  there  was 
a  deficiency  of  about  300  tons. 

(h.)  The  master  had  no  lien  for  the  one-third  of  the 
freight  payable  before  delivery  of  the  cargo  on  the 
arrival  of  the  vessel  at  liverpooL     That  was  not 
freight. 
8rd.  As  to  damages  for  jettison  and  sale, 
(a.)  The  shipowner  is  responsible  for  the  loss  thus 
occasioned,  because  it  was  the  ulterior  consequence  of 
the  negligence  of  himself  or  his  agents, 
Davis  V.  OarreU,  4  Moo.  &  P.  540 ; 
Siordet  v.  Hall,  4  Bing.  607 ; 
Lloyd  V.  Iron  Screw  Navigation  Company,  4  N.  R. 
292. 
{h.)  Though  the  freight  was  lump  freight,  the  plain- 
tiff was  entitled  to  deduct  so  much  as  would  have  been 
payable  as  freight  for  the  goods  jettisoned  and  sold. 
For,  by  strict  right,  if  the  master  fails  to  bring  home 
any  part  of  the  cargo,  he  loses  the  whole  of  his  lump 
cargo, 

Bright  v.  Cowper,  1  Brownlow,  21. 
4th.  As  to  damages  for  goods  brought  to  Liverpool, 
(a.)    The    plaintiff  was    esempted  from  making  a 
tender,  because — 

(1.)  The  master  made  an  exorbitant  demand  for 
freight,  and  would  not  listen  to  any  proposition  for 
compromise, 

Kerford  v.  Mondel,  28  L.  J.  Ex.  803. 
(2.)  The  master  did  not  furnish  the  proper  papers, 
showing  what  freight  was  due,  Machl.  587. 
(&.)  The  master  was  bound  to  unload  the  vessel  in  one 
of  the  closed  docks,  because — 

(1.)  They  were  the  docks  named  in  the  charter- 
party. 

Merchant  Shipping  Amendment  Act,  section  67, 
par.  3. 
(2.)  They  were  the  only  customary  docks  for  the 
discharge  of  rice  cargoes. 

Merchant  Shipping  Amendment  Act,  section  67, 
par.  4. 
(3.)  The  plaintiff  so  directed  the  master. 
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(e.)  The  sound   goods  were  not  separated  from  the 

unsound. 

(d.)  The  rice  was  not  assorted. 

(e.)   The  plaintiff  is    entitled  to  the  interest  upon 

the  value  of  his  cargo,  from  the  time  when  the  master 

ought  to  have  given  him  possession^  to  the  time  when 

he  did  give  possession. 

BrcUj  Q.C.f  and  Cohen,  for  the  defendants. 

1st.  The  plaintiff  is  not  entitled  to  sue,  at  all  events 
alone.  Besides  the  plaintiff,  his  partners,  and  De 
Mattos  and  also  the  Bank  were  interested  in  the  cargo. 

2nd.  The  guarantee  in  the  charter-party  was  only 
that  the  ship  was  capable  of  caiTying  3000  tons,  and 
that  upon  a  draught  of  26  feet  of  water.  Water  means 
salt  water,  the  reference  being  to  the  ordinary  sea- 
going draft  of  the  vessel, 

Pust  v.  Dowic,  L.  J.  (June,  1864)  Q.  B.  172. 
The  guarantee,  therefore,  was  fulfilled. 

3rd.  As  to  damages  in  respect  of  jettison  and  sale, 

These  were  the  result  of  the  perils  of  the  seas  ;  but 
if  of  the  pilot's  negligence^  the  defendants  are  not 
responsible. 

The  freight  is  lump  freight     If  any  part  of  the 
goods  arrive  at  their  destination,  the  whole  lump 
freight  is  payable — ^it  cannot  be  ax)portioucd.     Freight 
can  be  deducted  only  where  it  is  payable  by  the  tale, 
The  Salacia,  1  K.  R.  196. 

4th.  As  to  damages  in  respect  of  goods  brought  to 
Liverpool, 

(a.)  The  plaintiff  made  no  tender,  and  nothing  was 
done  to  waive  tender. 

(6.)  The  master  was  not  bound  to  go  into  a  parti- 
cular dock  in  order  to  deliver, 

Brown  v.  Johiison,  10  M.  &  W.  331 ; 
JBrereion  v.  Chapnmn,  7  Bing.  559. 

(c.)  The  master  was  not  bound  to  assort,  as  the 
plaintiff  had  not  made  entry  of  the  goods, 

Merchant  Shipping  Amendment  Act,  s.  67,  par.  6. 

It  is  no  part  of  the  ordinary  duty  of  the  master- 
porter  to  assort, 

Mersey  Docks  Consolidation  Act,  1858,  s.  35  ; 
l)Ut  if  otherwise,  it  is  he,  and  not  the  defendants,  who 
is  answerable  to  the  plaintiff. 

The  plaintiff  might  have  got  possession  of  his  cargo 
under  the  Merchant  Shipping  Amendment  Act,  s.  70. 

Dr.  Lushington. — I  will  first  deal  with  the  pre- 
liminary objection  taken  by  the  defendants  to  the 
right  of  the  plaintiff  to  sue  on  the  ground  that  he  was 
not  beHeficiidly  entitled  to  the  cargo  comprised  in  the 
bills  of  lading  as^gned  to  him.  I  adhere  to  my  deci- 
sion in  The  St.  Cloud,  1  N.  R  244,  that  under  the  6th 
section  of  the  Admiralty  Coilrt  Act,  1861,  the  Court 
wiU  not  entertain  a  claim  made  by  a  bare  assignee  of  a 
bill  of  lading.  But  In  this  case,  under  the  new 
arrangement  made  with  De  Mattos,  the  plaintiff 
remained,  as  before,  tiie  legal  holder  of  the  bills  of 
lading,  but  was  now  free  from  the  lien  of  the  Bank,  and 
free  also  from  any  undertaking  to  assign  them  to  De 


Mattos  ;  and  as  to  the  cargo  comprised  in  the  bills,  he 
remained,  as  before,  entitled  to  one-half  as  represeaU* 
tive  of  his  firm,  but  he  became  as  to  the  other  htif 
equitable  assignee  from  De  Mattos  upon  trusts  sub- 
stantially for  the  benefit  of  Ashbnrner,  personally  and 
also  as  the  representative  of  his  firm.  De  Mattos 
ceased  to  be  interested  in  this,  caxgo,  except  that  it 
was  to  his  advantage  that  the  cargo  should  tun 
out  well ;  for  the  higher  price  it  fetched,  the  greater, 
of  course,  would  be  the  reduction  of  his  debt  to  Ash- 
burner.  Under  these  circumstances,  I  am  of  opinioa 
that  the  plaintiff  not  only  was  the  legal  holder  of  these 
bills  of  lading,  but  also  that  by  the  assignment  the 
**  property  comprised  in  the  bills  of  lading  passal  to 
him,"  as  an  individual  person  and  aa  the  representative 
of  his  firm,  and  I  hold  that  he  has  a  right  to  sue  the 
defendants'  ship  under  the  6th  section  of  the  Admiral^ 
Court  Act,  1861. 

I  proceed  to  the  merits  of  the  case.  First,  then,  as 
to  the  construction  of  the  charter-party  and  bills  of 
lading.  The  freight  is  stated  in  the  bills  of  lading  to 
be  ''freight  payable  as  per  charter.'*  The  Court  is 
therefore  referred  to  the  cliarter-party,  bat  only  for  the 
purpose  of  ascertaining  the  amount  of  freight  What, 
then,  are  the  stipulations  in  the  charter  as  to  freight! 
I  think  they  occupy  the  whole  clause  beginning  vith 
'*  In  consideration  of, "  and  ending  <'  less  three  months' 
interest."  After  naming  11,250^.  as  the  freight  pay- 
able if  the  ship  is  ordered  to  the  United  Kingdom,  the 
charter-party  contains  these  words  :  *'The  master 
guaranteeing  to  carry  3000  tons  dead  weight  of  cargo 
upon  a  draught  of  26  feet  of  water,  or  to  forfeit  freight  in 
proportion  to  deficiency."  I  think  this  guarantee  is  a 
twofold  one,  viz.,  first,  that  the  ship  w^as  large  enough 
to  carry  3000  tons ;  second,  that  her  build  was  such 
that  she  could  carry  the  3000  tons  upon  a  draught  of  26 
feet  of  water.  I  hold  that  it  was  not  a  promise  on  the 
part  of  the  master  that  in  this  particular  voyage  home 
he  would  carry  3000  tons ;  for  at  the  time  when  the 
charter  was  executed,  it  was  not  settled  for  certain 
from  what  port  the  vessel  should  reload  for  the  home 
voyage.  The  selection  lay  with  the  freighter :  he  might 
choose  either  Calcutta,  Bangoon,'Akyab,  or  Bassein, 
and  it  was  not  impossible  that  the  river-channel  from 
one  of  these  ports  might  not  be  navigable  for  a  vessel 
drawing  26  feet  of  water.  The  shipowner,  therefore, 
could  not  with  prudence  have  covenanted  absolutely 
to  carry  8000  tons.  What  he  covenanted  was,  that  his 
vessel  was  capable  of  carrying  3000  tons,  and  this  upon 
a  draught  of  26  feet  of  water ;  and  further,  that  she 
should  take  on  board  a  full  cafgo  compatible  with 
safety.  Hence,  after  the  guarantee  is  added  the  clause, 
''the  vessel  to  be  loaded  at  port  of  lading  to  such 
draught  of  water  as  the  freighter  or  his  agents  may, 
in  connection  with  the  Pilot  Commissioners^  con* 
sider  safe  to  proceed  to  sea."  The  interest  oi  the 
freighter  was  thus  to  be  protected  by  his  agent,  the 
safety  of  the  vessel  by  the  Pilot  Conmiissioners.  I 
think  this  covenant  as  to  the  loading  of  tiie  vessel 
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was  a  sepurato  corenont  from  the  previous  covenant  as 
to  her  capacity  in  connection  with  her  draught,  and  that 
the  daase  of  "forfeihire  in  proportion  to  the  deficiency  " 
refers,  as  its  place  denotes,  only  to  the  first  covenant, 
and  not  to  the  covenant  as  to  loading;  though,  if 
throagh  the  default  of  the  master  the  vessel  had  not 
been  loaded  to  the  draught  which  the  freightei's  agent 
and  the  PHot  Commissioners  had  pronounced  safe,  the 
charterer  would  have  had  a  right  of  action  for* 
damages. 

The  goarantee  then  being,  as  I  hold,  a  guarantee 
that  the  vessel  was  of  a  capacity  to  carry  3000  tons, 
and  this  "upon  a  draught  of  26  feet  of  water,"  a  further 
question  arises,   what  is  the  meaning  of  the  word 
"water"  ?    Does  it  mean  fresh  water  as  well  as  salt 
water,  or  only  salt  water  ?    The  question  is  of  im- 
portance, because  it  is  clear  that  the  vessel  could  carry 
8000  tons  of  cargo  in  sea  water  at  a  draught  of  26  feet, 
bat  that  she  could  not  do  so  in  fresh  water.     On  this 
point  I  think  that  the  fair  inference  from  the  charter 
is,  that  in  making  a  guarantee  as  to  the  capacity  and 
draught  of  his  ship  to  an  intended  shipper  of  cargo,  the 
master  contemplated  the  locus  in  quo  of  the  shipment ; 
viz.,  a  river-port  in  India,  separated  from  the  sea  by 
a  ri?er  channel,  and  where  the  water  necessarily  was 
more  or  less  fresh.     The  taking  in  cargo  at  sea  was 
not  contemplated ;  this  is  shown  by  the  provision  as 
to  <<  loading  to  such  a  draught  as  might  be  safe  for  the 
Vessel  to  proceed  to  sea, "  and  by  the  provision  that 
"lighterage,  if  any,  to  fill  up  the  ship,  below  the 
flats  should  be  at  the  freighter's  expense."    I  think, 
therefore,  that  the  guarantee  meant  that  the  vessel 
should  be  capable  of  carrying  8000  tons  upon  a  draught 
of  26  feet,  during  the  whole  time  of  taking  in,  and 
ontil  she  reached  thti  open  sea — that  is  during  the 
whole  period  when  the  question  of  draught  could  be  of 
&nj  importance,  and  I  do  not  accede  to  the  argument 
on  the  part  of  the  defendants  that  this  guarantee  by 
the  mtiter  had  reference  to  the  ordinary  sea-going 
diuQght  of  the  vessel,  and  that  it  was  left  to  the  char- 
terer to  take  into  account  for  himself  the  difference, 
however  well-known,  of  the  draught  of  a  vessel  in  fresh 
water  from  the  draught  of  the  same  vessel  in  salt  water. 
Xor  do  I  consider  that  the  case  of  Pust  v.   Dovne, 
(L  J.  (June,  1864)  Q.  B.  172),  to  which  I  was  referred, 
13  applicable  to  the  present  case.     Accordingly,  inas- 
much as  at  Hastings,  where  the  loading  was  completed^ 
the  vessel  could  not  carry  3000  tons  upon  a  draught  of 
26  feet    I  am  of  opinion  that  the  guarantee  was 
broken,  and  that  forfeiture  of  freight  must  take  effect. 
It  still  remains  to  interpret  the  phrase  '*to  forfeit 
freight  in  proportioii  to  the  deficiency. "    By  *  *  freight " 
I  think  is  meant  the  only  thing  that  is  called  freight 
iu  the  charter,  the  lump  freight,  which,  under  the 
circumstancos  that  have  actually  happened,  is  11,2507. 
I  think  it  quite  clear  that  in  fixing  the  freight  the 
parties  to  the  dbarter-party  were  looking  to  the  home 
<^aTgo  only ;  in  truth,  the  object  of  the  adventure  was 
uot  the  canyiiig  out  salt,  but  the  bringing  home  rice. 


And  by  "the  deficiency"  is  meant  the  difference 
between  8000  tons,  which  the  vessel  was  guaranteed  to 
be  capable  of  carryingupon  a  draught  of  26  feet  of  water, 
and  the  2918  tons  which,  on  the  evidence  of  the  master, 
it  appears  she  could  actually  have  carried  on  that 
draught  in  the  Irawaddy  :  in  other  words,  the  allow- 
ance will  be  on  the  deficiency  of  82  tons.  The  exact 
sum  will  be  ascertained  by  the  Registrar  and  mer- 
chants. Further,  I  am  of  opinion  that  the  master 
had  a  lien  for  the  whole  of  the  balance  of  the  freight  : 
that  is,  not  only  for  the  two-thirds  of  that  balance, 
which  was  payable  by  bills  upon  the  true  and  final 
delivery  of  the  cargo  at  the  port  of  discharge,  but 
also  (in  virtue  of  the  lien  which  he  had  reserved  to 
himself  in  express  terms  at  the  end  of  the  charter- 
party)  upon  the  one-third  of  the  balance  payable  in 
cash  on  arrival  of  the  vessel  at  the  port  of  delivery. 

Then  as  to  the  right  of  the  plaintiff  to  deduct 
address  commission  from  the  freight.  Evidence  was 
given  on  behalf  of  the  plaintiff  that  in  a  case  like  the 
present, — where  the  bills  of  lading  declare  the  '  *  freight 
to  be  payable  as  per  charter-party,"  and  the  charter- 
party  provides  that  "the  vessel  should  be  addressed 
at  all  pai-ts  to  the  freighter's  agent,  paying  one  com- 
mission only  on  the  charter  not  exceeding  61.  per 
cent."  :  and  the  bUls  of  lading  comprise  the  whole  of 
the  cargo,  and  pass  into  the  hands  of  a  single  person : — 
then,  by  universal  custom,  the  holder  of  the  bills  of 
lading,  although  not  the  formal  assignee  of  the  charter- 
party,  deducts  the  address  commission  from  the  freight 
The  defendants  gave  no  evidence  to  the  contrary,  but 
as  this  is  an  important  question,  and  as  it  may  be  a 
matter  of  some  delicacy  to  dtstinguish  between  a 
custom  that  ordinarily  prevails  upon  a  friendly  settle- 
ment of  freight  and  a  custom  of  so  universal  a  cha- 
racter that  it  may  be  enforced  in  tnvUumt  I  shall 
refer  this  question  to  the  Registrai*  and  merchants.  I 
shall  also  refer  to  them  to  ascertain  the  rate  of  interest 
that  should  be  allowed  on  the  advances. 

Next,  as  to  the  daim  for  damages  on  account  of  the 
jettison  and  sale  of  the  plaintiff's  goods,  which  are 
alleged  to  have  been  wrongfully  made.  The  defence 
is,  that  the  jettison  and  sale  were  in  consequence  of 
the  perils  of  the  sea,  and  that  by  the  provisions  of  the 
bill  of  lading  the  shipowner  was  expressly  exempted 
from  all  responsibility  on  this  account.  But  dd  the 
facts  sustain  the  defence  ?  It  has  been  proved  that 
the  grounding  of  "The  Norway"  on  the  Hastings 
Shoal  is  to  be  attributed  to  the  negligence  or  want  of 
skill  of  the  pilot  in  charge  of  her— the  master  having 
wholly  abandoned  the  care  of  her ;  and  it  is  admitted 
by  the  master  and  mate  that  the  leak  which  afterwards 
was  round' in  her  was  the  consequence  of  this  ground- 
ing, and  not  of  bad  weather.  If  so,  then,  though  the 
jettison  may  have  been  necessary  to  avoid  perils  of  the 
sea,  and  though  the  sale  was  confined  to  such  part  of 
the  cargo  as  was  found  to  be  damaged  when  the  whole 
cargo  had  been  discharged  at  the  Mauritius  for  the 
purpose  of  repairing  the  ship,  then  both  the  jettison 


144 


THE  NEW  REPORTS. 


[3  htc  186i 


and  the  sale  were  realJy  the  consequences  of  the  neg- 
ligence of  the  pilot,  and  then,  in  accordance  with  the 
cases  cited  on  behalf  of  the  plaintiff,  the  person  who  is 
answerable  for  the  negligence  of  the  pilot  is  answerable 
for  the  consequences  of  that  negligence.  I  think  the 
shipowner,  and  therefore,  in  this  case,  under  the  pro- 
visions of  the  statute,  the  ship  is  answerable  for  the 
negligence  of  the  pilot  on  that  occasion.  The  pilot 
was  employed  by  the  authority  of  the  master ;  he  was 
not  taken  by  compulsion  of  law.  In  cases  of  colli- 
sion the  shipowner  is  always  responsible  for  the  con- 
duct of  the  pilot,  to  whom  he  has  voluntarily  committed 
the  charge  of  the  vessel ;  and  I  can  discover  no  sound 
reason  why  the  same  principle  should  not  be  applied 
as  between  the  shipowner  and  the  owner  of  goods 
damaged  or  lost  by  the  default  of  a  pilot  not  taken 
under  compulsion.  In  each  case  the  loss  arises  from 
the  fault  of  the  agent  of  the  master. 

The  plaintiff  therefore  is  entitled  to  an  indemnity 
from  the  defendants  for  his  goods,  which,  in  the  eye  of 
the  law,  the  defendants  have  wrongfully  thrown  over- 
board, and  wrongfully  sold.  An  indemnity— what  is 
an  indemnity  f  and  in  what  form  is  it  to  be  made  ? 
Indemnity  to  the  plaintiff  clearly  consists  in  recouping 
to  him  the  loss  which  he  has  suffered  in  consequence 
of  his  goods  having  been  thrown  overboard  and  sold, 
instead  of  having  been  duly  delivered  to  him ;  and 
that  loss  as*  clearly  amounts  to  the  value  of  the  goods 
in  a  sound  state  at  the  time  and  place  of  delivery,  leas 
the  freight  payable  on  account  of  the  same  goods,  less 
also  necessary  charges.  This,  for  shortness,  I  may  call 
the  nett  value. 

How,  then,  is  this  indemnity  to  be  effected  ?  There 
are  three  modes  which  may  be  considered  : — 1st.  For 
the  plaintiff  to  deduct  from  the  full  freight  his  full 
loss,  viz.,  the  nett  value.  2nd.  For  the  plaintiff  to 
deduct  nothing,  but  first  to  pay  the  full  freight,  and 
then  recover  by  action  his  full  loss,  viz.,  the  nett  value. 
3rd.  For  the  plaintiff  to  deduct  from  the  full  freight 
the  freight  of  the  goods  thrown  overboard  and  sold, 
and  then  by  action  to  recover  the  residue  of  his  loss. 
In  the  end,  if  oil  parties  are  solvent,  each  of  these 
modes  comes  to  the  same  thing;  but  it  is  important  to 
distinguish  them,  in  order  that  the  shipper  may  be 
able  to  ascertain  the  amount  of  freight  for  which  the 
shipowner  has  a  lien,  and  which  he  the  shipper  is  bound 
to  tender  befon  he  can  become  entitled  to  claim 
delivery  of  the  rest  of  his  goods  brought  to  their 
destination.  Kow  the  first  of  these  modes,  by  which 
the  shipper  would  deduct  the  nett  value  from  the  full 
freight,  is  not  recognised  by  English  law.  The  cases 
ot  Meyer  y.  Dresser  (16  C.  B.  (n.  s.)  659),  DaHn  v. 
Oxley  (15  C.  B.  (n.  s)  667),  and  The  Salacia  (1  N. 
R.  195),  amongst  other  cases,  decide  that  under  no 
circumstances  can  the  shipper  insist  upon  deducting 
from  the  full  freight  the  value  of  his  goods  wrongfully 
disposed  of  during  the  voyage.  He  must  seek  his 
remedy  for  that  value,  as  distinct  from  their  freight, 
by  cross-action.    The  third  of  these  modes  (by  which 


the  shipper  would  make  a  deduction  from  the  full 
freight  of  the  freight  of  the  goods  improperly  dispoaed 
of,  but  no  other  deduction)  is  permitted  to  the  shipper 
if  the  freight  is  payable   per  tale  (The  Salacia  and 
other  cases).      But   this  lump  freight,  not  freight 
per  tale.     For  I  cannot  accede  to  the  argument  that 
the  freight  is  freight  per  tale,  because  11,2502.  freight 
for  3000  tons  would  be  equivalent  to  the  round  sam 
of  3^.  15^  per  ton,  and   11,6252.  for  3000  tons  to 
another  round  sum  per  ton.    This  argument,  besides 
being  inherently  weak,  is  baaed  upon  the  assumption 
(which  I  have  already  declared  to  be  without  foun- 
dation) that  the  master  covenanted  absolutely  to  ship 
3000  tona.     The  freight  is  lump  freight,  and  it  is 
urged  on  behalf  of  the  defendant  that  lump  freight 
cannot  be  apportioned,  that  deductions  wonld  be  diffi- 
cult if  not  impossible  to  calculate,  and  consequently 
that  the  only  remedy  open  to  the  shipper  is  that  of  an 
action  for  damages.     On  the  other  hand,  Mr.  Lush 
argued  for  the  defendants,  that  if  there  was  any  differ- 
ence between  lump  freight  and  freight  per  tale,  it  was 
that  in  the  case  of  lump  freight,  if  any  part  of  the  caigo 
shipped  was  not  brought  to  the  pprt  of  destination, 
the  shipowner  in  an   action  for  freight  could  not 
recover  any  freight  at  all,  because  he  would  not  hare 
observed  his  own  part  of  the  covenant,  and  in  favour 
of  this  proposition  Mr.  Lush  cited  the  old  case  of 
Bright  v.  Cowper  (1  Brownlow,  21).  There  seems  to  have 
been  no  recent  decision  on  the  point,  and  on.  consulting 
the  various  text-books  on  the  subject,  I  find  that  they 
all  speak  doubtfully  as  to  what  would  be  decided  if  a 
case  like  the  present  should  arise  (Maclachlan,  396, 
397  ;  Abbott,  356,  365,  366,  378 ;    1  Parsons,  215, 
245,  n.  ;  Smith's  Mercantile  Law,  817). 

The  Court  then  must  fall  back  upon  considerationi 
of  equity.  It  certainly  would  be  unjust  that  the 
master  should  forfeit  the  whole  of  his  freight  for  not 
bringing  home  a  small  portion  of  his  cargo  ;  bat  on 
the  other  hand,  it  would  be  harsh  upon  the  shipper 
that  he  should,  in  the  first  instance,  pay  full  freight, 
though  his  full  cargo  had  not  been  delivered,  nor  in 
ascertaining  the  proper  amount  of  freight  to  be 
deducted  would  any  such  difficulty  be  likely  to  vdsc 
as  would  detain  the  master  and  his  vessel  in  port. 
The  Court,  therefore,  will  hold  that  in  the  pre^nt 
case  the  plaintiff  would  have  been  entitled  to  deduct 
from  the  lump  freight  a  sum  equivalent  to  the  freight 
for  the  goods  jettisoned  and  sold,  and  then  to  baro 
recovered  the  residue  of  his  loss  by  a  separate  action. 
The  exact  sums  will  be  ascertained  by  the  K«gistiv 
and  merohants. 

Next,  as  to  the  plaintiff's  claim  for  damages  in 
respect  of  the  goods  brought  to  the  port  of  destination. 
The  defendants  question  his  right  to  sue  at  all  for 
damages  in  this  respect,  and  they  do  so  upon  the 
ground  that  the  plaintiff  was  never  entitled  to  delivery, 
for  that  he  never  made  a  sufficient  tender  or  a  tender 
at  alL  The  plaintiff,  on  the  other  hand,  contends 
that  he  was  exempted  from  the  obligation  of  making 
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a  tender,  by  reason  of  the  improper  conduct  of  the 
master.    This  conduct  of  the  master  is  said  to  have 
consisted,  first,  in  making  an  unjustifiable  demand  ' 
and  insisting  upon  it  throughout ;  and  secondly,  in  ■ 
withholding  the  necessary  information. 

As  to  the  first  point,  the  making  of  an  exorbitant 
demand  does  not  alone  constitute  an  excuse  to  the  ! 
plaintiff  for  not  making  a  tender,  but  it  is  a  very  | 
different  case  where  the  master  not  only  makes  an 
exorbitant  demand,   but  persists  in  it,   refusing  to  ■ 
listen  to  any  proposition  to  take  less.     I  think  the  ' 
case  cited  for  the  plaintiff,   Kerford  v.  Mondel  (28 
L  J.  Ex.  833)  is  an  authority  for  the  position  that, 
in  such  a  state  of  circumstances,  the  owner  of  the 
goods  is  not  bound  to  make  a  tender. 

Then,  as  to  the  second  point,  it  was  strongly 
urged,  on  behalf  of  the  defendants,  that  it  was 
no  part  of  the  master's  duty  or  contract  to  fur- 
nish the  plaintiff  with  papers.  But  to  this  doctrine 
the  Court  cannot  accede.  Where  a  creditor  has  a  lien 
upon  a  debtor's  goods  for  an  unliquidated  amount — 
that  amount  being  dependent  upon  a  complicated 
account,  the  particulars  of  which  are,  at  all  events 
partly,  in  the  possession  of  the  creditor  alone— it  seems 
only  common  sense  that  the  creditor  cannot  be  justi- 
fied in  enforcing  Ms  demand  unle&  he  has  communi- 
cated to  the  debtor  full  information;  and  by  full 
information  I  mean,  not  merely  the  statement  of  the 
total  amount  claimed,  but  a  detailed  account,  and  a 
production  of  all  papers  in  his  possession,  necessary  to 
enable  the  debtor  to  verify  the  account,  and  satisfy 
himself  that  the  sum  claimed  is  justly  due.  I  see  no 
reason  why  this  rule  should  not  apply  to  a  master  of  a 
Teasel,  in  his  relation  to  the  owner  of  goods  on  board 
that  vessel.  Nor  do  I  think  that  in  the  present  case 
this  duty  was  the  less  incumbent  upon  the  master  of 
"The  Norway,"  because  Ashburner,  as  representative 
of  his  firm,  was  aware  of  some  of  the  advances  made  to 
tlie  shipowner,  and  which  were  to  be  deducted  from 
tbo  freight.  That  was  an  accidental  circumstance. 
Besides,  the  particulars,  of  which  Ashbiurner  was  in 
possession,  were  neither  complete  nor  undisputed.  If, 
therefore,  the  master  failed  to  furnish  to  the  plaintiff 
the  papers  necessary  to  enable  him  to  ascertain  the  ex- 
tent of  the  defendants'  lien,  and  damage  arose  to  the 
[waaiiiV  ii.M.  .4  jiiXj  I  hliall  hold  thut  tlie  luiiHter  was 
iJftilty  of  "a  br^Ach  of  ilatyi"  within  the  tonufi  of  the 
*tK  wnetlon  of  the  A^^miralty  Court  Act,  I8'ji,  and 
^>that^  in  eonsequetice,  the  plaititiff  cannot  be  pre- 
jo*fic*d  in  thii*  cau^  from  not  hiding  miidc  a  sitMcient 
tjia<li7r.  For  how  could  he  make  a  suflklt'iiE  tender,  if 
i***  Imi  mt  Iha  meMis  of  knowing  tvLat  wsj^  n  HtLfljcient 
iihtUt  f  To  u&c  the  words  of  Li>iil  Deniiiuu,  in  the 
•j*»  of  Afhvioii  V.  \Vainwri*jhl,  (Z  Ath  &  K.  (X.  «.) 
HZ},  **  It  i*  ^]  1  that  the  iiUintiff  (who  wnn  the  owner 
of  tlui  goodii)  uught  to  Uavw  teinlritvl  \Uq.  proper 
HwugihR  :  the  jiii^wor  isi  that  the  def«ndiLut-s(\vlu]  were 
tHp  eairter^V  wii^Ht  in  hav<i    told    him  th3    proper 


In  the  present  case  there  is  great  conflict  of  testi- 
mony as  to  whether  the  papers  were  produced,  and, 
therefore,  the  only  course,  after  considering  the  pro- 
babilities of  the  case,  is  to  determine  on  whom  lies 
the  onus  probaridi,  and  if  the  party  on  whom  the  onus 
lies  leaves  the  case  in  doubt,  the  decision  must  be 
against  that  party.  In  this  case  I  deem  it  clear  that 
the  burden  of  proof  lies  upon  the  master  :  and  the 
only  result  at  which  the  Court  can  arrive  is,  that  it  is 
not  established  to  the  satisfaction  of  the  Court  that 
the  master  fulfilled  his  duty  by  producing  the  requi- 
site information. 

On  these  two  grounds,  then — ^first,  that  the  master 
having  made  an  excessive  demand  for  fVeight,  per- 
sisted in  it,  and  refused  to  entertain  the  idea  of  reduc- 
tion ;  and,  secondly,  that  he  withheld  from  the  plain- 
tiff the  papers  necessary  to  show  what  was  the  amount 
of  freight  and  general  average  due~l  shall  hold  that 
the  plaintiff,  if  he  did  not  make  a  sufficient  legal 
tender,  was  not  thereby  disqualified  from  prosecuting 
his  claim  for  damages  for  non-delivery  of  his  cargo. 

He  claims  damages  on  three  grounds,  viz.  : — 1st. 
For  not  discharging  into  one  of  the  three  closed  docks 
— Stanley,  Wapping,  or  Albert.  2nd.  For  improperly 
handling  the  cargo  in  not  separating  the  damaged 
rice  from  the  sound.  8rd.  For  non-assortment  of  the 
cargo. 

As  to  the  first  count,  Mr.  Lush  dted  the  67th 
section  of  the  Merchant  Shipping  Amendment  Act, 
1862,  paragraph  3,  which  directs  that  if  any  wharf  or 
warehouse  is  named  in  the  charter-party  or  bill  of 
lading,  the  shipowner  shall  land  the  goods  at  that  wharf 
or  warehouse  ;  and  argued  that  the  bill  of  lading,  in 
stating  that  **The  Norway  "  was  bound  to  Cowes  for 
orders,  as  per  charter-party,  rendered  it  incumbent 
upon  the  master  to  obey  the  orders  of  De  Mattes  to 
discharge  the  cargo  at  one  of  the  three  named  closed 
docks.  But  on  reference  to  the  charter,  it  appears 
that  the  orders  there  mentioned  were  orders  to  proceed 
to  London,  Liverpool,  Bordeaux,  &c.,  that  is,  to 
specified  ports,  but  not  to  any  particular  dock  in 
those  ports.  This  argument,  therefore,  cannot,  I 
think,  be  maintained. 

Reference  also  was  made  by  Mr.  Lush  to  the  67th 
section  of  the  Merchant  Shipping  Amentment  Act, 
1862,  par.  4,  which  provides  that  the  shipowner  in 
landing  goods  in  virtue  of  that  enactment,  shall  place 
them  in  or  on  some  wharf  or  warehouse  on  or  in  which 
goods  of  a  like  nature  are  usually  placed ;  and  it  was 
contended  that  the  Canada  Wharf  was  not  such  a  place 
as  contemplated  by  the  section.  I  think,  however, 
that  the  evidence  before  me  shows  that  rice  is  not  im- 
frequently  landed  in  the  open  as  well  as  the  closed 
docks. 

Mr.  Lush  then  argued  that,  irrespective  of  any 
statutory  obligation  or  any  expi-ess  contract,  tlie 
master  being  bound  to  deliver  to  the  owner  of  the 
goods,  was  bound  to  deliver  at  the  dock  named  by 
that  owner.      But  ou  this  point  I  think  the  law  is 
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correctly  represented  in  the  following  observation  of 
Mr.  Parsons,  in  his  treatise  on  Maritime  Law,  toI.  i. 
p.  152  : — "  The  general  rule,  applicable  to  carriers  and 
other  persons  contracting  to  deliver  goods,  is,  that  a 
personal  delivery  is  necessary.  But  this  rule  does  not 
apply  to  the  case  of  ships,  the  usages  of  trade  having 
constituted  a  delivery  on  the  wharf,  with  notice  to 
the  consignee,  sufficient." 

The  Court  would  be  reluctant  in  any  way  to  diminish 
the  responsibility  of  masters  of  vessels  to  attend  to 
the  instructions  given  to  them  by  the  owners  of  the 
goods  on  board  those  vessels;  but,  in  the  present 
case,  looking  to  the  absence  of  any  provision  in  the 
bill  of  lading  that  the  goods  should  be  delivered  in  any 
particular  dock  ;  to  the  difficulty  and  even  danger  of 
taking  **The  Norway"  into  the  Stanley  or  Wapping 
Dock  ;  to  the  attempt  of  the  master  to  take  her  into 
the  Stanley  Dock  ;  and  lastly,  to  the  fact  that  the 
goods  might  have  been  as  well  handled  in  the  Canada 
Dock  as  in  one  of  the  closed  docks,  I  shall  hold  that 
the  plaintiff  is  not  entitled  to  any  damages  for  the 
discharge  of  the  cargo  in  the  Canada  Dock. 

As  to  the  second  point, — ^the  claim  to  damages  for 
not  separating  the  unsound  from  the  sound  rice, — in 
the  conflict  of  testimony,  I  must  hold  that  the  plaintiff 
has  fiiiled  to  prove  that,  in  this  respect,  the  cargo  was 
improperly  handled. 

As  to  the  third  point,  the  claim  for  damages  for 
non-assortment.  That  the  caigo  was  not  assorted, 
and  thereby  its  sale  was  prejudiced,  is  admitted.  The 
question  is,  whether  the  defendant  was  bound  to 
assort  T  Mr.  Brett  relied  upon  two  statutes,  as  consti- 
tuting a  valid  defence.  He  cited  the  35th  section  of 
the  Mersey  Docks  Consolidation  Act,  1858  :  ''The 
cargo  of  any  vessel,  from  any  foreign  or  colonial  port, 
entering  and  using  any  open  dock,  shall  be  received, 
weighedy  and  loaded  ojf  by  one  set  of  porters  only, 
who  shall  be  in  the  employ  and  under  the  direction 
and  orders  of  one  of  the  master-porters  appointed 
by  the  Board,"  as  showing  that  the  duty  of  the 
master-porter  was  limited  to  receiving,  weighing, 
and  loading  off  (which  in  this  case  was  done) ; 
and  that  he  is  not  bound  to  assort,  unless  specially 
required  and  juud  extra  for  the  work.  He  cited  also 
the  evidence  of  Messrs.  Taylor  as  going  to  the  same 
effect. 

Mr.  Brett  also  cited  the  sixth  paragraph  of  the 
67th  section  of  the  Merchant  Shipping  Amendment 
Act :— "If  any  goods  are,  for  the  purpose  of  con- 
venience in  assorting  the  same,  landed  at  the  wharf 
where  the  ship  is  discharged,  and  the  oumer  of  the 
goods  has  made  entry  and  is  ready  and  offers  to  take 
delivery  thereof,  and  to  convey  the  same  to  some  other 
wharf  or  warehouse,  such  goods  shall  be  assorted  at 
landing,  and  shall,  if  demanded,  be  delivered  to  the 
owner  thereof  within  twenty-four  hours  after  assort- 
ment, and  the  expense  of  and  consequent  upon 
such  landing  and  assortment  shall  be  borne  by  the 
shipownet,"  and  his  argument  was  that  entry  by  the 


owner  of  the  goods,  and  an  offer  to  take  deliveiy  and 
;  to  convey  the  goods  to  some  other  warehouse,  was  a 
condition  precedent  to  assortment ;  and  that  in  this 
I  case  the  owner  had  not  made  entry,  and  therefore  that 
I  the  duty  to  assort  never  arose.  It  is  true  that  as  a 
fact  Ashbumer  did  not  make  entry,  but  in  my  mini 
the  evidence  establishes  that  this  was  occasioned  by 
the  wrongful  act  of  the  master.  The  master  enforced 
his  lien  for  an  excessive  sum,  and  at  the  same  time  with- 
held the  papers  necessary  to  enable  the  plaintiff  to  ascer- 
tain what  was  a  sufficient  tender.  This  being  so,  I  must 
hold  that  the  plaintiff,  havingbeen  wrongfully  prevented 
by  the  master  from  making  entry,  must,  as  regards  the 
defendants,  be  in  as  good  a  position  as  if  he  actually 
had  made  entry.  The  master  had  received  express 
notice  from  the  plaintiff  to  have  the  rice  assorted,  and, 
irrespective  of  that,  he  was  bound  to  take  as  good  care 
of  the  cargo  as  a  prudent  owner  would  have  taken ; 
and  it  appears  in  evidence  that  it  is  the  custom  to  as* 
sort  Rangoon  rice,  and  that  the  cargo  was  depreciated 
from  not  having  been  assorted.  I  think,  therefore, 
that  the  plaintifT  is  entitled  to  damages  for  the  non* 
assortment  of  his  cargo. 

Then  Mr.  Brett  contended  that  even  if  the  assort- 
ment of  the  cargo  had  been  improperly  omitted,  the 
remedy  of  the  owner  of  the  goods  would  be  against 
the  master-porter  personally,  and  not  against  the 
shipowner.  No  doubt  this  would  usually  be  the  case, 
because  nsually  the  master-porter  is  employed  by  the 
consignee  of  the  cargo  ;  bu)  in  the  present  instance  the 
master-porter  was  employed  by  the  master  of  the  vessel 
I  shall  hold  that  the  defendants  were  bound  to  bare 
assorted  the  cargo,  and  that  whether  the  non-assort- 
ment arose  either  from  their  neglect  to  give  tiie  order, 
or  from  the  act  of  their  agent  in  not  doing  it,  they  are 
equally  responsible.  The  amount  of  the  damages  thus 
incurred  will  be  estimated  by  the  Registrar  and 
merchants. 

Lastly,  the  plaintiff  claims  damages  for  non-delirery 
of  the  rice.  As' in  the  result  the  market  did  not  fall, 
and  the  sale  consequently  was  not  injured  by  post- 
ponement, the  only  way  in  which  the  plaintiff  conld 
be  damaged  by  non-delivery  is  in  loss  of  interest. 
He  might  have  realised  his  cargo  in  December :  as  it 
was,  he  did  not  do  so  tiU  April  or  May,  and  mean- 
time his  capital,  to  the  extent  of  the  value  of  the 
cargo,  was  locked  up.  It  is  for  the  loss  of  interest 
upon  this  principal  for  this  period  that  the  plaintiff 
claims  damages.  I  think  the  plaintiff  is  entitled  to  he 
recouped  this  loss.  If,  indeed,  he  might  have  sared 
part  of  this  loss,  and  by  culpable  neglect  did  not  do  so, 
then  to  the  extent  of  the  consequences  of  his  n^lect  he 
could  not  have  recovered  from  the  defendants.  But  I 
think  the  plaintiff  was  not  bound  to  avail  himself  of 
the  means  provided  by  the  Merchant  Shipping  Amend- 
ment Act,  1862  (sec.  70,  71),  to  obtain  possession  of  his 
cargo ;  for  that  would  have  involved  his  depositing 
with  the  wharfinger  the  full  sum  claimed  by  the 
master,  and  this  was  an  exorbitant  sum.    Such  course 
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was  not  imperatiTe  npon  the  plaintiff.  I  shall,  there- 
fore, refer  it  to  the  Registrar  and  merchants  to  esti- 
mate this  interest. 

It  will  be  convenient  that  I  should  sum  np  the 
results  of  this  judgment  I  shall  endearonr  to  do  full 
justice  in  the  case,  and  to  effect  a  complete  adjust- 
ment of  all  outstanding  claims  between  the  parties. 
On  the  one  hand,  I  shall  hold  that  the  master  had  a 
lien  upon  the  cargo  fcHr  freight  and  general  average. 
The  freight  will  be  the  som  contraeted  for  by  the 
charter-party,  11,2502L,  less  the  following  dedoo- 
tioiis: — 1st,  the  advances;  2ndy  the  commissions, 
interest,  and  insoranoe ;  Srd,  the  pn^portion  of  freight 
forfeited  lor  breach  of  the  goaiantee ;  4th,  the  pro- 
portion of  freight  that  wonld  have  been  payable  in 
respect  of  the  cargo  jettisoned,  and  in  respect  of  that 
sold  at  the  Manritias,  if  they  had  been  brought  to 
their  destination.  I  shall  refer  it  to  the  Registrar 
and  merchants  to  take  an  account  thereof^  and  to 
ascertain  the  nett  freight  due,  on  the  princ^les 
stated  in  my  jodgment^  taking  into  cooBidexation  the 


amount  which  has  been  paid  on  account  of  freight  by 
the  plaintiff  during  the  progress  of  this  cause,  and 
the  period  at  which  it  was  paid.  I  shall  also  refer  it 
to  the  Registrar  and  merchants  to  ascertain  the 
amount  (if  any)  due  from  the  owner  of  the  cargo  in 
respect  of  general  average.  On  the  other  hand,  I 
shall  hold  that  the  plaintiff,  under  the  provisions  of 
the  Admiralty  Court  Act,  1861,  is  entitled  to  damages 
in  respect  of— Ist,  the  goods  jettisoned;  2nd,  the 
goods  sold  at  the  Mauritius ;  8rd,  the  non-assort- 
ment of  the  cargo  at  Liverpool;  4th,  the  loss  of 
interest  occasioned  by  the  wrongful  withholding  of 
the  cargo. 

I  shall  direct  the  Registrar,  with  the  assistance  of  the 
merchants,  to  assess  these  damages ;  and,  having  done 
so,  to  take  an  account  between  the  parties,  and  to 
ascertain  the  balance  (if  any)  due,  and  to  which  of 
them.  They  wiU  also  report  to  the  Court  as  to 
whether  interest  is  properly  due  on  this  balance,  and 
for  what  period. 

The  plaintiff  must  have  the  costs  of  this  suit 
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EQUITY. 


Lord  Chancellor. 
2  Dec.  1864. 


Thomas  v.  Cross. 


Practice  —  Solicitor  and  Client  —  Security  for 
Costs  — Attorneys  and  Solicitors  Act,  6  d:  7 
Vict  c  73,  s.  37. 

The  client  of  a  aolicUor  gave  him  a  mortgage  to  secure 
previous  advances  and  costs.  Having  subsequently  dis- 
charged him  from  being  his  solicitor,  he  obtained  an 
order  at  the  Bolls  for  delivery  and  taxation  of  his  hill 
of  costSf  whereby  the  solicitor  was  prohibited  from  eom- 
mencing  any  suit  in  respect  of  the  bill  pending  the 
reference  ;  but  he  did  not  serve  it  properly  on  the  solid- 
tar,  and  took  no  steps  to  enforce  it.  Upwards  of  six 
months  after  the  order  was  obtained,  the  solicitor  filed  a 
bill  to  enforce  his  security : — 

Held,  that  the  order  was  no  bar  to  the  suit. 

A  suit  to  foreclose  the  equUy  of  redemption  in  property 
mortgaged  to  secure  costs  is  not  a  suit  **for  the  recovery 
of  fees,"  within  the  meaning  of  the  Zlih  section  of  the 
Attorneys  and  Solicitors  Act:  and  a  solicitor  is  not 
thereby  debarred  from  commencing  such  a  suit,  though 
he  has  not  delivered  his  bill  of  costs:  nor  will  the  pro- 
ceedings be  stayed  till  the  requisites  of  the  Act  be  com- 
plied with,  in  a  ease  where  there  are  subsequent  incum- 
brancers. 

Wangh  V.  Woddell,  16  Beav.  521,  commented  on. 

In  February,  1861,  James  Cross,  the  principal 
defendant  in  tiiis  suit,  mortfi;&ged  certain  property  to 
the  plaintiff,  who  was  then  acting  as  his  solicitor  in 
yarious  actions  and  suits,  to  secure  the  payment 
of  sums  due  to  the  plaintiff  in  respect  of  previous 
advances  and  costs :  and  also  to  secure  future  ad- 
vances and  costs. 

In  December,  1861,  Cross  discharged  the  plaintiff 
from  being  his  solicitor ;  and,  on  the  26th  of  Decem- 
ber, obtained  the  usual  order  at  the  Rolls  for  the 
delivery  and  taxation  of  the  plaintiff's  bill  of  costs, 
whereby  it  was  ordered  that  no  proceedings  at  law  or 
otherwise  should  be  commenced  against  Cross  in 
respect  of  such  bill  pending  the  reference. 

Cross,  in  his  answer,  stated  that  this  order  was  duly 
served  on  the  plaintiff,  and  the  latter  did  not  con- 
tradict the  statement ;  but  it  was  admitted  at  the  bar 
that,  in  fact,  the  order  was  merely  left  at  the  plain- 
tiff's office,  and  was  not  served  on  him  personally. 
No  steps  were  taken  under  the  order  either  by  the 
plaintiff  or  Cross  previous  to  the  original  hearing  of 
the  suit. 

In  October,  1862,  the  plaintiff  filed  the  bili  in  this 
suit   against  Cxois  and  certain  sabse^uent  incum- 


brancers on  the  mortgaged  property,  praying  for  fore- 
closure on  non-payment  by  Cross  of  the  adnneas 
made  to  him  by  the  plaintiff,  and  the  costs  due  at  the 
date  of  the  mortgage. 

At  the  hearing,  Vice-chancellor  Kindersley  made  a 
decree  for  foreclosure  limited  to  the  advances  made  by 
the  plaintiff,  being  of  opinion,  on  the  authority  of 
Waugh  V.  Waddell  (16  Beav.  521),  that  the  plmtiff 
could  not  file  a  bill  to  enforce  a  security  for  costs 
while  the  order  of  the  26th  of  December,  1861,  was 
pending. 

Subsequently  to  this  decree  the  order  of  the  26tli  of 
December,  1861,  was  dischaiged;  and  the  plaintiff 
now  appealed  against  the  decree  of  the  Vice-chan- 
cellor. 

Olasse,  Q.a,  and  W.  H.  Terrell,  for  the  phdntiff. 

The  decree  ought  to  have  extended  to  the  costs  doe 
to  the  plaintiff  at  the  date  of  the  mortgage.  The 
order  of  the  26th  of  December  was  clearly  irregular ; 
and  further  the  Attorneys  and  Solicitors  Act  (6  &  7 
Vict.  c.  78),  under  which  it  was  made,  was  not  in- 
tended to  interfere  with  a  security  given  for  costs. 

Osborne^  Q.C.,  and  Shebbeare,  for  the  defendant 
Cross ;  Baily,  Q.C.,  and  D.  Jones,  and  Craig,  Q.C., 
and  Sddis,  for  subsequent  incumbrancers. 

1st.  The  plaintiff  had  no  right  to  file  his  bill  pend- 
ing the  order  of  the  26th  of  December,  1861, 
Waugh  v.  WaddeU  (loe.  eU.) 

It  is  immaterial  that  the  order  was  not  served  on  the 
plaintiff  personally  ;  for  it  is  not  denied  that  he  had 
notice  of  it ;  and,  the  order  being  in  the  nature  of  an 
injunction,  this  is  sufficient. 

2nd.  Even  if  the  order  of  the  26th  December,  1861, 
had  never  been  made,  the  plaintiff  had  no  right  to 
commence  these  proceedings,  for  it  is  enacted  by 
section  87  of  the  Attorneys  and  Solicitors  Act, 
that  no  solicitor  ''shall  commence  or  maintain 
any  action  or  suit  for  the  recovery  of  any  fees, 
charges,  or  disbursements,'*  for  business  done  by 
such  solicitor,  until  the  expiration  of  one  calendar 
month  after  the  delivery  of  his  bill  of  costs.  Now 
this  is  a  suit  "for  l^e  recovery  of  fees."  In 
the  latter  part  of  section  87,  it  is  directed  that, 
pending  a  reference  for  taxation,  the  Court  shall 
restrain  such  solicitor  from  commencing  any  action 
or  suit  "touching  such  demand";  this  is  dearly 
a  suit  touching  the  demand,  and  the  words  in  the 
earlier  part  of  the  section  ought  to  be  construed 
with  regard  to  those  in  the  latter,  for  if  the  Legis- 
lature considered  the  commencement  of  a  suit  to 
recover  fees  pending  a  reference  for  taxation  to  be 
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muchieToas,  d  forHori  mtiat  it  be  mischieyou^  to 
eommeiioe  such  a  suit  before  a  bill  of  costs  is  de- 
lirered. 

OUusty  Q.  C,  was  called  on  to  reply,  only  as  to  the 
question  whether  this  was  a  suit  for  the  recovery  of 
fees.     He  cited, 

JeJ/reifs  y.  Evans,  14  M.  k  W.  210  ; 
where  the  Act  was  held  to  be  no  bar  to  an  action  on  a 
promissory  note  given  on  account  of  fees. 

SKMeartj  in  reference  to  Jeffreys  y.  Evans  (loc  ciL\ 
obeerredf  that  there  the  action  was  brought  for  a 
definite  sum,  admitted  by  the  client  to  be  due  ;  here 
no  definite  sum  was  claimed,  and  no  account  had  been 
rendered. 

The  Lord  Chancellob  said,  that  the  order  of  the 
26th  of  December  was  obtained  ex  parte  ;  it  had  not 
been  properly  served  on  the  plaintiff;  nor  had  the  de- 
fendant thought  it  worth  while  to  take  any  proceed- 
ings on  it  previous  to  the  filing  of  the  bill,  upwards  of 
six  months  after  it  was  obtained.  The  yice-Chancellor 
could  not  be  right  in  making  a  decree  which,  in  effect^ 
annulled  the  plaintiff's  security  for  costs,  merely  on 
the  ground  of  the  existence  of  an  order  ii^ch  was 
manifestly  irregular,  and  which  had  been  abandoned 
by  the  party  obtaining  it.  Since  the  decree,  the  order 
in  question  had  been  discharged.  This  was,  however, 
immaterial :  for  had  it  still  existed,  he  should  not  have 
r^arded  it ;  nor  should  he  have  considered  the  plain* 
tiff  as  bound  by  it,  inasmuch  as  it  had  not  been 
legally  brought  to  his  notice. 

It  was  then  sud,  that  the  plaintiff  was  prohibited, 
by  the  Attorneys  and  Solicitors  Act,  firom  commencing 
his  suit,  until  the  expiration  of  a  month  alter  the 
delivery  of  lus  bill  of  coats.  But  that  Act  was  confined 
to  suits  founded  on  the  implied  contract  arising  out  of 
the  relation  of  solicitor  and  client ;  and  where  another 
contract  existed,  into  which  the  client  need  not  have 
entered  until  he  had  ascertained  the  amount  of  his 
costs,  the  Act  did  not  prohibit  a  suit  to  enforce  that 
other  contract,  arising,  no  doubt,  out  of  the  original 
implied  contract,  but  still  being  a  distinct  and  collateral 
engagement  This  was  judicially  determined  in 
Jeffreys  r.  Evans  (loc  ciL),  the  principle  of  which  was 
applicable  to  the  present  case.  It  was  true,  that  a 
decree  for  foreclosure  might,  indirectly,  compel  pay- 
ment of  the  costs ;  but,  in  terms,  it  merely  gave  the 
plaintiff  the  benefit  of  his  security,  if  payment  were 
Kot  made.  The  Act,  therefore,  was  no  bar  to  the  suit, 
nor  would  it  answer  any  useful  purpose  to  stay  pro- 
ceedings till  the  requisitions  of  the  Act  were  complied 
with :  for  the  subsequent  incumbrancers  would  not  be 
boQod  by  any  order  made  under  section  87  of  the 
Attomeys  and  Solicitors  Act,  which  was  only  avaiL 
Able  boimeu  solicitor  and  client 

His  atfeentiaii  had  been  called  to  the  case  of  Waugh 
y-  1f(Hiii0  (K06.  €U.)»  There,  the  only  parties  were 
^aoHdlirtod  hit  client  who  was  a  married  woman. 


The  question  there  arose,  whether  a  married  woman 
was  within  the  Act  ?  The  Master  of  the  Rolls  decided 
that  she  was  a  "  party  chargeable  "  with  a  bill  of  costs 
(section  87  of  Act) ;  but  held,  that,  as  the  matter  con- 
cemed  only  the  solicitor  and  his  client,  the  subsequent 
words  of  section  87  appUed,  and  the  suit  ought  not  to 
have  been  instituted.  On  this  decision,  he  expressed 
no  opinion ;  but  he  did  not  understand  the  latter  part 
of  the  judgment,  in  which  his  Honour,  while  appear- 
ing to  admit  that  the  solicitor  ought  not  to  be  pre- 
vented from  reaMng  his  security,  dismissed  the  claim, 
because  it  went  beyond  that  In  what  respect  the 
claim  went  beyond  tiie  reaUsation  of  the  security,  did 
not  clearly  appear  from  the  report ;  but  the  circum- 
stances of  the  present  case  were  different :  the  order  of 
reference  to  taxation  was  a  nonentity,  and  ought  not 
to  have  entered  as  an  element  of  judicial  consideration. 
The  decree  of  the  Yice-Ghancellor  must  be  varied, 
by  directing  an  account  of  the  costs  due  to  the  plaintiff 
at  the  date  of  the  mortgage,  and  granting  the  proper 
relief  consequent  on  the  taking  of  the  account. 


Lord  Chanoellor. 

11,  12,  14  Nov., 
5  Dxo.  1864. 


SicHBL  V,  Raphael. 


Equitable  Amgnment. 

E,  being  iwUbUd  to  A,  in  respect  of  certain  hills  of 
exchange^  drawn  upon  anA  accepted  hy  E  and  indorsed 
to  A,  applied  to  C  to  lend  Mm  the  money  to  meet  his 
aeoeptanees,  O  lent  the  money,  which  was  paid  to 
A.  At  the  time  of  such  payment,  A  knew  that  C  had 
leni  the  money  upon  an  agreement  that  a  mortgage 
security  held  by  A  upon  trust,  in  the  event  which  had 
happened,  for  E,  should  be  transferred  to  C:— 

Semble,  that  under  these  circumstances,  a  letter  from 
E,  calling  upon  A  to  transfer  the  security  to  C,  was  a 
good  equitable  assignment  thereof. 

This  was  an  appeal  by  the  plaintiffs  from  so  much 
of  a  decree  of  his  Honour  Vice-Chancellor  Wood,  as 
dismissed  the  bill,  with  costs,  against  the  defendants, 
the  Chartered  Mercantile  Bank  of  India. 

For  the  report  of  the  case  before  the  Court  below, 
see  3  N.  R.  662. 

Sir  H,  Cairns,  Q.(7.,  nn6,  Jones  Eateman,  for  the 
plaintiffs. 

The  letter  of  the  10th  of  November,  1880,  was  an 
equitable  assignment  of  the  contract  created  by  the 
deed  of  covenant  of  the  19th  of  June,  1860,  and  not  a 
mere  revocable  mandate, 

Collyer  v.  Fallon,  Turn.  &  R.  459 ; 
Jones  V.  Farrell,  1  De  G.  ft  J.  208 ; 
ExparU  South,  Re  Eow,  8  Swans.  892 ; 
WiUiams  v.  Everitt,  14  East,  583  ; 
Gibson  v.  Minet,  9  Moo.  C.  B.  31. 
They  also  referred  to,  and  commented  on, 
Oarrard  Y.  Lord  Lauderdale,  3  Sim.  1 ; 
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Walwff»  ▼.  OoutU^  a  Her.  707  ;  s.  c  3  Sim.  li ; 
SeoU  T.  Parch«r,  3  Mer.  632. 

KoUf  Q^Cy  and  Bowring^  argned,  onUr^, 

Jamm  Baikmaan^  in  reply. 

5  Die.  1864. 

Thx  Lord  C&uccxllor  nid :  Bj  a  boad  or  in- 
stminent  of  hypotlMcation^  dated  the  8rd  daj  of 
lUy,  I860,  and  execated,  attested,  aai  zegnteied 
in  confoiinitj  vith  the  law  of  C«grk%  ceitain  eoliiN 
eifcates  in  that  ialand  were  moctgeged,  hj  their 
ewner»  a  Mr.  Heale,  to  tha  Chartered  Meieeatile 
Beak,  to  secure  the  d«e  piqFiaenft^  at  aetarityy 
off  bills  of  exchange  for  sua  amovnttng  to  60002., 
drawn  hyHeale  on,  and  accepted  by,  afirmof  Baphael, 
Gardiner  k  Co.,  who  wore  merchants  in  London,  and 
al  Colombo,  in  Cejkn,  and  wludi  bolls  had  been  dis- 
ooonted  and  were  hdd  by  the  bank.  The  bend  or 
nettgBge,  together  with  the  title-dseds  of  the  estates, 
were  left  in  the  cnstody  of  the  msneget  of  the  bank 
at  Colombo.  Some  of  the  estates  were  subject  to  prior 
charges. 

By  another  mortgage,  dated  the  tlh  of  Jnns^  1860, 
and  which  wsa  also  duly  execnted,  attested,  and 
registered  according  to  the  law  of  Osylon,  the  same 
estates  were  conveyed  by  lir.  Heals  to  Raphael, 
Cfardiner  k  Co.,  subject  to  the  mortgage  to  the  bank, 
and  also  to  the  foimer  chargss^  as  a  seearity  for  all 
moneys  advanoed  and  paid  by  Raphael  ft  Cow  to  or  ibr 
Heale^  and  kft  all  bills  of  exchange  that  had  been,  or 
ahonld  be  drawn  by  Heale  npon,  and  accepted  and 
paid  by,  B^ihael  ft  Co.,  and  for  all  other  loans^  die- 
ooonts,  credits,  adTances»  and  payments  of  any  and 
«Tery  deseriptian  by  Baphael  ft  Ca  to  or  for  tiie 
accommodation,  or  at  the  request^  of  Heale. 

By  a  deed  poU  under  the  seal  of  tiie  Chartend  Her- 
canttte  Bank,  dated  the  19th  of  Jnne»  1860^  after 
reciting  the  mortgage  to  the  bank,  and  also  reciting 
that  it  was  agreed  at  the  time  of  the  gLring  soch 
aecurity,  that  on  payment  of  the  bills  (meaning  the 
acoeptanoea  for  50002.),  the  Chartered  Bank  ahould 
hold  the  bonds  snd  mort^pige  at  the  disposal,  and  for 
the  benefit  of  Raphael  and  Gardiner,  and  further 
reciting  that  Raphael  and  Gardiner  had  undertaken  to 
pay  the  bills  at  maturity,  and  had  requested  the  bank 
to  tnmsfer  the  bond  to  them  on  payment  of  the  bills, 
it  was  witnessed  that  the  Chartered  Bank  did  thereby 
coTenant  on  payment  of  the  bills  at  maturity  to  assign 
and  trsnsfer  to  Raphael  and  Gardiner,  their  heirs, 
executors,  administrators,  and  assigns,  the  bond  of 
the  8rd  day  of  May,  1860,  and  all  the  right,  title,  and 
interest  of  the  bank  therein  and  thereto^  and  to  the 
debts  thereby  intended  to  be  secured. 

He  thou^^t  it  was  proved  by  the  eridence,  that 
the  instrument  of  the  19th  of  June,  1860,  was  not 
executed  and  attested  in  such  manner  as  the  law  of 
Ceylon  required,  in  order  to  make  it  ofiectual  aa  a 
trsnsfer  of  the  mortgage. 


It  was,  therefon^  a  personal  contract,  and  according 
to  the  law  of  England,  as  administered  in  this  Cour^ 
amounted  to  a  declaration  of  trust  by  the  bank  of  the  mort- 
gage securities,  in  favour  of  Messrs.  Raphael  and  Gar* 
diner  in  the  event  of  their  paying  the  bills  of  exchange. 

When  the  bills  lor  50001.  approadied  maturity, 
Raphael  ft  Co.  applied  to  the  plaintiflb  for  a  loan  of 
money  to  take  them  up,  and  the  necesssiy  sums  for 
that  purpose  were  advanced  and  lent  by  the  plaintife 
to  Raphael  ft  Ca,  and  were  paid  to  the  bankers  of  the 
last-mentioned  firm,  to  the  credit  of  their  account,  and 
the  bills  of  exchange  for  50002.  were  then  paid  by 
Raphael  ft  Co. 

This  advsnce  was  made  by  the  plaintiib  to  Raphael 
ft  Co.,  on  the  terms  and  agreement  that  the  bond  or 
mortgage  of  the  8rd  of  May,  1860,  for  securing  tho 
bills  of  exchange,  should  be  transferred  by  the  Char- 
tared  Bank  to  the  plaintifGs ;  and,  accordingly,  Mr. 
Gardiner,  who  was  in  London  (his  partner,  Mr. 
Raphael,  having  previously  left  Eugland  for  Ceylon), 
sent  a  letter,  dated  the  10th  of  Kovember;  I860,  signed 
for  himself  and  Raphael  to  the  Chartered  Bank,  ia 
which,  after  refeiiing  to  the  deed  of  covenant,  dated 
the  19th  of  June^  1860,  and  to  the  fact  that  they  h^ 
paid  the  bills  fior  50002.,  Rsphael  and  Gardiner  called 
on  the  Chartered  Bank  to  assign  and  transfier  to  tho 
plaintifis,  the  bond  of  the  Srd  of  May,  1860,  for5000L, 
and  all  securities  held  by  the  bank  for  securing  pay- 
ment of  the  bills  for  5000f.,  sad  the  estates  comprised 
in  such  seeuritifls. 

By  their  answer  to  that  letter,  dated  the  16th  of 
November,  1860,  the  Chartered  Bank  infiaEDied 
Raphael  and  ^^^"*^  that  they  had  forwarded  a  copy 
<tf  the  letter  of  the  10th  inat.  to  their  manage  at 
Colombo^  to  deal  with  the  matters  therein  referred  to^ 
and  had  at  the  same  time  informed  him  of  the  pagf - 
sent  of  all  Heale's  drafts  on  Raphael  and  Gaidiaer. 
held  by  the  Chartered  Bank  in  London.  There 
had  beoi  much  argument  at  the  Bar  on  the  effect  of 
this  letter  of  tiie  10th  of  November,  1860.  ^  ihi^ 
pininfifltt  it  waa  contended  that  it  amounted  in  Equity 
to  a  transfer  to  the  plaintifis  of  the  trust  ia  effeet 
declared  by  the  Chartered  Bank  in  favour  of  Raphael 
and  Gardiner,  and  which  waa  to  become  operative  in 
the  event  of  their  payment  of  the  mortgage  debt  of 
50002.  By  the  defendants  it  was  contended  that  the 
letter  amounted  merely  to  a  msndate  or  directi<mv  which 
waa  revocable,  and  did  not  constitute  an  assignment. 
Having  regard  to  the  facts,  partly  proved  and  psrtly 
admitted,  that  the  Chartered  Bank  knew  at  the  tim» 
of  payment  that  the  plaintifis  had  lent  Raphael  and 
Gtfdiner  the  money  with  which  to  take  up  the  bi]l% 
upon  an  agreement  that  the  mortgage  aecuri^  shoold 
be  transferred  to  the  plaintifia,  he  was  of  opinion  that, 
according  to  the  principles  of  this  Court,  this  letter  of 
the  10th  of  November  constituted  a  valid  aaBSga* 
ment  in  £quity  to  the  plaintifis  of  that  contract  or 
trust  to  transfer  the  mortgp^e  security  which  waa 
created  or  declared  by  the  bank  by  the  dead  of  the 
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19tlL  of  Jane,  1360,  and  which  arose  on  payment  of  the 

bills  of  exchange. 
Bat  although  this  wonld  be  the  restdt  of  the  rules 

of  jurisprudence  acknowledged  here,  yet,  upon  an  ex- 

aminatiou  of  the  evidence  as  to  the  law  of  Ceylon, 

he  was  satisfied  that  neither  the  instrument  of  June, 

1860,  nor  the  letter  of  the  10th  of  Norember,  1860, 
nor  the  payment  of  the  bills  of  exchange,  would  be 
considered  by  that  law  as  constituting  the  plaintiffs 
assignees  of  the  mortgage  to  the  bank,  or  as  giving 
them  any  right  to,  or  interest  in,  the  security  or  the 
estates  comprised  in  it 

On  the  intelligence  arriving  at  Ceylon  of  tiie  pay- 
ment of  the  bills  for  50002.,  Mr.  Baphael,  who  was 
then  in  the  island,  demanded  from  the  manager  of  the 
hank  possession  of  the  bond  or  mortgage  of  the  Srd  of 
Hay,  1860,  and  als6  the  title-deeds  of  the  estates. 

He  made  this  demand  on  behalf  of  himself  and  his 
partner  Cku-diner,  as  being  the  next  registered  incum- 
brancer after  the  mortgage  to  the  bank,  which  last 
mortgage  Raphael  insisted  had  been  satisfied,  and  was 
extinct  by  payment  of  the  bills  of  exchange,  and  that 
no  valid  transfer  thereof  had  been  or  could  be  made  in 
conformity  Avith  the  law  of  the  colony. 

Baphael,  therefore,  claimed  the  possession  of  the 
eatisfied  mortgage  bond  and  the  title-deeds  as  things 
incidental  to,  or  attendant  on,  the  ownership  of  the 
•estates,  and  therefore  belonging  to  the  next  registered 
owner. 

Although  Raphael  thus  acted  in  violation  of  the 
personal  contract  made  with  the  plaintiffs  by  himself 
and  Gardiner,  yet  his  demand  appeared  to  his  Lordship, 
from  the  evidence,  to  have  been  strictly  in  accordance 
with  the  law  of  real  property  in  Ceylon,  and  that  it  could 
not  have  been  resisted  by  the  manager  of  the  bank  on 
^he  ground  of  any  better  right  or  title  in  the  plaintifia. 

In  fact,  however,  the  demand  of  Baphael  was  re- 
sisted by  tiie  manager  of  the  bank,  until  he  was 
advised,  by  counsel  at  Colombo,  that  as  the  bills 
mentioned  in  the  bond  or  mortgage  had  all  been  paid, 
and  the  instrument  of  the  19th  of  June,  1860,  had 
not  been  notarially  executed,  he  would  have  by  the 
law  of  Ceylon,  no  defence  to  the  action  which  was 
threatened  by  Raphael.  The  bond,  together  with  the 
title-deeds,  was  accordingly  delivered  over  by  the 
manager  to  Mr.  RaphaeL 

It  was  on  this  transaction  that  the  demand  of  the 
plaintifis  against  the  bank  ia  their  present  suit  was 
founded. 

The  charge  in  the  hill  was,  that  under  the  circum- 
stances aforesaid,  and  by  the  acceptance  of  the  notice 
of  the  10th  of  Ifl^ovember,  1860,  the  bank  became 
trustees  of  the  said  mortgage  security  and  title-deeds 
for  the  plaintiffs,  and  were  bound  not  to  part  with 
the  same  except  to  the  plaintiffs,  or  under  their 
dixectioaa.  But  to  this  it  was  answered,  and  he  thought 
prwed  by  the  bank,  that  the  mortgage  security  ahd 
title-deeda  were  taken  from  them  by  a  stronger  and 
better  tSOe  tiwi  that  of  the  plaintiffs,  and  that  they 


did  not  assign  and  deliver  the  security  and  deeds  of 
their  own  accord,  but  were  compelled  by  law  to  do 
what  they  have  done.  If  so,  there  was  no  breach  of 
trust  or  contract,  and  the  fault  lay  at  the  door  of 
the  plaintiffs,  who  neglected  to  take  that  perfect  legal 
transfer  of  the  mortgage  which  would  have  been 
recognised  by  the  law  of  Ceylon,  and  enabled  the 
bank  to  resist  Raphaers  demand. 

With  respect  to  the  charge  introduced  by  amend* 
ment  into  the  bill,  to  the  effect  that  the  bank  as- 
signed the  security  and  deeds  to  Raphael,  for  the 
express  purpose  of  enabling  him  to  create  the  several 
mortgages  which  were  stated,  and  with  fUl  know« 
ledge  of  the  use  he  intended  to  make  of  the  security 
and  deeds,  his  Lordship  was  of  opinion  that  there  was 
no  foundation  whatever  for  any  suoh  charge,  and 
that  it  was  wholly  unwarranted. 

The  case  against  the  bank  entirely  failed,  and  the 
bill  had  been  rightly  dismissed  as  against  them  with 
costs.    The  appeal  would  also  be  dismissed  with  costs. 


Master  of  the  Bolls. 

5  Nov.  2  Dec.  1864. 


Jopp  V.  Wood. 
Be  SiciTO. 


DamieU — Chamge  of  DonucU — Forei^ 
deuce — Intention  to  Return, 


Rtiir 


Residence  abroad  far  the  purpotes  of  trade  does  noi, 
per  se,  oonstUuU  a  chMnge  of  domieil.  To  eonsUMe 
such  a  change,  there  must  be  an  animus  manendi. 

A  Umder  going  to  India  with  the  intention  of  return-' 
ing.  at  sane  indefinite  time  does  not  acquire  an  Indiem 
domieU,  although  he  may  never  return, 

JS^a  Scottish  trader,  ioent  to  India  in  1805,  and, 
vrith  the  excision  of  a  visit  to  Scotland  in  1819, 
remained  in  India  tUl  his  death,  in  1830  : — 

Held,  under  the  eircwnslanees,  that  J  S  did  not 
acquire  an  fndian  domieil 

AUardiee  v.  Onslow  (10  Jur.  <n.  s.)  U2)  not 
followed. 

Lord  V,  Colvin  (4  Drew.  866),  and  MooriuNua  v. 
Lord  (1  N.  R.  £55),  eommmUed  upon. 

This  was  a  rehearing  of  the  petition  presented  in  this 
cause  by  Elizabeth  Smith,  an  order  for  the  purpose  hav^ 
ing  been  obtained ;  see  Jopp  v.  Wood,  8  N.  R.  404. 

The  question  was,  as  to  the  domicil  of  the  infants, 
Eleanor  and  Mungo  Smith  :  thoir  domicil  depended 
upon  that  of  their  father,  John  Smith. 

John  Smith  was  bom  in  Scotland  in  1786,  and  up  to 
1805  his  domicil  was  the  domicil  of  his  origin,— 
namely,  a  Scotch  domicil.  In  1805  he  went  to  India, 
and  was  engaged  as  a  clerk  in  the  banking  firm  of 
Feigusson  &  Co.,  at  Calcutta.  In  1807  he  left  his 
employment,  and  became  an  indigo  X)lanter.  In  1814 
he  returned  to  the  bank,  and  became  a  partner  in  the 
firm  of  Fergusson  ft  Co.  In  January,  1816,  at  Cal- 
cutta, he  married  Eleanor  Gale,  his  wife.  On  the  11th 
of  November,  1817,  Eleanor,  his  eldest  child,  was 
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born,  and  she  died  on  the  13th  of  July,  1818.  In 
July,  1819,  he  visited  Scotland  with  his  wife,  and 
while  there,  in  October,  1819,  he  executed  a  bond,  in 
which  he  described  himself  "as  of  Calcutta,  and  ]f»re- 
sently  residing  in  Ayr,'*  and  in  December,  1819,  he 
made  a  testamentary  disposition  of  his  property,  in 
which  he  described  himself  in  like  manner  "as  of 
Calcutta,  and  presently  residing  in  Ayr."  He  said,  in 
this  instniment,  "in  case  I  should  happen  to  die 
abroad,  I  direct  my  trustees  to  pay  the  expenses  of  my 
dear  wife  to  this  conntry."  In  1819,  also,  he  obtained 
plans  for  the  improvement  of  his  house  at  Drongan, 
in  Ayrshire,  which  was  the  old  family  mansion,  and 
in  1820  was  enrolled  as  a  freeholder  in  Ayrshire. 
In  October,  1820,  he  returned  to  Calcutta.  Ou  the 
23rd  of  August,  1823,  his  second  child,  Mungo  Smith, 
was  bom,  who  died  on  the  3rd  of  August,  1824.  In 
1825,  his  wife  set  out  on  her  return  to  England.  She 
died  on  her  voyage,  in  May  of  that  year,  near  the 
Mauritius,  and  in  the  same  year  he  erected  a  monu- 
ment to  his  wife  in  Calcutta.  A  few  years  before  his 
death  he  sent  some  wine  to  Drongan  for  his  own  con- 
sumption, and  on  the  3rd  of  December,  1830,  he  died 
at  Calcutta. 

These  were  the  facts  of  the  case,  so  far  as  they  related 
to  the  movements  and  overt  acts  of  John  Smith.  As 
to  his  intention  to  make  India  his  home,  a  good 
deal  of  evidence  was  put  in,  consisting  of  letters. 
The  first  of  these  was  written  by  him  in  the  year 
1814 ;  the  others  were  written  by  him  between  the 
years  1819  and  1830.  In  these  letters  occur  several 
expressions  indicative  of  his  intention  to  return  to 
Scotland. 

HdbhouM^  (2.C,  and  H.  M,  Jackson,  for  the  peti- 
tion, contended  that^  an  Indian  domicil  was  acquired 
by  John  Smith  previously  to  his  return  from  India  in 
1819.  When  the  question  of  domicil  was  before  the 
Court  on  the  previous  occasion,  the  attention  of  the 
Court  was  not  called  to  the  difference  of  the  case 
before,  and  after  the  year  1819.  Every  person  who 
went  to  India,  intended  to  return,  and  yet  it  had  been 
held  that  those  who  went  there  in  the  service  of  the 
East  India  Company,  acquired  an  Indian  domicil, 

Bruce  v.  Bruce,  2  B.  &  P.  229  n.  ; 

Munroe  v.  Douglas,  5  Madd.  379 ; 

Forbes  v.  Forbes,  Kay,  341 ; 

Lord  V.  Colvin,  4  Drew.  366 ; 

Moorhouse  v.  Lord,  10  H.  of  L.  Ca.  272  ;  s.  c.  1 
N.  R.555* 
To  the  case  of  a  person  going  to  India  for  the  pur- 
poses of  trade,  the  same  principle  must  be  applied, 

CockreU  v.  Cockrdl,  4  W.  B.  780 ; 

AUamey-Oenerai  v.  Fitzgerald,  3  Drew.  610 ; 

AUardice  v.  Onslow,  10  Jur.  (n.  s.)  352. 
It  was  less  difficult  for  a  Scotchman  to  acquire  an 
Indian  domicil  than  it  was  for  a  Frenchman ;  in  the 
case  of  tiie  Scotchman  there  would  be  no  change  of  his 
Allegiance. 


A  domicil  could  only  be  changed  by  intention  and 
act,  intention  alone  was  insufficient, 

Drevon  v.  Dmwn,  4  N.  R.  816  ; 

In  the  Goods  of  Baffend,  3  Sw.  &  Tr.  49  ; 

Maxwell  v.  M'Clure,  6  Jii.  (n.  8.)  407 ; 

Attorney-Omeral  v.  Dunn,  6  M.  &  W.  611. 
If,  therefore,  an  Anglo-Indian  domicil  had  once  been 
acquired  by  John  Smith,  it  could  not  be  afterwardft 
divested  by  any  intention  to  return,  which  was  not 
carried  into  effect. 

In  about  three  years  after  the  death  of  John  Smith, 
the  mercantile  firm  of  which  he  was  a  member,  becsme 
bankrupt  John  Smith  was  acquainted  with  the 
critical  state  of  his  partnership  affairs,  and  was  awan 
that  any  intention,  which  he  might  express  of  being 
able  to  return  home,  could  not  in  fact  be  carried  out^ 
and  many  of  the  expressions  in  his  letters  relied  upon 
as  showing  an  intention  to  return  home,  were  made 
use  of  by  him  merely  as  expressing  an  ultimate  h<^ 
They  also  cited. 

Wicker  v.  ffume,  7  H.  of  L.  Ca.  124. 

Selwyn,  Q,C.,  Serj.  Atkinson,  and  B,  L,  Chapman, 
against  the  petition,  contended,  that  John  Smith  neyer 
lost  his  domicil  of  origin. 

In  order  to  lose  a  domicil  of  origin,  and  to  acquire 
a  new  domicil,  a  man  must  intend  exucre  patriam,  and 
change  of  residence  alone  did  not  effect  a  change  of 
domicil, 

Moorhouse  v.  Lord  (loc  dL), 

It  was  a  question  of  fact  in  every  case— was  it  the 
man's  intention  to  change  his  domicil  ? 

It  had  been  said,  that  an  officer  going  to  India  ia 
the  service  of  the  East  India  Company,  acquired  a 
domicil  there ;  but  there  could  be  no  analogy  between 
such  a  case  and  the  present,  which  was  that  of  a  mer- 
chant going  to  India  for  private  speculation,  and 
being  under  no  obligation  to  remain  there, 
Forbes  v.  Forbes  (loc  cit,), 

Hanson,  for  the  Crown,  opposed  the  petition.  He 
signed,  that  it  was  not  enough  to  show  that  John 
Smith  had  gone  to  India,  without  showing  that  he 
intended  to  abandon  his  Scotch  domicil, 

Hodgson  v.  De  Beauchesne,  12  Moo.  P.  C.  C.  285; 

Be  Capdevielle,  5  K.  R.  15  ; 

Aikman  v.  Aikman,  8  Macq.  854. 

ffobhouse,  (I.C.,  in  reply,  contended,  that  John 
Smith's  intention  to  change  his  country  amounted  to 
a  change  of  domidi  A  floating  intention  to  return 
had  never  been  held  to  be  sufficient  to  prevent  the 
acquisition  of  an  Indian  domicil,  in  such  a  case  as  the 
present 

The  Master  of  the  Rolls  said :  He  was  of  opinion 
that  the  domicil  of  the  two  infant  children  was  Scotch. 
It  was  quite  settled  that  two  things  were  necessary  to 
constitute  a  change  of  domicil :  first  the  factum  of 
the  change  of  residence ;  and,  secondly,  the  animus 
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manendi;  in  other  words,  in  order  to  effect  a  change 
of  domicil,  the  person  mast  hare  settled  in  a  resi- 
dence out  of  the  former  domicil,  whether  it  were  the 
domicil  of  origin,  or  an  acquired  domicil,  and  he  must 
abo  hare  the  intention  of  making  that  residence  his 
pennanent  home.  If  John  Smith  had  ever  acquired 
an  Indian  domicil  it  was  clear  that  he  nerer  lost  it, 
for  the  faelum  of  a  subsequent  change  of  residence 
never  existed. 

The  real  question  before  his  Honour  was,  whether 
John  Smith  eyer  acquired  an  Indian  domiclL  This 
was  certain,  that  in  1805  he  went  to  reside  in 
India,  and  that  he  continued  to  reside  there  until 
ins  death  in  1830,  with  the  exception  of  about  a 
year  that  he  spent  in  Scotland.  There  was  the  factum 
of  an  Indian  residence.  If,  therefore,  the  father  of 
the  iniants  had  the  intention  of  mftVincr  India  his 
home,  he  acquired  an  Indian  domicil.  Upon  this 
point  the  evidence  amounted  to  this,  that  up  to  1814 
there  was  no  expression  of  the  intention  of  John 
Smith  either  way,  and  that  after  1814  there  was  a 
strongly  expressed  intention  on  his  part  of  returning 
to  Scotland.  To  state  it  in  another  form,  for  the  first 
nine  years  of  his  residence  in  India  there  was  nothing 
except  the  facts  of  the  case  to  disclose  his  intention,  and 
those  amounted  to  nothing,  and  for  the  last  sixteen 
years  of  his  residence  in  India  his  intention  of  return- 
ing to  Scotland  was  clearly  expressed.  His  Honour  was 
ef  opinion  that  the  facls  of  the  case  and  the  acts  done 
by  John  Smith  during  the  first  nine  years  of  his  resi- 
dence in  India  did  not  show  an  intention  to  reside 
there  permanently,  and  the  fair  and  reasonable  in- 
ference from  the  letters  written  by  him  during  the 
last  sixteen  years  of  his  residence  in  India  was,  that 
his  intention  during  the  first  nine  years  of  his  resi- 
dence there  were  the  same  as  those  he  entertained 
during  the  last  sixteen  years  of  his  life.  ITnless, 
therefore,  there  was  an  irresistible  inference  to  be 
drawn  from  the  fact  of  his  residence  in  India,  coupled 
with  his  occupation  there,  which  gave  him  an  Indian 
domicil,  in  the  opinion  of  his  Honour,  he  had  never  lost 
his  domicil  of  origin,  but  he  remained  a  domiciled 
Scotchman  during  the  whole  time  of  his  residence  in 
India.  Although  the  Yice-Chancellor  Kindorsley,  in 
the  case  of  Aliardiee  v.  Onslow  {loe,  eiL)j  stated  that 
he  held,  and  that  the  House  of  Lords  also  held,  in  the 
case  of  Lord  v.  Colvin{loe.  ciL),  that  Dr.  Cochrane  had 
acquired  an  Indian  domicil,  notwithstanding  his  cor- 
respondence showed  an  intention  during  the  whole  of 
that  period  to  return  to  Scotland,  his  Honour  did 
not  find,  on  reading  over  carefully  the  judgment  given 
by  the  Yice-Chancellor  himself,  that  that  question 
was  in  fact  raised  before  him  or  determined  by  him, 
or  that  it  was  argued  before  or  determined  by  the 
House  of  Lords.  It  seemed  to  his  Honour  to  have 
been  decided  in  that  case  that,  assuming  Dr.  Coch- 
rmae's  domidl  was  Indian,  he  had  regained  his  Scotch 
domidlly  his  return  to  Scotland  and  Ms  residence  at 
ClJiUMUM  ia  Banfrewshire,  and  although  he  left  after- 


wards and  went  to  reside  in  Switzerland  and  France, 
where  he  ultimately  died,  he  had  not  lost  his  re- 
acquired Scotch  domicil. 

His  Honour  then  adverted  to  the  rule  laid  down  in 
Bruce  v.  Bruce  (he.  cU.),  and  followed  in  Munroe 
V.  Doufflas  (loe,  eil,),  that  a  residence  in  India,  for  the 
purpose  of  following  a  profession  there  in  the  service 
of  the  East  India  Company,  created  a  new  domicil, 
and  his  Honour  observed  that  the  ground  of  that 
rule,  as  explained  in  the  case  of  Forbes  v.  Forbes 
(loe,  ciL)f  was  that  the  law,  from  the  circumstances 
of  the  case,  presumed  that  the  party  had  an  inten- 
tion to  remain  in  India,  because  such  an  intention 
was  consistent  with  his  duty.  He  had  not  found 
any  case  in  which  this  doctrine  had  been  extended  to 
a  person  who  became  a  servant  in  a  private  establish- 
ment abroad,  or  who  went  abroad  for  the  purpose  of 
acquiring  a  fortune,  with  the  intention  of  returning 
at  some  indefinite  period,  when  Ms  object  should  be 
attained.  If  so,  any  merchant  who  went  from  this 
country,  and  settled  in  any  foreign  country,  in  order, 
for  instance,  to  correspond  with  a  London  or  Liver- 
pool house,  and  to  do  this  until  he  had  acquired  a 
sufficient  fortune  to  enable  Mm  to  live  comfortably  at 
home,  would  acquire  a  domicil  there,  notwithstanding 
the  repeated  expressions  of  his  intention  not  to 
remain  in  that  country,  but  to  return  as  soon  as  he 
could.  Assuming  that  one  essential  ingredient  in 
a  change  of  domicil  was,  to  use  the  expression  of 
Lord  Cran worth,  '*exuere  pairiam"  or,  in  other 
words,  the  intention  of  making  the  foreign  residence 
a  home,  wMch  was  the  expression  of  Mr.  Justice 
Story,  it  was  a  very  strong  thing  that  the  law  should 
draw  an  irresistible  inference  that  a  man  entertained 
such  an  intention,  from  the  fact  that  ho  ought  to  have 
entertained  it  by  reason  of  the  duties  he  had  to  per- 
form, and  that  it  should  not  merely  draw  this  inference 
of  intention,  but  that  the  inference  itself  should  be 
incapable  of  being  rebutted  by  the  strongest  evidence 
of  a  contrary  intention.  TMs,  however,  was  settled 
by  the  cases  referred  to ;  but  he  doubted  whether 
such  inference  could  fairly  be  presumed  or  drawn 
from  the  case  of  a  man  who  went  abroad  to  acquire 
a  fortune  in  the  best  way  he  could,  or  to  make 
tMs  inference  so  overwhelming  as  to  control  and 
override  the  strongest  expressions  of  a  contrary  inten- 
tion. It  was  clear  that  if  it  applied  to  India,  it  must 
apply  to  France,  or  Italy,  and  every  foreign  country. 
There  could  not  be  one  law  upon  this  subject  as 
regarded  India,  and  another  law  as  r^;arded  the  rest 
of  the  world.  He  must  regard  this  exactly  as  he  should 
have  done  if  the  residence  and  acts  of  John  Smith 
had  been  at  Bordeaux  or  Constantinople,  instead  of 
being  at  Calcutta. 

He  considered  the  cases  referred  to  had  settled  the 
rule  as  to  officers  and  covenanted  servants  of  the  East 
India  Company  resident  in  India  ;  but  he  considered 
that  to  be  the  exception,  and  as,  in  tMs  case,  he  found 
that  John  Smith  always  intended  to  return  to  Scot* 
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land,  and  never  intended  to  make  India  his  home,  he 
ms  of  opinion  that  John  Smith's  residence  in  India» 
from  1805  to  1830,  did  not  give  him  an  Indian  domicil, 
and  that  he  never  lost  his  domicil  of  origin,  which 
ivas  Scotch,  and  he  retained  the  opinion  he  had  before 
expressed  upon  this  snbject  when  the  petition  first 
I  before  him. 


Jtinuie,  —  The  Court  being  of  opinion  that  the 
domicil  of  the  two  infant  children  of  John  Smith  was 
A  Scotch  domicil,  dismiss  the  petition  of  rehearing 
ivith  costs. 

jVor«.»— See 
^  Domingo  Capdevielle,  4  N.  K.  15 ; 
AUorruy-Gawrai  v.  MacUUnc  CotmUss  BlQchar  dc 
WahUuai,  5  N.  R.  135. 


BOBSON  V.  FUOKT. 


Master  Of  the  Bolls.  \ 

7, 11  Nov.,  8  Dbc.  1864.   > 

Tm^e  —  ffeir-at-Lato  —  Imperative  Power  — 
Zeau — Purchase  for  ValuaUe  Conaideraiion 
wiikout  Notice. 

Jf^  on  the  failure  of  the  donees  of  a  power,  which  is 
auxiliary  to  a  trust,  an  unauthorised  person  executes 
ike  paufer  in  a  proper  manner,  the  execution  will  he 
upheld  hy  the  Court. 

A  testator  having  sealed  real  estate,  (he  legal  estate 
cf  whieh  was  outstanding,  directed  that  his  trustees 
sAould  and  might  grant  leases  of  the  settled  property. 
The  trustees  having  failed,  tJte  heir-at-law,  who  was 
also  tenant  for  life  of  a  moiety,  granted  a  lease: — 

Held,  that  as  the  power  to  lease  was  auxiliary  to  (he 
trust,  the  lease  was  binding  on  the  remaindermen : 

Held,  also,  that  (he  words  **sfiall  and  may,"  made 
the  power  imperative. 

The  lease  had  been  purchased  under  the  usual  condi' 
tion^  not  to  inquire  into  the  lessor's  title: — 

Held,  that  the  purchaser  could  not  on  (hat  ground 
maintain  the  defence  of  purchase  for  valuable  considera- 
Uon  without  notioe. 

This  was  a  motion  for  decree,  in  a  suit  to  establish 
ilie  invalidity  of  a  leasa 

John  Han,  by  his  will,  devised  all  his  real  estate  to 
S.  Staager,  and  J.  Harrison,  upon  tnist,  as  to  the 
konse^  No.  4S,  Lndgate-hill,  to  pay  one  moiety  of  the 
rents  thereof  to  his  son  John  K  Hall,  daring  his  life, 
with  remainder  to  the  children  of  John  E.  Hidl,  and  to 
pay  the  other  moiety  to  his  daughter  Eliza  Hall,  daring 
her  life,  with  remainder  to  her  children.  The  will 
eontained  the  following  clause:— "And  I  hereby 
declare  and  direct,  that  from  and  after "  any  person 
entitled  for  life  under  my  will  to  any  estate  for  life, 
shall  have  attained  the  age  of  twenty-one  years,  "then 
all,  or  any  part  or  parts  of  the  said  real  estate  to  which 
he,  she,  or  thoy,  shall  for  the  time  being  be  entitled 
as  aforesaid,  shall  and  may  with  his,  her,  or  their 
consent  in  writings  and  sobject  to  any  lease  or  leases 


which  may  hava  been  previously  made  under  or  \fj 
virtue  of  this  my  will,  be  leased  or  demised  by  the  and 
£.  Stanger  and  J.  Harrison,  and  the  survivor  of  thna ; 
and  the  executors,  or  administrators  of  such  survivor, 
at  rack-rent,  for  any  term  of  years  in  possession  not 
exoeeding  the  term  of  twenty-one  years. "  This  danaa 
waa  immediately  preceded  by  an  exactly  similar  cUua^ 
providing  for  leases  during  the  minority  of  the  persons 
entitled.  The  power  of  appointing  new  trustees  nas 
given  to  the  surviving  tmstee  or  his  ezacutor%  and  no 
deed  or  formalitiea  were  prescribed  for  such  appoini- 
ment. 

John  Hall  died  in  May»  1826,  leaving  his  son  snd 
daughter  inflEuits.  In  consequence  of  the  death  of  oae 
trustee,  and  the  disclaimer  of  the  other,  neither  oi  the 
trustees  had  ever  acted  in  the  wiU,  and  theie  had 
never  been  any  formal  appointment  of  new  troatees; 
and  the  legal  estate  in  the  premises,  if  it  had  not  been 
ontstanding,  would  have  been  vested  in  John  £»  HaU, 
the  testator's  son,  and  heir-at-law. 

John  K  Hall  the  elder,  and  Elisa  Hail,  having 
attained  twenty-one,  granted  a  lease  of  45,  LodgatS' 
Hill,  on  the  10th  of  November,  1836,  to  John  Nichol- 
son, which  was  afterwards  assigned  to  Thomas  fiuBseU. 
On  the  production  of  this  lease  in  Court,  it  appeared 
that  it  was  granted  in  pursuance  of  a  decree  of  the 
Court  made  in  a  suit  by  Hall  against  Nicholson. 

On  the  first  of  January,  1848,  this  lease  was  atf- 
rendered,  and  John  E.  HaU  the  elder  (Eliza  Hall  being 
then  dead),  in  consideration  of  such  surrender,  granted 
a  new  lease  of  the  same  house,  at  the  same  rent,  to 
Thomaa  Russell,  for  twenty-one  years,  from  Christms^ 
1847. 

In  October,  1856,  the  defendant  Flight,  bought  the 
lease  from  the  executors  of  Thomas  Buasell,  under  the 
usual  condition  that  he  should  not  inquire  into 
the  lessor's  title.  The  lease  was»  with  the  licence  of 
John  E.  Hall,  assigned,  in  October,  1856,  to  the 
defendant  Cannon,  as  trustee  for  Flight* 

Eliza  HaU  married  J.  P.  Bobeon  in  1837,  and  died 
in  January,  1846,  leaving  the  plaintiff;  £.  Robson,  her 
only  chUd.  John  E.  Hall  died  in  October,  1857, 
leaving  two  children,  the  infant  plaintiffi^  Elizabeth  £> 
Hall,  and  John  K  Hall  the  younger.  He  devised  his 
real  estate  to  trustees  now  represented  by  the  defen^ 
dant  Robaon,  but  did  not  devise  his  trust  estates. 

In  March,  1864,  the  house  was  taken  by  a  railvAy 
company. 

John  HaU,  the  testator,  had  mortgaged  the  house 
for  8002.,  and  the  legal  estate  in  the  house  was  now 
vested  in  the  defendant  Camming,  as  holder  of  that 
mortgage.  The  mortgagee  liad  not  consented  to  the 
leases. 

The  plaintifia  instituted  this  suit  for  the  administra- 
tipn  of  the  trusts  of  John  Hall's  wiU,  respecting  45, 
Ludgate  Hill,  and  at  the  same  time  sought  to  have  the 
lease  of  January,  1848,  declared  void,  except  ao  for  as  it 
bound  John  K  HaU'a  life  interest  They  also  sougM, 
on  the  same  ground,  to  charge  Flight  with  maaaeprofitau 
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Tniejalsopsayed  to  he  declared  entitled  to  tbe  whole  sam 
whieh  would  be  payable  by  the  Railway  Company  for  the 
fee  nmple  of  the  house,  and  not  merely  to  tiie  value  of 
the  rererskm,  sabjeet  to  the  lease  of  January,  1848. 

BnUk§aie,  Q.C.^  aad  BagOiaw^  for  tbe  pliintiia, 
coBtwded  that  an  heir-at-kw,  on  whom  the  legal 
«itate  defK^ved,  in  cooaeqnenoe  of  the  iailnn  of  tiM 
trarte«y  oonld  not  ezeiciaa  the  powera  giT»n  by  tka 
win  to  the  tnuteea. 

That  F&g^  had  notice  when  he  pvehaaed,  ai  tha 
leaia  waa  granted  by  Joim  £L  Hall  alone,  while  it 
laeited  the  old  lease  as  gtintod  by  Mm  S.  Hall  and 
his  siBler.  That  ahoaM  hare  made  him  inqnira. 
Baying  under  a  oondition  not  to  inqnife  into  the 
kasor'a  title,  did  not  enable  the  parehaser  to  set  np 
liha  dsfeneo  of  having poichaatd  isrTalQabloeonaidBra* 
turn  withoat  notice, 

A(t&m$}f  GmaxU  r.  BaekkaiuB,  17  Yes.  883 ; 
autimany.  PooU,  «  Hare,  193; 
Attoffu^'Omgrea  v.  Hatt,  16  Bear.  S83 ; 
Ptio  Y.  jffammomd,  SO  Bear.  495. 

Kingdon,  for  Cnmmins,  the  mortgagee,  and  Bobson, 
the  executor  of  John  K  Hall^  took  no  part. 

Sehnf^,  Q.C,  and  ffemming,  for  the  defendant 
FHgfat,  contended — 

lat  Tbt±  pfQrchase  for  ralnable  consideration, 
withont  notice,  was  aa  good  a  defence  for  an  equitable, 
aa  for  a  legsX  title.    This  was  established  by 

AUamey-Oeneral  r,  WUkim,  17  Beav.  285 ; 
which  case  had  nnce  been  followed.    The  defendant 
FUgfat  was  bonnd  by  the  condition  of  sale,  not  to  inqnire 
into  the  lessor*s  title,  and  the  lease  did  not  suggest 
any  inquiry  as  necessary.     Not  to  inquire  into  the 
Isaaor^s  title  was  the  common  practice,  and  was  not, 
titerefore,  such  wilfal  blindness  as  woold  fix  the  pur- 
chaser wxtii  constructive  notice, 
Jones  V.  SmUk,  1  Hare,  43  ; 
ITesfr.  JZet<i,2Hare,  219; 
AUomey-Oeneml  v.  Hall,  18  Beav.  888,  892. 
Each  case  turned  on  the  particular  circumstances, 

Ptto  V.  ffammond,  80  Beav.  495,  508. 
2nd.    The  plaintiffs  had  received  the  rent  since 
1855,  and  the  adult  plaintiff  had  therefore  acquiesced. 
8nL  This  was  an  administration  suit,  and  the  defen- 
dant ffight  was  an  improper  party,  as  no  collusion 
was  alleged, 

Siainton  v.  Carron  Company,  18  Beav.  146. 
An  owner  of  property  witii  a  doud  on  his  title  had 
no  equity  to  bring  the  claimant  before  the  Court,  to 
ha,V9  hSm  declared  not  entitied.  The  only  question 
wai^  aa  to  who  was  entitled  to  the  purchase-money 
<t  tlieiMmse.  Hiere  could  be  no  relief  consequential 
on  Ao  dodaration  sought,  and  withont  such  relief 
Urn  Omrt  would  not  make  a  declaration. 

4tih»  mw  power  of  leasing  was  in  such  a  form  that 
tf»dlM  woidd,  at  the  suit  of  the  tenant  for  life^  have 
I  ibb  Inisteea  to  execute  it, 


Cadogan  v.  Farl  of  Essex,  2  Drew.  227  ; 
Beauclerey,  AsTiburvJuim,  8  Beav.  822. 
It  was,  therefore,  an  imperative  power,  and  in  tho 
nature  of  a  trust,  which  the  Court  would  not  allow  to 
£dl  from  want  of  a  trustee,  but  would  have  compelled 
the  heir  to  cany  out, 

Bronm  v.  Biggs,  8  Ves.  569 ; 

Attomeg-(h7icral  v.  Lady  Downing,  Amb.  550  ; 

Wilm.  1; 
Lewin  on  Trusts,  pp.  536,  et  seq. 
The  Court  would  not,  therefore,  disturb  a  hondfiis 
execution  of  such  a  power  by  the  heir. 

5th.  The  lease  of  1848  showed  that  the  point  had 
been  decided  by  the  Court,  and  there  should  be  an 
inqmiy  on  that  point 

Woodrof4,  lor  Cannon. 

JSoutKgaU,  Q.C.,  in  reply,  on  the  4th  point,  argued 
that  the  power  was  not  imperative,  fur  the  word 
"  shair*  was  a  word  of  futurity,  not  of  command,  and 
*'may*'  was  dearly  permissive.  The  cases  of  Cadogan 
V.  £arl  of  Essex,  and  Beattclere  v.  AsMmmkam  (loc. 
cU,),  were  distinguishable. 

Assuming  it  to  be  a  trust,  it  could  only  be  executed 
by  the  persons  actually  named,  or  by  the  Court.  In 
Erown  v.  Siggs  {loe.  eit.),  and  the  like  eases,  the 
power  was  coupled  with  an  interest,  and  they  were  all 
cases  of  appointments  of  a  fund  among  a  class.  Tlie 
maxim  that  a  trust  should  not  fail  for  want  of  s 
trustee,  meant  that  the  beneficial  interest  in  the  tmst 
should  not  be  lost  to  the  cestui-que-trusts. 

8  Dex?.  1864. 

Thb  MxarxR  of  the  Rolls  said,  that  as  to  tho 
first  point  of  the  defendant  Flight's  defence,  tho 
doctrine  of  purchase  for  valuable  consideration  with* 
out  notice,  did  not  in  his  Honour's  opinion,  apply 
to  the  caae  of  a  person  buying  a  lease  at  a  radc* 
rent  with  immediate  possession,  without  inqviriDg 
into  the  lessor's  title.  If  it  did  so  a^y,  tho 
usual  condition  that  the  purchaser  of  the  lease  should 
not  inquire  into  the  lessor's  titie,  instead  of  being 
ii^urious  to  the  purchaser,  as  it  was  usually  con* 
sidersd,  would  be  beneficial  to  him,  inasmwdi  aa  the  pn^ 
diaser  would  be  safer  if  he  abstained  from  inquiry,  Una 
if  he  wers»  by  inquiry,  to  learn  the  true  state  of  tfaa 
title.  In  the  prsaent  case,  as  the  lease,  on  tiie  face  «f 
It,  purported  to  be  granted  in  consideration  of  tha 
surrender  of  a  prior  lease,  the  purchaser  had  notioa  of 
the  prior  lease,  and  so  had  constructive  notice  of  tba 
defect  in  the  lessor's  titie. 

The  second  point,  as  two  of  the  plaintiffii  wwe 
in&nts,  and  could  not  acquiesce,  was  reduoed  to  an 
objection  to  the  mi^oinder  of  the  adult  with  tiie  infint 
plaintiffs.  This  defect  could  be  cured  1^  making  tha 
adult  plaintiff  a  defendant ;  an  amendment  which  hia 
Honour  would  make  at  the  hearing. 

The  third  point  should  have  been  taken  by  da- 
mtmtr.    But,  in  his  Honouf  s  opinion,  the  UU  ^m» 
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well  and  properly  framed  for  raising  the  question 
between  the  parties.  If  the  objection  were  to  prevail, 
it  would  paralyse  the  action  of  the  Court  in  cases 
where  the  lessee  had  sold  the  property  in  dispute,  and 
the  purchaser  had  taken  possession. 

The  fourth  point  was  the  main  ground  of  defence. 
It  had  been  argued  for  the  defendant  that  the  power  of 
leasing  in  the  will  was  not  a  mere  naked  power  to 
trustees,  but  was  a  trust  for  the  eesiui-que'trusts  of  the 
property,  and  that,  therefore,  it  could  not  be  lost  by 
reason  of  the  failure  of  the  persons  in  whom  it  was 
vested  by  the  testator  :  and  it  was  said  that  the  Court 
would  have  executed  this  power  and  have  granted 
leases,  and  that  if  an  incompetent  person  had  granted 
a  lease  which  was  for  the  benefit  of  the  eettui-que' 
trusts,  the  Court  would  enforce  the  lease.  Now  the 
distinction  between  powers  and  trusts  was  very  fine, 
and  great  difficulty  arose  in  the  application  of  it.  The 
distinction  was  drawn  by  Wilmot,  C.J.,  in  AUomey- 
Oeneral  v.  Lady  Downing  (loc.  ciL  p.  23),  who  based 
the  distinction  on  powers  never  being  imperative, 
but  trusts  always  so.  He  also  said  "if  the  trust  can- 
not be  executed  through  the  medium  which  was  in  the 
primary  view  of  the  testator,  it  must  be  executed 
through  the  medium  which  the  Constitution  has 
substituted  in  its  place  i**  and  that  applied  to  a 
power  which  was  imperative,  and,  therefore,  accord- 
ing to  Chief  Justice  Wilmot's  distinction,  in  the 
nature  of  a  trust,  and  also  to  a  power  which  was  so  far 
auxiliary  to  the  trust,  that  if  the  power  was  not  exe- 
cuted, the  trust  failed.  Accordingly,  where  there 
was  a  power  to  sell,  and  a  trust  to  apply  the  proceeds 
of  the  sale  for  the  benefit  of  the  cestui-que-tntsts, 
the  Court,  holding  that  the  power  was  auxiliary  to, 
and  formed  part  o^  the  trusts,  had  compelled  the 
heir-at-law  to  join  in  the  sale,  and  so  give  effect 
to  the  power.  The  same  rule  was  applicable  to  a  case 
like  the  present,  where  the  testator  gave  a  power  of 
leasing  for  the  purpose  of  dividing  the  rents  among 
the  eesim-qus-trusts :  and  the  Court  would  accord- 
ingly compel  the  heir-at-law  to  join,  in  order  to 
make  such  leases  valid.  It  was  immaterial  whether 
the  words  of  the  will,  which  conferred  the  power, 
were  permiasive  or  imperative,  if  it  could  be  shown 
that  the  power  was  auxiliazy  or  necessary  to  the 
trusts  of  the  wilL  In  the  present  case,  as  between 
the  tenants  for  life  and  the  remaindermen,  the  grant- 
ing of  a  lease  was  essential  to  the  trusts  of  the  will. 

Lord  Eldon,  in  Brown  v.  Biggs  (S  Yes.  670),  had 
said,  <<It  islperfectiy  dear  that  where  there  is 
a  mere  power  of  disposing,  and  that  power  is  not 
executed,  this  Court  cannot  execute  it  It  is  equally 
clear,  that  wherever  a  trust  is  created,  and  the  execu- 
tion of  that  trust  fails  by  the  death  of  the  trustee  or  by 
accident,  this  Court  will  execute  the  trust  One  ques- 
tion, therefore,  is  whether  John  Brown  had  a  trust  to 
execute,  or  a  power  and  a  mere  power.  But  there  are 
not  only  a  mere  trust  and  a  mere  power,  but  there  is 
Also  known  to  this  Court  a  power  which  the  party  to 


whom  it  is  given  is  intended  and  required  to  execute ; 
and  with  regard  to  that  species  of  power,  the  Court 
considers  it  as  partaking  so  much  of  the  nature  and 
qualities  of  a  trust,  that  if  the  person  who  has  that 
duty  imposed  upon  him  does  not  discharge  it,  the 
Court  will,  toacertain  extent,  discharge  the  duty  in  his 
room  and  place. "  Applying  Lord  Eldon's  remarks  to  the 
present  case,  his  Honour  thought,  that  if  the  trustee 
had  not  disclaimed,  but  had  refused  to  execute  a  lease, 
the  Court  would  have  compelled  him  to  do  so,  or 
would  have  provided  for  the  discharge  of  the  duty  to 
do  so  by  appointing  new  trustees,  or  by  some  othet 
means  within  the  jurisdiction  of  the  Court  If  that 
was  correct,  it  disposed  of  the  question.  For  that 
which  the  trustees  ought  to  do,  and  would  have  been 
compelled  by  the  Court  to  do,  would,  if  performed  in 
a  proper  manner  by  another  person,  or  by  the  heir-at- 
law,  be  sanctioned  and  enforced  by  the  Court  That 
frequentiy  happened  in  the  case  of  persons  who,  with- 
out authority,  had  paid  maintenance  for  children,  and 
the  Court  protected  them.  The  accidental  circum- 
stance of  the  legal  estate  being  outstanding  could  not 
affect  the  principle,  if  the  rights  of  the  mortgagee 
were  not  interfered  with. 

It  was  true  a  legal  lease  could  not  have  been  granted 
without  the  concurrence  of  the  mortgagee,  which  had 
not  been  given,  and  the  mortgagee  might,  there- 
fore, at  any  time  have  ejected  the  lessee ;  but  that 
was  not  material,  as  the  mortgage  could  be  paid  off, 
and  on  being  paid  off  the  whole  interest  would 
pass  to  the  testator's  heir-at-law.  The  sale  of  the 
house  was  also  immaterial,  and  the  case  must  be 
decided  as  if  the  house  was  still  specifically  in  the 
possession  of  the  lessee,  and  had  not  been  sold  to 
the  railway  company.  No  decree  would  be  made 
which  would  affect  the  rights  of  the  mortgngee 
and  make  the  lease  valid  against  him,  but  as  between 
the  tenants  for  life  and  the  remaindermen,  the 
dedsion  must  be  given  as  if  no  mortgage  at  all  had 
been  made,  and  as  if  on  the  disclaimer  of  the  sur- 
viving trustee  the  legal  estate  had  descended  to  John 
£.  Hall,  as  the  testator's  heir-at-law,  in  which  caae 
John  £.  Hall  could  have  granted  a  1^  lease  of  the 
prenuses. 

The  present  case  was  not  decided  on  the  techniciA 
meaning  of  the  words  conferring  the  power,  but 
on  the  general  spirit  and  scope  of  the  provisions 
in  the  testator^s  will.  The  words  "shall  and 
may,'*  however,  in  his  Honour's  opinion,  were 
imperative,  and  not  merely  permissive.*  It  had  been 
assumed  throughout  that  the  lease  of  1848  was  a 
proper  lease  at  a  rack-rent  If  it  was  not  a  ^t>per 
lease,  it  was  an  improper  execution  of  the  power,  and 
would  be  void,  not  because  it  did  not  execute  the 
power,  but  because  it  would  be  a  breach  of  trust  It 
appeared  that  it  was  a  proper  lease,  and  that  the 
whole  difficulty  had  been  caused  by  what  had  been 
called  the  invasion  of  the  City  of  London  by  railways, 
and  the  consequent  increase  of  the  value  of  the  pro- 


10  Dae.  16M.] 


THE  NEW  EEPORTS. 


157 


perty  comprised  in  the  lease.  Without  prejudice  to 
the  rights  of  the  mortgagee,  he  must  hold  that  the 
lease  was  valid,  and  that  the  bill  had  failed. 

j|ff»tt^«— Dismiss  the  bill  with  costs,  the  mortgagee 
to  take  his  costs  out  of  his  security. 

*  NqU. — See,  with  respect  to  a  power  in  the  nature 
of  a  trust, 

Nickis$on,  t.  CockUl,  2  N.  B.  557. 


Bagot  V,  Baoot. 


Master  of  the  Bolls.  | 
15  Kov.,  5  Dec.  1864.     J 

Mwigage  Ddnt — Frimary  Liability  of  the 
Penowd  Estate — Exon/eration, 

Tha  devisee  of  a  mortg<xged  estate  creaJUd  a  new  mort' 
gage,  and  with  tlie  tfumey  so  obtained  paid  off  the  old 
itteumhranceSf  together  vnth  certain  specialty  debts  of 
the  devisor : — 

Held,  folhwing  Barham  v.  The  Earl  of  Thanet  (3 
Ky.  &  K.  607),  that  the  new  mortgage  was  the  debt  of 
the  devisee,  and  was  primarily  payable  out  of  his 
per9onal  estate. 

The  question  on  this  summons  was,  whether  a  cer- 
talzi  chaige  on  the  real  estate  of  Walter  Bagot  was 
primarily  payable  out  of  his  real  or  out  of  his  personal 
estate.  By  a  decree  in  the  suit  (see  Bagot  v.  Bagot, 
3  N.  B.  347),  an  inquiry  was  directed,  what  mort- 
gages or  incumbrances  affected  the  settled  estates  at 
the  death  of  Walter  Bagot,  and  which  of  them  was  or 
were  primarily  payable  out  of  his  personal  estate. 

The  facts  were  as  follows^ 

Walter  Bagot,  on  the  death  of  his  father  Egerton 
Arden  Bagot  in  April,  1775,  became  seised  of  the 
family  estates  in  Warwickshire  and  Lancashire,  as 
tenant  in  tail  in  possession.  He  suffered  a  recovery, 
and  became  seised  of  these  estates  in  fee  simple.  At 
the  time  when  he  succeeded  his  lather  in  the  posses- 
sion of  this  property,  the  Warwickshire  estates  were 
subject  to  four  mortgages ;  namely,  Wooton's  mort- 
gage, contracted  in  June,  1768,  for  1,800/.  ;  Charles's 
mortgage,  contracted  in  July,  1771»  for  800/. ;  Bowles's 
mortgage,  contracted  in  April,  1773,  for  3,750/.  ;  and 
Hathaway's  mortgage,  contracted  in  May,  1774,  for 
794/.  8«.  id.  The  three  last  of  these  mortgages 
amoonted  in  the  whole  to  5,344/.  Ss.  id.  The 
Lancashire  estates  were  subject  to  a  mortgage  to  a 
Kr.  Whalley  for  2,200/. 

In  July,  1787,  Walter  Bagot  mortgaged  the  Lanca- 
Bbire  estates  for  8000/.,  and  with  the  money  so  raised 
he  paid  off  Whalley*s  mortgage,  so  as  to  make  the 
SOOO/L  the  sole  charge  upon  the  Lancashire  estates ; 
he  also  paid  off  the  whole  of  the  three  last  mort- 
gages which  affected  the  Warwickshire  estates :  and 
455IL  169.  9d.,  specialty  debts  due  by  his  father.  A 
portioa  of  the  mortgage  debt  of  8000/.  was  by  Walter 
Ba0OisiiliMqiiently  paid  off  to  the  extent  of  2,666/.  5«., 
and  «t  Jus  death  the  only  charge  upon  the  property 


was  the  5,333/.   15«.,  the  remainder  of  the  8000/. 
mortgage. 

The  question  was,  as  between  Walter  Bagot* s  per- 
sonal estate  and  real  estate,  which  was  the  primary 
fund  to  pay  this  5,333/.  15#. 

Osborne,  Q.C,  and  Cfolt,  for  the  plaintiff,  contended 
that  Walter  Bagot^s  personal  estate  was  primarily 
liable ;  the  8000/.  mortgage  was  his  debt,  and  not  that 
of  his  father.  The  question  was,  whether  he  intended 
to  create  a  new  security,  for  which  he  would  be  per- 
sonally liable, 

Toumshend  v.  Mostyn,  26  Beav.  72  ; 

Barham  ▼.  The  Earl  of  Thanet  (loc.  cU.). 
Had  he  intended  to  keep  on  foot  the  old  incum- 
brances, he  would  have  had  them  assigned  to  a  trustee 
for  himself;  but  as  he  had  not  done  so,  they  were» 
extinct. 

ffobhouse,  Q.C.,  and  Kelly,  for  the  tenant  for  life  oT 
the  real  estate,  supported  the   contention    of  the 
plaintiff. 

Selwyn,  Q.C.,  BaggaUay,  Q.C.,  and  Basch,  for  the- 
defendants,  contended  that  the  5,333/.  159.  was  pay- 
able primarily  out  of  the  mortgaged  estate.      The 
8000/.  did  not  get  into  the  pocket  of  Walter  Bago  t . 
but  had  been  applied  in  the  payment  of  his  father's 
debts.    His  personal  estate  not  having  had  the  benefit 
of  the  8000/.,  could  not  be  made  to  repay  it  in  exone- 
ration of  the  mortgaged  estate.    The  transaction  was  • 
in  substauce  a  transfer  of  the  old  incumbrances,  and. 
not  a  new  mortgage.    They  cited, 

Earl  ofTankervUle  v.  FawceU,  1  Cox,  237  ? 

ffickling  v.  Boyer,  3  Mac.  &  O.  635 ; 

Coote  on  Mortgages,  317  (3rd  ed.) ; 

Burrell  r.  The  Earl  ofEgremaiU,  7  Beav.  205  ; 

Hedges  v.  Hedges,  5  De  G.  &  Sm.  330  ; 

Chryee  v.  Shaw,  10  Hare,  76  ; 

Johnson  V.  Webster,  4  De  G.  M.  ft  G.  474 ; 

Swainson  v.  Sioainson,  6  De  G.  M.  &  G.  648  ; 

The  Earl  of  Clarendon  v.  Barham,  1 Y.  &  C.  C.  C. 
688. 

Bdbhouse,  Q.C.,  in  reply,  contended  that  where,  as 
in  the  present  case,  a  new  mortgage  was  raised  by  the 
devisee,  and  there  was  no  transfer  of  the  old  incum- 
brances created  by  the  devisor,  the  money  raised  by 
the  new  mortgage  became  the  debt  of  the  devisee,  for 
which  he  was  personally  liable. 

It  was  said  that  the  personal  estate  of  Walter  Bagot 
had  received  no  benefit  from  the  8000/.,  but  such  was 
not  the  case.  Walter  Bagot  took  possession  of  his 
father's  personal  estate,  the  value  of  which  was  never 
ascertained,  he  therefore  must  have  been  liable  to  pay 
his  father*s  debts ;  and  part  of  the  8000/.  had  been  ex- 
pended upon  specialty  debts,  which  would  otherwise 
have  been  paid  out  of  the  personal  estate. 

The  MASTsn  of  tus  Rolls  said :  He  was  unable  to 
distinguish  the  present  case,  in  principle,  from  that 
of  Barham  v.  The  Earl  of  Thanet  (loc.  cit.).     The 
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decision  in  that  case  wu  one  iniiich,  at  the  time,  was 
thought  to  be  open  to  some  question,  by  the  connsel 
engaged  in  it  on  behalf  of  the  plaintiff,  and  they 
advised  an  appeal,  which,  for  family  reasona,  waa  not 
prosecuted,  bat  it  had  always  been  cited  and  tnated 
as  a  binding  dedsion,  and  it  would  not  be  possible 
for  the  Court  to  aroid  following  it  on  the  present 
occasion. 

In  the  opinion  of  his  Honour,  the  present  case  was 
a  stronger  case  for  making  the  mortgage  a  debt  of  the 
owner  of  the  land  than  the  case  of  Barham  ▼.  The 
Earl  of  Thanet  {loc  ciL).  In  that  case,  Charles, 
Earl  of  Thanet,  became  the  owner  of  the  £imily 
estates,  subject  to  a  mortgage  of  80,0002.  He  paid 
off  50,0002.,  part  of  that  debt,  out  of  his  own  moneys, 
and  the  remainder,  which  was  $0,0002.,  he  assigned 
to  a  new  mortgagee,  who  advanced  that  80,0002.  to 
pay  the  original  mortgagee :  he  reserved  a  new  equity 
of  redemption,  and  a  different  rate  of  interest,  and  Sir 
John  Leach  held,  that  in  that  state  of  circumstances, 
this  30,0002.  became  a  debt  of  Earl  Cliarles,  and  was 
payable  out  of  his  personal  estate.  In  the  present  case 
Walter  Bagot,  having  varioua  mortgages  affecting  his 
property,  and  also  having  specialty  debts  which  he 
was  bound  to  pay  out  of  his  lather's  property,  mort- 
gaged the  Lancashire  estate  for  80002.,  and  with  the 
money  so  obtained  he  paid  off  the  mortifiige  of  2,2002. 
affecting  the  Lancashire  estates,  he  paid  off  three 
mortgages  affecting  the  WarwiclEshire  estates,  amount* 
ing  altogether  to  6,3442.  8a.  id,,  and  he  paid 
4552.  168.  84.,  specialty  due  by  his  father.  The  con- 
sequences were  obvious  that  this  was  not  the  transfer 
of  any  existing  securify,  but  wa^  in  truth,  a  new 
and  distinct  mortgage  created  by  Walter  Bagot,  and 
it  did  not  become  less  his  debt  because  he  chose  to 
apply  the  money  in  the  pajrment  of  chaiges  which 
he  was  not  liable  personally  to  pay ;  suppose  that  the 
whole  had  been  applied  in  payment  of  the  debts  of 
Mb  father,  it  would  equally  have  been  a  debt  of  his. 
He  borrowed  the  money  for  certain  purposes,  and  he 
became  liable  to  pay  the  money  so  borrowed.  If  the 
mortgagees  who  had  advanced  the  80002.  had  paid 
the  money  to  the  other  mortgagees,  who  had  simply 
transferred  their  securities  to  him,  although  Walter 
Bagot  had  covenanted  to  pay  the  80002.,  his  personal 
estate  would  not  in  that  case  have  been  the  fund 
primarily  liable  to  pay ;  but  it  was  otherwise  when  he 
borrowed  the  money  for  such  purpose  as  he  thought 
fit,  and  gave  a  new  mortgage  for  it,  received  the 
money,  and  applied  it  in  payment  of  various  debts 
which  he  might,  or  might  not,  be  personally  liable 
to  pay. 

His  Honour  was  of  opinion,  therefore,  that  the  per- 
sonal estate  of  Walter  Bsgot  was  the  fund  primarily 
liable  to  pay  the  mortgage  debt  of  5,3882.  155. 

MinuU, «—  Decree  that  the  mortgage  debt  of 
5,8832,  155.  is  payable  primarily  out  of  the  penonal 
wUte  of  Walter  Bagot 


SCaster  of  the  BoUb. 

5I>TC.1864. 


O&^HAM  V.  WlOKHAV. 


CotU — Bzecuior. 

An  exeeuior  wiU  nU  U  aUowed  in  hit  di$charg$  the 
eotts  of  defending  a  suU  brought  to  establish  a  daim 
against  his  testator's  estatej  unless  the  decree  in  that 
suit  gives  him  permission  to  prove  for  than  in  the 
admiiiistration  suit. 

This  was  a  petition  in  the  above  suit  by  the  de- 
fendants, the  executors,  aeeldng  to  be  paid  out  of  a 
fund  in  Court  certain  costs  which  they  had  incurred. 
Some  of  these  costs  were  ineoned  in  defending  (un- 
successfully) a  suit  of  BawUau  v.  Wiekham  (8  De  G. 
8e  J.  804),  which  was  a  suit  to  establiah  a  daim 
against  their  testator's  estate.  By  opposing  thia  elaim 
in  Chambers,  they  had  suoceeded  in  reduetng  the 
amount  by  2,0002.  The  cause  had  been  heard  by 
Stuart,  y.-C,  and  on  appeal  by  the  Lords  JusticflB, 
and  no  costs  were  given  on  dther  side.  Another 
part  of  the  costs  had  been  incurred  in  a  suit  of  Wid> 
ham  Y.  Batty,  which  waa  instituted  by  the  exeentoR 
to  secure  part  of  the  estate  of  the  testator.  The  Chief 
Clerk  had  made  his  certificate  of  the  ooats,  chaiges, 
and  expenses  of  the  executors. 

Q.  L.  RusseU,  for  the  petitioners,  argued  that  the 
costs  were  necessarily  incurred  by  the  executors  for 
the  benefit  of  the  testator's  estate. 

/.  Hinde  Palmer,  ^C,  and  Wdford,  €onta%  were 
not  called  upon^ 

The  Mastxr  of  the  Rolu  said,  that  it  would  be 
irregular  to  make  the  order.  In  a  suit  institnted 
against  executors  it  was  the  practice,  if  the  executors 
were  entitled  to  costs,  to  direct  in  that  suit,  that 
the  executors  should  be  allowed  to  prove  in  tiie 
administration  suit  for  such  costs  as  pert  of  thor 
disehaige,  and  the  omxarion  of  such  a  direotion  ahowed 
that  the  Judge  who  heard  the  cause  thought  they  were 
not  entitled  to  their  costs.  If  the  practice  were  other- 
wise, his  Honour  would  have  to  hear  the  cause  of 
BaMaKS  ▼.  Wiskham,  to  know  whether  the  exeeutns 
hsd  properly  defended  the  suit,  and  would  thus  be 
sitting  in  judgment  on  the  decision  of  Stuait,  V.-C., 
end  the  Lords  Justices.  If  such  an  order  had  been 
made  in  BawliMS  v.  Wiekham,  or  in  WiekAam  v. 
BwUy,  his  Honour  would  have  allowed  the  petitioners 
their  costs  as  part  of  their  discharge,  but  no  such 
order  had  been  made,  and  he  must  dismiss  the  petition 
with  costs. 

Master  Of  the  BoUs. )  iEe  The  east  Botauulok 
5,  6  Deo.  1864.         S      MnrxNO  Compakt. 

26  VicL  e.  89,  s.  81. 

A  oompang  for  working  minss  in  Comwail  mnd 
registorsd  in  the  Stannaries  Cowi,  hsmt 
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working,  and  had  contracted  no  debts  within  the  juris- 
diction of  the  Stannaries : — 

Held,  on  a  winding-up  petition^  that  ths  Court  of 
CAoRcery  had  no  jurisdiction. 

The  East  Botallack  Mining  Company  was  formed 
for  working  mines  in  Cornwall,  and  had  been  regis- 
tered in  the  Conrt  of  the  Vice- Warden  of  the 
Stannaries.  By  the  articles  of  association  the  chief 
office  was  to  he  in  London,  and  offices  were  taken 
in  London.  The  company  advertised,  bnt  never 
proceeded  fhrther,  and  never  were  actually  engaged 
m  working  any  mine  within  the  jnriadiction  of  the 
Stannaries^  and  had  incurred  no  debts  within  the 
jmisdietioB  of  the  Stannaries;  all  the  debts  con- 
tracted were  contracted  in  London. 

The  petitioner,  whose  debt  was  incurred  in  London 
for  printing  for  the  oompoay,  had  obtained  judg- 
nMBt  aad  isBaed  exeention,  and  the  sherifif  had  made 
a  ntam  of  nulla  bona.  He  fherefere  pzeaented  this 
petitiQii  to  wind  up  the  company. 

BrooUbank,  for  the  petitioner. 

By  tiie  8l8t  section  oi  the  Companies  Act,  1862 
(25  ft  2ff  Vict  c  89),  the  Court  of  the  Vice- 
Warden  of  the  Stannaries  is  made  the  Court  for 
winding-up  a  company  ''engaged  in  working  any 
mine  within,  and  subject  to,  the  jurisdiction  of  the 
Stannaries.**  The  reason  is,  that  where  the  com- 
pany was  workings  there  would  most  of  the  cre- 
ditors be.  This  company  never  was  engaged  in 
WQvking,  and  all  its  debts  have  been  contracted  in 
London.  In  section  174,  respecting  the  registration 
of  companies,  the  expression  is  companies  "formed 
for  working  mines." 

Jestell,  far  the  company. 

According  to  the  petitioner's  contention,  a  company 
which  has  been  working  within  the  jurisdiction  of  the 
Stannaries  for  thirty  years  could  not,  if  it  stopped  for 
a  week,  be  wound  up  in  the  Conrt  of  the  Vioe- Warden. 
This  company  is  registered  in  the  Court  of  the  Stan- 
naries, and  the  only  object  of  that  is  to  give  that 
Conrt  jurisdiction.  The  expression  "engaged  in 
wooing  mines,"  is  used  in  section  4,  where  it  cannot 
mean  "actually  engaged.'* 

Brooktbamk,  in  z^ly. 

Ths  Mastkb  of  thx  Rolu  said,  that  the  juris- 
diction in  this  case  was  that  of  the  Stannaries  It 
had  been  aigued  indeed  to  the  contrary,  on  the 
ground  that  the  company  had  never  gone  further  than 
iandng  a  prospectus.  But  the  company  was  formed 
for  working  mines  in  Cornwall,  and  the  expressions  in 
Hm  Companies  Act  deariy  showed  that  the  purpose  for 
which  the  company  was  established  was  the  essential 
pcMnt  which  regulated  the  jurisdiction,  and  not  the 
fiu^  of  an  actual  working  within  the  jurisdiction.  For 
if  it  was  otherwiss^  a  company  which,  when  working, 
was  within  the  jurisdiction  of  the  Stannaries,  would, 
on  ceaang  towoi^  be  taken  out  of  it.    Moreover,  the 


company  had  been  registered  in  the  Stannaries  Court. 
The  Court  of  Chancery  had  no  jurisdiction,  and  the 
petition  must  be  dismissed  with  costs. 


-I 


FOBDHAM  V.  FOBDHAM. 


Master  of  the  BoILi. 

6  Dec.  1864. 

Disentailing  Deed — Future  Rentt^^  dEr  4 

WiU.  4,  c  74. 

land  was  devised  to  trustees  for  tweni^f-ons  years 
upon  trust  for  acewmulation,  with  remainder  to  A  for 
life,  and  to  his  sons  iu  tail  Ths  aoeumulations  were 
to  he  settled  to  ths  sams  uses.  The  eldest  son  of  A 
dissntailed,  and  jointly  withAJUed  a  bill  U  obtain 
possession  of  ths  property  before  ths  expiration  of  the 
twonty-ans  years : — 

Held,  that  ths  drnntaiUng  deed  barred  the  entail  in 
the  rents  to  aearue  infuture^  as  well  as  in  those  already 
aearuedf  and  tfuU  A  orni  hiis  ae»  were  entitled  to 


0.  Fordham  by  his  will,  in  1854,  devised  his  reel 
and  copyhold  estates  unto  and  to  the  use  of  J.  £. 
Fordham,  J.  Fordham,  and  E.  K.  Fordham,  upon 
trust  to  receive  the  rents  for  twenty-one  years  after 
his  decease,  and  upon  trust  to  invest  the  surplus  rents 
(together  with  his  personal  estate),  in  the  purchase  of 
freeholds  of  inheritance,  to  be  vested  in  the  trustees  in 
fee  simple,  and  he  empowered  his  trustees  to  en- 
franchise and  sell  copyhold  estates,  and  to  manage  his 
estates ;  and  he  declared  his  will  to  be,  that,  after  the 
expiration  of  the  twenty-one  years,  the  trustees  should 
hold  his  estates,  and  the  estates  to  be  purchased,  upon 
trust  for  the  plaintiff^  F.  N.  Fordham,  for  life,  with 
remainder  upon  trust  for  the  sons  of  F.  N.  Fordham 
successively  according  to  seniority  in  taU  nude,  witk 
remainders  over  to  certain  of  the  defendants. 

The  testator  died  on  the  5th  of  January,  1S5S^  and 
J.  Fordham  and  K  E.  Fordham  proved  the  wiU  alone, 
and  J.  K  Fordham  disclaimed.  The  other  trustees  had 
carried  out  the  trusts  of  the  term  of  twentynme  years. 

The  plaintiiT,  F.  J.  Fordham,  the  eldest  son  of 
F.  K.  Fordham,  attained  twenty-one  on  the  11th 
of  November,  1868.  One  of  the  defendants  was  tho- 
only  other  son  of  6.  N.  Fordham. 

On  the  12th  of  November,  1869,  F.  J.  Fordham,. 
with  the  consent  of  his  lather,  executed  a  disentailing 
deed,  which  conveyed  the  freehold  estates  of  the  tes- 
tator, subject  to  the  life  estate  of  F.  N.  Fordham,  to 
F.  J.  Fordham  in  fee.  He  and  his  father,  conse- 
quently, claimed  to  have  the  testator's  estates  trans- 
ferred to  them,  and  on  the  refusal  of  the  trusteee  to 
convey  or  give  up  possession,  instituted  this  suit 
against  the  trustees  and  remaindermen,  praying  that 
it  might  be  declared  that  they  were  the  only  persons 
entitied  to  any  beneficial  interest  in  the  rents  and 
profits  of  the  testator's  estates,  and  that  the  trustees 
might  be  ordered  to  deal  with  the  estates  as  the 
plaintiffs  should  direct 
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Baggallay,  Q.C.,  and  Bedwell,  for  the  plaintifiB, 
contended  that  the  disentailing  deed  barred  the  bene- 
ficial interest  of  every  x>6rson,  other  than  the  plaintiffs, 
nnder  the  testator's  will,  and  that  they  were  entitled 
to  the  possession  of  the  property,  although  the  term 
of  twenty-one  years  had  not  expired. 

Archibald  Smith,  for  the  trustees,  submitted  whether 
the  disentailing  deed  could  affect  rents  which  had 
not  accrued  at  the  date  of  the  execution  of  it.  The  Act 
3  &  4  Will.  4,  c.  74,  only  enabled  persons  to  disentail 
money  subject  to  be  immediately  laid  out  in  land,  and 
not  money  to  be  received  at  a  future  time. 

Formerly  the  Court,  when  money  was  subject  to  be 
invested  in  the  purchase  of  land  to  be  entailed,  allowed 
the  money  to  be  paid  directly  to  the  person  beneficially 
interested  in  two  cases  only, — viz.,  where  the  whole 
interest  of  the  estate  to  be  purchased  was  in  one 
person,  so  that  the  entail  could  be  barred  by  a  fine,  or 
where  the  remaindermen  consented.  In  all  other 
cases  the  money  was  obliged  to  be  actually  laid  out  in 
land,  to  enable  the  tenant  in  tail  to  suffer  a  recovery 
of  it, 

Bena(m  v.  Benson,  1  P.  W.  180 ; 
Short  V.  Wood,  1  P.  W.  470  ; 
Trafford  v.  Boehm,  8  Atk.  440,  446. 

To  avoid  that  circuitous  method  of  barring  estates 
tail  in  money  subject  to  be  invested  in  land,  the  Acts 
89  &  40  Geo.  8,  c.  56,  and  7  Geo.  4,  c.  45,  were  passed. 
The  only  object  of  those  Acts  was  to  put  the  money 
on  the  same  footing  as  if  it  had  actually  been  invested 
in  land.  The  Act  8  ft  4  WilL  4,  c.  74,  only  intended 
to  provide  a  less  circuitous  mode  of  disentailing,  not 
to  extend  the  power  of  disentailing.  Under  the  old 
system,  then,  future  rents  clearly  could  not  have  been 
disentailed,  and  could  not,  therefore,  now  be  dis- 
entailed. 

Snape,  and  /.  TcUm  Lee,  for  other  defendants,  took 
no  part  in  the  argument. 

The  Mastsr  of  the  Rolls  said,  that  the  plaintiffs 
were  entitled  to  a  decree.  The  case  was  the  same  as 
if  there  was  merely  a  tenant  in  toil.  Before  the  Fines 
and  Recoveries  Act,  a  tenant  in  tail  would  have  been 
entitled,  year  by  year,  to  receive  the  rents  from  the 
trustees  before  they  were  invested  in  land,  and  thus 
the  money  never  could  possibly  be  invested  in  land. 
And  there  was  no  other  person  interested  in  them. 
Moreover,  the  words  of  the  statute  8  ft  4  Will.  4, 
c.  74,  was  clear ;  the  words,  *' money  to  be  invested 
in  the  purchase  of  lands»"  was  declared  by  the  1st  sec- 
tion of  the  Act  to  mean  ''money  raised,  or  to  be 
raised."  These  future  rents  were  money  to  be  raised. 
It  must  be  declared  that  the  plaintiffs  were  entitled 
to  the  beneficial  interest  in  the  rents  and  profits  of 
the  real  estate. 


5,  6  Dec.  1864.         ) 

Equity  of   Redemption — Tenant  for  Life  and 
Remainderman — Right  to  Redeem — Coits, 

Where  the  tenant  for  life  of  an  equity  of  redemption 
mortgaged  his  life  interest,  and  the  mortgagee  filed  a 
bill  to  redeem,  and  to  compel  the  remainderman  to  redeem 
him,  or  be  foreclosed,  and  the  tenant  for  life  died  before 
the  hearing : — 

Held,  IsL  That  in  no  ease  could  the  remaiiuUrman 
be  compelled  to  redeem  : 

Held,  2nd.  That  the  tenant  for  life  Tiaving  died,  the 
interest  in  respect  oftohieh  the  right  to  redeem  existed, 
was  gone,  and  the  bill  must  be  dismissed  with  costs. 

Isaac  Gibson  was  tenant  in  fee  of  two  plots  of  land. 
He  mortgaged  the  one  in  fee  to  the  defendant  Croydon, 
and  the  other  to  the  defendant  Whitmore.  He  then 
devised  the  property,  subject  to  these  mortgages,  to 
his  wife  for  life ;  after  her  death,  to  his  children  by  his 
second  marriage  ;  and  if  they  should  all  die,  leaving 
no  issue,  to  his  grandchildren.  After  Isaac  Gibson*s 
death,  his  widow  mortgaged  her  life  interest  in  the 
property  to  the  plaintiff,  for  ninety-nine  years,  if  she 
should  so  long  live.  She  afterwards  became  bankrupt 
The  plaintiff  originally  filed  his  bill  against  the  two 
prior  mortgagees  and  the  assignees  in  bankruptcy  of 
the  widow.  The  assignee  disclaimed,  and  the  bill  was 
amended,  making  the  three  surviving  children  of  Isaac 
Gibson,  by  his  second  marriage,  parties. 

The  bill,  as  amended,  prayed  that  an  account  might 
be  taken  against  the  defendants  Croydon  and  Whit- 
more, 88  morl^gagees  in  possession;  and  that  the 
plaintiff  might  redeem  them,  on  payment  of  what 
should  be  found  due  to  them;  and  that  the  other 
defendants  might  redeem  the  plaintiffs,  or  else  be  fore- 
closed. Before  the  cause  could  be  brought  to  a  hear- 
ing, the  widow,  the  tenant  for  life,  died. 

The  cause  now  came  on  to  be  heard,  on  motion  for 
decree. 

Glasse,  Q^C,  and  A.  E.  Miller,  for  the  plaintiff 
The  present  case  is  similar  to  those  in  which,  as  the 
ground  has  been  cut  away  from  under  the  plaintiff's 
feet,  after  the  institution  of  the  suit,  without  tnlt  of 
his,  the  bill  will  be  dismissed,  at  the  hearing  with- 
out costs, 

RMnson  v.  Bosher,  1  Y.  ft  C.  CL  7  ; 
Broughton  v.  Lashmar,  5  M.  ft  Cr.  186  ; 
Sutton  Harbour  Company  v.  ffitchens,  1  De  G.  K. 
ft  G.  161. 
That  we  ought  to  bring  the  remaindermen  before 
the  Court,  is  ^own  by 

Colyer  v.  Colyer,  30  L.  J.  Ch.  408  (on  another 
point). 

Baily,  Q,C.,  and  Speed,  for  the  defendant  Croydon. 
W.  F,  Bobinson,  for  the  defendant  Whitmors. 
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Toiler,  Q.C.,  and  Murray  Brotmie,  for  the  other 
defendants  the  remaindennen. 

It  is  essential  that  one  who  seeks  to  redeem  should 
have  at  the  time  of  so  doing,  the  estate  which  gives 
him  the  title  to  redeem, 

Wicks  V.  Serivens,  IJ.  &  H.  215. 
In  a  sait  by  a  tenant  for  life  to  redeem,  should  there 
be  redemption,   the  costs  of  the  remainderman  are 
paid  by  tenant  for  life,  are  added  to  his  own,  and  are 
charged  upon  the  inheritance. 
They  also  cited, 
Chappd  Y.  JRees,  I  De  G.  M.  &  O.  393  ; 
Fisher  on  Mortgages,  618. 

Qlasae,  Q.(7.,  in  reply. 

6  Dec.  1864. 

KiNDERSLEY,  V.-C,  Said :  The  plaintiff  had  not 
brought  before  the  Court  the  persons  entitled  in  default 
of  issue  of  the  children  of  Isaac  Gibson  by  his  second 
marriage ;  this,  however,  was  merely  a  default  in  respect 
of  parties.  The  bill  assumed  that  the  plaintiff  had  a  right 
to  redeem  the  prior  mortgages,  and,  moreover,  that  he 
could  then  compel  the  remainderman  to  redeem  him. 
In  the  simple  case  of  an  equity  of  redemption  devised 
to  one  for  life,  remainder  over,  it  was  now  established 
that  the  tenant  for  life  had  a  right  to  redeem  ;  but  it 
was  also  established  that  the  tenant  for  life  so  redeem- 
ing had  no  right  to  compel  the  remainderman  to 
redeem  him.  He  might,  however,  bring  the  remainder- 
man before  the  Court  on  his  bill  to  redeem,  in  order 
that,  when  he  had  redeemed,  he  might  stand  as 
against  the  owners  of  the  estate  (including  himselO  os 
having  a  chaige  of  so  much  money  on  the  estate. 
This  obliged  him  to  pay  the  costs  of  the  remainder- 
man, as  well  as  his  own  and  those  of  the  mortgagees, 
in  fact,  all  the  costs  of  the  suit ;  but  when  his  repre- 
sentatives came  for  foreclosure,  they  had  a  right  to 
include  all  those  costs  in  the  amount  to  be  paid  to 
them  as  the  alternative  to  foreclosure.  A  person 
taking  an  assignment  of  the  interest  of  the  tenant 
for  life  was  in  precisely  the  same  position, — stood 
in  his  shoes;  and  so  would  the  present  plaintiff 
have  done,  had  matters  remained  in  the  position  in 
which  they  were  when  the  bill  was  filed.  But  the 
tenant  for  life  had  died  before  the  cause  was  heard,  and 
there  was  an  end  of  the  interest 

It  had  been  suggested,  that  if  the  mortgagees 
(who  were  in  possession)  had  received  from  the 
estate  an  amount  greater  than  their  annual  interest, 
the  tenant  for  life  would  have  paid  off  a  part  of 
the  principal  sum  due  ;  and  that  this  interest  would 
have  continued  notwithstanding  the  death  of  the 
tenant  for  life,  and  would  have  enabled  the  Court 
to  make  the  same  decree  for  redemption  as  if  she 
were  etill  living.  But  the  bill  asked  for  no  such 
retief ;  it  did  not  state  the  necessary  facts  on  which 
to  found  it»~a8  that  the  income  of  the  estate 
prodneed  to  the  mortgagees  more  than  the  interest 
dasL    H*  Mold  giro  the  plaintiff  no  relief ;  the  state 


of  things  which  had  entitled  him  to  relief,  had  ceased 
to  exist. 

The  bill  must  be  dismissed ;  but  it  was  a  hard 
case,  and  the  question  was,  what  was  to  be  done 
with  the  costs.  It  had  been  contended,  that  there 
should  be  no  costs,  in  analogy  to  those  coses  where  a 
bill  had  been  filed  on  the  authority  of  a  decision,  and 
before  the  hearing  that  decision  was  hold  not  to  be 
law ;  and  again,  where  a  bill  had  been  filed  under  a 
common  mistake.  But  the  analogy  did  not  hold. 
The  plaintiff  had  filed  his  bill  on  the  existence  of  a 
life  estate,  and  he  must  have  known  tliat  that  estate 
might  determine  at  any  time.  He  took  his  chance, 
and  the  chance  had  turned  out  against  him.  Even  if 
the  tenant  for  life  were  still  living,  and  the  plaintiff 
had  succeeded,  he  must  in  the  first  instance  have  paid 
the  costs  of  all  parties.  A  fortiori  as  things  had  gone 
against  the  plaintiff,  the  bill  must  be  dismissed  with 
costs. 


Stuart,  V.-C.    |  Marshall  r.  Smith. 
3,  5,  6  Dec.  1864.   ) 

Husband  and  Wife — Dower — Statute  of  Limited 
tiom  (3  <i&  4  WUl  4,  c.  21)— Laches, 

A  claim  of  dower  held  to  he  barred  by  thirty  yeara^ 
delay. 

Samuel  Smith  died  seised  in  tail  in  1829.  His 
widow  married  again,  but  never  made  any  claim  of 
dower.  She  and  her  second  husband  now  filed  a  bill 
for  a  declaration  of  her  right  to  dower,  and  a  com- 
mission if  necessary.  The  defendants  admitted  the  facts, 
but  relied  on  the  Statute  of  Limitations  and  laches. 

Malins,  Q.C.,  and  Hardy ^  for  the  plaintiffs. 

1st.  The  Statute  of  Limitations  (3  &  4  WUl.  4, 
t:.  27),  does  not  apply  to  dower.  None  of  the  cases 
in  the  8rd  section  are  applicable  to  dower.  *' Action'* 
in  the  2nd  section  means  an  action  which  results  in 
possession,  which  the  writ  of  dower  does  not,  before 
assignment.  "  Tenant "  in  dower,  in  the  1st  8ection» 
refers  to  a  dowress  after  assignment. 

The  Real  Property  Commissioners  recommended  a 
provision  barring  dower,  but  it  was  not  adopted  (see 
their  1st  Report,  Prop.  17,  p.  79).  The  reason  is, 
that  the  statute  does  not  include  incorporeal  heredita- 
ments, except  tithes,  advowsons,  and  rent-chaiges, 
whereas  dower  attaches  on  incorporeal  hereditaments. 

2nd.  If  the  statute  applies,  then  the  admission  in 
the  answers  of  the  facts  of  the  seisin,  marriage,  and 
death  of  the  husband  constitutes  an  acknowledgment 
within  the  meaning  of  the  14th  section.     It  is  no  less 
an  admission  because  the  statute  is  pleaded.    You 
cannot  effectually  plead  the  statute  where,  contempo- 
raneously or  before,  you  acknowledge  the  right.    The 
defendants  ought  simply  to  have  pleaded  the  statute, 
Ooode  V.  Job,  28  L.  J.  (n.  8.)  Q.  B.  1  ; 
Cotlington  v.  Fletcher,  2  Atk.  165  ; 
Mitford's  Pleadings,  4th  ed.,  265,  299,  319,  320. 
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The  defendants  only  ask  to  be  in  aa  good  a  position 
as  if  they  had  claimed  the  benefit  of  the  statnte  by 
way  of  plea,  and  in  that  case  their  answer  would  haye 
overruled  their  plea.  The  only  case  in  which  the 
plea  and  answer  can  stand  together  is  where  the 
plaintiff  states  a  case  within  the  statute  with  alle- 
gations which,  if  true,  would  take  it  out  of  the 
statuta 

3rd.  The  doctrine  of  laches  does  not  apply.    Dower 
is  not  an  estate  in  the  land  until  it  has  been  assigned. 
Park  on  Dower,  283,  811,  334,  836  ; 
Gilbert  on  Tenures^  27  (Watkins  &  Yidal's  ed. 

p.  46); 
JUnce  V.  Pofifer,  2  Boflt  k  PulL  N.  R.  1. 
It  does  not  even  confer  a  settlement  in  a  parish. 

The  King  y.   The  InhabUatOa  of  North  Weald 
BaseeU^  2  B.  &  C.  724. 
The  posseauon  of  the  heir  u  the  possession  of  the 
widow,  and  not  adverse  to  her.     The  heir  does  no 
wrong  till  demand  made. 

For  laches  to  apply,  some  one  else  must  have  held 
the  property  adversely, 

Dean  of  Ely  v.  Bliss,  2  Do  G.  M.  &  G.  459  ; 
Bryan  v.  Horseman,  4  East,  599 ; 
Moody  V.  Bannister,  4  Drew.  432,  442. 
Besides,  this  is  not  a  purely  equitable  jurisdiction, 
but  only  in  aid  of  a  legal  right ;  and  if  the  law  does 
not  impose  a  bar,  Equity  will  follow  the  analogy  of 
the  law. 

Osborne,  Q.C.,  and  Archibald  Smith  /  Baoon,  Q.C., 
saoA  Charks  HaU ;  and  Jesscl,  for  the  several  defen- 
dants contended, 
Ist  We  rely  on  the  doctrine  of  laches. 
Marquis  Cholmondeleyr.  Lord  Clinton,  2  Jac.  &  W. 

139,  149 ; 
Pickering  v.  Lord  Stamford,  2  Ves.  jun.  581. 
2nd.  There  is  no  acknowledgment  of  the  plaintiff  *s 
title  at  all,  and  the  admission  of  facts  which  woold 
give  her  a  title  apart  from  the  statute  does  not  pro- 
dude  US  from  pleading  the  statute, 

Blagden  v.  Bradbear,  12  Ves.  466,  471. 
Besides,  our  acknowledgment,  to  eome  within  the 
14th  section,  must  be  before  bill  filed. 
Batsman  ▼.  Pinder,  3  Q.  B.  574. 
Srd.  It  would  be  strange  if  the  Act  ''for  the  limite- 
lion  of  actions  and  suits  relating  to  real  property," 
did  not  cover  the  right  to  dower.    The  writ  of  dower 
is  daased  among  real  actions  in  section  86,  and  it  is 
an  action  to  recover  land. 

Grant  v.  Ellis,  9  M.  &  W.  113  ; 
Shelf.  R  P.  S.  153-156  (7th  ed.)j 
WHliam  v.  Owyn,  2  Wms.  Saund.  48,  note : 
see,  also,  the  form  of  the  proceedings  at  law  In, 

10  Went  Prec.  159, 
and  of  the  decree  in  Equity  in» 

Bamford  v.  Bamfbrd,  5  Hare,  208,  206. 
The  only  difference  between  ii  and  other  real  actions 
was^  that  the  land  not  being  speciiied,  the  widow  could 


not  enter  on  the  jndgmwt,  but  most  wait  for  aangn- 
ment :  ''Land*'  in  the  Fines  and  Recoveries  Act,  S  A; 
4  WilL  4,  c.  74,  s.  77,  indodes  a  right  to  dower. 

Besides,  the  general  words  of  statutes  most  bo 
liberally  construed  to  cover  a  case  which  is  within  the 
mischief  aimed  at, 

Beekford  v.  Wade,  17  Yes.  87,  91. 

It  is  said  that  dower  is  a  very  peculiar  right  before 
assignment.  Certainly  the  widow  has  no  s^sin ;  but 
her  right  is  very  different  from  a  mere  right  of  action  : 
it  is  a  continuation  of  her  husband's  estate. 

It  is  not  true  that  the  statnte  only  inclndes  incor- 
poreal hereditaments.  The  clause  suggested  by  the 
Real  Property  Commissioners  was  left  out,  in  order 
that  the  period  of  limitation  to  the  right  to  dower 
might  vary  with  the  nature  of  the  property  out  of 
wluch  it  was  sought. 

There  are  cases  in  whidi  it  wiU  be  admitted 
that  dower  is  within  the  statute.  Suppose  a  man 
seised,  but  ont  of  possession  at  the  time  of  his 
marriage.  The  hnsband  would  be  the  person  throng 
whom  the  widow  claimed,  and  time  would  ran  against 
her  from  his  dispossession,  although  she  never  obtained 
an  assignment  at  alL  Again,  there  used  to  be  dow- 
ment  eid  ostium  ecdesioe,  and  dowment  by  assent  of 
the  father ;  and  in  some  places,  by  custom,  dower  was 
of  the  whole  of  the  lands :  in  aU  these  cases,  the 
land  being  ascertained,  the  widow-  could  enter,  but 
her  remedy  was  nevertheless  by  writ  of  dower.  It  i» 
impossible,  therefore,  to  say  that  tiie  writ  of  dawer  is 
not  within  the  statute. 

Stxtart,  y.-C,  said  that  he  had  to  decide  the  pre- 
sent case  without  the  assistance  of  any  anthority 
directly  in  point. 

The  case  had  been  argued  by  reference  to  the  Statute 
of  Limitations  of  1833.  That  statnteeontained  aaeries  of 
enactments  distinctly  referring  to  rights  and  proceed- 
ings at  law.  It  also  contained  distinct  enactmenta 
(sections  24  and  27)  referring  to  proceedings  in  Equity. 
The  present  question  was  an  equitable  one,  and,  there- 
fore, although  it  was  useful  to  have  the  l^gal  seetiona 
commented  upon,  the  Conrt  must  be  guided  in  its 
dsoision  by  the  sections  applicable  to  equitable  juris* 
dicti<m. 

The  right  to  dower  was,  generally  speaking,  a  purely 
l^pd  right.  The  irst  proceeding  to  enforce  it  was  a 
writ  of  dower  to  have  it  assigned.  It  had  been  argued 
that  the  statnte  did  not  apply  to  that  proceeding. 
The  words  of  the  interpretation  clause  were,  "  The  word 
'land'  shall  extend  to  manors,  messoages,  and  all 
otilier  corporeal  hereditaments  whatsoever,  ....  and 
also  to  any  shares  estate,  or  interest  in  them,  or  any  of 
them,  whether  the  same  shall  be  a  freehold  or  chattel 
interest^  and  whether  freehold  or  copyhold,  or  held 
according  to  any  other  tenure.*'  If  it  were  neces- 
sary to  decide  the  point,  on  the  construction  of 
I  the  statute,  he  should  say  that  dower  was  an  in- 
!  terest  in  land.    Then  the  second  section  was  distinct 
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and  poaitxre.  **  No  penon  ihall  make  an  entiy  or 
distreasy  or  bring  an  action  to  recover  any  land  or 
rent,"  bat  within  twenty  years  next  after  the  right 
firat  accmed.  Taking  **land"  to  include  an  interest 
in  land,  and  taking  dower  to  be  an  interest  in  land, 
his  impreaaion  waa,  that  there  conid  be  no  sound  inter- 
pretsdon  of  the  statute,  which  did  not  hold  that  the 
light  of  the  widow  to  have  her  writ  of  dower  was  a 
liglht  to  bring  an  action  to  recorer  land. 

ynA  theae  views,  he  should  think  it  impossible,  in 
»  Oourt  of  Iaw,  to  say  that  the  ease  was  not  within 
the  statute,  and  that  the  widow  who  came  for  her 
dower,  after  thirty-one  years,  did  not  oome  too  late. 

The  axgument  on  the  third  section  was  unneceasszy, 
because  it  had  been  truly  said,  that  the  right  to  dower, 
before  assignment,  was  an  anomalous  ri^t.  The  lan- 
guage of  the  section,  if  it  be  critically  considered, 
was  not  easily  applicable  to  the  case  of  dower.  It  had 
been  argued  that  the  right  was  so  anomalous,  that 
the  posMssion  of  the  heir  was  the  possession  of  the 
widow ;  but  that  was  only  true  in  the  sense  that  tb» 
poasession  of  the  heir  protected  that  of  the  widow 
against  strangers ;  as  between  themselTes  the  fact  that 
anean  of  dower  could  not  be  recoverable  after  six 
jeacs  allowed  that  there  could  be  adverse  rights. 

But  tfasa  case  must  go  on  the  sectiotts  iHiich  pre- 
scribed what  was  to  be  done  in  Courts  of  Efiuity .  Before 
the  statute,  in  the  celebrated  caae  of  Marquit  Choi- 
mmidiyT,  lard  CHnitm  {loe,  ciL\  discordant  opinions 
wsrs  entertained  as  to  the  effect  of  length  of  time  on 
an  equitaUe  ri^t  Sir  W.  Grant  came  to  the  conclu- 
sion that  Lord  Cholmondeley  was  not  barred.  When 
the  caas  came  before  Sir  T.  Plumer,  he  exposed  aatis- 
fiKtorily  to  the  minds  of  all  lawyera  that  Sir  W. 
Grant's  deetsion  was  based  on  principles  which  would 
not  bear  close  examination.  Lord  £ldon  and  Lord 
Bedeadale,  in  the  House  of  Lordj^  entirely  adopted 
Sir  T.  Plnmer's  view  of  the  law.  That  law  was  very 
deariy  and  concisely  stated  by  Lord  Bedeadale,  who 
ssid  (see  2  Jsc.  AW.  152),—"  I  think  the  rule  has 
been  laid  down,  that  every  new  right  of  action  that 
aocmea  to  the  party,  whatever  it  may  be,  must  be 
acted  upon  at  the  utmost  within  twenty  years.  In 
every  case  of  equitable  title  (not  being  the  case  of 
a  trustee,  whose  possession  is  consistent  with  the  title 
of  the  claimant)  it  must  be  pursued  within  twenty 
years  after  the  title  accrues." 

Hers  was  a  bill  in  Equity  by  a  lady  who,  for  thirty- 
one  years,  had  slept  upon  her  right,  acquiesced  in  the 
possession  of  the  heir,  and  not  sought  to  enforce  her 
claim  by  any  process  of  Law  or  Equity ;  and  he 
thought  she  waa  barred. 

The  bill  muat  be  dismissed  with  costs.  He  had  an 
impression  that  the  Court  did  not  give  costs  in  cases 
of  dower ;  but  he  had  looked  into  the  authorities,  and 
found  that  the  Court  did  dismiss  bills  for  dower  with 


Wood,  V.-0.      }    STKAKBB  ».  HAnTLAKD. 

24,  25  Nov.  1864.    J 

SHp^LiabUity---Intert$t-'2^  &  26  Yvsi.  c.  63. 

'WKt'n  a  ihip  has  damaged  another  ahip^  and  the 
latter  w  in  baUast^  interest  from  Vu  tiine  of  coUidon  is 
to  be  added  to  the  SI  per  ton;  tohich  (25  ds  20  VieL  c. 
68»  a.  54)  is  the  maximuni  damages  payable. 

This  was  a  bill  filed  by  the  registered  owners  of  the 
British  screw  steamahip,  <*  Joeeph  Straker,"  of  713,% 
tons  gross  registered  tonnage,  against  the  former  owners 
of  the  Bremen  barque,  **  Karla,"  which  had  been  run 
down  by  the  ''Joseph  Straker,"  praying  that  they 
might  have  liberty  to  pay  into  Court  the  SI,  per  too, 
making  a  total  of  5,7112.,  to  which  their  liability  was 
limited  by  the  54th  section  ol  the  Merchant  Shipping 
Amendment  Act,  1862  (25  &  26  Vict  &  63),  and  that 
that  amonnt  might  be  apportioned  among  the  defen- 
dants^ and  the  other  persons  (if  any)  entitled  to 
damagea  for  goods  or  other  things  on  board  the 
''EarUt"  at  the  time  of  the  ooUision;  and  for  sn 
iigunetion  to  restrain  the  defendants  from  taking  any 
ftKrther  proceedings  against  them  in  the  Court  of  Ad- 
miralty. 

The  collision  took  place  on  the  26th  of  September^ 
1863.  It  caused  no  loss  of  life  or  personal  injury, 
snd  occurred  without  the  actual  foult  or  privity  of  any 
of  the  owners  of  the  "Joseph  Straker.** 

On  the  29th  of  September^  1863,  the  owners  of  the 
*'  Karla"  commenced  proceedings  in  the  High  Court 
of  Admiralty,  in  Sn^Und,  against  the  **  Joeeph  Stra- 
ker :"  and  they  arrested  the  "Joseph  Straker ;  *'  but 
her  owners  gave  bail  for  her  value  at  SI.  per  ton. 
After  conaiderable  litigation  in  the  Court  of  Admiralty 
and  the  Privy  Council,  the  owners  of  the  '*  Joseph 
Straker  "  were  held  liaUe  for  the  damage  sustained 
bythe  "Karla,"  and  upon  the  owners  of  the  "Karla" 
taking  further  proceedings  in  the  Court  of  Admiralty 
to  enforce  payment,  they  instituted  the  present  suit. 

The  only  point  in  dilute  was,  whether  the  pbuntiffi 
were  to  pay  any  interest  upon  the  5,7111.  to  be  paid 
into  Court  by  them. 

It  waa  admitted  at  the  bar,  though  not  atated  in 
the  pleadings,  that  the  "Karla**  was  in  ballast  at  the 
time  of  the  collision. 

Bolt,  Q.C.,  and  Pruce,  for  the  plaintiffs,  argued, 
that  aa  the  statute  expressly  limited  the  owner's 
liability  to  a  definite  sum,  they  could  not  be  required 
to  pay  interest  in  addition.    His  Honour  had,  in 

The  African  Steamship  Company  v.  Swanzy,  25 
L.  J.  (N.  8.)  Ch.  870,  reported  on  other  points, 
2K.fr  J.  660, 
put  that  construction  upon  the  same  words  in  the  504th 
section  of  the  Merchant  Shipping  Act,  1854. 

The  plaintiffs  had  not  forfeited  their  statutory  right 
to  pay  SL  per  ton  in  satisfaction  of  their  liability,  and 
eonseqnently  the  Court  could  not  impose  terms  npon 
them. 
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[Wood,  V.-C.  referred  t(s 
Nixon  V.  Roberts,  IJ.  &  H.  789,  748.] 

Sirff,  Cairns,  Q.C.,  and  Dickinson^  for  the  defen- 
dants, relied  upon  the  recent  decision  in  the  Court  of 
Admiralty, 

The  Amalia,  infra.^ 

If  the  plaintiffs  had  not  liberated  their  ship  from 
arrest,  the  Court  of  Admiralty  would  have  had  the 
same  jurisdiction,  in  the  present  case,  as  the  Court  of 
Chancery  was  now  asked  to  exercise, 
24  ft  25  Vict.  c.  10,  s.  13. 

And  even  if  taking  bail  had  deprived  the  Court  of 
Admiralty  of  their  concurrent  jurisdiction,  the  rule  as 
to  interest  ought  to  be  the  same  in  both  Courts. 


*  This  wms  a  cue  of  ooIUBion  In  the  Maditemnoan  between 
*'  The  Amalfa,''a  Britiih  ahip,  and  the  "  Marie  de  Brabant,**  a 
Belgian  steamihlp.    The  latter  waa  sank,  with  all  her  cai^o. 

The  case  U  reported  in  2  N.  R  462  (Adm.X  and  583  (P.  CX 
where  the  facte  are  fully  stated.  The  question  to  be  decided 
wae,  whether  the  benefit  of  the  limited  liability  conferred  by 
the  Merchant  Shipping  Acts  extended  to  the  ease  of  a  collision 
between  a  British  and  foreign  yessel,  and  as  to  extent  of  Juria- 
diction.  The  decision  was  in  the  afflrmatlTe,  and  "The 
Amalia  *'  was  condemned  in  damages,  which,  under  the  64th 
section  of  25  ft  20  Vict  c  63,  were  limited  to  82.  per  ton. 
Bubaequently  a  question  arose  as  to  whether  interest  on  the 
damages  pajrable  was  chaigeable ;  and  on  this  point  Dr. 
Lushington  dellTered  the  following  judgment,  on  the  15th  of 
November,  1864.— 

Dr.  LcrsHiHOTOK  said :  Sinee  this  case  came  before  the  Court^ 
he  had  had  the  advantage  of  very  detailed  information  from 
the  Registrar  as  to  what  had  been  the  practloe  of  the  Court, 
and  he  had  directed  his  attention  to  the  consideration  of  not 
only  what  had  been,  but  what  in  future  ought  to  be^  the  prac- 
tice. For  it  was  obvious  that  if  a  practice  had  prevailed  in 
the  registxy  of  the  Court  of  Admiralty  for  a  series  of  years 
without  objection  taken  to  it,  such  practice  ought  not  to  be 
departed  from  unlees  on  serious  ground& 

The  question  which  he  had  now  to  consider  was,  whether  in 
any  instance,  and  what,  Interest  ought  to  be  given  to  the 
party  who  had  been  aggrieved  by  the  collision. 

Kow,  where  a  collision  had  taken  place,  and  one  of  the 
parties  to  the  colUsion  had  been  placed  in  the  situation  of  the 
wrong-doer,  according  to  all  ordinary  principles  of  justice  the 
party  ii\jured  ought  to  receive  fUU  and  entire  indemnity  for  his 
loss.  That  was  a  principle  of  common  Justice.  It  undoubt- 
edly was  the  rule  originally  prevailing  in  all  these  cases,  and 
was  technically  styled,  rutUuHo  in  inteffrvm.  It  was  not  only 
the  doctrine  of  the  Court  of  Admiralty,  but  the  doctrine  of 
the  Courts  of  Common  Law.  In  Lord  Btowell's  time,  before 
any  statute  was  passed  as  to  Umited  liability,  it  was  understood 
that  the  party  aggrieved  was  entitlod  to  fVaU,  entire  indemnity 
of  the  loss ;  and  Lord  Stowell  enunciated  that  principle,  and 
acted  upon  it  upon  several  occasions. 

There  was,  it  must  be  observed,  an  inherent  difficulty 
in  ascertaining  the  precise  amount  of  the  loss  or  damage 
inflicted  to  the  ownen  of  the  vessel  which  was  nm  down, 
where  the  vessel  was  totally  lost  Hie  practice  of  the  Court 
bad,  accordingly,  been  as  follows:  The  Raglstxar  and  mer» 
chants  had  not  attempted  to  estimate  the  value  of  the  ship 
and  freight  at  the  date  of  the  collision ;  but  they  inquired— 
Ist.  What  would  have  been  the  amount  of  freight  payable 
had  she  arrived  at  the  port  of  destination?  2nd.  The  amount 
for  which  the  ship  would  have  sold  at  the  port  of  destination 
after  she  had  dischaigod  her  cargoY    The  aggregate  of  these 


As  the  **  Karla  "  was  in  ballast  at  the  time  of  the 
collision,  interest  should  be  given  from  the  time  of 
the  collision. 

Holt,  Q.C.,  in  reply. 

Wood,  V.-C,  said,  that  it  was  perfectly  dear  on 
which  side  justice  was.  Justice  required  that  a  debt 
should  be  paid  as  soon  as  it  became  due  ;  and  that  if 
it  were  not  paid,  it  should  carry  interest  A  difficulty 
arose  here,  as  in  other  cases,  respecting  the  power  of 
the  Court  to  fix  persons  with  interest  in  the  absence 
of  an  express  contract  or  enactment;  but  as  Dr. 
Lushington  had  obserred  in  his  judgment  in  Th^ 
Amalia,  {he  cU,),  interest  was  not  giveu  for  in- 
demnification, but  because  the  loss  was  not  paid  for 

two  amounts  was  taken  to  be  the  value  of  the  ship  and  fireight, 
and  Interest  on  that  sum  was  allowed,  not  from  the  date  cl 
the  collision,  but  from  the  time  when  she  would  probably  have 
reached  the  port  of  destinatioD. 

It  was  quite  clear,  that  to  give  interest  from  Uie  period  of  the 
collision  itself,  would  have  been  an  injustioe  to  the  wrong- 
doer, if  he  might  use  such  an  expression,  because  it  would 
be  allowing  Interest  twice  over,  freight  being,  in  one  view,  of 
the  natiu^  of  Interest 

Upon  what  ground  then  was  interest  given  T  Interest  was  not 
given  b7  reason  of  indemnlfloation  for  the  loss,  for  the  lose  was 
the  damage  which  had  accrued,  but  interest  was  given  for  this 
reason,  namely,  that  the  loss  was  not  paid  at  the  proper  time. 
If  a  man  is  kept  out  of  his  money,  it  is  a  loss  in  the  common 
sense  of  the  word,  but  a  l(>ss  of  a  totally  different  description 
and  clearly  to  be  distinguished  flrom  a  loss  which  has  occurred 
by  damage  done  at  the  moment  of  a  ooUision.  The  principle, 
therefore,  which  the  Registrar  and  merehants  had  acted  upon 
was  that  which  he  had  Just  stated :  via.,  to  give  interest  from 
the  time  when  the  loss  ought  to  have  been  paid  for.  Thus  Lord 
Stowell  expressly  stated  In  the  case  of  Tht  Dvmdu  (2  Hsgg.), 
that  he  gave  interest  beyond  the  value  of  the  damaged  ship 
by  reason  of  detention  of  payment  and  not  by  way  of  damages. 
To  that  principle  his  Lordship  entirely  acceded. 

Ho  had  now  to  consider  whether  the  Legislature,  In  granting 
limited  liability,  and  mora  especially  by  the  recent  statute 
enacting  that  the  liability  of  the  wrong-doing  ship  should  be 
limited  to  81.  per  ton.  Intended  that  the  sum  at  which  tlie 
liability  was  so  assessed  should  not  bear  interest  fh»m  the  time 
when  it  ought  to  have  been  paid ;  in  other  words,  whether  the 
Legislature  had  tied  the  hands  of  the  Court  and  prevented  it 
from  doing  that  which  hitherto  had  been  considered  to  be  Just 
and  righl  What  was  the  substitution  that  had  taken  place 
under  the  new  statute  t  The  change  of  the  law  might  be 
thus  regarded,— viz.,  first,  the  liability  had  been  limited.; 
then  the  liability  had  been  Umited  to  the  value  of  the  ship 
and  flreight ;  and,  now,  the  liabiUty  of  the  ship  and  Ikeight 
was  limited  to  8{.  per  ton. 

He  thought,  that  in  holding  that  interest  should  be  giva& 
beyond  the  UabiUty  of  81.  per  ton,  which  was  the  tnm.-9inmywt 
fixed  by  the  recent  statutes,  he  was  only  acting  upon  the  same 
principle  as  that  upon  which  Lord  Stowell  had  formerly  acted, 
in  giving  interest  where  the  liability  was  Umited  to  the  value 
of  the  offendiog  ship  and  freight. 

He  apprehended  that  8{.  per  ton  was  very  properiy  given,  la 
order  to  pay  for  the  damage,  and  to  that  limit  It  wasreetzioted  ; 
but  it  never  was  intended  by  the  Legislature  to  make  It  the 
interest  of  the  party  who  had  to  pay  to  delay  that  paymsmt  to 
the  utmost  of  his  power.  That  would  be  an  Injuatiee  to  the 
party  who  had  to  receive  the  amount.  On  the  whole^  he 
considered  that  the  practice  of  the  Court  was  ixunaJstapt  with 
justice  and  equity  *  and  he  should  act  upon  it 
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at  the  proper  time.  At  what  time  then  would  the 
owners  of  the  one  ship  become  indebted  to  the  owners 
of  the  other !  Unless  the  Legislature  had  interfered 
by  saying  that  they  were  only  to  be  liable  for  the 
value  of  the  ship  and  freight,  and  unless  it  had  been 
considered  by  the  Court  of  Admiralty,  that  the  freight 
would  eorer  the  liability  for  interest  until  the  ship's 
arriTal  in  port,  this  time  would  clearly  have  been  tiie 
time  of  collision.  He  was  inclined  to  think  that  where 
the  ship  was  earning  freight  the  8/.  per  tomwas 
periiaps  intended  to  include  the  whole  liability  until 
the  ship's  arrival  in  port ;  but  this  was  not  material 
here,  as  the  "  Karla  "  was  in  ballast. 

The  only  difficulty  he  had  felt  was,  as  to  how 
iar  this  Court  had  jurisdiction  to  gire  interest ; 
bvit  it  was  impossible  to  look  at  the  course  pur- 
sued in  the  Court  of  Admiralty,  without  being  satis- 
fied on  that  point  Where,  in  a  particular  Court, 
interest  was  always  paid  upon  a  particular  kind  of 
demand,  the  payment  of  interest  under  those  par- 
ticnlar  circumstances  became  part  of  the  law  of  that 
Court.  It  was  part  of  the  law  of  the  Court  of  Admi- 
ralty, that  interest  was  payable  upon  the  value  of  the 
ship  and  freight  from  the  time  of  arrival  in  port; 
and  that  as  regards  ships  in  ballast,  the  interest  was 
payable  from  the  time  of  the  collision.  Interest  ought 
to  begin  to  run  at  any  rate  from  the  time  of  an  appli- 
cation for  payment,  otherwise  the  damages 'would 
never  be  paid,  unless  under  considerable  pressure.  If 
the  interest  were  to  begin  only  from  the  commence- 
ment of  the  proceedings  in  the  Court  of  Admiralty, 
that  would  make  three  days*  difference;  but  the 
Legislature  never  intended  that  there  should  be  two 
different  rules  of  practice  upon  this  point,  according  as 
the  plaintiff  applied  to  this  Court,  or  to  the  Court  of 
Admiralty. 

Jfm«<f.— Plaintiff  to  pay  into  Court  5,71H.,— with 
intereat  at  41.  per  cent  from  date  of  collision. 


Wood,  V..C.  I 

8  Dkc.  1864.     ) 


Btm  V.  Dk  Yitrb. 


Practice — Patent — Injunction — Damagi 
Directors  of  a  Company — Costs. 


Where  a  suit  was  instituted  by  a  patentee  far  the  \ 
purpose  of  restraining  the  cUfindanis  from  infringing 
his  patent,  and  for  an  account  of  profits;  and  a  trial 
hefore  the  Court  without  a  Jury  had  established  the  facts 
of  the  validity  of  the  patent  and  the  infringement — the  . 
Court  refused  to  give  damages  instead  of  an  account  of . 
proJUSf  aUhough  it  had  Jurisdiction  to  do  so;  hut  leave  . 
was  given  to  the  plaintiff  to  bring  an  action  to  recover 
damages,  or,  oltemaHvely,  to  take  an  aooount  of  profits 
in  this  Court. 

Where  the  directors  of  a  company  vnth  limited 
HabiHiy  were  made  defendants  in  a  suit  to  restrain 
the  infringement  of  a  patent,  the  bill  charging  that 


they  had  personally  interfered  and  infringed  the  peUent 
and  praying  thai  the  defendants  might  pay  the  costs  :— 
Held,  that  the  directors  were  personally  liable. 

This  was  a  suit  instituted  by  the  plaintiff^  the 
owner  of  a  patent  for  making  capsules  for  bottles, 
against  a  company  with  limited  liability,  and  two  of 
the  directors  of  it,  for  the  purpose  of  restraining  the 
company,  their  servants,  and  agents,  from  infringing 
the  patent ;  the  bill  charged  that  the  company  had 
infringed  the  patent ;  and  that  the  defendants,  the 
directors,  had  personally  interfered  in  the  manage- 
ment of  the  company  and  in  such  infringement.  It 
prayed  for  an  injunction,  and  for  on  account  of  profits, 
and  that  the  defendants  might  pay  the  costs  of  the 
suit  A  trial  was  had  before  the  Court  without  a  jury, 
resulting  in  the  establishment  of  the  patent  and  the 
infringement  On  motion  for  decree,*  the  plaintiff 
asked  that,  instead  of  a  simple  account  of  the  profits 
made  by  the  defendants  through  their  infringement 
of  the  patent,  the  Court  would  grant  damages  to  the 
plaintiff.  The  plaintiff  had  not  been  in  the  habit  of 
granting  licences,  but  had  been  the  sole  manufac- 
turer of  the  capsules. 

WilUock,  Q.C.,  T.  H.  Terrell,  and  Webster,  for  the 
plaintiffs,  contended  that  justice  would  not  be  done 
except  by  damages  being  giveu,  because  a  mere  account 
of  profits  was  no  measure  of  the  iiy'ury  done  to  the 
plaintiff,  inasmuch  as  the  defendants  might  have  been 
selling  at  a  low  price  in  order  to  injure  the  plaintiff's 
market,  and  thus  the  smaller  the  amount  of  profits  the 
greater  the  injury  to  the  plaintiff.     They  referred  to, 
HilU  V.  Eva^is,  81  L.  J.  457 ; 
Phelps  V.  Protliero,  25  L.  J.  105  ; 
The  Chancery  Amendment  Act,  21  ft  22  Vict 

c.  27,  s.  2  ; 
The  Chancery  Regulation  Act,  1862, 25  &  26  Vict 
c.  42. 
They  also  contended  that  the  defendants,  the  direc- 
tors, had  rendered  themselves  personally  liable  at  least 
for  the  costs  of  the  suit 

BoU,  Q.C,  ffaddan,  and  Macrory,  cited,  cantrd, 
Needham  v.  Oxley,  2  N.  R.  888  ; 
Johnson  V.  WyaU,  9  Jur.  (n.  s.)  1333. 
They  also    contended,  that    it   was  the  universal 
practice  to  make  some  of  the  directors  of  a  com- 
pany parties  to  a  suit  for  the  purpose  of  discovery ; 
and  that  this  purpose  alone  justified  their  being  made 
parties :  but  that  they  were  not  to  be  held  liable 
individually  for  the  acts  of  the  company. 

Willeock,  Q.C.,  in  reply. 

Wood,  V.-C,  said,  that  as  to  the  question  of 
damages,  he  considered  that  the  Court  had  jurisdic- 
tion ;  but,  that,  where,  as  in  the  present  case,  no 
licences  for  the  use  of  the  patent  had  been  ever 
granted,  it  was  impossible  to  arrive  at  any  satis- 
factory conclusion  as  to  the  amount  of  damages  from 
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the  Tcry  Tagoa  and  gneM-like  data  afforded  by  tiie 
facts :  and  ha  considerad  ^t  only  a  number  of 
men  acewtomed  to  buaineai,  laeh  aa  jurymen  iroald 
be,  could  at  all  estimate  such  amount ;  and  even  in 
that  case,  there  was  considerable  uncertainty.  He 
should,  therefore,  follow  the  precedent  of  Hills  y. 
Evans  (loe.  cii.),  and  giro  the  plaintiff  the  option  of 
bringing  an  action  at  law  to  recover  damages,  or  of 
taking  an  account  of  profits  in  this  Court.*  As  to  the 
liability  of  the  directors,  he  thought  that,  in  what 
they  had  done,  they  had  acted  with  their  eyes  open ; 
and  that  the  fact  of  their  having  been  agents  of  the 
company,  did  not  relieve  them  from  the  responsibility 
attending  their  conduct  He  heldy  that  they  were 
penonally  liable  to  pay  the  costs. 

Able.*—- The  admal  order  made  in  ffUb  r.  Bmm 
(Ue,  dL)  was  for  the  usual  iigunetaon ;  and  for  an 
aooooat  of  the  profits  made  by  the  defindants,  through 
wing  tho  plaintiff's  patent,  '*aad  of  inch  other  com- 
pessation  aa  is  fit  to  be  awarded  to  the  plaintiff  in 
respect  of  such  making,  use,  and  axeicise ;"  see  Beg. 
Lib.  A.,  1862,  p.  293.  The  order  is  silent  aa  to  an  actioii 
at  law,  and  its  words  would  appear  to  imply  damagea. 


Wood,  V. 

2»<^  Deo.  1864. 


.-a  ( 

864.  ) 


East  Pant  Du  United  Lxao 
Mining  Cokfany  v.  Ke&kt- 
WXATHEB  (2). 


Fractice-^BUl  Filed  im  Name  of  Company — 
MajorUj^ — DUpuUd  Votes, 

At  a  niMting  of  sharekMers,  held  to  consider  whstker 
the  company  ^uld  adopt  a  suit  instUutid  in  ike  name  of 
the  company,  there  vbould  ham  been  a  majority  in  favour 
of  adopting  the  suit,  but  for  the  votes  of  a  shareholder, 
whose  title  to  his  shares  depended  upon  the  validity  of 
the  transaction  which  the  suit  sought  to  set  aside : — 

Held,  that  the  shareholder  was  entitled  to  vote,  aiul 
that  the  bUl  must  be  taken  of  the  file: 

Semble,  that  under  such  dreumstaaces,  an  individual 
shareholder  might,  notwithstanding  Foss  v.  Harbottle» 
2  Hare,  461,  institute  a  suit  in  his  own  name,  to  set 
aside  a  troMsaction,  which  Ike  company  teas  competent 
to  confirm. 

This  case  is  reported  4  N.  R.  541,  upon  a  motion  made 
last  August,  to  take  the  bill  off  the  file,  as  having  been 
filed  without  the  authority  or  consent  of  the  company. 

The  yice-Chancellor  then  held  that,  under  the  cir- 
cumstances, the  proceedings  ought  not  to  be  stopped 
until  the  shareholders  had  had  an  opportunity  of 
deciding  whether  they  should  be  adopted  by  tho  com- 
jpany,  and  with  that  view  ordered  the  motion  to  stand 
over  till  Michaelmas  Term. 

A  meeting  of  the  shareholders  was  afterwards  held, 
at  which  a  resolution  adopting  the  suit  as  the  suit  of 
the  company  was  proposed.  This  was  met  by  an 
amendment  providing  that  all  proceedings  in  the  suit 
should  be  discontinued,  that  all  differences  between 
the  afaareholdew  and  the   defendant  Heityweatfaer 


should  be  refemd  to  arbitration,  and  that  the  coib  oC 
all  proceedings  in  the  suit  should  be  in  the  discretion 
of  the  arbitrator. 

Upon  a  poll  being  taken,  this  amendment  was  ear- 
ried  by  a  migority  of  890  votes,  repvesenting  1,490 
shares  for  the  amendment,  against  S24  votes,  repre- 
senting 1,070  shares  for  the  original  molvtiQn;  hot 
the  majority  included  78  votes  given  by  Meny- 
weather,  in  respect  of  600  shares  received  by  him 
under  the  oontxaet  impeached  by  the  bill. 

JUiU,  Q.C,,  and  C.  Hall,  now  renewed  the  motion  to 
take  the  bill  off  the  file. 

Sir  U.  CoAnsM,  Q.C  and  Kay,  in  opposition  te  the 
motioB,  contended, 

1st  That  Merryweather*s  votes  ought  not  to  be 
tskea  into  aeeount  The  articles  of  asMoiation  (see 
4  N.  R.  1(41)  prevented  a  director  from  voting  upon  a 
oonfawet  in  which  he  waa  interested,  and  this  applied 
to  his  voting  as  shareholder  as  well  as  to  his  voting  as 
director.  The  shares  in  respect  of  which  Menyweather 
voted,  had  been  acquired  under  the  contract  which  vis 
now  impeached,  and  this  oontmct,  being  one  which 
the  oorapsny  was  competent  to  enter  into,  eoild  only 
be  set  sidSjs  in  a  suit  instituted  in  tiie  name  of  tho 
eompany« 

Foss^,  HashMe^  2  Hare,  461; 
ifoc^  V.  Alston,  1  Ph.  790. 
The  admission  of  his  votes  therefore  left  the  majoritf 
of  the  real  shareholders  without  a  remedy. 

2nd.  That  the  present  motion  was  incousiateBt  with 
the  amendment  adopted  by  the  meetitt<;b  which  pro- 
vided that  tike  proceedings  vrere  to  be  stayed,  not  that 
the  bill  was  to  be  taken  off  the  file. 

They  admitted  that  they  had  no  retainer  under  the 
seal  of  the  company. 

Bird,  and  Jessel,  for  certain  of  the  directors,  asked 
that  their  coste  might  be  provided  for. 

RoUt  Q.C.,  in  reply. 

The  clause  in  the  articles  as  to  a  director  not  voting, 
only  applied  to  his  voting  as  a  director. 

If  the  argument  on  the  other  side  wore  to  prevail,  a 
minority  of  shareholders  might  always  file  a  bill  in  the 
name  of  the  company,  provided  the  allegations  of  their 
bill  excluded  a  sufficient  number  of  the  other  share- 
holders from  voting  upon  the  question  whether  the 
bill  should  be  adopted. 

As  all  the  shareholders  would  have  to  contribote  to 
the  expenaes  of  the  suit,  instituted  in  the  name  of  the 
company,  a  minority  ought  not  to  be  allowed  to  im- 
pose this  liability  on  a  dissentient  minority. 

The  terms  of  the  amendment  were  immaterial  It 
had  disposed  of  the  original  resolution,  and  prevented 
the  adoption  of  the  bill  by  the  company. 

5  Dec.  1864. 

Wood,  V.-C,  said,  that  this  was  a  motion  to  tike 
a  bill  off  the  file  as  improperly  filed  in  the  name  of  a 
company,  without  any  authority  for  that  pupote.    It 
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lad  idmittodly  been  filed  witlioiit  any  retoiiMr  under 
the  seel  of  the  company,  but  when  the  motion  waa 
first  bioq^t  before  hin^  it  appeared  that  a  great  num- 
ber of  ahareholders  shared  the  views  of  those  who  had 
filed  the  bill ;  and  that  owing  to  the  board  of  directora 
being  equally  divided,  the  company  was  without  a 
head.  Under  these  circumstances  ho  thought  it 
desirable  to  give  the  company  an  opportunity  of  ex- 
pressing its  opinion  upon  the  suit,  in  a  regular  manner. 
A  meeting  had  since  been  held  with  tliis  singular  result, 
that  the  resolution  adopting  the  suit  was  lost,  and 
aa  araendment  carried,  by  a  nugority  so  small  that 
Monyweather's  votes  turned  the  scale.  Under  these 
cnvamitanees,  the  question  he  had  to  aak  himself  wa% 
whether  the  company  had  now  given  their  saaetioa  to 
the  salt.  The  only  mode  in  which  the  eoDcluion 
that  they  had  d(me  so  could  be  anived  at,  was  by  die> 
cerdiqg  Jlenyweethcr's  votes,  but  that  would  aoMront 
to adecistOD  of  the  suit  itsell  It  hsd  been  signed* 
tfast  Heixyweather's  votes,  whether  good  or  bad*  could 
not  be  admitted  upon  a  question  in  whidi  he  waa 
iatsrested,  but  the  portion  of  the  aitides  of  association 
relied  upon  clearly  only  refeixed  to  directors  voting  as 
diiecton.  It  had  no  reference  to  general  meetings  of 
the  whole  body  of  shareholders.  At  such  meetings, 
ahareholdeni  wore  always  left  at  liberty  to  vote^  and 
usnally  did  vote  according  to  their  interesta.  At 
m^etinga  of  the  directors  on  the  other  hand,  the  diree* 
tors  were  exercising  powers  of  which  they  were 
only  trustees.  It  had  further  been  said,  that  if 
Menyweather's  votes  were  allowed  to  prevent  the 
institntian  of  a  suit  in  the  name  of  the  company 
to  impeach  the  transaction  by  which  he  became 
a  shareholder,  the  shareholders  who  objected  to  the 
tiaoaaction  would  be  unable  to  obtain  any  redress^ 
But  notwithstanding  Foss  v.  SarbotOe  (he.  eit.),  he 
considered  that  there  was  no  doubt  that  the  Court 
would  allow  shareholders  to  take  proceedings  in 
their  own  names,  where  it  appeared  that  they  were 
pcevented  from  filing  a  bill  in  the  name  of  the  com- 
pany by  the  votes  of  the  very  shareholders  whose  shares 
they  9JiMgdd  to  have  been  improperly  obtained ;  but 
tkia  was  not  a  ground  far  allowing  them  to  file  a  bill 
in  the  name  of  the  company.  He  diottld  not  make 
any  order  aa  to  the  costs  of  the  motion.  That  would 
coflse  bsfors  the  arbitrator,  if  the  amendment  were 
aeqiniaBoed  in.  He  must  leave  the  partiea  to  take  their 
own  course.  He,  of  course,  could  not  say  what  decision 
the  Court  would  eome  to  upon  a  biU  filed  by  the  dis- 
sentient shareholders.  The  order  would  simply  direct 
the  bill  to  be  taken  off  the  file. 

Wood,  V.-O.  )    Xe  HtniLE*s  Settled 
5  Dec.  1864.     i  Estates. 

Practice— 10  <t  20  Vict  c  120,  «.  U,  23, 

26,  29. 
Tk/t  power  giwth  to  tha  Couri  by  iJu  lHh  udUm  of 
Out  Jmm  and  8aie$  oj  SeUUd  £iUUe$  Act,  U  not 


inddinl  to  the  grard  of  a  power  of  kasing  under  the 
AUthd  can  be  exercind  independently  of  it. 

The  Court  hoi  no  power  to  direct  that  the  expense  of  the 
construction  ofroade,  authorised  under  the  I4th  section, 
shall  be  drfrayed  by  a  sale  or  mortgage  oj  any  part  of 
the  settled  estate  under  the  2d<A  section. 

Re  Chambers  (28  Beav.  653),  followed. 

But  semble,  a  fund  of  personalty  in  Court,  held 
upon  the  saane  trtists  as  the  settled  estate,  can  be  so 
applied. 

When  the  settlor  has  declared  thai  the  estate  shall  not 
be  leased  or  sold  until  the  happening  of  a  future  event^ 
the  Court  will  not^  merely  to  save  expense,  make  a  pro* 
speetive  order : 

Semble,  that  ths  relative  weight  to  be  attached  to  the 
eaepression  of  intention  in  the  settlement,  and  to  extrinsic 
evidence  under  the  29th  section,  is  the  same  whether  the 
settUment  came  into  operation  before  or  after  the  passing 
cfUuAeL 

John  Hurle,  by  his  will,  dated  in  1853,  devised  his 
freehold  residenoe  at  Clifton  to  his  wife,  Mary  Hurle, 
for  her  life  without  impeachment  of  waste,  and  devised 
all  other  his  estates  at  Clifton  to  the  use  that  his 
wife  should  receive  an  annuity  of  4002.,  and  sub- 
ject thereto,  and  to  his  wife*s  life  estate  in  the  dwell- 
ing house,  he  gave  all  his  property  at  Clifton  to  the 
use  of  his  nephew,  the  petitioner,  for  life,  with  re- 
mainder to  the  petitioner's  first,  and  other  sons  in  tail 
male ;  and  the  testator  declared  that  it  should  be 
lawful  for  the  petitioner  during  his  life  (but  neverthe- 
less during  the  life  of  the  testator^s  wife,  only  with 
her  consent  in  writing  for  that  purpose  obtained), 
to  demise,  grant,  release,  or  otherwise  assign  for 
any  term  of  years,  any  part  of  the  testatoi^s  free- 
hold land,  devised  to  the  petitioner  for  life,  such 
appointments,  ftc.,  to  operate  aa  though  the  petitioner 
were  tenant  in  fee  simple  of  such  lands;  and  for 
enabling  the  petitioner  to  ^ect  such  purposes  (but 
nevertheless  during  the  life  of  Mary  Hurley  withher 
consent  as  aforesaid)  the  testator  declared  that  the 
petitioner  should  have  all  such  farther  and  other 
powers  and  authorities  as  were  in  like  cases  given 
under  settlements  snd  wiUs^  as  though  the  same  were 
therein  set  forth. 

The  estate  at  Clifton  comprised  about  thirty-five 
acres  of  land,  the  residence  being  situate  on  the 
eastern  edge  of  the  property. 

In  1841,  the  testator  had  conveyed  a  portion  of  the 
property  on  the  north  side  for  building  puqioses,  re- 
serving fee-farm  rents,  and  a  row  of  houses  called 
Apsley  Place  was  then  built  Several  years  before  his 
death  the  testator  had  put  up  a  notice-board,  on  part 
of  a  field  adjoining  Apsley  Place,  stating  that  the  land 
was  for  ssle  for  buildkg.  This  board  remained  until 
after  the  testator's  death,  and  there  was  evidence  that 
he  had  frrequf  ntly  expressed  his  desire  that  the  row  of 
houses  in  Apsley  Place  should  be  completed. 

The  testator  died  in  1855,  and  after  his  death,  the 
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petitioner  endeavoured  to  obtain  Mrs.  Hurle's  consent 
to  grant  building  leases,  by  which,  it  was  asserted,  the 
rental  of  the  property  would  be  raised,  from  a  little 
more  than  4001.  a-year  to  nearly  20002.  a-year.  Mrs. 
Hurle,  however,  refused  to  give  such  consent,  and,  in 
April,  1861,  wrote  to  the  petitioner,  to  say,  that  her 
determination  not  to  permit  any  building  on  his  land, 
at  Clifton,  was  quite  unalterable. 

Thereupon  the  present  petition  was  presented,  under 
19  &  20  Vict  c.  120,  praying  that,  subject  to,  and  so 
as  not  to  affect  the  right,  estate,  or  interest  of  Mrs. 
Hurle  in  the  settled  estate,  such  parts  of  the  estate  as 
the  Judge  should  approve  might  be  sold,  or  let,  for 
building  purposes,  at  fee-farm  rents,  or  for  long  terms 
of  years ;  and  that,  in  approving  of  the  portions  of 
the  settled  estate  to  be  so  sold  or  demised,  such  parts 
only  might  be  disposed  of,  during  the  life  of  Mrs. 
Hurle,  as  might  be  built  upon  without  injury  or 
annoyance  to  the  occupier  of  the  dwelling-house  :  that 
roads,  &c.,  might  be  laid  out  on  the  settled  estate  ; 
and  that  the  costs  of  the  present  application,  and  the 
expenses  which  should  from  time  to  time  be  incurred 
in  making  the  roads,  &c.,  might  be  raised  by  a  sale  of 
part  of  the  settled  estate. 

The  roads  proposed  to  be  made  were  laid  out  en- 
tirely with  a  view  to  future  building,  except  a  short 
road  giving  a  more  direct  communication  from  Apsley 
Place  to  the  main  road. 

£,  F.  Smith,  and  Bcek,  in  support  of  the  petition, 
aigued — 

1st.   The  intention  of  the  will  was  not  to  give  to 

Mrs]    Hurle  the  power   of  arbitrarily  refusing  her 

consent ;  but  only  a  fair  discretion,  to  bo  bond  Jtde 

exercised  to  protect  her   residence    from  injury  or 

.  annoyance. 

2nd.  A  distinction  was  to  be  drawn,  as  to  the 
effect  of  an  expression  of  intention,  between  wills 
which  came  into  operation  before  and  after  the  passing 
of  the  Act.  And  in  the  present  case,  there  was  strong 
extrinsic  evidence,  that  the  testator  intended  the  land, 
or  some  of  it,  to  be  built  upon. 

8rd.  The  Court  was  empowered,  by  the  14th  section 
of  the  Settled  Estates  Act,  to  direct  streets,  roads,  &c, 
to  be  laid  out ;  and  the  expense  of  constructing  such 
roads  ought  to  be  defrayed  by  a  sale  or  mortgage 
of  a  portion  of  the  estate,  under  the  29th  section  of 
the  Act.  On  this  point  they  cited  the  decision  of 
Stuart  V.-C,  in 

JU  Oilbert,  15  Nov.  1862  (unreported) ; 
which  was  opposed  to 

lU  Chaifibert,  28  Beav.  653. 

If  the  Court  should  refuse  to  order  the  roads  to  bo 
laid  out  immediately,  they  asked,  in  order  to  save  the 
expense  of  another  application,  for  an  order  that  roads 
might  be  laid  out,  with  Mrs.  Hurle's  consent,  during  her 
life,  with  liberty  to  apply  in  Chambers  for  that  purpose. 

Rolt,  Q.C.,  and  /.  Pearson,  for  Mrs.  Hurle,  said, 
that  in  re  OUbert  a  power  of  leasing  had  been  vested 


in  trustees  by  a  previous  order.  They  argued,  that 
the  power  given  to  the  Court,  by  the  lith  section  of 
the  Act,  to  authorise  the  making  of  roads,  &c,  coold 
only  be  exercised  in  aid  of,  and  in  addition  to,  the 
primary  objects  of  the  Act,  as  expressed  in  the  pre- 
amble—viz., the  authorising  leases  or  sales  of  settled 
estates. 

W.  D.  Evans,  and  Upton,  for  trustees  and  an  infant 
tenant-in-taiL 

Wood,  Y.-C,  said,  that,  whether  the  will  came  into 
operation  before  or  after  the  Act,  the  Court  must  look 
to  the  testator's  intention.  The  petitioner  and  Mrs. 
Hurle  claimed  under  the  same  will ;  and  by  the  terms 
of  it,  the  petitioner  was  unable  to  grant  building 
leases  without  Mrs.  Hurle's  consent  Mrs.  Hurle's 
power  to  consent  was  not  a  bare  power,  such  as  might 
be  given  to  a  surveyor,  or  some  other  uninterested  party, 
merely  to  protect  the  property  against  injurious  bnild- 
ing, — in  which  case  the  Court  might  interfere,  under 
special  circumstances ;  but  it  was  a  power  to  be 
exercised  by  a  person  who  had  also  an  interest  in  the 
property. 

He  must,  therefore,  dismiss  with  costs  so  much 
of  the  petition  as  related  to  the  making  of  a 
prospective  order,  to  be  put  la  force  on  the  con- 
sent or  death  of  Mrs.  Hurle :  for,  when  the  event 
happened,  the  circumstances  of  the  case  might  be 
altered. 

The  question  of  the  roads  was  different  As  to 
selling  any  part  of  the  settled  estate  in  order  to  make 
roads,  his  Honour  would  follow  the  decision  of  the 
Master  of  the  Rolls  in  Re  Chambers  (loe.  eit,),  a  deci- 
sion in  which  he  himself  concurred .  In  that  case,  as 
reported,  no  allusion  was  made  to  the  28rd  section  of 
the  Act  It  was,  however,  to  be  observed  that  the 
Act  contained  two  distinct  sets  of  clauses,  one  relating 
to  making  roads,  and  the  other  to  leases  and  sales ; 
the  23rd  section  of  the  Act  did  not  authorise  the 
application  of  moneys  arising  from  sales  to  the  making 
of  roads ;  nor  would  the  words  in  the  29th  section, 
''expenses  of  and  incident  to  any  application  under 
this  Act,**  authorise  such  an  expenditure.  In  re 
OUbert  there  was  a  fund  of  personalty  in  Court  held 
on  the  same  trusts  as  the  settled  estate,  and  Vice- 
Chancellor  Stuart  applied  this  fund  in  making  roads 
for  the  improvement  of  the  property,  but  the  fund 
had  no  reference  to  the  Act,  except  that  it  was  settled 
on  the  same  trusts  as  the  land  ordered  to  be  add  or 
leased  under  the  Act 

The  petitioner  might,  if  he  pleased,  make  the  pro- 
posed road  to  Apsley  Place  at  his  own  expense :  it 
was  clearly  for  the  benefit  of  the  property,  and  his 
Honour  could  not  assent  to  Mr.  JMCs  argument,  that 
the  power  given  to  the  Court  by  the  Act  to  authorise 
the  construction  of  roads  was  incident  to  the  granting 
of  a  power  of  leasing  under  the  Act,  for  it  was  obvious 
that  there  might  be  many  cases  in  which  it  would  not 
be  desirable  to  do  anything  more  than  authorise  the 
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makmg  of  roads.  As  to  the  other  proposed  roads,  no 
good  reason  had  been  shown  for  authorising  their 
constmction. 

Ifmufe.— Liberty  to  the  petitioner  to  moke  the  pro- 
posed road  to  Apslej  Place  at  his  own  expense,  and  to 
dedicate  it  to  the  public  or  not  Dismiss  the  rest  of 
tiie  petition,  with  costs  to  be  paid  by  the  petitioner. 
Tax  the  costs  and  expenses  of  all  parties  as  between 
solicitor  and  client  of  and  incidental  to  the  petition, 
80  fur  OS  not  dismissed,  and  the  extra  costs  of  the 
tenstees  of  the  petition  so  far  as  dismissed,  and  declare 
the  some  a  chaxge  upon  the  settled  estate.  Liberty 
to  apply  in  Chambers  to  hare  the  amount  raised. 

Niftc^Se  Qilhert  was  an  unopposed  petition,  but 


the  case  of  lU  Chambers  was  cited  to  the  Vice-Chan- 
oellor. 

The  following  is  an  abstract  of  the  order  made 
in  it,  so  far  as  is  material  to  the  present  case  : — 

Order  that  such  parts  of  the  settled  estate  as  the 
Judge  shall  approve,  bo  from  time  to  time  laid  out, 
with  the  approbation  of  the  Judge,  for  streets,  roads, 
&c.  (either  to  be  dedicated  to  the  public,  or  not),  by 
the  trustees  for  the  time  being  of  the  power  of  leasing 
granted  by  the  previous  order,  and  that  the  expense 
of  making  such  streets,  roads,  ftc,  be  defrayed  by  the 
trustees  of  the  residuary  personal  estate  of  the  testator 
out  of  such  residuary  estate,  the  same  being  held 
upon  the  trusts  to  which  the  said  settled  estates  are 
subject— Reg.  lib.  1962,  A  foL  2482. 


COMMON   LAW. 


Q.  B.        >    Regika  V,  Trs  Justices  op  the 
22  KoY.  1864.  i  BoAouoH  of  RIte. 

Divided  Parish — Churckwardem-^Overseers — 
3  (£r  4  WiU.  4,  c.  90,  «.  38. 

WKtrtpart  of  the  parish  of  R  was  toUhin  and  part 
%pWunU  (he  borough  of  i2,  and  churchtpardens  were 
elected  for  the  whole  parish,  biU  separate  sets  of  over- 
seers for  each  part  {the  division  not  being  under  13 
X-14Ctor.  2,  cl2):— 

Held,  thai  the  churchwardens  were  '* overseers'* 
wUkin  3iki  WiU,  4,  e,  90,  s.  38  {The  Lighting  and 
Watching  Act). 

A  rule  had  been  obtained  calling  upon  certain 
Justices  of  the  Borough  of  Bye  to  show  cause  why 
a  mandamus  should  not  issue,  commanding  them  to 
issue  a  distress  warrant  against  the  goods  and  chattels 
of  A,  B,  C,  and  D,  overseers  of  the  poor  of  the  parish 
of  Rye,  port  whereof  lies  in  the  Borough  of  Rye,{for 
the  payment  of  862.,  part  of  a  rate  of  185/.  levied  for 
the  lifting,  &c.,  of  the  borough. 

Hie  parish  of  Rye  is  more  extensive  than  the 
borough,  and  that  part  of  the  parish  which  is  outside 
Um borough  is  called  "the  Foreign  of  Rye.''  Each 
year  two  overseers  are  appointed  for  that  part  of  the 
pcdih  which  lies  within,  and  two  for  that  part  which 
liM  without,  the  borough.  Two  churchwardens  are 
aaBM&y  chosen  for  the  whole  parish.  About  Easter, 
IWb  A  and  B  were  so  appointed  churchwardens  for 
4i  vlKiib  pariah,  and  C  and  D  overseers  for  the  part 
tffttJMiiih  within  the  borough,  and  about  Easter, 
III4  Hm^  wsre  10  re-appointed.  In  1846  the  Town 
fkmA'ttlkPH  Uto  ^  &  ^  ^^  ^1  c.  76,  8.  88,  and 


3  &  4  WilL  4,  c.  90,  ss.  82-38,  took  upon  themselves 
the  duties  of  inspectors  for  the  purpose  of  lighting 
the  borough,  and  until  1867  they  directed  their  orders 
for  levying  the  gas  and  lighting  rates  by  inadvertence 
to  '*  the  collector  of  rates  for  the  time  being  of  the 
parish  of  Rye."  After  1857  the  orders  were  addressed 
"to  the  overseers  of  the  poor  of  the  parish  of  Rye, 
part  whereof  lies  in  the  borough  of  Rye,"  and  in 
September,  1863,  an  order  thus  directed  was  made  to 
levy  a  sum  of  135/.  for  lighting  the  borough.  A,  B, 
C,  and  D  accordingly  made  the  rate,  and  the  collector 
collected  part  of  this  sum,  but  died  insolvent,  leaving 
85/.  still  unpaid  and  due  to  the  Town  CounciL  A,  B, 
C,  and  D,  as  "overseers  of  the  poor  of  the  parish  of 
Rye,  part  whereof  lies  within  the  borough  of  Rye," 
were  summoned  before  the  said  Justices  to  pay  the 
said  85/.,  and  the  Justices  dismissed  the  summons. 

Lush,  Q.C.,  and  F.  M.  White,  now  showed  cause. 

1st.  It  did  not  appear  that  the  rate  for  135/.  did 
not  "  exceed  the  rate  of  sixpence  in  the  pound  on  the 
full  and  fair  annual  value  of  all  property  rateable  to 
the  relief  of  the  poor,"  to  which  5  &  6  WilL  4,  c.  76, 
s.  88,  limits  the  rate, 

Morell  V.  ffarvey,  4  Ad.  ft  E.  684. 

2nd.  A  and  B  are  churchwardens,  and  not  liable  as 
overseers.  Churchwardens  have  not  power  to  collect 
rates,  and  are  not  mentioned  in  3  &  4  Will.  4,  c.  90, 
s.  33,  which  enacts  that  "overseers'*  may  be  dis- 
trained upon,  and  the  word  "overseers"  does  not 
there  include  churchwardens.  This  is  clear  from 
ss.  37  and  77.  Further,  under  54  Geo.  3,  c.  91,  over- 
seers are  appointed  on  the  25th  of  March,  or  fourteen 
days  after,  while   churchwardens  are  appointed  in 
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Eastor  week,  or  within  one  month  after.  Hence,  chnrch- 
wardens  and  overseers  may  respectively  go  in  and  come 
out  of  office  at  different  tini£s ;  this  wonld  create  con- 
fusion under  3  &  4  Will.  4,  c.  90,  s.  85.  Their  respec- 
tive duties  are  also  quite  distinct,  8  &  4  "Will.  4,  c.  90, 
83.  9  and  12.  When,  as  here,  the  parish  is  divided, 
the  churchwardens  cease  to  be  overseers  ez  officio. 

Hex  V.  NarUwieh,  16  East,  22S  ; 

Rex  V.  Justices  of  North  Riding  of  Yorkshire,  6 
Ad.  k  £.  868 ; 

18  &  14  Car.  2,  c  12,  8.21. 
Such  a  division  is  sanctioned  by  59  Geo.  8,  c.  95. 

BoviU,  Q,C.t  supported  the  role. 

CocKBURK,  C.J. —I  think  the  rule  must  be  made 
absolute.  It  appears  that  this  order  was  properly 
made  for  levying  a  rate,  but  it  was  not  obeyed.  It  is 
true  that  this  arose  from  the  default  of  the  officer 
employed  to  collect  the  rate  after  it  was  made  by  the 
churchwardens  and  overseers.  It  is  very  hard  that  they 
should  suffer  for  his  default ;  but  some  one  must  i>ay 
the  money  ;  if  they  do  not,  nobody  wilL  The  money 
not  being  forthcoming,  the  88th  section  of  8  ft  4  Will. 
4,  c.  90,  says  that  the  Justices  shall  issue  their  warrant 
for  levying  the  amouat  by  distress  and  sale  of  the 
goods  cf  aU  or  any  of  the  overseers. 

An  objection  is  raised  that  it  did  not  appear  that 
the  sate  wms  within  the  limit  of  sixpence  in  the  pound. 
Now,  there  is  »  weU  settled  rule  in  this  Court,  that 
when  a  rate  is  made  by  proper  authority,  the  Justices 
have  no  judicial  fonctionB^-their  duty  is  only  to  aee 
that  the  rate  is  made  on  the  right  person.  They 
have  nothing  to  do  with  its  validity,  they  have 
merely  a  ministerial  duty  to  perform. 

SText  it  is  said,  that  the  order  is  sought  to  be 
enforced  against  the  chnrchwardens  as  part  of  the 
overseers,  and  that  churchwardens  are  not  overseers  of 
the  poor.  It  is  very  tnie,  that,  nnder  this  Act,  the 
churchwardens  have  certain  duties,  distinct  from  the 
overseers  ;  yet  it  does  not  follow  that,  for  other  duties 
imposed  by  the  Act,  churchwardens  are  not  to  be 
included  within  the  term  "overseers."  Church- 
wardens are  specially  named  in  48  £liz.  c.  2,  to  be 
among  the  overseers ;  and  unless  there  is  something 
here  to  show  that  they  were  not  intended  to  be  included 
in  8  &  4  Will.  4,  c.  90,  s.  88,  we  must  give  to  the  word 
the  interpretation  which  the  law  gives  to  it.  What  is 
there  here  to  take  it  out  of  the  usual  course  !  It  is 
uiged,  that  there  is  enough  in  the  fact  that  this 
parish  is  divided  into  two  parts,  one  being  in  the 
borough,  l^e  other  in  the  county  ;  and  that  the  rates 
would  have  to  be  allowed  by  Justices  of  the  borough 
for  the  one  part,  and  by  Justices  of  the  county  for  the 
other :  the  overseers  being  separately  appointed  for  the 
two  parts,  while  the  churchwardens  are  the  same  for 
the  entire  parish.  Authorities  have  been  cited  to  show 
that  where  parishes  are  divided,  under  the  statute  of 
Charles  2,  the  churchwardens  cease  to  be  overseers  ez 
officio.     But  it  does  not  appear  that  this  pariah  was 


divided  under  any  such  Act.  Kor  does  59  Geo.  S,  c 
95,  affect  the  case.  Here  the  churchwsidena,  thon^ 
appointed  for  the  whole  .parish,  have  acted  as  oveneen 
of  the  poor  for  each  division  in  respect  of  poo^rates ; 
and  in  refiBrence  to  this  very  rate  they  have  acted  as 
overseersL  There  isnothing,  therefore,  to  show  that  thej 
are  notoverseers  in  the  ordinary  acceptation  of  the  term ; 
and  the  order  being  made  against  the  oveneersindths 
chuickwardensi  the  latter  must  take  their  share  with 
those  who  are,  in  the  narrower  sense,  oveneert. 

Cboufton,  J. — I  am  of  the  same  opinion.  As  to 
the  first  objection,  it  is  well  settled,  that  if  a  nute  u 
good  on  the  &ce  of  it,  the  parties  cannot  contest  the 
validity  of  it  before  the  Justices.  The  only  point 
about  which  I  felt  a  difficulty  was,  as  to  the  church- 
wardens being  appointed  for  the  whole  parish,  and  the 
overseers  being  distinct  for  each  division ;  bat  this 
case  is  not  within  the  principle  of  the  authorities 
cited.  I  do  not  think  there  is  any  reason  shown  why 
the  Justices  oug^t  not  to  issue  their  warrant  These 
churchwardens  are  defacUfi  and  I  see  nothing  to  show 
that  they  are  not  also  legally,  overseers. 

Hbllor  and  Shbe,  JJ.,  concurred. 

Rule  aJbsohUe. 


Q.B. 

28  Nov.  1864. 
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The  Great  WsflrrBRK  Railwit 
Company  v.  Baxlii. 

Conviction — Incorrect  Weighing -rnajchiM — 5  46 
WUl  4,  c  63,  «.  28. 

On  a  conviction  of  a  railway  company ^  wader  5d:6 
Will  4,  c  63,  5.  2S,  for  having  in  (heir  possession  a 
wexghing-wjackine  found  by  the  inspector  to  he  intorttd, 
it  was  proved  that  the  7nachine  was  fitted  wUh  a  mow- 
ahU  index  working  on  a  dial  plate  on  whvsk  vxrt 
figures  from  0  to  560,  and  that  owing  to  sudi  index 
being  out  of  order,  four  pounds  more  than  the  true  veigkt 
was  shown  on  each  occasion  thai  the  machine  was  used. 
This  Atfedk  was  known  by  the  servants  of  &ie  eompeaiyf 
and  anaUowanos  cf  four  pounds  was  alwasfs  made  to 
the  customer: — 

Held,  that,  aUhaugh  such  alhwanee  was  fnaie,  ikt 
moMne  was  **  incorrect "  within  escHon  28. 

The  London  and  Korth- Western  Railway  Company 
V.  Richards  (2  B.  &  S.),  distinguished. 

This  is  a  case  stated  by  the  undersigned  two  Justices 
of  the  Peace  in  and  for  the  county  of  Korthampton 
under  the  statute  20  &  21  Vict.  c.  48,  for  the  purpose 
of  obtaining  the  opinion  of  this  Court  on  questions  of 
law  which  arose  before  us,  as  hereinafter  set  forth. 

At  a  Special  Sessions,  holden  at  the  police-office  in 
Brackley,  in  and  for  the  division  of  Brackley  in  the 
said  county,  on  the  14th  day  of  December,  1863,  a 
complaint  was  preferred  by  the  respondent,  being  the 
inspector  of  weights  and  measures  for  the  said  din- 
8ion«  against  the  appellants,  under  the  5  ft  6  WilL  4, 
c.  63,  8.  28,  and  charging  that  they  did,  on  the  5th  of 
October,  1868,  at  Aynhoe  in  the  said  county,  unlaw- 


UDr.  I8M.1 


THE  NEW  REPORTS. 


171 


fnUy  hkve  in  their  poesesflioiL  at  tbeir  statioa  tbera 
utaate,  and  whereat  goods  were  weighed  for  conrey- 
ance  or  cairiage,  a  certain  weighing-machine  which 
was  there  fofund  by  the  respondent  to  be  incotrect  and 
m^nst. 

The  appellants  were  conyictcd  by  ns  and  fined,  bnt 
being  dissatisfied  with  our  determination  duly  applied 
to  nsy  pmsiiant  to  the  said  first-mentioned  statute,  to 
state  a  case  for  the  opinion  of  this  Coort,  and  duly 
entered  into  a  recognisance,  as  required  by  the  statute. 

Now,  therefore,  we  the  said  Justices  do  hereby  state 
and  rign  the  following  : — 

Upon  the  hearing  of  the  complaint  it  appeared  that 
the  machine  in  question  was  that  in  use  on  the  plat- 
foim  in  Aynhoe  station  for  weighing  parcels  and  pas- 
sengers^ excess  luggage,  oil  of  which  were  weii^ed 
thereby. 

That  axpence  was  the  lowest  price  charged,  and 
that,  for  example,  from  Aynhoe  to  London  for  fourteen 
pounds  was  tenpence,  with  an  increase  of  threepence 
for  weights  above  fourteen  pounds  and  under  twenty- 
one  pounds.  That  the  machine  worked  by  a  spring, 
and  had  a  dial  plate  and  index  finger  with  figures  from 
"  zero  "  to  560  pounds^  by  which  the  weight  was  ascer- 
tained. 

That  the  machine  had  been  ii^nred  and  out  of  order 
for  a  fortnight  before  the  day  of  complaint,  and  that  the 
index  stood  at  four  pounds  instead  of ' '  zero,  *'  whereby, 
mless  tlio  fimr  pooads  were  aUowed  for,  then  would 
be  a  loaa  of  tiiat  wei^t  to  the  eostoiDer  or  paswnget 
inevBty  ease,  bot  it  was  asserted  by  the  statioB-mastor 
that  tliis  aUowanee  had  been  dkscted  to  be  made  by 
tiM  porter  who  was  in  the  habit  off  wei^^iiag  the 

990dL 

If  Iwwwet  a  porter,  who  waa  not  awave  of  anbh 
Qttes  and  did  not  notiee  tha  deisoti  were  to  we%;h 
the  goods,  tike  result  woidd  be  wrong. 

The  station-master  proved  that  he  could  not  rectify 
or  adjust  the  machine  to  remedy  the  defect,  and  aaid 
tiiat  it  could  not  be  so  rectified  at  the  station,  and 
that  ho  had  no  means  of  doing  it,  but  that  the 
Tfi«/*TiiniMi  were  inspected  by  the  manu&ctnser  every 
three  months.  The  manufacturer,  who  contraeted 
with  the  company,  was  to  inspect  the  machines  and 
keep  them  in  order,  and  to  attend  at  any  time  when 
bo  badnotioe  that  a  maehina  was  oat  of  eider.  The 
nannfiKtarer,  however,  was  called,  and  admitted  tira 
Tft^^^n^  waa  out  of  order,  and  aaid  that  it  ooold  be 
■4]iisted  by  means  of  a  pin^  whdch  metiiod  ho  «z« 
|jMimKl  It  was  also  proved  that  no  notiee  to  tiia 
snannfiictttrer  to  aci^ust  the  madnne  had  been  given 
mtil  after  tiie  oomi^aint  had  been  made  by  the 


and  that  the  machine  with  such  precautions  was  not 
iaeofrect  or  otherwise  nigust  within  the  meaning  of 
the  atatatet.  The  respondent  eontended  that  tha  laeta 
above  stated  justified  a  conviction,  the  machine  being 
admittedly  in  part  incorrect,  and,  without  the  allow- 
aneo  being  made,  m^jast,  and  that  the  aigoment  of 
the  appellants  might  be  used  in  support  of  an 
ordinary  scale  ascertained  to  be  faulty,  and  the  aamo 
allowanee  made,  cr  in  case  of  a  weight  i«oved  to  be 
Ugfa^  and  whidi  tha  weigher  corrected  by  allowing 
the  deficianey.  Also,  that  upon  the  facts  no  rectifica* 
tioQ  could  be  efiSscted  by  the  persons  who  were  nsittg 
tha  maehiao  lor  the  puzpoee  of  wei^^aing^  (^  by  the 
req^ottdent  at  his  visily  and  tiiat  for  all  pnrpoaea  the 
machine  was  in  gear,  and  fit  to  be  used  but  for  the 
four  poonda  siiown  againat  the  enstomer  as  before* 
moBtioned,  which  required  mental  oorreetion. 

Tha  qoestifln  for  tha  opinian  of  the  Court  is, 
whether,  upon  the  above  facts,  the  appdlants  were 
liafals  to  ba  convicted  under  the  terms  of  the  section 


Tha  ai^allaiits  eonftcnded  that  it  was  the  doty 
of  the  respondent,  before  proceediqg  to  examine 
tha  marhipa,  to  have  taken  stepa  to  adjust  it  in  the 
aaethffd  apoken  of,  or  at  any  rate  to  start  fkom 
tha  wai(^  of  fimr  poonda  indicated  by  tha  finger, 
and  deduct  such  amoont  from  tim  appawat  wii^^ 


If  theCdort  ahoidd  be  of  opinion  that  they  ^ 
so  liable,  the  conviction  to  stand,  if  otherwise,  the 
conviction  to  be  quashed. 

Given  under  our  hands,  ftc 
(Signed). 

The  following  are  the  points  intended  to  be  insiated 
on  by  the  appellants  on  the  argument  of  the  case 
which  has  been  stated  herein : — 

1st  That  inasmuch  as  the  alleged  inaccuracy  in  the 
sud  wei|^[iing^madiine  could  have  been  prevented  by 
a^jnatment,  the  respondent  ought  to  have  so  a<yusted, 
or  endeavoured  to  have  had  it  adjusted,  before  pro- 
ceedn^g  to  hiaaaid  examination. 

2nd.  That  in  his  aaid  eraminatinn  the  raqpoadent 
ought  to  have  used  the  same  pracantion,  and  adopted 
tiie  sama  mode  of  weighing  and  calcolattag  the 
weights  which  were  invariably  used  and  adopted  by 
tha  appellaati. 

Srd.  That  there  waa  no  proper  examinatiaB  of  the 
aaid  maehina  preiiminaTy  to  tha  said  prooeeding  igriaot 
the  appellants. 

4th.  That  the  aaid  eonviction  is  bad,  inaamndi  as 
tha  said  madiina  waa  and  is  oorrect  sad  just  when 
used  ui  tha  mode  and  with  the  preeaatioas  iavariaUiy 
adopted  by  the  appellants  when  the  aaid  ~**t****^  was 
uaed  at  their  said  station. 

fttk  That  the  said  atatste  doea  not  apply,  inaamufih 
aa  tha  alleged  defect  in  tha  marina  waa  obvious  and 
appawnt  to  the  public,  and  had  been  cauaed  by  an 
accident,  and  the  said  machine  was  continued  in  use 
meretytill  andi  defect  and  injuiy  oould  be  repaired, 
and  waa  used  only  with  certain  praeantions,  and  in  a 
way  which  inauad  all  goods  bemg  weif^ed  oonactly 
andjnotly. 

etk  That  tha  aaid  maehina  was  not  inooiroet  or 
otherwiw  xajw^  nor  found  to  be  so  on  the  said  exa« 
mination  thereof  within  tha  true  intent  and  meaning 
of  thoaaidi 
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The  peculiarity  of  the  machine  in  the  present  case 
was,  that  in  ascertaining  the  weight  of  any  subject 
submitted  to  be  weighed  counter  weights  are  not  used 
as  in  an  ordinary  scale,  but  the  weight  of  the  subject 
is  ascertained  by  a  mechanically  applied  resisting 
power  which  accurately  measures  tiie  weight  necessaiy 
to  overcome  it.  In  addition  to  this  is  used  a  dial- 
plate  with  engrayed  figures  from  0  to  560,  with  a 
moveable  index  so  a^justet  as  to  move  in  accordance 
with  the  pressure  or  weight  brought  to  overcome  the 
resisting  power.  In  this  case  the  operation  of  the 
weighing  power  upon  the  moveable  index  or  the  dial- 
plate  was  faulty.  In  order  that  the  dial-plate  shall 
indicate  accurately  the  weight  of  the  thing  weighed, 
the  index  ought  when  the  machine  is  at  rest  to  point 
to  0  ;  but  owing  to  the  machinery  being  slightly  out  of 
order,  it  pointed  at  4  instead  of  0,  and  thus  indicated 
the  weight  of  any  given  object  by  four  pounds  too 
much.  But  if  the  starting  point  were  taken  from  4 
instead  of  0,  the  difference  between  4  and  the  figure 
indicated  on  the  dial-plate  by  the  pressure  of  the 
article  weighed  would  give  the  correct  weight. 

CavCf  in  support  of  the  conviction. 

The  case  is  within  the  Act  of  5  &  6  Will.  4,  c.  63, 
s.  28,  for  the  machine  was  upon  examination  "  found 
to  be  incorrect"  within  the  meaning  of  that  section. 
The  case  of 

The  London  and  North-Wcsiem  Bailway  Com- 
pany V.  Richards,  2  B.  &  S.  826, 
is  distinguishable,  for  there  the  weighing-machine  was 
liable  to  atmospheric  variation,  and  required  adljust- 
ment  when  used. 

Hayes,  SerjU  {Digby  with  him),  for  the  appellants. 

A  mere  temporary  incorrectness  is  not  within  the 
meaning  of  section  28  of  the  5  &  6  WiU.  4,  c.  63,  the 
incorrectness  must  be  permanent,  and  must  involve  an 
iigostice. 

[Mellob,  J. — ^Were  it  merely  accidental,  I  should 
agree  with  yon;  but  the  company  knew  of  the 
machine  being  out  of  order,  and  there  ought  to  be  some 
one  on  the  spot  skilful  enough  to  put  it  in  order.] 

By  the  terms  of  the  Act,  the  mere  possession  sub- 
jects to  a  penalty ;  but  a  temporaiy  incorrectness  is 
not  within  the  Act— there  must  be  a  substantial  error 
involving  iigostice. 

[Mellob,  J.  — >"  light "  is  the  word  used  in  the  Act, 
and  that  does  not  mean  fraudulent  Ko  one  would 
suppose  that  a  great  company  would  have  a  fraudulent 
machine ;  but  the  public  use  it,  and  have  a  right  to 
have  it  correct.] 

The  company  sends  it  to  the  maker  to  be  repaired 
as  soon  as  they  can,  and  are  they  to  be  subject  to  a 
penalty  in  the  itUenm  t  The  words  of  the  Act  are 
« incorrect,  or  otherwise  unjust."  This  means  that 
the  machines  must  be  normally  or  permanently  incor- 
rect, and  a  mere  temporary  derangement  is  not  within 
the  Act,  otherwise  this  would  be  the  case,  that  when  a 
complicated  machine  gets  out  of  order,  which  it  is  very 


liable  to  do,  there  would  be  no  means  of  escaping  thft 
penalty. 

Cbompton,  J. — ^This  conviction  must  be  affirmed. 
This  case  is  different  to  the  one  cited  in  the  couise 
of  the  argument.  The  incorrectness  is  clearly  not  a 
"moral"  wrong.  The  object  of  the  Act  of  Parlia- 
ment was  to  have  a  machine  which  will  not  show  a 
wrong  result,  in  order  that  parties  who  are  careless 
may  not  have  the  option  of  doing  wrong.  Now  here, 
evidently  there  was  an  incorrect  weighing-macliine, 
which,  though  incorrect,  it  may  be  said,  might  be 
made  right,  jast  as  in  every  case  you  may  adjust  a 
weight  by  putting  additional  weight  on  the  other  side ; 
but  this  was  the  very  thing  intended  to  be  prevented 
by  the  Act,  which  means  to  say,  you  shall  not  pat  it 
in  the  power  of  your  servant  to  do  iiyustice.  This 
case  is  very  different  to  the  former  case  in  2  Best  & 
Smith,  where  the  machine  was  subject  to  atmospheric 
variation. 

In  this  case  no  man  was  to  use  the  machine  without 
adjustment  There  was  no  variation  which  was  likely 
to  occnr  often,  but  the  machine  had  sustained  an 
injury  several  days  before— an  injury  which  made 
the  machine  out  of  order  and  incorrect,  to  the  know- 
ledge of  all  the  servants  of  the  company :  but  not- 
notwithstanding  they  continued  to  use  it  ITpon  these 
grounds  I  think  the  conviction  was  right. 

Mellor,  J. — ^I  am  of  the  same  opinion.  My 
brother  Crompton  has  clearly  distinguished  this  case 
from  that  in  Best  &  Smith,  and  I  agree  with  him. 
The  object  of  the  statute  was,  that  whoever  used 
weighii]^  machines,  weights,  or  scales,  should  not  hare 
them  incorrect,  and  this  machine  was  out  of  order  for 
several  days.  No  one  supposes  an  improper  or  frau- 
dulent use  was  made  of  it  while  it  was  in  that  con- 
dition, but  it  was  allowed  to  be  used,  and  that  was 
within  the  Act. 

Shee,  J.,  concurred. 


Q.B. 

28  Nov.  1864. 


ConmeUon  affrmtd, 

Reoika  V,  The  Justices  of 
Salop. 

Assistant  Overseer,  Election  of— Notice. 

It  is  a  sufficient  pMieatian  of  a  notice  for  the  meet' 
ing  of  parishioners  to  appoint  an  cusistawt  overseer,  if 
it  be  affixed  on  the  door  of  the  principal  church  of  the 
Sstablished  Church  within  the  parish,  in  which  divine 
service  is  performed,  without  pMishvng  it  vn  the  doors 
of  the  dissenting  chapels. 

Where  a  party  eUeted  under  B9  Oeo,  S,  c  12,  wasap' 
pointed  assistant  overseer  by  the  warrant  of  Justices,  and 
the  minutes  of  the  vestry-meeting  aiwhieh  he  was  elected 
did  not  specify  the  duties  to  be  perform^  by  /im.-^ 

Held,  that  the  resolution  of  the  vestry  must  be  eoih 
strued  that  he  was  to  perform  all  the  duties  of  asristatd 
overseer,  and  that  the  JuHiees'  warrcmt  appointing  him 
toperfirrm  those  duties  was  right* 
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A  notice  for  a  meeting  of  the  parishioners  of  the 
parish  of  Cainham,  in  the  connty  of  Salop,  to  appoint 
an  assistant  oyerseer,  and  for  other  business,  without 
si^ecifying  Ids  duties,  or  the  salary  he  was  to  receive, 
was  fixed  on  the  door  of  the  parish  church,  but  not  on 
the  doors  of  two  dissenting  chapels  in  the  parish.  The 
assistant  oreiseer  was  elected,  but  the  minute  of  the 
appointment  in  the  vestry-book  did  not  specify  the 
datiea  he  was  to  perform.  A  warrant  was  afterwards 
made  by  Justices  in  Petty  Session  for  his  appointment 
as  assistant  overseer  to  perform  all  the  duties  of  an 
oTerscer. 

DowdesweU  obtained  a  rule,  calling  on  the  Justices 
of  Salop  to  show  cause  why  a  eeriiorari  should  not 
issue  to  bring  up  the  warrant  for  the  appointment  of 
assistant  overseer,  to  quash  it  on  the  grounds — 

1st.  That  the  notice  was  insufficient,  as  it  was  not 
posted  on  the  doors  of  the  two  dissenting  chapels — 
the  statute  requiring  it  to  be  fixed  on  every  church 
aad  chapel  in  the  parish. 

2nd.  Because  the  notice  did  not  specify  the  duties 
the  assistant  overseer  was  required  to  perform. 

3nL  The  minutes  of  the  meeting  did  not  agree  with 
the  warrant 

F.  J.  AIMt  now  showed  cause. 

As  to  the  Ist  point, 
Ormerod  v.  Chadwicke,  16  M.  &  W.  367, 
applies. 

[DowdeswlL'-Tih.e  first  point  I  give  up.] 

As  to  the  2nd  point.  The  notice  was  sufficient  for 
any  man  of  reasonable  understanding.  The  Act  of 
Parliament  is  not  imperative  as  to  specifying  the 
daties  of  an  assistant  overseer,  but  permissive,  ai^d 
it  must  be  taken  that,  if  the  duties  are  not  limited  in 
the  notice,  it  is  to  be  understood  that  he  is  to  per- 
form all  the  duties. 

As  to  the  3rd  point, 
Skingly  v.  Surrage,  12  L.  J.  M.  C.  122. 
is  expressly  in  point.    Also, 

58  Geo.  8,  c.  69,  s.  1 ; 

59  Geo.  8,  c.  12,  s.  1 ; 

7  WilL  4  &  1  Vict  c.  45,  8.  2. 

Doufdeswell  argued  in  support  of  the  rule. 

CaoicproK,  J. — ^This  rule  must  be  discharged.  The 
first  point  was  given  up  ;  the  second  was  idle ;  and 
the  third  is  decided  by  the  case  cited  by  Mr.  Abbott 

Rule  dikharged. 


Q.B 

28  Nov.  1864. 


.1 


Reeve  v.  Wood. 


Endenee  of  Wife — Penonal  Injury  to-^ 
Desertion, 

A.  wife  is  not  admissible  as  a  wUnsss  to  prove  the 
datTium  of  the  husband,  by  which  she  became  charge- 
fibU  to  the  parish. 

Case  staled  for  the  opinion  of  the  Court  of  Queen's 


Bench,  at  the  instance  of  the  informant,  pursuant  to 
20  ft  21  Yict  c.  48,  as  follows  :— 

At  a  Petty  Sessions  of  the  Peace,  holden  in  and  for 
the  City  of  Worcester,  the  18th  of  July,  1864,  before 
us  the  undersigned  (Justices  of  the  Peace),  Charles 
Wood  appeared  before  us,  (charged  in  and  by  a  certain 
information  laid  by  the  said  Thomas  Sutton  Keeve,  by 
direction  and  in  pursuance  of  an  order  of  the  Board  of 
Guardians  of  the  Worcestef  Union  in  said  city,  to 
him  directed  in  that  behalf;  ''for  that  he  the  said 
Charles  Wood,  at  the  parish  of  St  Helen  in  the  said 
city  of  Worcester,  on  the  23rd  of  June  last  past,  being 
then  and  there  a  person  able  wholly  or  in  part,  by 
work  or  other  means,  so  to  do,  did  wilfully  neglect 
and  refuse  to  maintain  his  lawful  wife  Mary  Ann 
Wood,  and  their  three  children,  namely,  Agnes  Wood, 
aged  about  five  years  and  eight  months,  Emily  Wood, 
aged  about  four  years  and  two  months,  and  Walter 
Wood,  aged  about  two  years  and  one  month,  by  reason 
of  which  neglect  and  refusal  as  aforesaid  she  the  said 
Mary  Ann  Wood  and  her  said  three  children  did,  on 
the  day  and  year  aforesaid,  become  chaigeable  to  the 
common  fimd  of  the  said  Worcester  Poor-Law  Union 
in  the  city  aforesaid,  and  had  continued  and  were  then 
so  chargeable  to  the  said  common  fund  of  the  Wor- 
cester Union,  contrazy  to  the  statute  in  such  case 
made  and  provided  ;*'  and  the  said  charge  having  been 
duly  heard  by  us,  we  dismissed  the  said  information, 
upon  the  grounds  and  for  the  reasons  hereinafter 
stated;  and  whereas  the  said  Thomas  Sutton  Beeve 
hath,  pursuant  to  the  provisions  of  the  above-men- 
tioned statute,  given  us  notice,  and  required  us  to 
state  and  sign  a  case,  setting  forth  the  facts  and 
grounds  of  our  determination  upon  the  hearing  of  the 
said  information,  in  order  that  the  opinion  of  the  said 
Court  of  Queen's  Bench  might  be  taken  thereon,  now 
we  the  said  Justices,  pursuant  to  the  said  notice  and 
the  provisions  of  the  said  statute,  do  hereby  state  and 
sign  such  case  accordingly. 

At  the  hearing  of  the  said  information,  in  order  to 
prove  the  offence  with  which  the  defendant  was 
charged  as  before  mentioned,  and  more  particularly 
the  marriage,  and  neglect  and  ability  to  maintain  as 
alleged,  it  was  sought  to  examine  the  wife  of  the 
defendant  upon  oath,  and  she  was  tendered  as  a  wit- 
ness for  that  purpose  by  the  attorney  for  the  infor- 
mant The  defendant  thereupon  objected  that  the 
evidence  of  his  wife  was  not  admissible  against  him, 
on  the  ground  that  the  offence  with  which  ho  was 
charged  was  of  a  criminal  nature.  It  was  argued,  on 
the  part  of  the  informant,  that  although  the  defendant 
was  charged  under  the  Vagrant  Act  (5  Geo.  4,  c.  83), 
with  a  criminal  offence,  punishable  by  imprisonment, 
still  the  case  should  be  treated  as  a  personal  wrong  to 
the  wife :  and  the  almost  certain  impossibility  to  prove 
in  detail  all  the  iiacts  necessary  to  constitute  the  offence 
without  such  evidence,  was  forcibly  dwelt  upon  as  a 
farther  reason  why  it  should  be  admitted.  The  case  of 
Sweeney  v.  Spooner,  82  L.  J.  (k.  s.)  M.  C.  82, 
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was  referred  to»  but  it  did  not  a^^^ear  to  contain  any 
express  decision  upon  the  point  in  question. 

We  ihe  said  Justices,  having  heaid  the  said  argu- 
ments, and  hairing  considered  the  words  of  the  statute 
(14  &  15  Yict.  c.  99),  were  of  opinion  that  the  offence 
consisted  in  the  chargeability  to  the  Union,  that 
the  punishment  is  provided  for  that  offence,  and 
not  for  an  alleged  wrong  to  the  wife,  aod  there- 
fore that  the  evidence  of  the  wife  could  not  be  re- 
ceived as  against  her  husband,  and  that  the  said 
objection  made  by  the  defendant  must  prevail^  and 
we  allowed  the  same  accordingly,  and  discharged  the 
said  defendant,  &c.  Ac.  Given  under  our  hands,  ftc. 
(Signed). 

Points  for  argument  on  part  of  the  appellant : 
1st.  That  the  evidence  of  the  wife  of  the  respondent 
was,  on  the  heaiing  of  the  said  information,  impro- 
perly rejected. 

2nd*  That  the  £ftct  of  the  respondent's  having  run 
away  from  the  parish,  under  the  circumstances  stated 
in  the  case,  would  (if  true)  constitute  a  personal  wrong 
to  his  wife  and  children ;  and  the  information  could  not 
properly  be  deemed  a  criminal  proceeding;  within  the 
true  meaning  of  the  statute^  14  &  15  Tict  &  99,  s.  8. 

Henry  Matthewtf  far  the  oppeDant 
Leaving  a  wifb  without  a  home,  and  to  the  mer- 
cies of  the  parish-officer,  is  a  personal  iigury  to  the 
wife,  so  as  to  admit  her  evidence.    This  point  waa 
xaisedin 

Swemeff  t.  Spooner,  S2  L.  J.  H.  C.  82 ; 
WakeJSOtrg  Case,  2  Lew.  G.  C.  1 ; 
1  East,  Fleas  of  the  Crown,  445 ; 
4  PhiL  ft  M.  8 ; 
1  Deacon's  Crown  Law,  899. 
It  is  the  practice,  according  to  Hr.  ndllips^  in  his 
work  on  Evidence^  toL  i  82,  to  admit  tiie  wife's 
evidence  in  these  cases. 

[West,  amieuseiiriat. — For  some  time  pastlhe  contrary 
has  been  tiie  practice  at  the  West  Bidhig  Sessions.} 

2nd.  If  the  ease  is  not  within  the  rule  as  to  personal 
ii^uries  to  the  wilb,  it  is  within  the  rule  of  necessity : 
for  no  one  but  the  wife  could  know  the  husband's 
wrung, 

Mex  V.  Peanonf  Andr.  810. 

No  counsel  appeared  on  behalf  of  the  respondent. 

CsoMPTOK,  Jl — The  decision  of  the  magistrates  was 
right  in  this  case.  From  the  case%  the  principle 
appears  to  be  this  :  that  in  cases  of  personal  injuiy 
the  evidence  of  the  wife  was  aHipitt^  partly  because 
mischief  might  result  if  the  wife  could  not  give 
evidence  in  the  cases  of  private  ii^urias,  and  puUy 
from  necessity,  and  partiy  because  she  was  the  prose- 
cutiug  party.  The  present  case  is  not  within  the  rule, 
nor  was  the  iiguty  in  the  case  a  peraonal  ixyuxy.  It 
is  the  crime  against  the  parish  which  makes  the  ^^tii 
liable*    And  further,  it  does  not  come  within  any 


rule  of  necessity,  as  the  whole  parish  mig^t  prove  the 
fact  of  the  desertion.  What  Mr.  Phillips  says  in  hit 
book  on  the  subject  is  surprising ;  bat,  from  what  Mr. 
West  says,  it  is  not  the  usual  practice ;  1  think  this 
was  not  a  case  of  personal  violence,  so  as  to  admit  the 
wifis's  evidence. 

BLa.CKBUBi^  J.— I  am  of  the  same  fqanion.  The 
general  rule  is,  that  the  evidence  of  the  wife  is  not  to  be 
admitted  in  criminal  matters,  except  in  eases  similir 
to  Lord  Audieif  9  Ooue.  The  principle  of  the  exeeptioiL 
is  thi%  that  the  wife  is  the  only  person  cognissat  of 
the  crime,  and  if  her  evidence  is  not  to  be  admitted, 
there  would  be  a  feilure  of  justice.  Cases  of  abdnc- 
tion  have  been  alluded  to,  and  it  is  possible  then 
might  be  cases  of  that  description  where  no  force  wis 
employed ;  but  those  cases  do  involve  the  person, 
and  it  might  be  that  the  wife  was  the  only  peison 
cognisant ;  andit  is  a  question  whether  those dedsions 
are  right  But  this  case  is  not  within  the  mle  of 
personal  violence  to  the  wife,  and  the  conviction  was 
right. 

MsLLOBt  J-»  ooneuRed. 


C.  P. 

22  Nov.  1864. 


I    POWXLL 


V.  BtJJUXT, 


BSaiSntATION  APPEAL. 
Tenrpound    Householder   in    Boroughs -^Agt 
during  OccupaUM^2  WUL  4,  &  45, 4  27— 
6  ricL  €.  18,  L  40. 

It  iBnotneeesaary  (hatalOl  hoiueholder,  tohoeHaimt 
to  he  registered  as  a  lorough  wter,  should  have  heen  of 
full  age  during  (he  twelve  months'  oceujxUioH  reqmnd 
hy  ^  27th  section,  qfthe  Reform  AcL 

Case  stated  by  the  revising  barrister  fcff  thsiboioi^ 
of  Eiddemunster. 

Frederick  Bradley  claimed  to  be  pat  on  the  register 
in  respect  of  the  joint  occupation  of  a  foundry  and 
premises  in  the  borough.  The  said  Frederick  Bndley, 
and  his  brother  Saonul  Bradl^,  wei«  in  the  joint 
occupation  of  the  said  foundry  and  premises  for  twelve 
calendar  months  next  previous  to  the  last  day  of  Jvlj, 
1664.  Frederidc  Bn«Uey  attained  the  e«a  of  tveaty- 
one  years  in  Marel^  1864.  Thsbnaiaesaatthefeandrr 
was  eazried  on  under  the  firm  of  John  Bsadley  ft  Go. 

The  inaertion  of  the  name  of  the  said  Frederick 
Bradley  in  the  list  of  voters,  was  objected  to  by  Bichard 
Powell,  on  the  grounds, 

1st  That,  as  he  was  only  twenty-one  years  of  age 
in  Msrch  of  the  present  year,  he  eonld  not  occupy,  as 
owner  or  tenant,  the  said  foundry  and  premises  for 
twelve  calendar  months  previous  to  the  last  day  of 
July  in  the  present  year. 

2nd.  That  he  was  not  of  full  sge  dniiog  the  whole 
of  the  twelve  calendar  months  previous  to  tJie  last  day 
of  July  in  tha  present  year. 
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The  barrister  decided  that  Frederick  Bradley's  having 
attained  the  age  of  twenty-one  years  in  March  last  did 
not  preclude  him  from  occupying  the  said  foundry  and 
premises  for  twelve  calendar  months  previous  to  the 
last  day  of  July,  1864  ;  and  that  Frederick  Bradley*s  * 
minority  during  a  part  of  the  twelve  calendar  months 
previous  to  the  Slst  of  July,  1864,  did  not  of  itself 
constitute  a  disqualification  to  his  name  being  retained 
on  the  list  of  voters  ;  and  therefore  retained  his  name. 

From  this  decision  Richard  Powell  appealed. 

Keane,  Q,C.t  for  the  appellant 

Previous  to  the  Reform  Act  no  person  could  be 
admitted  to  vote  who  was  under  the  age  of  twenty-one 
yearSy 

7  ft  8  Will  3,  c.  25,  s.  8. 

Then  by  2  WilL  4»  c  45,  s.  27,  *•  Every  male  per- 
son of  full  age  who  shall  occupy  "  premises  of  the 
yearly  value  of  102.  is  entitled  to  vote,  if  duly  regis- 
tered, ''provided  always,  that  no  auch  person  shall  be 
so  registered  **  unless  he  shall  have  occupied  the  pre- 
mises for  twelve  months  next  before  the  last  day  of 
July  in  that  year.  The  "  such  person  "  must  there- 
fore be  "  a  male  person  of  full  age. " 

KarOakt^  0.0,  (Hon.  JS.  Baurke  with  him),  for  the 
respondent. 

Before  the  Reform  Act  a  man  could  vote  at  twenty- 
one  ;  but  it  is  now  sought  to  make  the  27th  section 
of  that  Act  a  disabling  section,  so  that  he  cannot 
vote  till  twenty-two.  The  40th  section  of  6  Tict.  c. 
18  (the  Registration  Act)  shows  that  a  man  must  be 
twenty-one  when  he  claims  to  be  put  on  the  register ; 
hut  it  is  not  necessary  that  he  should  have  been  of 
that  age  during  the  whole  twelve  months  of  occu- 
pation. 

KetuUf  Q.C,  in  reply. 

Eblb,  C.J. — I  am  of  opinion  that  the  revising 
barrister  was  right  By  2  Will.  4,  c.  45,  s.  27,  every 
male  person  of  full  age,  who  shall  possess  a  qualifica- 
tion by  occupancy,  to  a  certain  value  within  the 
iraroagh,  shall,  if  duly  registered,  be  entitled  to  vote, 
imvided  "that  no  such  person  shall  be  so  registered 
in  any  year  unless  he  shall  have  occupied  such  pre- 
sses as  aforesaid  for  twelve  calendar  months  next 
previous  to  the  last  day  of  July  in  such  year.  '*    That 


enactment  contemplated  that  he  should  be  of  full  ago 
at  the  time  when  he  claimed  to  vote,  and  by  the 
statute  that  I  am  about  to  refer  to  he  must  equaUy 
be  of  full  age  at  the  time  when  he  claims  to  be  put 
on  the  register.  The  "such  person"  is  the  per- 
son claiming  the  vote ;  and  then  the  proviso  says 
that  he  must  have  been  twelve  months  in  occu- 
pation. But  this  must  be  construed  with  the  40th 
section  of  6  Vict.  c.  18,  by  which  Act  the  peaceful 
tribunal  of  the  revising  barrister  is  substituted  for 
the  old  examination  at  the  polling  booth.  It  enacts 
that  the  barrister  shall  expunge  the  names  of  persons 
whose  qualification,  as  stated  in  the  list,  is  insufficient 
to  entitle  them  to  vote,  provided  that  when  a  name  is 
objected  to,  and  the  objector  appears  and  proves  his 
notices,  the  barrister  "shall  then  require  it  to  be 
proved  that  the  person  so  objected  to  was  entitled  on 
the  last  day  of  July  then  next  preceding  to  have  his 
name  inserted  in  the  list  of  voters,  in  respect  of  the 
qualification  described  in  such  list ;  and  in  case  the 
same  shall  not  be  proved  to  the  satisfaction  of  such 
barrister,  or  in  case  it  shall  be  proved  that  such  per- 
son was  (hen  incapacitated  by  any  law  or  statute  firom 
voting,"  he  shall  expunge  tiie  name.  Therefore,  no 
man  can  be  put  on  the  register  till  he  has  the  capadtj 
to  vote ;  but  we  should  be  extending  the  Act  if  we 
were  to  say  he  must  be  twenty-one  yean  old  twelve 
months  before  registration. 

Btles,  J.— I  am  of  the  same  opinion.  7  &  8  Will. 
8,  c.  25,  says,  that  an  infant  shall  not  vote,  and  shall 
not  be  elected ;  and  unless  we  are  obliged  to  do  so,  we 
should  not  extend  the  term  of  legal  incapacity  beyond 
twenty-one.  Then  the  Registration  Act  says,  that  a 
man  must  be  twenty-one  before  he  claims  to  be  put  on 
the  register,  and  therefore  it  is  absolutely  necessary 
that  he  should  be  of  fuU  age  at  the  time  of  registra- 
tion. Mr.  Keane  would  insert  the  additional  qualifi- 
cation that  he  must  have  been  of  fuU  age  during  the 
whole  time  of  occupation.  The  monstrous  consequence 
would  be,  that  a  man  could  not  vote  till  twenty-two. 
There  is  no  neoessity  for  such  a  oonstroction,  and  the 
other  is  the  natural  one. 


Kbatimg>  J.,  concurred. 


JudgmmU/or  rs^pofubtU. 


VofcT. 
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[17  Dsa  1864. 


EQUITY. 


Lord  Chancellor. 
7  Dbc.  1864. 


JU  Babbon. 


bankruptcy  Acty  1861 — Annulling  Adjudica- 
tion of  Bankruptcy  made  on  Bankrupt b  own 
Petition — Evidence  of  act  of  Bankruptcy— 
Unstamped  Deed. 

A  deed  by  which  a  person  assigned  all  his  estate  and 
effects  to  trustees  for  the  benefit  of  his  creditors,  which 
was  neither  stamped  iwr  registered  under  ss,  194,  195 
of  the  Bankruptcy  Act,  1861  :— 

Held,  not  to  be  admissible  as  evidence  of  a»  act  of 
bankruptcy, 

Semble,  where  a  person  Tuts  been  adjudicated  a  bank- 
rupt on  his  own  petition,  a  creditor  may  present  a  peti- 
tion seeking  that  the  bankruptcy  may  be  anntUled,  and 
adjudication  may  be  made  on  the  petition  of  the 
creditor,  provided  it  can  he  shown  thai  an  act  of 
bankruptcy  uxis  committed  previous  to  the  filing  of  the 
first  petition. 

In  the  month  of  Jane,  1864,  E.  G.  Barron  the 
younger,  being  in  pecuniary  difficulties,  endeavoured 
to  make  an  arrangement  with  his  creditors ;  and  a 
deed,  bearing  date  the  18th  of  June,  1864,  was  exe- 
cuted by  him  and  some  of  his  creditors,  by  which 
he  conyeyedall  his  estate  and  effects  to  trustees  for 
the  benefit  of  his  creditors.  It  was  intended  that 
this  deed  should  be  registered  under  section  194  of 
the  Bankruptcy  Act,  1861  ;  but  the  requisite  number 
of  creditors  could  not  be  procured  to  execute  the 
•deed ;  and  this  scheme  was  abandoned.  The  deed 
was  neyer  stamped  nor  registered ;  and  on  the  I7th 
of  June,  Barron  was  abjudicated  a  bankrupt  on  his 
own  petition. 

Subsequently  a  petition  was  presented  to  the  Court 
of  Bankruptcy  by  some  of  the  creditors,  praying  that 
the  former  adjudication  might  be  annulled,  with  the 
yiew  that  Barron  might  be  adjudicated  bankrupt  on 
their  petition,  on  the  ground  of  his  having  committed 
an  act  of  bankruptcy  in  executing  the  deed  of  the  18th 
of  June,  1864.  On  the  hearing  of  this  petition,  Mr. 
Commissioner  Goulburn  held  that  the  deed  could  not 
be  admitted  in  evidence,  as  it  was  not  stamped, 
and  dismissed  the  petition.  The  petitioners  now 
appealed. 

Little,  for  the  appellants,  submitted,  that  though 
the  instrument  was  not  stamped,  and  could  not  be 
received  in  evidence  till  it  was  properly  stamped,  and 


the  peiialty  paid,  yet  the  Stamp  Acts  did  not  inirs- 
lidate  it  as  a  deed.     He  referred  to, 
5  ft  6  Will,  ft  Mary,  c.  21  ; 
18  ft  14  Vict,  c  97,  8.  12. 
The  proper  coarse  would  have  been,  to  came  the 
document  to  be  stamped  by  the  officer  of  the  Court, 
who  would  have  received  the  duty  and  penalty, 
17  ft  18  Vict.  c.  125,  ss.  28,  29/ 
An  assignment  of  the  principal  part  of  the  assignor's 
property  for  the  benefit  of  creditors  may  be  given  in 
evidence  as  an  act  of  bankruptcy,  though  not  registered, 
notwithstanding  that  it  is  provided  by  section  194  of 
the  Bankruptcy  Act,  1861,  that,  in  default  of  registra- 
tion, such  a  deed  shall  not  be  received  in  evidence, 
£x  parU  Wensley,  1  De  G.  J.  ft  S.  273 ;  s.  c 
1  N.  R.  183. 
Sargood  for  the  bankrupt,  and  W.  F.  Robinson,  for 
the  assignees,  were  not  called  upon. 

Thb  Lord  Chancellor  said,  that  the  present 
application  would  have  been  a  reasonable  one,  if  it  had 
been  shown  that  the  bankrupt  had  committed  an  act 
of  bankruptcy  previous  to  the  filing  of  his  own  peti- 
tion. In  order  to  show  this,  the  appellants  alleged 
that  the  bankrupt  had  executed  an  assignment  of  all 
his  property  on  the  ISth  of  June,  1864  :  but,  to  esta- 
blish their  case,  they  must  diow  that  the  instmment 
in  question  had  operation  as  a  deed  previous  to  the 
adjudication.  Now  the  deed  was  not  stamped,  and 
the  statute  of  William  and  Mary  enacted,  that  an 
unstamped  deed  should  not  be  available  in  Law  or  in 
Equity.  The  proposition  of  the  appellants,  however, 
was,  that  it  should  be  regarded  as  available  as  a  transfer 
of  property.  Further,  the  Act  18  ft  14  Vict  a  97, 
a  12,  enacted  that  no  deed  should  be  pleaded  or  giren 
in  evidence,  or  admitted  to  be  good,  useful,  or  avail- 
able in  Law  or  in  Equity,  until  the  same  should  be 
duly  stamped.  This  enactment  deprived  the  Commis- 
sioner of  the  power  even  to  look  at  its  contents  till  it 
was  properly  stamped.  It  was,  therefore,  unnecessary 
to  decide,  what  would  have  been  the  effect  if  the  deed 
had  been  stamped  before  it  was  offered  in  evidence ; 
it  was  quite  clear  that,  having  been  produced  as  evi- 
dence of  a  conve3rance  previous  to  the  date  of  the 
adjudication,  it  was  rightly  rejected  by  the  Commis- 
sioner. The  appeal  must  be  dismined  with  costs. 
Notc^—See,  also,  on  this  point, 

12  ft  18  Vict.  c.  106,  8.  51  (unrepealed). 

24  ft  25  Vict  c.  184,  s.  42  ; 

Jemmett's  Bank.  Acts  ft  Ords.  15,  note  (l). 
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Lord  ChanoeUor. 

8»  9  Dec.  1864. 


Collins  v.  Laupobt. 


Mortgage  of  Ship—RighU  of  Mortgagor  and 
Mortgagee — Contracts  of  Mortgagor — Mer- 
chant  Shipping  Act^  1854,  m.  70,  71. 

Under  aedtcn  70  of  the  Merchant  Shipping  Act,  1854, 
tt«  mortgagor  of  a  ship  retains  all  the  powers  of  owner, 
and  niay  enter  into  any  eontraet  respecting  the  vessel,  so 
long  as  his  dealings  do  not  impair  the  mortgagee's 
security. 

In  September,  1864,  one  Roberts  was  the  registered 
owner,  and  the  firm  of  Lamport  and  Holt  were  regis- 
tered mortgagees,  of  the  British  ship  " Maria" ;  the 
mortgagees  not  being  in  possession.  On  the  12th  of 
that  mouth,  the  pUintiffs,  Messrs.  Collins  &  Co., 
chartered  the  Teasel  for  a  TO]rage  from  the  Tyne  to 
certain  ports  in  Portugal  and  back.  The  charter- 
party  was  negotiated  by  one  Lncoock,  and  confirmed 
by  Boberts,  but  the  mortgagees  were  not  privy  or 
parties  to  it. 

About  the  beginning  of  October,  and  after  part  of 
the  cargo  had  been  taken  on  board  the  vessel,  Roberts 
became  insolvent,  and  thereupon  the  mortgagees  took 
possession  of  the  ship,  and  refused  to  allow  any  further 
cargo  to  be  taken  on  board,  or  the  intended  voyage  to 
be  commenced.  Whereupon  the  plaintiffs  filed  this 
biU  against  Roberts,  Luccock,  and  the  mortgagees, 
praying  that  the  mortgagees  might  be  restrained  from 
dealing  with  the  ship  in  any  manner  inconsistent  with, 
or  which  might  interfere  with,  or  prevent  the  execution 
of,  the  charter-party.  A  motion  for  an  inj  unction  in  the 
terms  of  the  prayer  was  made  before  Vice-chancellor 
Kiodersley,  and  refused. 

The  mortgagees  subsequently  sold  the  ship  to  one 
Webb,  who  had  notice  of  all  the  previous  proceedings 
in  the  suit,  and  was  made  a  party  thereto  by  amend- 
ment. 

A  motion  for  an  injunction  was  now  made  by  way  of 
appeal  from  the  Vice-Chancellor's  decision. 

The  present  report  is  confined  to  the  question, 
whether,  assuming  the  charter-party  to  be  binding  on 
Roberta,  still  the  mortgagee  might  set  it  aside,  and 
sell  the  vessel  discharged  from  it,  by  virtue  of  the 
powers  conferred  on  mortgagees  of  ships  by  sections  70 
and  71  of  the  Merchant  Shipping  Act,  1854.  These 
sections  are  as  follows  : — 

Section  70.  "A  mortgagee  shall  not,  by  reason  of 
his  mortgage,  be  deemed  to  be  owner  of  a  ship  or  any  , 
share  therein,  nor  shall  the  mortgagor  be  deemed  to  J 
have  ceased  to  be  owner  of  such  mortgaged  ship  or 
"bare,  except  in  so  far  as  may  be  necessary  for  making  , 
SQch  ship  or  share  available  for  the  mortgage  debt"  -   • 

Section  71.   *'  Every  registered  mortgagee  shall  have  ' 
power  absolntely  to  dispose  of  the  ship  or  share  in 
Tespect  of  which  ha  is  registered,  and  to  give  effectual 
nceipti  lor  tht  parchase-money. " 


Glasae,  Q.G.,  and  T.  H,  Terrell,  for  the  plaintiffs. 
Section  71  gives  validity  to  all  contracts  by  the 
mortgagor  with  respect  to  the  ship,  till  the  mortgagee 
either  sells  or  takes  possession.  It  would  be  abso- 
lutely impossible  in  mercantile  transactions  to  search 
the  registry  and  procure  the  concurrence  of  the  mort* 
gagee.     In 

The  European  and  Australian  Royal  Mail  Com- 
pany V.  The  Royal  MaU  Steam  Packet  Com- 
pany, 4  E«  &  J.  676, 
Vice-Chancellor  Wood  laid  down,  that  a  mortgagee  of 
a  ship  had  a  right  to  use  as  well  as  sell  it :  this  was 
disapproved  of  by  the  Court  of  Appeal  in, 

Marriott  v.  The  Anchor  Reversionary  Company, 
SDeG.  F.  &J.  177; 
but  there  is  nothing  to  show  that  a  charter-party 
entered  into  before  the  time  when  he  begins  to  use  the 
vessel  is  not  binding  on  a  mortgagee. 

Raily,  Q.C7.,  and  Osier,  for  the  mortgagees 
Section  71  empowers  the  mortgagee  *'  absolutely  to 
dispose  of  the  ship  "  :  if  a  mortgagee  can  only  sell 
subject  to  the  charter-party,  he  cannot  absolutely  dis- 
pose of  it.     The  effect  of  the  enactments  iu  the  Mer- 
chant Shipping  Act  is  to  give  the  mortgagee  a  title 
to  the  ship  discharged  from  all  the  engagements  of  the 
ship.   The  mortgagee  of  a  ship  is  thus  in  the  same  posi- 
tion as  the  mortgagee  of  lands,  wlio  may  eject  tenants 
under  leases  granted  by  the  mortgagor  without  his 
concurrence  after  the  date  of  the  mortgage.     There  is 
no  hardship  in  requiring  persons  who  deal  with  the 
mortgagor  to  obtain  the  concurrence  of  the  mortgagee, 
who  can  always  be  found  by  means  of  the  register. 
The  object  of   these  enactments  is   explained  in 
The  European  and  Australian  Royal  MaU  Company 
V.  The  Royal  Mail  Steam  Packet  Company  {loo. 

cit^i 
Dean  v.  M'Ghie,  4  Ring.  45.  ' 
It  appears  that  previous  to  the  Act  of  6  Geo.  4,  c.  110« 
the  mortgagee  was  deemed  owner  of  the  vessel,  and  as 
such  liable  on  contracts  entered  into  with  third 
parties  in  respect  of  it.  The  intention  of  the  Legisla- 
ture was  to  remove  the  liability,  not  to  limit  the 
powers,  of  a  mortgagee. 

W.  F.  Robinson,  for  Webb. 

Olasse,  Q.C,  in  reply. 

The  Lord  Chakcellob  said,  it  was  contended  that 
by  the  Merchant  Shipping  Act  the  mortgagee  of  a  ship 
was  empowered  to  put  an  end  to  every  dealing  by 
the  mortgagor  with  the  vessel  subsequent  to  the  date 
of  the  mortgage.  Such  a  construction  of  the  Act 
would  be  both  inconvenient  and  unjust  If  it  were 
adopted,  no  mortgagor  could  deal  with  the  vessel  in  tlie 
ordinary  way  :  the  mortgagee  must  be  referred  to,  and 
his  concurrence  obtained  at  every  step  ;  and  great 
delay  and  expense  would  thus  be  caused  in  the  transac- 
tion of  mercantile  business.     He  could  not  suppose 
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that  the  Legidatiire  mdont  by  these  clauBss  to  intro- 
duce any  new  course  of  dealing  with  respect  to  ships. 
The  true  history  of  them  was  no  doubt  that  given  in 
the  case  of  The  European  Company  v.  Ths  Royal  Mail 
Compamiy  (loc  dL),  viz.,  that  under  the  old  law  the 
mortgagee  waa  regarded  as  the  owner  of  the  Teasel,  and 
the  mortgagor  as  his  qwm  agent ;  the  mortgagee  was 
consequently  bound  by  contracts  entered  into  by  the 
mortgagor,  and  so  came  under  obligations  of  a  serious 
nature.  The  Legislature,  desiring  to  put  an  end  to 
this  liability,  did  so  by  interposing  a  general  declara- 
tion which  exactly  hit  the  ratio  decidendi  of  the  oaaes 
which  established  the  mortgagee's  liability.  It  was 
first  declared  that  a  mortgagee  should  not  be  deemed 
to  be  owner  of  a  ship :  then  that  the  mortgagor  should 
not  be  deemed  to  hare  ceased  to  be  owner  :  and  then 
it  was  supposed  to  be  necessary  to  add  *'  except  in  so 
far  as  may  be  necessary  for  making  such  ship  available 
as  a  security  for  the  mortgage  debt."  As  long,  there- 
fore, as  the  dealings  of  the  mortgagor  with  the  ship 
were  consistent  with  the  mortgagee's  security,  and  did 
not  tend  in  any  way  to  prejudice  or  impair  it,  the 
mortgagor  had  a  Parliamentary  authority  to  act  in  all 
respects  as  owner,  and  therefore  to  enter  into  all  such 
contracts  relative  to  the  disposition  of  the  ship  as 
were  necessary  to  enable  him  to  obtain  the  full  benefit 
of  his  property  :  but  so  soon  as  the  mortgagee  could 
show  that  his  security  was  prejudiced  or  impaired, 
the  Parliamentary  authority  ceased.  Subject  to  this 
qualification  the  mortgagor  might  enter  into  any  con- 
tract he  pleased  :  the  mortgagee  would,  of  course,  be 
able  to  obtain  the  benefit  of  any  such  contract  by 
giving  proper  notice  to  the  parties  with  whom  it  was 
entered  into. 

This  his  Lordship  considered  to  be  a  reasonable 
construction  of  the  statute,  and  one  which  would  make 
the  law  analogous  to  that  with  respect  to  mortgages  of 
real  estate,  the  mortgagors  of  which  were  permitted 
to  cut  down  timber,  unless  the  mortgagees  could  show 
that  their  securities  were  impaired.  But  as  the  point 
was  a  novel  one,  and  had  not  formed  the  subject  of 
previous  decision,  he  would  reserve  further  considera- 
tion of  it,  and  mention  the  case  on  a  future  day. 

There  was  nothing  in  this  case  to  show  that  the 
charter-party  was  an  improper  one ;  and  if,  on  con- 
sideration, his  Lordship  continued  to  be  of  the  opinion 
he  had  intimated  with  respect  to  the  Law,  an  injunc- 
tion would  be  granted  in  terms  of  the  prayer. 

9  Deo.  1864. 

Thb  Lord  Chancbllos  again  mentioned  this  case, 
and  said  that  he  continued  to  be  of  the  same  opinion 
as  he  had  already  expressed— namely,  that  so  long  as 
the  mortgagee  was  not  in  possession  of  the  vessel,  the 
mortgagor  retained  all  the  powers  of  owner,  and  might 
enter  into  any  contracts  respecting  it,  provided  his 
dealings  did  not  impair  the  mortgagee's  security.  He 
should  grant  the  injunction. 


8,  9  Dec.  1864.         ) 

Practice — Appeal — Costi, 

Where  upon  appeal  the  deorte  qf  the  Court  hehw  it 
reversed,  the  aueoess/ul  appellarU  will,  in  a  proper  case, 
be  allowed  the  coets  of  the  appeal;  and  the  giving  oj 
sueh  costs  is  a  matter  in  ihe  diseretian  rf  Ihe  Oowt  in 
each  particular  earn. 

In  this  caae,  Yice-CluuicellorKindenleyhadgnDtad 
an  injunction  restraining  the  whole  of  the  defendsats 
from  selling  or  dealing  with  a  certain  ship  contrtiy  to 
the  rights  of  the  plaiqtifis.  One  of  the  defeodanti 
appealed,  and  the  Lord  Chancellor  reversed  the  de- 
cision, and  diMolved  the  iigunction  as  regarded  thst 
particular  defendant|  giving  hm  his  costs  in  the 
Court  below. 

Qlasse.,  Q,C.,  and  Kay,  for  the  appellant,  uked 
also  for  the  costs  of  the  appeal.     It  was  now  esta- 
blished that  where  an  appellant  succeeded  he  might  have 
his  costs  of  appeal  as  well  as  those  in  the  Court  below, 
Lillie  V.  Legh,  3  De  G.  ft  J.  204 ; 
Balli  T.  Universal  Marine  Insurance  Cmpani/, 

10  W.  R.  280  ; 
CoUins  V.  Burton,  4  De  G.  ft  J.  618 ; 
Leidemann  v.  SchuUz,  14  C.  B.  52. 

Baily,  Q.  C,  and  Cotton,  for  the  plaintiffs,  admitted 
that  the  old  rule,  that  a  successful  appellant  was  only 
entitled  to  his  costs  in  the  Court  below,  had  been 
broken  in  upon  ;  but  it  was  not  established  that  in 
every  case  an  appellant  was  entitled  to  his  costs  of 
appeal :  the  Court  would  exerdae  a  discretion  in  each 
particular  case. 

.  The  Lobd  Chancellor  said,  that  he  was  glsd  to 
find  that  was  the  rule,  and  in  the  present  instanoa  he 
would  give  the  defendant  his  costs  of  appeal 


Be  Factaob  Pajhsiet 
(Limited). 


Lord  Chanoellor. 

9  Dec.  1864. 

Master  of  the  Bolls. 

8,  5  Dbo.  1864. 

Winding  up— Company — Change  of 
Management, 

A  limited  company,  which  had  lost  more  than  half 
its  capital,  by  a  change  of  management  very  mi«^ 
reduced  the  weekly  losses,  and  held  out  a  prospect  o/0» 
%Utimate  profit : — 

Held,  on  appeal,  that  a  winding-up  order  made  ta 
the  Court  below,  ought  to  be  suspended,  until  the  thair*- 
holders  had  had  an  opportunity  rf  adopting  or  r^eeting 
the  winding-up  petition. 

Semble,  per  the  Masteb  of  thb  Bollb,  that  » 
limited  company  may  be  wound  up,  though  all  H* 
capital  has  not  been  called  up. 

This  was  a  petition  by  some  shareholders  to  wind  op 
a  company  originally  formed  to  work  •  odncavion  by 
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tha  IVtodi  6oTenim«iit  of  tlM  pii?il^  of  esnying 
onapatotkdeliTerjbcisiiMMinPftrii.  Thengbteied 
office  WW  in  LoiidoQ,  snd  firo  of  tho  eight  directon 
weieKi^iah. 

The  oompany  ooouneooed  opanttioDS  in  1863,  and 
lost  nmAy  lOdOL  per  mek.  In  Jane,  1864,  the 
BUHM^gemeot  wm  ohaaged,  and  at  the  aame  time,  aa 
«w  alleged,  the  natnre  of  tha  boaineoi :  the  loaeea 
were  rednced  to  between  150ZL  and  1002.  per  week ; 
•nd  aa  the  haaineae  waa  ineraaaiDg,  it  appeared  pro- 
bable that,  if  the  oompany  oontiuued  to  work,  there 
would  be  a  weekly  profit* 

Hm  nominal  eapital  waa  100,000f.«  divided  into 
10,000  aharea  of  lOZL  each.  Exdnding  the  amount 
considered  aa  paid  np  in  the  aharea  which  had  been 
allotted  to  the  onginal  conoeaaioanalrea  aa  the  par- 
chaae-money  for  the  oonoeaaion  from  the  Prefeet  of  the 
Seine,  there  ImmI  been  about  60,000^  paid  np^  and 
l»,202t  waa  doe  for  calla,  and  thero  remained  62,0482. 
to  be  called  np.  16^0002.  waa  oaring  to  the  bankera  of 
the  eompany,  or  on  billa^  and  there  waa  on]y  a  amall 
balance  at  the  bankenk  The  other  debta  amounted 
oaly  to  10002.  The  only  aaaeta,  beaidea  unpaid  calla, 
were  the  plant  at  PaaaL  Ko  dividenda  had  ever 
bean  paid. 

&2tf|ra>  0.(7.,  and  AeemaAm,  for  the  petition,  aob- 
Bitted,  that  the  boaineaa  had  been  changed,  and  that 
it  waa  just  and  eqnitaUe  to  wind  np  the  oompany, 
•eeordiDg  to  the  interpretation  given  to  those  wordain 
RsparU  Spadkman,  1  M.  &  0. 170. 
Thia  waa  a  atronger  caae  than, 
Th$  National  Iam  Stock  Inmirtmeo  Company 
26  BeaT.  153. 

SftggoUay,  Ql(X,  and  JZose^rp^,  for  the  company, 
contended,  that  the  bnaineaa  had  not  been  changed, 
only  the  mode  of  conducting  it. .  The  meaning  of 
'*ju8t  and  equitable"  waa  decided  in 

WketU  Lavel  Mining  Company,  1  M.  ft  O.  1, 17. 

Thia  waa  not  a  losing  concern  ;  the  loaaee  had  been 
caused  by  the  bad  mani^ment.  The  weekly  defieita 
bad  been  rery  much  reduced  by  the  improved  manage- 
ment, and  would  soon  diaappear.  lliere  waa  neces- 
■arily  aome  loas  at  first  starting,  in  eatabliahing  a  new 
bnstnesa  in  Faria^  and  creating  a  demand. 

AZvyn,  Q;C.,  in  reply. 

Thb  Mastbb  or  thk  Boixb  said,  that,  alfhough 
imdonbtedly  a  limited  company  atood  on  a  different  foot- 
ing to  an  unlimited  oiHnpany,  yet,  if  the  company  waa 
carrying  on  busineaa  at  a  loaa,  and  manifestly  could 
not  make  the  buatneaa  a  profitable  one,  it  would  not  be 
"  jnat  and  equitable  "  to  aUow  it  to  continue  carrying 
on  that  bnaiaeaB.  It  waa  impoesiUe  for  the  Court  to 
aay,  that  abaraholdera  must  eontiane  embarking  their 
money  Sb  what  waa  plainly  a  loeing  concern.  If, 
thanfai^  H  appaarad  to  the  Court,  that  the  buaineas 
wold  m^  yoatfbly  have  a  iavonrable  result,  it  would 
^  ''jMiMd  eqnitabU  "  to  atop  it,  before  tha  ahare- 


holdera  had  loat  all  their  capital  It  waa  quite  a 
diffemit  caae  from  that  of  a  company  which  waa  in- 
solvent, or  eonld  not  pay  its  debts  :  for  in  this  case  the 
manager  had  continued  to  pay  the  current  debta.  If 
this  were  a  case  of  a  dearly  losing  concern,  the  Court 
would  interfere,  at  the  snit  of  sbareholdera,  and  wind 
up  the  eompany.  But  the  observation  which  was  made 
on  behalf  of  the  company,  that  thia  was  a  new  bnaineaa, 
and  that  in  establishing  it  there  was  neeessarily  a  loas, 
jnat  aa  there  would  be  in  opening  a  mine,  had  great 
weight  Moreover,  it  waa  said  in  Uie  present  instance, 
that  the  improved  system  of  management  would  make 
the  bnaineaa  ultimately  a  profitable  one.  There  had 
not  been  timQ  to  prove  this  :  and,  therefore,  the  beat 
course  would  be,  to  let  the  petition  stand  over  until* 
aome  day  in  January,  to  aee  whether  the  weekly  loaa 
had  then  become  a  profit,  which  would  materially 
affect  the  judgment  of  the  Court.  In  the  mean- 
time, he  would  request  that  a  meeting  of  the  ahare- 
holdera  ahonld  be  called,  to  consider  whether  they 
would  adopt  the  winding-up  petition,  or  would  go 
en  with  the  business.  The  Court  would  use  ita 
power  to  further  the  wishes  of  the  shareholderB.  At 
present  it  could  not  be  said  that  thia  waa  an  improper 
petition. 

If  the  company  should  deaire  to  appeal  from  thia 
deciaion,  the  usual  winding-up  order  must  be  made. 


9  Dbc.  1864. 

The  company  having  elected  to  appeal,  tiie  < 
DOW  heard  before 


I  waa 


Thk  hoKD  Cbanobllob,  who,  after  the  caae  had 
been  opened,  said :  He  waa  of  opinion  that  the  state 
of  the  company's  af&irs  ought  to  be  btought  before 
the  ahardM^ders,  in  order  that  they  mi^  decide 
whether  the  enterprise  ought  to  be  peneveied  in 
or  not  If  they  were  of  opinion  that  it  oi^ht,  that 
would  be  the  moat  effbctual  answer  to  the  allega- 
tiona  of  the  petition.  Without  expressing  any  opinion 
on  the  merits,  be  directed  that  the  order  should 
be  entirely  suapended  till  the  11th  of  January  next, 
in  order  that  auch  a  meetix^  of  the  sbafeholden 
mi^t  be  held  :  such  meeting  to  be  called  by  notioea 
containing  an  explicit  atatement  of  the  oljeet  for 
which  it  was  to  be  held. 

iVbfo.'See  also,  as  to  takii^  the  opinion  of  the 
shareholders  on  the  merits^ 

JBast  Pant  Du  United  Lead  Mining  Company  v. 
Merrifweather,  4  N.  B.  541 ;  <^  N.  R.  166. 


Lord  Ohanoellor. 
13  Dec.  1864. 


Fabkinson  v.  Hanbukt. 


FracHec — Petition  cf  Appeal — Signature  <^ 
one  CouneeL 

A  petition  of  appeal  signed  hy  one  Counsel  only, 
who  had  not  been  engaged  in  the  oause  in  the  Court 
below,  tpoe  not  received,  the  (Queen's  Counsel  who  had 
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been  engaged  in  U  having  rtfiued  to  sign,  and  the  junior 
Counsel  having  left  the  bar. 

The  plaintiff  in  this  suit  presented,  in  person,  a 
petition  of  appeal,  signed  by  one  Counsel  only,  who 
had  not  been  engaged  in  the  case  in  the  Court  below, 
where  the  petitioner  was  represented  by  a  Queen's 
Counsel,  and  also  a  junior  Counsel,  the  latter  of  whom 
had  left  the  bar,  and  the  former  declined  to  sign  the 
petition  of  appeaL 

The  Lord  Chancellor  said,  that  the  Registrar 
had  searched  the  records  of  the  Court,  and  had  been 
unable  to  find  any  instance  in  which  a  petition  of 
appeal  signed  by  one  Counsel  only,  who  had  not  been 
engaged  in  the  cause  in  the  Court  below,  had  been 
received.  He  could  not  receive  this  petition,  especially 
as  the  Queen's  Counsel  who  had  been  employed  in 
the  matter  had  not  thought  it  to  be  his  duty  to  sign 
the  petition. 

Note. — See,  as  to  the  signature  of  one  Counsel 
sufficing, 

JU  Midland  Counties  Benefit  Building  Society, 
4  N.  R.  515  ; 
and  the  cases  therein  cited. 


Master  of  the  Bolls. 

6  Dec.  1861 


HOLOATB  V.  JeNNINOS. 


Will^  Corutruction — Survivorship — Oift  hy 
Substitution. 

A  substituted  bequest  held  to  be  subject  to  the  same 
eonditiofi  of  survivorship  as  the  original  bequest, 

A  testator  bequeathed  the  residue  of  his  estate  and  effects 
to  trustees  in  trust  for  his  wife  for  life,  and  after  her 
decease  to  disiribtUe  and  divide  the  same  amongst  such 
of  his  nephews  and  nieces  as  should  be  living  at  the 
time  of  her  decease  in  equal  shares,  but  if  any  of  them 
should  then  be  dead  leaving  issue,  then  it  uhu  his  will 
that  such  issue  should  be  entitled  to  their  faiher  or 
mother's  share  but  in  equal  proportions.  One  of  the 
nephews  died,  leaving  a  daughter  who  also  died  before 
the  period  of  distribution : — 

Held,  that  the  daughter  took  no  interest  under  the 
bequest. 

William  Jennings,  the  testator  in  this  cause,  made 
his  will,  dated  the  8th  day  of  February,  1850,  and 
thereby  bequeathed  to  his  trustees  the  residue  of  his 
estate  and  effects,  in  trust  to  pay  over  the  annual 
proceeds  thereof  unto  his  wife  Susan  Jennings  for  and 
during  the  term  of  her  natural  life,  and  from  and  im- 
mediately after  her  decease  to  "  distribute  and  divide  " 
the  whole  of  his  residaary  estate  and  effects  unto  and 
amongst  such  of  his  nephews  and  nieces,  namely, 
Joseph  Crew  Jennings,  Thomas  Robert  Jennings, 
£dward  Jennings  Martin,  Arthur  Martin,  Elizabeth 
Holgate,  and  EUen  Jennings,  as  should  be  living  at 
the  time  of  her  decease  in  equal  shares  and  proportions 


as  tenants  in  common,  and  not  as  joint  tenants ;  "bat 
if  any  or  either  of  them  should  then  be  dead  letTtog 
issue,"  it  was  his  will  and  meaning  that  such  issaa 
should  be  entitled  to  their  father  or  mother^s  ahan, 
but  in  equal  proportions. 

The  testator  died  on  the  20th  day  of  January,  1864, 
and  his  will  was  proved  by  Susan  Jennings^  Ins  ividow. 

Thomas  Robert  Jennings  died  in  March,  1858, 
without  having  any  issue. 

Joseph  Crew  Jennings  died  in  March,  1854,  without 
having  any  issue.  Edward  Jennings  Martin  died  in 
September,  1855,  leaving  one  child  only,  namely, 
Augusta  Mary  Martin,  who  died  under  the  sg9  of 
twenty-one  years  on  the  81  st  day  of  December,  1868, 
in  the  life-time  of  the  widow  the  tenant  for  life. 

An  administration  summons  had  been  taken  ont  to 
administer  the  estate  of  the  testator,  and  the  widow 
having  died,  the  present  petition  was  presented  by 
Elizabeth  Holgate,  praying  that  the  residuary  estate 
of  the  testator  might  be  divided  into  three  equsl 
parts,  in  favour  of  herself,  Ellen  Jennings,  and  Arthur 
Martin. 

The  question  was,  whether  the  representatives  of 
Augusta  Mary  Martin  were  not  entitled  to  one-fourth 
of  Uie  testator's  residuary  estate. 

Selwyn,  Q.C.,  Shebbeare,  B.  F.  SheUmrt,  sud 
Freeman,  in  support  of  the  petition,  contended  thst 
Augusta  Mary  Martin  did  not  become  entitled  to  a 
share. 

The  testator  intended  by  the  words  '*to  distribute 
and  divide,"  to  include  in  the  gift  only  persons  who 
should  be  capable  of  receiving  the  money  at  the  period 
of  distribution. 

This  was  not  an  independent  gift  to  two  classes,  but 
it  was  a  case  of  substitution,  and  the  testator  meant 
that  the  issue  and  tlieir  parents  should  be  governed 
by  the  same  rule. 

The  word  "then"  in  the  will  meant  the  period 
of  distribution,  and  the  question  was,  whether  any  of 
the  nephews  and  nieces  were  then  dead  leaving  issu^ 
They  cited. 

Be  Corrie's  Will,  82  Beav.  426  ; 

Turner  v.  SarjerU,  17  Beav.  515  ; 

Maegregorv.  Macgregor,  2  Coll.  192; 

Bennet  v.  Merryman,  6  Beav.  860  ; 

Atkinson  v.  Barirum,  28  Beav.  219. 

Baggallay,  Q.C.,  and  O.  L.  Bussell,  eontrH,  claimed 
a  share  for  the  deceased  infant,  Augusta  Mary  Martin. 
The  words,  **to  distribute  and  divide"  could  not 
affect  the  number  of  the  shares.  The  period  of 
division  was  merely  postponed  for  the  convenience  of 
the  estate,  and  in  order  to  let  in  a  prior  life-interest 

This  was  not  a  case  of  substitution,  but  of  accretion. 
Such  only  of  the  nephews  and  nieces  as  were  living  at 
the  decease  of  the  tenant  for  life  were  originally  is- 
eluded;  and  to  them  were  added  by  accretion,  and 
not  by  way  of  substitution,  the  issue  of  those  who  had 
died  leaving  issue. 


17  Dk:  18M.T 
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The  conflict  of  authority  in  cases  of  this  kind, 
arose  from  want  of  reference  to  the  distinction  be- 
tween cases  of  sabstitntion  and  addition, 
Crauae  y.  Cooper,  1  John,  k  H.  207  ; 
Wildman's  Trust,  1  John,  k  H.  299. 
The  preponderance  of  authority  was  against  import- 
ing the  qualification  into  tbe  class  of  descendants, 
2  Jarman  on  Wills,  172  (Sid  ed.) ; 
Hayes  k  Jarman's  Concise  Forms  of  Wills,  182 

(6th  ed.) ; 
X^on  ▼.  Oowardj  15  Sim.  287 ; 
Bmnet  y.  Merryman  (loe.  cU.)  was  a  case  of  actual 
snfaetitution. 

The  Mastbb  of  thb  Bolls  observed  that  the  cases 
in  point  were  numerous  and  izreconcileable ;  that  it  was 
desunble  that  the  question  should  be  settled  by  some 
aathoritatiye  decision,  and  that  as  the  trust  funds  in  the 
present  instance  were  large,  an  appeal  might  be  carried 
to  the  House  of  Lords.  His  Honour  thought  it  unneces- 
sary to  say  more  than  that  he  adopted  the  obsenrations 
he  had  made  in  the  case  of  Carrie's  Will  {loc.  ciL), 
The  present  was,  howeyer,  a  stronger  case  than  that  for 
adopting  the  conclusion  there  arriyed  at  The  expres- 
sion here  was,  "  if  any  of  them  should  then  be  dead, 
leaving  issue."  These  words  were  not  grammatically 
correct,  if  there  was  no  issue  then  aliye.  To  support  the 
ease  of  Augusta  Mary  Martin  the  words  should  haye 
been,  "if  any  of  them  should  then  be  dead,  haying  left 
issae."  Although  the  distinction  might  be  fine,  the 
expressions  **  leaying  issue,"  and  *'  having  left  issue," 
were  not  the  same,  strictly  speaking.  Edward  Jen- 
nings liarfin  was  dead,  without  issue  ;  for  although 
it  was  not.  so  when  his  daoghter  was  aliye,  yet  when 
she  died  he  became,  and  at  the  time  of  distribution  he 
was,  a  person  dead,  without  issue.  His  Honour  was 
of  opinion  that  this  was  not  a  case  in  which  the 
daughter  could  take  any  share,  but  that  the  fund 
should  be  divided  into  three  shares.  The  testator  did 
not,  in  this  cose,  intend  to  substitute  one  dead  person 
for  another. 

7  Dec.  1864.  ( 

Practice — Partition — Order  for  Sale — Married 
Woman  —  Separate  Estate — CUnue  against 
Anticipation, 

In  a  partition  suit,  a  sale  was  ordered  instead  of  a 
jiartiHon,  nokffithstanding  one  of  the  eo-tenarUs  toaa  a 
ncaried  vnman  entitled  ahsohdely  for  her  sqKorate  use, 
hU  vjithmU  power  of  anticipation. 

By  a  deed-poll,  dated  the  5th  day  of  May,  1858, 
Hannah  Sandford  directed  and  appointed  that  a  certain 
farm-house  and  farm,  known  as  Cossington  Lodge 
Farm,  should  thenceforth  remain  and  be  to  the  use  of 
Jane  Anna  Fleming,  Harriette  Green,  and  Eliza  Arm- 
itrong,  their  heirs,  and  assigns,  as  tenants  in  common, 


but  subject  to  the  proviso,  that  the  share  so  appointed 
for  Eliza  Armstrongs  her  heirs,  and  assigns,  should  be 
held  by  her  for  her  separate  use,  and  independently  of 
her  husband,  George  Armstrong ;  but  so  that  she 
should  not  have  the  power,  during  her  marriage  with 
George  Armstrong,  to  alienate,  mortgage,  or  charge 
the  same,  or  deprive  herself  of  the  benefit  thereof^ 
or  of  the  rents,  issues,  and  profits  thereof  in 
anticipation. 

The  present  suit  was  instituted  by  Jane  Anna 
Fleming  and  Harriette  Green  against  George  Arm- 
strong and  Eliza,  his  vrife,  for  a  partition  of  the  farm. 

Affidavits  were  filed,  showing  that  the  farm  would, 
if  sold  as  a  whole,  realise  a  high  price,  but  that  if  it 
should  be  partitioned  the  yalue  of  the  portion,  which 
would  be  allotted  to  Eliza  Armstrong,  would  be  yeiy 
seriously  diminished ;  and  the  defendants  submitted  to 
the  Court,  that  the  Court  should,  in  lieu  of  granting  a 
partition,  direct  that  the  farm  should  be  sold  in  one 
lot;  that  the  purchase-money  should  be  divided; 
and  that  the  share  of  the  purchase-money,  to  which 
the  defendant  Eliza  Armstrong  might  be  entitled, 
should  be  paid  into  Court,  and  should  be  inyested, 
and  placed  to  an  account  to  be  entitled  '*  The  sepa- 
rate account  of  Eliza  Armstrong,  the  wife  of  George 
Armstrong,  without  power  of  anticipation. " 

Dryden,  for  the  plaintififs,  consented  to  a  sale,  if  the 
Court  should  think  fit  to  direct  one. 

Afuirew  Thomson,  for  the  defendants,  obsenred  that 
in  partition  suits,  where  some  of  the  parties  interested 
were  infants,  the  costs  of  such  parties  had  been 
charged  upon  their  respectiye  shares,  and  a  sale  had 
been  ordered  for  the  purpose  of  raising  and  paying 
costs. 

Thb  Masteb  of  the  Kolls  said,  he  should  make  a 
decree  declaring  the  costs  of  the  defendants  to  be  a 
charge  on  Mrs.  Armstrong's  share,  and  should  direct 
those  costs  to  be  raised  thereout.  His  Honour,  accord- 
ingly, directed  a  sale  of  the  farm  for  that  purpose ; 
the  purchase-money  to  be  paid  into  Court. 

Note, — See  as  to  infants, 
Thackeray  y.  Parker,  1  N.  K.  567 ; 
Davis  y.  Tvrvey,  2  N.  B.  151. 


Master  of  the  BoUa. 

8  Dko.  1864. 


Huirr  V,  Manib&e. 


Principal  and  Agent — Injunction — Action  at 
Law — Delay. 

A  bailee,  who  knows  that  goods  deposited  leith  him  are 
fraudulent,  and  that  an  injunction  is  about  to  he  applied 
for  to  restrain  their  sale,  is  entitled  to  refuse  delivery  oj 
i  swih  goods  to  his  principal. 

j  A  wharfinger  received  notice  that  certain  goods  depo- 
sited with  him  were  spurious  imitations  of  (he  goods  of 
another   mxtnvfaclurer,  and   that   an   injunction    to 
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restrain  Mm  from  parting  tirith  them  uxu  about  to  be 
applied  for  in  Chancery,  but  had  not  received  notice  that 
the  injunction  waa  granted : — 

Held,  that  he  was  justified  in  refusing  to  dtlivsr  sweh 
goods  to  his  principal  : 

Held,  also,  that  the  Court  Ufoutd  restrain  the  princi- 
pal fiwn  prosecuting  an  action  at  law  to  recover  damages 
for  the  conversion  qf  such  goods. 

This  waa  b  suit  to  reatfain  the  defendant  Maniere 
from  prosecuting  an  action  of  trorer  againrt  the 
plaintiifs. 

The  plaintiffB,  Messra  Hunt,  wero  wharfingers^ 
eanying  on  business  in  London,  who,  in  January, 
1862,  warehoused  at  one  of  their  quays  186  cases 
of  wine,  for  which  thirteen  warrants  had  been  giren  in 
the  name,  and  deliFerable  to  the  order,  of  H.  Bernard. 
These  warrants  (endorsed  by  H.  Bernard)  were  deli- 
rered  to  Maniere  by  J.  Rondeau  as  a  security  for  a 
debt  which  amounted,  with  interest,  to  678/. 

On  the  6th  of  February,  1863,  Messrs.  Hunt  were 
informed  by  the  solicitor  of  Mr.  Selby,  the  English 
agent  of  the  firm  of  "  Yeure  Clicquot  Ponsardin,**  that 
this  wine  had  corks  marked  with  a  counterfeit  brand 
in  close  imitation  of  the  trade-mark  of  the  firm  of 
'•Yeuye  Clicquot  Ponsardin,"  and  was  about  to  be 
sold  as  their  wine  ;  and  that  an  ii\j  unction  was  to  be 
applied  for  in  Chancery  next  day,  to  prevent  the  sale 
of  this  wine ;  and  they  were  requested  to  detain  it 
Until  an  injunction  could  be  obtained. 

On  the  13th  of  February,  1863^  between  one  and 
two  p.  K.,  an  injunction  was  granted  ex  parte  by  the 
Master  of  the  Rolls  in  a  suit  of  Ponsardin  r.  SUar, 
(reported  on  a  point  of  practice,  2  N.  R.  477),  restrain- 
ing the  Messrs.  Hunt  from  parting  with  the  186  cases 
of  wine.  The  Messrs.  Hunt  received  informal  notice 
of  this  injunction  about  four  p.  M.,  and  a  formal 
notice  of  it  between  five  and  six  p.  ii.  on  the  same 
day.  The  writ  of  injunction  was  served  on  them  on 
the  17th  of  February.  Maniere,  who  waa  admitted 
to  be  innocent  of  the  fraud,  was  not  included  in 
this  injunction,  and,  indeed,  was  not  a  party  to  the 
suit  of  Ponsardin  v.  SUar, 

On  the  sam6  18th  of  February,  the  agent  of  Maniere 
paid  at  the  Custom  House  M,  2s.  td,  for  duty  on  the 
136  cases  of  wine.  He  then  called  (about  three  p.  M.) 
at  Messrs.  Hunts*  quay,  and,  producing  the  warrants, 
asked  for  the  delivery  of  the  wine,  offering,  at  the 
same  time,  to  pay  the  amount  of  their  charges. 
HessrsL  Hunts'  eltok,  aft«r  communication  with  them, 
refused  to  state  the  amount  of  their  chaiges,  as  they 
were  stopped  by  injunction  in  Chancery  from  parting 
with  the  wine.  On  Maniere*s  agent  asking  what  he 
meant  by  an  injunction,  and  what  notice  the  Messn. 
Hunt  had  received  of  it,  the  clerk  replied,  "At  any 
rate,  one  is  about  to  be  applied  f<»,  and  we  are 
indemnified  by  Mr.  Selby  against  parting  with 
the  wine."  After  this  refusal  Messrs.  Hunts'  clerk 
went  to  Selby*8  solicitor  and  told  him  of  the  appli- 


I  cation  to  deliver  the  wine,  and  received  firom  him 
a  letter  and  copy  of  the  Bill,  with  which  he  retomed 
I  to  Messrs.  Hunt,  and  which  gave  them  informal  notioe 
of  the  injunction.  A  similar  application  was  igun 
made  by  Maniere'i  agen^  On  the  14th  of  Febnaiy, 
and  reftised. 

By  an  order  made  in  the  suit  oi  Ponsardin  v.  8Uor, 
the  Messrs.  Hunt  were  to  be  at  liberty  to  sell  part  of 
the  wine  (after  removing  the  counterfeit  btands)  for  the 
purpose  of  paying  the  wharfage  rent  and  their  costs  of 
suit ;  and,  accordingly,  the  wine  having  been  freah 
corked,  was  advertised  for  sale  on  the  16th  of  Jvoe, 
1864.    On  the  13th  of  June,  1864,  on  a  motion  mads 
by  Maniere,  in  the  suit  of  Ponsardin  v.  Stear,  Messrs. 
Hunt  were  ordered  to  sell  the  whole  of  the  wins ; 
and,  after  paying  their  own  charges,  and  the  costs  of 
the  motion  (without  prejudice  to  the  question  as  to 
who  was  liable  to  pay  them),  to  pay  the  balance  into 
Court,  with  liberty  for  oil  partieS)  including  Mameis, 
to  apply.    The  wine  waa  aoid  on  the  16th  of  June, 
1864,  and  the  balance,  amounting  to  1201.  14i.  lid., 
was  paid  into  Court    Maniere  had  received  481  lit., 
as  his  taxed  costs  of  that  motion.      On  the  17th 
of  Juno,  18M,    his  solicitor  claimed  6781.  9s.  9d, 
fh>m  Messrs.   Hunt,  as  compensation   for  revising 
to  deliver  up  the  wine,  and  threatened  legal  pro- 
ceedings.   An  action  of  trover  was  then  oommeneed 
by  Maniere  against  Messrs.  Hunt ;  the  writ  waaisflodd 
on  the  24th  of  June,  and  Messrs  Hunt  undertook 
on  the  27th  of  June  to  appear.    On  the  6th  of  July, 
the  declaretion  was  delivered.    On  the  15th  of  July, 
Messrs.   Hunt  obtained  further  time  to  plead,  and 
also  obtained  an  order  to  change  the  venue  firomStHtey 
to  London ;  the  effect  of  which  was^  to  prevent  the 
action  being  tried  before  the  Loi^  Vacation.    On  the 
18th  of  July,  Messrs.  Hunt  obtained  an  order  for 
fhrther  particulars,  which  were  delivered  on  the  8th 
of  August    On  the  25th  of  October,  they  sent  their 
pleas  to  Maniere's  solicitor,  and  a  st^;gestion  of  the 
death  of  one  of  their  partners,  and  gave  notice  of  their 
intention  to  file  a  bill  to  restrain  the  action.    On  the 
19th  of  November,  replication  was  pat  in,  and  notice 
of  trial  given  for  the  8th  of  December ;  and  on  the 
25th  of  November  the  bill  in  the  present  suit  was  filed. 
Messrs.  Hunt,  besides  the  usual  pleas  of  *'  not  guilty  '* 
and  "not  possessed,"  had  pleaded  ' 'accord and  satis- 
fkctido,**  relying  on  the  order  of  the  IStli  of  June. 
Messrs.  Hunt  stated,  that  they  had  been  advised,  on  the 
11th  of  July,  to  file  a  bill,  and  that  they  would  have 
done  so,  but  for  the  order  of  the  18th  of  July,  which, 
until  delivery  of  the  particulars,  operated  as  a  stay  of 
proceedings,  and  as  the  particulars  were  not  delivered 
until  the  8th  of  August,  the  time  to  plead  did  not 
expire  until  after  the  Long  Yacaticm,  which  ended 
on  the  24th  of  October.    They  also  all^^ed^  that  they 
had  no  valid  defence  at  law. 

SelMfyn,  Q.C,  and  Joseph  Howard,  for  the  pUintifls, 
now  moved  for  an  interlocutory  iigonction,  on  the 
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gromid  that  the  iiyanctioii  in  Ponsardin  v.  iSVeor,  was 
granted  before  Maniere  had  applied  for  the  wine,  and 
that  Messrs.  Hunt  would  haye  acted  wrongly  in  deliver- 
iog  the  wine  when  they  knew  an  injunction  was 
shortly  to  be  applied  for.  By  obtaining  the  order  of 
the  Idth  of  June,  Maniere  had  submitted  to  be  bound 
by  the  proceedinga  in  that  suit  They  excused  the 
delay  since  the  25th  of  October,  by  the  unwill- 
ingness of  Messrs.  Hunt  to  file  a  bill,  while  there 
was  any  hope  of  Maniere  discontinuing  his  action 
at  law. 

HMmuty  Q.C,  LoioeUt  and  Mcrgan  Hovoard  (of 
the  Common  Law  bar),  for  the  defendant  Maniere,  con- 
tended that  this  was  a  case  of  two  innocent  parties, 
where  the  Court  would  not  interfere  with  the  one  who 
poflsessed  the  legal  right.  Maniere  had  the  legal 
light,  as  principal,  to  have  strict  obedience  from  his 
sgent,  the  wharfingers,  until  such  agent  was  actually 
served  with  the  injunction,  which  placed  the  goods 
v^  eustodid  legis.  Until  the  injunction  -was  served, 
it  was  a  question  of  Law,  not  of  £quity,  whether 
the  previous  notice  of  the  intended  application  was 
a  sufficient  justification  for  the  agent's  disobedience 
and  in  such  a  case  an  iigunction  would  not  be 
granted, 

Farebrother  t.  Wekhman,  8  Drew.  122. 
An  agent  ought  to  assist  hia  principal,  and  not  act 
for  third  parties,  in  opposition  to  him.  A  banker, 
with  notice  of  a  claim  on  a  customer's  balance,  could 
not  for  that  reason  refuse  to  cash  that  customer's  cheque 
until  an  ix\jnnction  or  a  foreign  attachment  had  been 
actually  served,  although  he  had  notice  that  the  in- 
junction or  attachment  were  going  to  be  applied  for. 
If  Messrs.  Hunt  had  delivered  the  wine,  they  would 
not  have  been  liable  for  violating  an  injunction  of  the 
Court  of  Chancery,  nor  would  they  have  been  liable  to 
any  person  at  Law.  Part  of  the  damage  sustained 
by  Maniere  had  arisen  from  the  costs  of  the  suit,  and 
wharfage  rent  having  been  charged  on  the  proceeds  of 
the  wine  in  priority  to  his  charge.  The  plaintiffs  in 
Ponaardvi  v.  SUar,  should  have  made  Maniere  a 
party  to  the  bill,  if  they  wished  to  restrain  him 
from  dealing  with  the  wine.  He  had  always  been  at 
liberty  to  sell  it  The  order  of  the  13th  of  June 
did  not  alter  the  previous  right  of  Maniere  against 
Messrs.  Hunt  as  wharfingers^  and  as  they  had  allowed 
Maniere  to  proceed  so  far  at  Law,  they  were  pre- 
doded  by  delay  from  stopping  him  now, 

Ths  Majstbb  of  the  Rolls,  Without  calling  for  a 
reply,  said,  that  the  wharfingers  had  acted  rightly. 
They  had  poasession  of  thia  wine,  which  they  knew  to 
be  a  fraudulent  imitation  of  the  manufacture  or 
growth  of  other  persona,  by  whom  they  were  informed 
that  a  bUl  would  be  filed,  and  that  an  ii^unction  was 
to  be  obtaioed  on  a  particular  day.  Then  the  holder  of 
the  wanaats^  before  notice  of  the  injunction  had  been 
MTved  <m  the  wharfingers,  asked  for  the  delivery  of 
the  wftoe^  asid  was  refused.    The  wharfingers  sent 


to  inquire,  and  found  that  an  ix^'unction  had  been 
actually  granted  at  the  time  of  such  refusal  The 
wharfingers  would  have  acted  culpably  if  they  had 
allowed  the  wine  at  that  time  to  pass  out  of  their  pee- 
sessioiL  His  Honour  assumed  that  at  Law  they  were 
bound  to  deliver  the  wine  to  the  holder  of  the  warrants, 
and  that  a  jury  would  find  that  the  owner  had  sustained 
damages  by  the  refusal  of  the  wharfingers.  But  in 
Equity  the  case  was  different  The  Court  would 
require  a  person,  under  such  drcumstances,  not  to 
deliver  up  the  property,  and  would  restrain  an  action 
against  such  person  for  the  conversion  of  it  The  Court 
acted  thus  in  many  analogous  cases ;  for  instance,— 
supposing  a  trust  fund  was  deposited  at  a  bank  in  the 
name  of  a  trustee,  and  the  bankers  received  notice 
that  the  trustee  was  intending  to  take  out  the  fund, 
and  apply  it  to  his  own  purposes,  and  that  a  bill  was 
about  to  be  filed,  and  an  injunction  obtained  to  restrain 
such  a  dealing  with  the  fund  :  if  the  bankers,  after  that 
notice,  refused  to  pay  the  money  to  the  trustee,  the 
Court  would  not  allow  the  trustee  to  bring  an  action 
against  the  bankers  for  damages,  as  the  only  damage 
that  he  had  sustained  was,  that  he  had  been  prevented 
from  obtaining  a  profit  by  committing  a  breach  of  trust 
In  the  present  case,  the  only  benefit  that  the  defendant 
Maniere  would  have  reaped  by  obtaining  the  wine  on 
the  18th  of  February  was,  that  by  selling  the  wine  as 
Clicquot's  champagne,  and  not  as  spurious  cham* 
pagne — ^that  is  to  say,  by  committing  a  gross  fraud-* 
he  would  have  obtained  a  higher  price  for  it  In  fact^ 
an  action  had  been  brought  against  wharfingers  to 
recover  damages  for  their  having  prevented  the 
plaintiff  in  the  action  from  obtaining  a  benefit  by 
fraud,  and  it  was  argued  that  that  was  the  Law; 
but  if  so,  it  was  not  Equity,  and  the  further  pro- 
secution of  such  an  action  would  be  restrained.  The 
order  of  the  18th  of  June  did  not  affect  the  rights 
of  Maniere.  The  delay  in  filing  the  bill  might 
affect  the  question  of  costs,  but  could  not  alter  the 
equity. 

He  should,  without  prejudice  to  any  question  aa  to 
the  costs  in  Ponsardin  v.  SUar,  restrain  the  defendant 
Maniere  from  prosecuting  his  action  at  Law  against 
Messrs.  Hunt  until  the  hearing  of  the  cause,  or  the 
further  order  of  the  Court 


Kindenley,  V.«0. 

8  Dbo.  1864. 


LSTOXBTER  V,  LeTOESTES. 


Practice — Revivor — Deathqf  Co-PlainJtiff  having 
no  Interest. 

When  vn  cm  odmimAttration  mU  a  ohpkunUf  died, 
who,  it  vxM  alleged,  had  no  interest  in  the  eetaie,  Uave 
woe  given  to  revive  the  euit,  foithout  making  her  repre- 
eenleitivee  parties  thereto. 

This  was  a  suit  for  the  administration  of  the  estate 
of  a  Mr.  Leycester.     Mrs.   Leycesler,  widow  of  the 
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deceased  and  one  of  the  co-plaintiffs,  had  since  died, 
and  no  representation  had  been  taken  out  to  her.  Mr. 
Leycester's  estate  was  not  sufficient  to  pay  his  spe- 
cialty debts,  and  Mrs.  Leycester,  consequently,  had 
no  interest  therein ;  but  the  Chief  Clerk  had  not 
yet  made  his  certificate  to  that  effect. 

BawltTison  now  moved  to  revive  the  suit  against  the 
defendant,  without  making  the  representatives  of  Mrs. 
Leycester  parties  thereto.     He  cited, 
Ure  V.  Lard,  13  W.  R.  41. 

KiNDERSLEY,  Y.-C,  Said,  that  the  best  course  to 
adopt  would  be  to  insert  an  allegation  in  the  statement 
of  revivor,  that  the  deceased  lady  had  no  interest  in 
the  suit ;  and,  when  the  cause  came  on  for  hearing,  his 
Honour  would  either  proceed  in  the  absence  of  her 
representatives,  or  appoint  some  one  to  represent  her 
estate. 


Wood,  V.-C.    {  TATHAMr.DRUMM0ND(2). 

8,  9  Deo.  1864.    ) 

Will,  Construction  —  Foufer  of  Appointment — 
Interest  on  Gift — Arrears  of  Income. 

By  the  marrioffe  stUlemerU  of  a  woman  personalty 
vfos  getlled  upon  trusts  for  the  payment  of  the  income  to 
her  during  her  life  vnlhmU  power  of  antieipation,  toith  a 
power  of  appointment  over  the  eapiial  by  ufUL  By  her 
will  made  in  execution  of  the  power,  **and  of  every 
or  any  other  power  or  authority  in  (hat  behalf  her 
enabling,'*  she  directed  the  trustees  of  the  settlement  to 
pay  certain  sutns  *' out  of  the  trust  bank  annuities, 
funds,  and  property,**  thereby  setUed : — 

Held,  that  the  gifts  were  in  the  nature  of  legacies, 
and  did  not  bear  interest  tUl  the  expiration  of  one  year 
after  her  deaths  and  that  the  arrears  of  income,  falling 
due  during  her  lifetime,  and  which  had  not  been  paid 
over  to  her  passed  by  her  wiU. 

By  the  settlement  made  on  the  marriage  of  the 
Viscountess  d' Alte,  she  had,  in  the  event  of  her  dying 
in  the  Viscount's  lifetime,  and  of  there  being  no  child 
of  the  marriage,  who  should  attain  a  vested  interest  in 
the  trust  funds  (both  which  events  happened),  a  power 
of  disposing  by  will  of  certain  trust  ftinds,  in  which 
she  took  a  life  interest  without  power  of  anticipation, 
but  subject  to  an  annuity  of  800^.  to  the  Viscount 
if  he  survived  her. 

By  her  will  dated  the  4th  of  September,  1848,  the 
Viscountess,  in  exercise  and  execution  of  the  power, 
directed  and  appointed,  that  (in  the  events  which 
happened)  the  trustees  or  trustee  for  the  time  being 
of  the  settlement  should  by  and  out  of  the  trust 
bank  annuities,  funds,  and  property  thereby  settled  | 
or  expressed  or  intended  so  to  be,  but  subject  and 
without  prejudice  to  the  annuity  of  800/.,  transfer  • 
into  or  purchase  in  the  name  of  the  plaintiff  such  a 
sum  of  Consols  as  would  produce  in  dividends  100/.  I 


a  year ;  and  after  directing  several  other  purchases 
of  Consols,  she  directed  such  transfers  or  purchases  to 
be  paid  out  of  the  residue  of  the  trust  bank  annuities, 
funds,  and  property  comprised  in  the  settlement,  and, 
subject  thereto,  she  appointed  and  bequeathed  the 
residue  to  her  mother.  The  will  also  contained  an 
appointment  of  executors. 

The  questions  to  be  decided  were — 

First.  Did  the  gift  to  the  phiintiff  bear  interest 
from  the  death  of  the  testatrix  ? 

Secondly.  Did  arrears  of  the  rents  of  the  leaseholds, 
subject  to  the  trusts  of  the  settlement,  which  arrears 
became  due  before  the  death  of  the  Viscountess,  bat 
which  had  not  been  paid  to  her,  and  the  part,  if  any, 
of  the  rents  which  became  apportionable  at  her  death, 
pass  by  her  will  f 

W.  M.  James,  Q.C,,  and  Wiekens,  for  the  plaintiff, 
and  Qiffard,  Q,C.,  and  Ooren,  for  the  trustees, 
argued,  on  the  first  question,  that  interest  was  payable 
from  the  death  of  the  testatrix.  The  testatrix  was 
dealing  with  a  specific  fund,  to  be  parcelled  out  among 
various  persons — each  gift  was,  therefore,  specific^ 

Page  v.  Leapingwell,  18  Beav.  466  ; 

Be  Harris's  Trust,  John.  199. 
It  mattered  not  that  the  exact  amount  of  the  fund 
was  not  determined, 

Easum  v.  Appleford,  5  MyL  ft  Or.  61 ; 

Ex  parte  Chadurin,  3  Swans.  380. 
They  denied  that  the  gifts  were  strictly  speaking 
legacies.  The  so-called  will  was  a  mere  instrument  of 
apportionment,  and  not  properly  speaking  a  will. 
Probate  of  such  a  document  was  merely  required  to 
show  that  the  power  had  been  properly  exercised  by 
will, 

Drake  v.  Attomey-Oencral,  10  CL  ft  Fin.  279. 
The  appointed  fund  did  not  form  part  of  the  tes- 
tatrix's estate,  the  executor,  qu&  executor,  had  no  title 
to  it, 

PlaU  V.  Bouth,  6  M.  ft  W.  791. 
Before  28  ft  24  Vict.  c.  15,  s.  4,  probate  duty  was  not 
payable  in  respect  of  such  an  apportioned  fund, 

Drake  v.  Atiomey-Oeneral,  loc  cU.  / 

PlaU  V.  BovUh,  loc.  cU, 
Even  if  the  gifts  were  general  legacies,  they  would 
carry  interest  from  the  death  of  the  testatrix  :  for  the 
appointor  being  a  married  woman,  could  have  no 
debts,  except  such  as  were  payable  out  of  her  separate 
property,  and  the  ordinary  rule  was  not  applicable, 

Vaughan  v.  VandersUgen^  2  Drew.  165  ; 

Hobday  v.  Peters,  28  Beav.  854 ; 

Blaichford  v.  Woolley,  2  Drew*,  ft  Sm.  204. 

Fruling,  for  other  trustees,  argued,  on  the  second 
question,  that  the  arrears  and  apportionable  parts  of  the 
rents  did  not  pass  by  the  will.  He  drew  a  distinction 
between  power  and  property ;  and  contended  that  the 
so-called  residuary  gift  in  the  will  was  only  an  appoint- 
ment of  the  residue  of  the  fund  subject  to  the  power. 
Brown's  Trusts,  1  K.  ft  J.  522  ; 
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Re  ffarriif  8  Trusts,  John.  199  ; 
Tuffmtm  ▼.  Hopkins^  4  Man.  &  Gr.  889. 
The  execQtors  did  not  take  the  arrears  and  appor- 
tioQAhle  parts  yure  rtpresenUUionis. 

RdUj  Q.C7.,  and  Cotton^  for  the  residoary  legatee, 
argued,  on  the  first  question,  that  the  legacies  were  not 
specifio,  and  that  the  dae  administration  of  the  estate 
required  the  application  of  the  ordinary  rule  which 
allowed  the  executors  a  year  from  the  death  of  the 
testator  before  distributing  the  estate ;  and,  on  the 
second  question,  they  argued,  that  the  intention  was  to 
pass  the  arrears,  and  a  wUl  of  a  married  woman  under 
a  power  must  be  construed  like  any  other  will^ 
01k  y.  Htaih,  1  Yes.  139. 

Oiffardy  Q.  C,  in  reply,  contended  that  the  wUl  referred 
to  the  power  only,  and  affected  to  exercise  that  power, 
i.e.t  to  pass  corpus  only.  How  could  the  arrears,  which 
were  part  of  the  testatrix's  separate  estate,  pass  by 
appointment  of  corpus  f  The  appointment  was  made 
subject  to  the  annuity,  while  her  separate  estate  was  not 
subject  to  it. 

WooD,y.-C.,  said,  on  the  first  question,  that  although 
married  women  had  for  many  years  given  legacies  by 
wills  made  under  powers,  no  authority  had  been  brought 
to  show  that  such  gifts  bore  interest  from  the  death 
of  the  testatrix.  When  a  married  woman  exercised 
a  power  of  appointment  by  will  over  a  fund,  the 
ordinary  incidents  of  a  ¥rill  applied,  and  the  legacies 
were  not  rendered  specific  by  the  mere  fact  of  their 
bsTiog  to  be  paid  out  of  the  fund  over  which  the 
ouuried  woman  had  a  power  of  appointment 

On  the  second  question,  he  held  that  the  intention 
of  the  testatrix  was  to  dispose  of  everything  that 
was  in  the  hands  of  the  trustees  of  the  settlement, 
and  that  for  that  reason  the  arrears,  and  the  ap- 
portioned part,  if  any,  of  the  rents  of  the  leaseholds, 
passed. 

Ifiaute.— Declare  that  all  arrears  of  income  passed 
by  the  testatrix's  appointment.  Declare  that  interest 
is  payable  on  the  legacy,  to  the  plaintiff,  from  a  year 
after  the  death  of  the  testatrix. 


Woody  V.-0.       I  Chiknock  v.  Mabchionsss 
28  Nov.  13  Dxo.  1864.  i  of  £lt. 

Specific  Performance — Damages. 

Ths  Act  21  A  22  Vict.  e.  7,  does  not  give  to  a  plaintiff 
any  claim  for  damages  arising  merely  through  the  nom- 
performance  of  a  contract,  but  the  usual  account  of 
interest  and  rent  will  be  directed. 

This  was  a  bill  for  specific  performance  of  a  contract 
for  sale  of  a  house  at  Prince  s  Gate,  possession  of 
which,  by  the  contract,  was  to  have  been  given  on  the 
let  of  April,  1864.  The  Vice-chancellor  having 
decided  that  the  contract  was  a  valid  one,  and  decreed 
specific  performance  thereof,  the  question  arose,  as  to 
whether  the  plaintiff  was  entitled  to  damages,  on 
account  of  the  loss  occasioned  to  him  by  the  non- 
completion  of  the  contract  at  the  time  specified,  inas- 
much as  he  had  been  thereby  prevented  from  letting 
the  house  during  the  past  London  season.  The  bill 
prayed  for  damages. 

The  present  report  is  confined  to  the  question  of 
damages. 

Rolt,  Q.a,  Sir  Hugh  Cairns,  Q.C.,  and  Pry,  for  the 
plaintiff,  cited, 

Brady  v.  Oastler,  33  L.  J.  (n.s.)  Ex.  801,  803. 

Oiffard,  Q.C.,  and  W.  Barber,  for  the  defendant. 

13  Dec.  1864. 

Wood,  Y.-C,  said,  that  the  only  question  reserved 
was  that  of  the  damage  sustained  by  the  plainti£ 
The  only  instance  in  which  the  Court  gave  damages 
was  where  some  special  damage  had  been  sustained 
by  the  plaintiff.  In  no  case  did  he  find  that  damages 
had  been  given  simply  from  the  fact  of  the  non- 
performance of  the  contract  within  the  time  specified. 
The  consideration  that  the  plaintiff  might,  if  the  con- 
tract had  been  performed  within  the  time  specified, 
have  made  profit  by  letting  the  house,  could  not  affect 
the  question.  There  would,  therefore,  be  the  usual 
account  of  purchase-money  and  interest  on  the  one 
side,  and  of  rent  on  the  other.  The  case  of  Brady  v. 
Oastler  {loc.  cU.)  did  not  seem  to  him  opposed  to  the 
view  he  had  taken. 
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Kaylor  and  Otbers  v. 

MOKTIMORB. 


O.P, 

24  Juke,  1864. 

Bankruptcy — Private  Arrangement  Clatuet  — 
12  d;  13  VicL  c  106 — CertificaU  a  bar  to  a 
debty  and  tubsequent  Judgment  an  it — Ad- 
journment—  Letter  of  Attorney  not  under 
Seal — Mode  of  carrying  out  Arrangement, 

The  plaintiffs  were  creditors  of  the  d^endant  on 
three  hUls  of  exchange^  and,  on  his  petitioning  the  Court 
of  Bankruptcy  for  protection  under  the  private  arrange- 
ment  clauses  of  12  A 18  Viet,  c  106,  proved  their  debt. 
The  defendant  was  aflericards  adjudicated  a  bankrupt 
on  the  plaintiff  petition^  and  the  proceedings  were 
adjourned  into  open  Court :  but  the  Lords  Justices,  on 
appeal,  reversed  the  order  and  remitted  the  ease  to  the 
Commissioner,  who  thereupon  ordered  afresh  adjourn- 
ment of  the  first  sitting  under  the  petition,  at  which  a 
proposal  of  the  dtfendant  was  accepted  by  the  statutory 
TnajorUy  of  his  creditors,  and  a  certificate  ofconfcrmUy 
granted  under  section  221.  SuhsegucfUly  to  proving 
their  debt  as  above  mentioned,  the  plaintiffs  sued  on  the 
bills,  and,  after  the  granting  of  the  above-mentioned 
certificate,  recovered  judgments,  on  which  they  brought 
this  action : — 

Held,  that  the  certificate  was  as  much  a  bar  to  an 
action  on  the  judgments  as  it  would  be  to  an  actiononthe 
debts  for  which  the  judgments  were  recovered: 

Held,  also,  that  the  further  adjournment  of  the  first 
sitting,  after  the  ease  had  been  remitted  to  the  Commis- 
sioner, ujoe  righdy  made. 

The  above-mentioned  proposal  wets  assented  to  by 
agents  of  unincorporated  joint-stock  companies  cieting 
on  Utters  of  attorney  under  seal,  which  were  executed 
by  the  managers  of  the  companies,  but  the  latter  were 
not  authorised  by  their  companies  under  Hal  to  do  so. 
The  companies  took  the  composition,  and  ratified  the 
acts  of  their  managers : — 

Held,  that  the  letters  of  attorney  need  not  necessarily 
be  by  deed,  and  were  st^fftdent. 

The  proposal,  as  accepted,  stipulated  that  an  instal- 
ment of  the  composition  should  be  paid  in  cash  by  a 
day  certain,  and  the  rest  by  notes  secured  by  a  bond. 
Some  of  the  creditors,  however,  were  paid  in  fuU  in 
cash :  some  were  paid  the  first  instalment  after  the 
proper  day  ;  and  the  bond  was  not  simply  to  secure  the 
notes,  but  was  conditioned  to  be  void  if  proceedings  in 
bankruptcy  were  taken.  The  composition  wastenderedto 
the  plaintiffsin  exact  accordance  with  the  proposal ;  and 


all  the  other  creditors  received  it  in  fuU,  No  proBuA- 
ingsin  bankruptcy  could  havebeen  takensoastoavoU  the 
bond:-^ 

Held,  that  the  arrangement  had  been  carried  out  in 
conformity  with  the  proposal,  and  that  the  itrfbrwuUitu 
in  the  bond  did  not  affect  the  certificate. 

In  an  action  on  two  jadgmentB  recorered  against 
the  defendant  for  1,1582.  IBs.  9d.,  and  2,2572.  9^.  9d., 
the  defence  raised  was  a  composition  between  the 
defendant  and  his  creditors,  nnderthe  piiTate  arrange- 
ment clanses  of  the  Banlcmpt  Iaw  Consolidation  Act, 
1849  (12  ft  18  Yict.  c.  106,  as.  211-228). 

At  the  trial,  before  Willes,  J.,  at  the  Gnildhall, 
after  Michaelmas  Term,  1862,  it  was  agreed  that  a 
special  case  should  be  stated  for  the  opinion  of  the 
Court. 

The  following  is  a  snmmaiy  of  the  special  case  :^ 

The  plaintiffs  were  bankers  at  Liverpool,  and  the 
defendant  was  a  tanner  at  Andover.  This  action, 
commenced  on  the  25th  of  April,  1861,  was  on  two 
judgments  recovered  against  the  defendant  for 
1,1582.  159.  9d.,  and  2,2572.  9s.  6d.  reepwdjAj. 
The  first  judgment,  dated  the  25th  of  March,  1861, 
was  in  an  action  by  the  plaintiffs  as  indorsees  of 
L.  M.  k  Co.,  against  the  defendant  as  acceptor  of  a 
bill  for  1,1822.  14*.  7d.,  drawn  by  8.  L.  &  Co.  on  the 
23rd  of  June,  1860.  The  second  judgment^  dated  the 
4th  of  April,  1861,  was  in  an  action  by  the  plaintifls, 
as  indorsees  of  L.  M.  &  Co.,  against  the  defendant 
as  acceptor  of  two  biUs  for  9552.  7s.  7d.,  and 
1,2212.  is.  Id.,  drawn  by  L.  M.  &  Co.  on  the  14th  of 
April  and  the  10th  of  March,  1860.  In  both  actions 
the  defendant  suffered  judgment  by  default,  and  in 
the  first  he  did  not  appear. 

On  the  2nd  of  July,  1860,  previous  to  either  of  the 
above  actions,  and  while  the  plaintiffs  were  holders  of 
the  biUs,  the  defendant  stopped  payment ;  and  on  the 
8l8t  of  August,  1860,  obtained,  under  12  &  18  Tict 
c.  106,  s.  211,  an  order  for  protection  from  process  till 
the  26th  of  September,  1860,  which  day  was  fixed  for 
a  private  sitting  for  proof  of  debts,  and  to  obtain  the 
assent  of  three-fifths  in  number  and  value  of  the  cre- 
ditors, who  should  have  proved  debts  for  102.  and  up- 
wards, to  a  proposal  for  future  payment  at  compro- 
mise; at  the  same  time  an  official  assignee  was 
appointed.  On  the  13th  of  September,  tiie  defen- 
dant filed  his  accounts  in  bankruptcy  (liabilities, 
96,8422.  5s.  lOd.  ;  assets,  55,8702.  Os.  4i2.),  and  a  pro- 
posal to  pay  a  composition  of  lis.  in  the  pound.    At 
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the  first  sitting,  on  the  said  26ih  of  September,  the 
plsintifft  proTed  on  the  three  bills  for  8,8141.  19#., 
including  costs,  and  dissented  from  the  defendant's 
said  proposal,  on  the  ground  that  he  had  not  set 
out  in  his  petition  the  true  cause  of  his  failure.    To 
oomplete  the  defendant's  examination,   the  sitting 
WIS  a^jonnied  till  the  following  4th  of  October,  and 
then  again  adjourned  to  the  25th,  when  the  Court 
adjudged  the  defendant  a  bankrupt  on  the  plaintiffs' 
petition,  and  at^oumed  the  proceedings  into  open 
Court;  but  did  not  otherwise  adjourn  the  meeting. 
On  the  previous  ISth  of  October,  the  defendant  had 
filed  a  modified  proposal  to  pay  10*.  in  the  pound  by 
fire  instalments ;  but  no  resolution  was  taken  on  it 
At  the  meeting  of  the  25th.    The  order  of  the  25th 
of  October  was  reversed  by  the  Lords  Justices  on  the 
Slit  of  January,  1861,  on  appeal  by  the  defendant, 
and  they  remitted  the  case  to  the  Commissioner  for 
farther  consideration  (see  80  L.  J.  Bkcy.  17).    On  the 
19th  of  February,  1861,  the  Commissioner  ordered 
the  first  sitting  under  the  petition  to  be  acyoumed 
to  the  13th  of  Karoh,  1861,  and  that  any  further 
modification  of  the  proposal  should  be  in  writing,  and 
filed  ten  days  before  that   day.      On  the  28th  of 
FehruAiy,  1861,  the  defendant  filed  a  proposal  to  pay 
10*.  in  the  pound,  by  ia,  cash  and  three  notes  for  2«. 
each  payable  respectively  on  the  1st  of  June  and 
the  1st  of  December,  1861,  and  the  Ist  of  March, 
1862,  and  to  be  secured  by  bond.    The  pUintiffs  had 
notice  of  the  meeting  of  the  said  18th  of  Maroh,  but 
did  not  attend.     They  had  then  commenced  the  two 
•ctions  above  mentioned.    At  the  said  meeting  on  the 
13th  of  Mjireh,  all  the  other  creditore  but  the  plain- 
tifli  attended,  and  proved  for  108,6102.  lOs.  Sd.    They 
▼ere  more  than  three-fifths  in  number  and  value  of 
the  creditors  who  had  then  proved  for  10/.  and  up- 
wards ;  and  they  assented  to  the  said  modified  pro- 
posal of  the  28th  of  February.    The  next  sitting  to 
confirm  the  said  proposal  was  fixed  for  the  8rd  of 
April ;  and  on  the  20th  of  Maroh  the  defendant  filed 
And  delivered  to  the  messenger  of  the  Court  a  list 
of  ereditore  upon  whom  to  serve  notice  of  this  sitting. 
The  notice  to  the  plaintiffs  was  forwarded  to  liver- 
pool,  but,  owing  to  their  absence  from  their  bank, 
vaa  not  served  on  them  till  the  27th  of  March. 

At  the  sitting  of  the  8rd  of  April,  the  plaintiffii 
appeared  by  counsel,  and  opposed  the  modified  pro- 
posal of  the  28th  of  February,  and  objected  to  the 
proceedings  on  the  petition,  but  not  on  the  ground  of 
want  of  notice  of  the  meeting.  The  meeting  was  not 
tttendad  by  any  creditor  in  person,  except  a  Mr. 
Kellow ;  bat  Dawes,  the  defendant's  solicitor,  appeared 
for  a  great  many  creditors  under  powers  of  attorney, 
and  signed  the  said  proposal  of  the  28th  of  February 
on  behalf  of  more  thui  three-fifths  in  number  and 
▼aloe  of  the  creditors.  The  document  which  pur- 
ported to  te  the  prooeedings  st  the  said  sittings  was 
^h«nei|pM4by  the  said  Kellow,  a  creditor,  Elsey,  the  ; 
ttid  Dtmm^  HnMilns,  Hayter,  and  Hughes  (the  four 


latter  as  attorneys  under  powers  of  attomeyX  on  be- 
half of  the  crediton ;  but  except  as  aforesaid  the  said 
proposal  was  not  put  in  writing  and  signed  by  any  of 
the  creditors,  or  any  one  on  their  behall^  at  the  said 
meeting.  At  the  same  meeting  the  Conmiissioner,  on 
the  defendant's  application,  and  without  objection  by 
the  plaintiff's  counsel,  decided  that,  unless  he  inti- 
mated to  the  contrary,  the  said  proposal  should  be 
confirmed  as  of  the  8rd  of  April,  but  that  the  bond, 
ftc,  need  not  be  delivered  till  the  10th,  and  that  no 
one  need  attend  on  that  day  unless  he  intimated  that 
he  entertained  a  doubt.  No  such  intimation  was 
made,  and  on  the  10th  of  April  the  order  dated  the 
8rd  of  April,  1861,  was  made.  The  said  dooumant^ 
purporting  to  be  the  proceedings  on  the  8rd  of  April, 
was  signed  by  Dawes  expressly  as  attorney  for  the 
Bank  of  London,  and  also  for  the  London  Discount 
Company  (Limited),  and  also  for  the  Kational  Discount 
Company  (Limited) ;  by  flntchins  for  the  Bucks  and 
Oxon  Union  Bank ;  by  Hayter  for  the  London  Joint 
Stock  Bank ;  and  by  Elsey  as  agent  for  the  Bank  of 
England. 

The  Bank  of  London  is  a  corporate  bank,  established 
by  letten  patent  under  7  ft  8  Yict  c  118,  with  aa 
acting  manager  named  Marshall,  who  had  proved  on 
behalf  of  the  bank  for  2,176ZL  Of.  6d.,  and  he  executed 
and  gave  Dawes  the  power  of  attorney  to  act  for  the 
bank,  but  was  not  empowered  so  to  do  under  the 
common  seal  of  the  bank,  or  otherwise,  unless  as  act- 
ing manager. 

The  secretaries  of  the  said  London  Discount  and 
National  Discount  Companies  respectively  were  Wood- 
house  and  Price,  and  they  had  proved  the  debts  of  their 
said  companies  under  the  petition  at  8,1842.  Bs.  lid, 
and  5,0962.  Sa,  Sd.  respectively ;  and  they  respectively 
executed  and  gave  Dawes  the  powera  of  attorney 
under  which  he  acted  on  the  8rd  of  April  in  the  form 
usually  adopted  in  the  Court  of  Bankruptcy,  and 
usually  executed  by  the  secretaries  of  the  said  discount 
companies ;  but  they  were  neither  of  them  empowered 
so  to  do  under  the  seal  of  their  said  companies. 

The  London  Joint-Stock  Bank  is  a  copartnenhip  of 
more  than  six  persons  formed  before  1887,  and  carry- 
ing on  business  in  London  under  7  Geo.  4,  c  46,  and 
entitled  to  sue  and  be  sued  by  its  public  ofiScer, 
Taylor,  who  proved  under  the  petition  a  debt  to 
the  bank  of  17,0942.  19$.  9d,  and  the  said  Taylor 
executed  and  gave  ^e  said  Hayter  the  power  of 
attorney  to  act  for  the  bank  in  the  matter  of  the  said 
petition,  under  a  special  resolution  of  the  directors. 

The  Bucks  and  Oxon  Union  Bank  was  established 
and  incorporated  by  letten  patent  of  the  9th  of  March, 
1858,  and  its  secretary  and  manager,  Carter,  proved  its 
debt  against  the  defendant  at  8772. 14».  6<i  He  executed 
and  gave  Hntchins  the  power  of  attorney  under  which 
he  acted  on  the  8rd  of  April,  in  the  form  and  manner 
usual  with  the  bank,  but  without  being  empowered 
under  the  common  seal  of  the  bank  so  to  do. 
Neither  the  Bank  of  London,  nor  the  London  Dis- 
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eoTUit  Cknnpany,  nor  the  National  Discoont  Company, 
nor  the  London  Joint-Stock  Bank,  nor  the  Bncka  and 
Oxon  Union  Bank,  hare  diapated  the  yalidity  of  the 
said  Bereral  powers  of  attorney,  or  the  right  of  the  aaid 
seyeral  persons  who  gave  the  same  so  to  do ;  and  they 
hare  seyerally  received  the  composition  in  full  satia- 
laction  of  their  seyeral  debts. 

Elsey  yoted  and  signed  the  said  reaolntion  for 
the  Bank  of  England,  in  respect  of  their  proof  of 
9076^  U.  id.,  under  a  power  of  attorney,  under  the 
seal  of  the  said  Bank.  The  Bank  haye  not  objected 
to  the  yalidity  of  Ehwy's  acts  under  the  petition,  and 
haye  received  the  composition  in  full  in  satisfaction  of 
their  debt. 

The  total  of  debts  of  101,  and  upwards,  proved  at  or 
before  the  said  meeting  of  the  8rd  of  April,  was 
103,687/.  10a  5d.  If  the  above  powers  of  attorney 
are  valid,  the  assents  to  the  said  modified  proposal 
represented  more  (viz.,  84,583Z.)>  but  if  they  were 
invalid,  and  the  debts  proved  under  them  deducted, 
less,  than  three-fifths  in  number  and  value  (viz., 
62,182/.  10s.  Sd.)  of  the  creditors  who  had  so  proved. 
If  the  powers  given  on  behalf  of  the  London  Joint- 
Stock  Bank  and  the  Bank  of  England  were  invalid, 
then,  deducting  the  debts  proved  thereunder  (together 
26,171/.  Is.  Id,),  the  assents  and  signatures  would  be 
less  than  three-fifths  in  value  of  the  debts  of  10/.  and 
upwards  proved  as  above  mentioned  ;  but  if  both  the 
said  powers  were  sufficient,  or  only  that  of  the  London 
Joint-Stock  Bank,  then  more  than  the  said  three-fifths 
igreed  to  and  signed  the  said  resolution. 

The  defendant,  in  compliance  with  his  said  proposal 
of  the  28th  of  February,  executed  a  bond  on  the  said 
Srd  of  April,  as  did  his  sureties,  whose  names  were 
mentioned  in  the  proposal  before  it  was  agreed  to ; 
and  on  the  10th  of  April,  the  defendant  deposited  with 
the  official  assignee,  as  trustee  for  the  creditors,  the 
said  bond  and  promissory  notes,  in  pursuance  of  the 
modified  proposal.  The  form  of  the  bond  was  not 
submitted  to  the  crediton,  or  the  plaintiffs,  or  the 
official  assignee,  but  it  lay  on  the  table  at  the  sitting 
of  the  said  Srd  of  April,  open  for  inspection.  It  was 
not  settled  by  the  Commissioner,  as  no  objection  was 
made  to  it  by  any  one.  The  plaintiffs  now  objected  to 
it  as  not  being  in  compliance  with  the  proposal 

On  the  10th  of  April,  1861,  the  defendant  tendered 
the  plaintifis  the  composition  of  10s.  in  the  pound, 
viz.,  4s.  in  the  pound  cash,  and  three  notes  for  the 
2ff.  in  the  pound  each,  on  the  amount  of  their  debt ; 
but  the  tender  was  refused.  The  notes  were  again 
deposited  with  the  official  assignee,  and  on  the  days 
they  respectively  fell  due  were  again  tendered  to  the 
pUintifis,  with  their  respective  amounts  in  cash ;  this 
tender  also  was  refused.  On  the  1st  of  March,  1862, 
the  whole  composition  of  10s.  was  tendered  to  the 
plaintiffs  in  cash ;  and  this,  too,  was  refused.  On  the 
8th  of  Mareh,  1862,  the  Court  of  Bankruptcy  granted 
certificates  to  the  defendant,  and  the  official  assignee, 
under  sections  221  and  222  of  the  Bankrupt  Law  Con- 


solidation Act,  1849.  Before  the  defendant  applied 
for  and  obtained  the  certificate,  all  the  crediton,  but 
the  plaintiffs,  bad  received  the  composition  of  10s.  in 
the  pound  in  full,  in  discharge  of  their  debts,  without 
objection,  many  receiving  the  whole  in  cash  at  one 
payment  Of  these  latter,  some  lived  in  the  country, 
and  a  few  of  them  were  paid  on  the  12th  of  April, 
1861,  and  some  few  othen  after  the  17th  of 
ApriL 

The  question  for  the  opinion  of  the  Court  is, 
whether,  under  the  ciroumstances  stated,  the  defen- 
dant has  any  defence  to  this  action.  If  the  Court  is 
of  opinion  that  he  has,  then  the  verdict  is  (o  bo 
entered  on  the  several  pleas  as  the  Court  may  direct 
If  the  Court  is  of  the  contrary  opinion,  then  the 
verdict  is  to  be  entered  for  the  plaintiffs  for  the 
amounts  of  the  said  judgments,  with  interest  at  4L 
per  cent  per  annum. 

By  the  proposal  mentioned  in  the  case,  and  which 
was  adopted,  the  cash  instalment  of  4s.  was  to  be  paid 
within  seven  days  after  the  Court  confirmed  any 
resolution  of  the  creditors  to  accept  a  modified  pro- 
posal ;  and  the  bond  to  the  official  assignee,  as  trustee 
for  the  creditors,  was  to  guarantee  the  last  three 
instalments  secured  by  the  defendant's  notes,  and  to 
be  settled  by  the  Commissioner  if  the  parties  differed. 
The  bond  was  conditioned  to  be  void  if  the  defendant 
duly  made,  and  had  ready  for  delivery,  the  notes  as 
mentioned  in  the  modified  proposal  of  the  28th  of 
February,  1861,  in  the  manner  and  within  the  period 
therein  specified,  and  if  the  three  last  of  the  said 
instalments  were  duly  paid  at  the  times  and  .in  the 
manner  provided  by  the  modified  proposal ;  "or  il^ 
before  any  default  should  be  made  in  payment  of  the 
said  instalments,  or  any  of  them,  or  any  part  thereoC 
the  said  T.  H.  Mortimore  should  be  adjudicated  a 
bankrupt  in  respect  of  any  debt  proved  or  proveablo 
under  the  said  petition  so  filed  by  him  in  the  ssid 
Court  of  Bankruptcy  as  aforesaid." 

/.  BnnoM  (Totige  with  him),  for  the  plaintiffs. 

The  certificate  obtained  by  the  defendant  under 
12  ft  18  Vict  c.  106,  8.  221,  is  no  defence  to  this 
action,  for  it  is  no  absolute  discharge  unless  he  has 
strictly  carried  into  effect  the  requiremenu  of  the 
resolution  of  the  creditors ;  there  are  a  yariety  of 
objections  to  it. 

AlUard  v.  Wesson,  7  Exch.   758;    affirmed  in 
Error,  8  Exch.  260. 

1st  It  is  no  discharge  of  the  judgment,  though  it 
may  be  of  the  debt,  for  the  debt  did  not  exist  as  a 
judgment  debt  at  the  time  of  the  certificate. 
Van  Scmdau  v.  Carsbie,  8  B.  &  Aid.  13, 
is  distinguishable  as  the  case  of  a  certificate  granted  in 
a  regular  bankruptcy. 

[This  point  was  abandoned.] 

2nd.  There  was  no  lavrful  adjournment  after  the 
decision  of  the  Lords  Justices ;  so  that  the  projwMl 
was  not  assented  to  by  the  creditors  at  tlM  first 
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sitting,  or  some  ac^ouriuneiit  thereof^  as  required  by 
section  215. 

Srd.  The  certificate  is  yoid,  because  there  were  not 
safficient  assents  under  section  216  ;  for  thongh  the 
persons  who  represented  the  joint-stock  companies 
acted  nnder  powers  of  attorney  under  seal,  the 
managers  and  secretaries  of  the  companies  who  exe- 
cuted those  powers,  had  no  authority  to  give  them  ; 
and  if  they  had,  they  were  not  authorised  by  the  seal 
of  their  companies  to  do  so ;  so  that  it  must  be  taken 
that  the  agents  of  the  companies  acted  at  the  second 
sitting  on  letters  of  attorney  without  seal  But  the 
letter  of  attorney  mentioned  in  section  217  must  be 
under  seal, 

Rex  Y.  Faunilerayf  2  Bing.  413  ; 
Co.  Litt.  62  a. 

4th.  The  provisions  of  the  agreement  under  section 
216  have  not  been  carried  into  effect :  for 

(a)  The  bond,  instead  of  being  simply  for  pay- 
ment of  the  instalments,  is  conditioned  to  be  void 
on  proceedings  in  bankruptcy  ; 

(h)  Some  of  the  creditors  were  paid  in  full  in  cash, 
instead  of  partly  by  cash  and  partly  in  notes  ; 

(e)  Some  creditors  were  paid  their  instalments  after 
tbe  proper  time. 

JSwns  V.  Powi$,  1  Exch.  601 ; 

Cumber  r.  Wane,  1  Sm.  L.  C.  288,  295  (5th  ed.). 

Mcmisty,  Q.C,  {Holland  with  him),  for  the  defen- 
dant, was  not  called  upon. 

Williams,  J. — We  are  all  of  opinion  that  our 
judgment  should  be  for  the  defendant.  The  chief 
objectiDn  urged  against  the  defence  he  sets  up  rests 
on  the  decision  in  AUcard  v.  Weeaon  {loc  cit,), 
which  establishes  that  a  certificate  under  section  221 
of  the  12  ft  18  Vict.  c.  106,  is  not  conclusive  as  to  the 
fact  of  the  resolution  and  agreement  having  been 
carried  into  effect,  and  the  creditors  having  been  satis- 
fied ;  and  it  is  said  the  certificate  can  only  be  granted 
on  the  resolution  and  sgreement  being  carried  into 
effect,  and  the  creditors  being  satisfied. 

As  to  the  olrjections,  that  the  agreement  has  not 
been  carried  into  effect,  because  some  of  the  creditors 
hare  been  paid  in  cash  instead  of  in  the  way  pre- 
scribed by  the  proposal ;  and  that  some  creditors 
accepted  notes  at  a  later  date  than  the  proposal 
intended ;  we  think  that,  as  the  creditors  have  in 
substance  been  satisfied,  and  as  the  plaintiffs  might 
hsve  had  a  performance  of  the  agreement,  those  objec- 
tions are  not  open  to  them. 

Then  it  was  objected,  that  the  bond  was  not  given 
as  contemplated  by  the  proposal,  because,  instead  of 
simply  guanateeing  the  payment  of  the  latter  instal- 
ments, it  was  conditioned  to  be  void,  if  proceedings  in 
Unkmptcy  were  taken  before  default  in  payment. 
But  we  think  the  bond  was  only  intended  to  secure 
tbe  coodstion  as  to  the  payment  of  the  instalments, 
and  tbtt  tiiqr  ^^^  properly  paid  before  the  certificate 
W  [pTiiiiri   ^Elit  certificate  cannot  be  invalidated  by  a 


mere  informality  of  that  kind  in  the  bond ;  the  bond  was 
to  secure  the  performance  of  a  thing  that  was  accord- 
ingly done,  and  done  before  the  certificate  was  granted. 
Then  section  217  provides,  that  any  person,  duly 
authorised  by  letter  of  attorney  fix>m  a  creditor  who  has 
proved  for  10^.  or  upwards,  may  vote  on  the  question 
of  assent  or  dissent  to  the  proposal  of  the  petitioning 
trader ;  and  a  sufficient  number  of  creditors  did  assent, 
if  the  votes  of  those  are  to  be  counted  who  had  autho- 
rity from  creditors,  but  not  by  warrant  of  attorney 
under  seal  For  many  purposes  a  letter  of  attorney 
must  be  by  deed  (Co.  Litt.  52  a),  but  it  need  not  be 
so  in  all  cases.  The  powers  of  attorney  here  were 
given  by  the  managers  of  unincorporated  joint-stock 
companies,  and  it  is  objected  that  they  were  not 
authorised  under  seal  to  do  so  ;  but,  bearing  in  mind 
the  object  of  the  Legislature,  and  that  it  is  practically 
impossible  for  unincorporated  joint-stock  companies 
to  constitute  an  attorney  to  vote  for  them  by  deed,  we 
are  not  compelled  to  say  that  the  letter  of  attorney 
here  must  necessarily  be  a  warrant  of  attorney  under 
seal.  Alloard  v.  Weaaon  is  a  binding  authority  that  a 
creditor  may  object,  notwithstanding  the  certificate, 
if  no  proper  notice  were  given  him;  but  I  do  not 
admit  that  it  is  an  authority  that  as  to  other  matters 
the  certificate  is  not  conclysive  as  to  the  regularity  of 
the  proceedings.  Sx  parte  Ackroyd  (1  M.  D.  &  D. 
555),  is  directiy  in  point  on  the  informality  of  the 
letters  of  attorney.  There  is  nothing  in  the  other 
points.  As  to  the  a4Journment  not  being  a  proper 
one,  the  Lords  Justices  remitted  the  case  to  the  statua 
qtu}  when  the  order  was  made  which  they  reversed. 
As  to  the  judgment  being  obtained  after  the  certificate, 
the  authorities  are  conclusive,  and  the  point  was 
rightly  abandoned.  I  thinjc,  therefore,  that  the  certi- 
ficate is  valid,  and  a  good  bar  to  the  action. 

W1LLE8,  J. — It  is  objected  that  some  of  the  creditors 
received  cash  in  fiiU,  instead  of  being  paid  in  part  by 
promissory  notes.  They  received  more  than  they 
bargained  for.  The  previous  payment  would  have 
operated  as  a  payment  of  the  notes  when  due,  sup- 
posing they  had  been  given,  so  that  it  would  have  been 
useless  to  give  them,  and  no  fraud  or  preference  of 
creditors  is  suggested. 

The  next  objection  is,  that  some  of  the  creditors 
received  the  first  instalment  after  the  seven  days  fixed 
for  the  payment  of  it ;  and  if  they  made  the  objection 
it  might  be  a  good  answer  to  the  defence  {Hassa^  v. 
Mare,  30  L.  J.  Ex.  97),  as  the  same  considerations  are 
to  be  applied  to  a  composition  under  the  statute  as  to 
a  composition  independent  of  it.  Here  the  payment 
to  some  few  creditors  was  postponed  accidentally,  and 
not  by  any  arrangement  that  could  interfere  with  the 
rights  of  the  plaintiffs,  who  had  everything  that  was 
due  to  them  tendered  at  the  right  time.  Those  who 
accepted  the  instalment  after  tiie  time  waived  their 
objection,  as  they  had  a  right  to  do. 

The  debtor  engaged  that  the  bond  should  be  a  suffi- 


190 


THE  NEW  REPOETS. 


[IT  Dn.  lS6i 


cient  security  for  the  last  three  instalments,  and  there 
was  a  condition  in  the  bond  that  if,  before  defistult  in 
payment  of  the  instalments,  the  defendant  was  made 
bankrupt  in  respect  of  debts  proved  or  proveable  under 
the  petition,  it  should  be  void.  That  might  have  been 
a  serious  objection  but  for  this,  that  no  one  could  pro- 
ceed to  a4iudication  in  bankruptcy  in  this  case  ;  the 
creditors  bound  by  the  deed  could  not,  any  more  than 
creditors  who  had  assented  to  a  composition  inde- 
pendent of  the  act,  if  the  debtor  had  fulfilled  lus  agree- 
ment, or  if  the  time  for  fulfilment  was  not  come.  It 
would  be  a  yiolation  of  the  agreement  between  them 
to  proceed  before  any  default  of  the  debtor,  who  was 
ftdfiUing  an  engagement  substituted  by  the  agreement 
for  the  original  debt  Then  was  there  any  creditor 
who  had  no  notice  of  the  proceedings  under  the 
arrangement,  or  one  to  whom  an  excepted  debt  was 
due,  who  might  have  made  the  defendant  a  bankrupt  f 
As  there  is  no  mention  of  such  a  creditor  in  the  case, 
we  must  take  it  there  was  not 

All  the  other  objections*  I  think,  fail ;  and  the 
Court  seldom  has  a  case  before  it  in  which  the  debtor 
has  so  thoroughly  complied  with  all  his  engagements 
as  in  this. 

Btles  and  Kjuung,  JJ.,  concurred. 

JudgnufiUfor  the  defendanL 
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O.  P. 

28,  24,  25  JUNS,  186i. 

£ill  of  Lading — Charter-party — **Kin^8 
Enemies," 

Defindant  sigrud  a  biU  of  lading  at  Odeaaa,  hy  which 
he  agreed  to  carry  a  cargo  thence  to  Great  Britain  for 
JT,  at  Odessa,  who  indorsed  the  bUl  of  lading  to  the 
plavniiffs,  who  were  English,  The  ship  sailed  under 
Mecklenburg  colours,  and  the  owners  and  the  defendant 
were  svJbjeds  of  the  Duke  of  Mecklenburg-Schwerin, 
Amongst  the  perils  excited  hy  the  bill  of  lading  was, 
**the  king's  enemies;"  amongst  those  excepted  in  the 
charter-party,  ** enemies,  and  restraint  of  princes;** 
and  the  HU  of  lading  contained  a  reference  to  the 
charter-party : — 

Held,  that  ''kin^s  miemies,"  in  the  hUl  of  lading 
at  any  rate  included  enemies  of  the  Ihtke  of  MeckUn- 
hurg-Schwerin. 

Held,  also,  that  the  perils  exerted  in  the  charter- 
party  were  not  incorporated  into  the  bill  of  lading,  and 
that  the  dtfendant  could  not  avail  himself  of  th&m. 

The  declaration  stated  that,  after  the  14th  of  Augusti 
1855,  certain  persons  in  parts  beyond  the  seas,  to  wit 
Messrs.  G.  Kellner  k  Co.,  at  Odessa*  delivered  certain 
goods  to  the  defendant  to  be  carried  by  him  in  his 
ship  from  Odessa  to  Cork  or  Falmouth  for  orders,  and 
thence  to  one  of  certain  porta  as  ordered  under  a 
bill  of  lading  signed  by  the  defendant,  whereby  the 
defendant  agreed  to  deliver  the  goods  at  the  port  of 


destination,  "  the  act  of  God,  the  king's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  what  nature  and  kind 
soever,  excepted,  unto  order  and  assigns  paying  freight 
for  the  said  goods,  and  all  other  conditions  as  per 
charter-party,"  dated,  &c,  at  Odessa,  with  avenge 
accustomed  :  it  then  averred  that  the  plaintiff  became 
owner  of  the  goods  by  indorsement  of  the  bill  of  Isding 
to  him  by  Kellner  &  Co. ;  that  the  ship  with  the  goods 
on  board  arrived  at  Falmouth,  and  that  the  defendant 
was  then  duly  orde^  by  the'  plaintiff  to  proceed  to 
limerick ;  and  that  conditions  precedent  weie  per- 
formed :  and  then  laid  as  breach,  that  the  defendint, 
though  not  prevented  by  any  of  the  excepted  perils, 
made  default  in  obeying  the  said  order,  and  proceeding 
with  the  cargo  to  Limerick  in  pursuance  of  the  said 
bill  of  lading  and  charter-party;  and  claimed  damiga 
for  loss  of  profits. 

The  5th  plea  set  out  the  charter-party,  which  de- 
scribed the  master  as  of  the  good  ship  ....  "onder 
Mecklenburg  colours,  now  in  the  port  of  Odessa,*' 
and  the  charterers  as  ''Messrs.  G.  Kellner  k  Co., 
merchants  and  charterers ; "  the  voyage  to  be  to  a 
safe  port  in  Great  Britain  or  Ireland,  except  the  north- 
west coast  of  the  latter ;  or  on  the  Continent  between 
Havre  and  Hamburg,  Belgium  excepted ;  calling  at 
Cork  or  Falmouth,  at  master's  option,  for  orders ;  the 
perils  excepted  being,  "the  act  of  God,  enemies, 
fire,  restraint  of  princes,  and  all  and  every  dangers 
and  accidents  of  the  seas»  rivers  and  navigation, 
of  what  nature  or  kind  soever,  daring  the  said 
voyage." 

It  then  set  out  the  bill  of  lading,  and  averred  that 
the  owners  of  the  ship  and  the  defendant  were  subjects 
of  the  Duke  of  Mecklenbutg-Schwerin,  and  that  the 
ship  was  a  Mecklenburg  ship,  sailing  under  Mecklen- 
burg colours,  and  that  the  default  complained  of  was 
caused  by  the  act  of  the  enemies  of  the  Duke  of 
Mecklenbuig-Schwerin,  being  the  king's  enemies 
within  the  true  intent  and  moaning  of  the  bill  01 
lading. 

The  6th  plea  repeated  the  5th  plea»  as  to  the  bill  of 
lading  and  charter-party,  by  reference  thereto,  snd 
averred  that  the  default  complained  of  was  caused  by 
the  act  of  enemies  during  the  voyage,  within  the  trae 
intent  and  meaning  of  the  charter-psurty. 

The  7th  plea  similarly  referred  to  the  5th,  and 
averred  that  the  default  complained  of  was  caused  b j 
the  restraint  of  princes,  within  the  true  intent  and 
meaning  of  the  charter-party. 

Demurrer  to  the  declaration. 

Further  replication  to  the  5th  plea,  that  the  said 
bill  of  lading  and  charter-party  were  respectively  made 
and  signed  at  Odessa,  in  the  Empire  of  Bnssia.  and 
that  the  said  Messrs.  Kellner  k  Co.  were  not,  nor  was 
any  of  them,  a  subject  or  subjects  of  the  Duke  of 
Mecklenburg-Schwerin. 

Demurrer  to  pleas  0  and  7. 

Demurrer  to  the  further  replication  to  the  5th  plea. 
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SirO,  ffonyman  {iMshf  Q,C.,  with  him),  for  the 
pltintiffB. 

The  goods,  a  cargo  of  wheat,  were  shipped  at  Odessa 
in  Russia  by  foreigners,  and  the  plaintiffs,  the  in- 
dorsees of  the  bill  of  lading,  were  English.  The  ship- 
ovners,  and  the  defendant,  who  signed  the  bill  of 
Iiding,  were  salq'ects  of  the  Duke  of  Mecklenbtltg- 
Schwerin.  The  port  of  dischaige  was  British,  and  the 
ship  was  captured  while  on  the  Toyage  by  a  Danish 
endser,  Denma^  being  at  war  with  Meeklenboig,  but 
at  peace  with  thii  conntry  and  Rossis.  Though  the 
ship  was  under  Mecklenburg  ookran,  the  enemiea  of  the 
Duke  wore  not  "  king^s  enemies  "  within  the  metaing 
of  the  bill  of  lading.  The  defendant  cannot  avail 
himself  of  the  exceptions  in  the  charter-party. 

Mellishf  Q.O.  (Bannen  with  him),  for  the  defendant 
*'  The  king's  enemies**  wiU  include  any  hostile  govern- 
ment, as  a  king  is  any  person  with  sovereign  autho- 
rity ;  and  they  must  be  the  enemies  of  the  king  whose 
subject  the  shipowner  is.  If  the  king  of  the  shipper 
were  meant,  tiiere  would  be  great  difficulty  in  the 
case  of  a  general  ship.  The  exceptions  in  the  charter- 
party  are  incorporated  in  the  bill  of  lading. 

^>  0,  Honyman  in  reply. 

WiLLXS,  J.— The  defendant  makes  two  points  :  Ist 
That  he  was  prevented  obeying  the  orders  by  the  acts 
of  the  enemies  of  his  sovereign,  the  Duke  of  Mecklen- 
burg-Schwerin,  and  that  the  bill  of  lading  contains 
an  exception  of  the  acts  of  the  enemies  of  the  Duke. 
2nl  That  the  bUl  of  lading  was  for  the  conveyance  of 
goods  on  a  voyage  in  respect  of  which  there  was  » 
charter-party,  and  that  the  larger  terms  of  the  ex- 
ception in  the  charter-party  are  incorporated  with  the 
bill  of  lading,  and  the  default  occurred  through  one 
of  the  perils  excepted  in  the  charter-party. 

Mr.  Mellish  will  probably  be  satisfied  if  we  give 
judgment  now  only  on  the  first  point.  The  question 
depends  on  the  construction  to  be  put  upon  "the 
king's  enemies"  in  the  excepted  perils  in  the  bill  of 
lading.  We  have  to  chooee  between  three  persons 
who  are  on  an  equality,  as  to  satisfying  the  term 
''king,**  viz.,  the  Emperor  of  Russia,  the  Queen  of 
England,  and  the  Duke  of  Mecklenburg-Schwerin. 
Strictly,  no  one  of  them  can  be  called  *'king  ;**  but 
the  word  here  simply  means  a  sovereign  capable  of 
tnakiDg  war,  and  on  whom  war  can  be  made.  There 
was  abmidant  reason  why  the  defendant  who  signed 
the  bin  of  lading  should  stipulate  for  immunity  from 
dangers  from  the  enemies  of  his  own  king,  and 
nasoAs  which  would  not  apply  in  the  case  of  other 
kings ;  and  therefore,  I  think  he  is  the  king  intended. 
At  any  xate^  '* king's  enemies'*  must  include  the 
enemies  of  the  sovereign  of  the  person  who  makes  the 
itipolitioB.  There  must,  therefore,  be  judgment  for 
ti»  Hahfi^mt  on  the  demurrer  to  the  5th  plea. 


Bvtai^  X--"  King's  enemies "  will  at  least  oom- 
priM  Hi  tinrinm  of  the  sovereign  of  the  carrier. 


The  exception  of  king's  enemies  and  restraint  of 
princes  includes  all  intermptioaa  by  lawful  powers. 
An  interruption  by  pirates  oomes  under  dangers  of  the 
sea  (2  BolL  Abr.  248,  pL  10;  and  Pickering  r. 
Barkieif,  there  dted;  jBoHm  t.  WoUtford,  Comber- 
bM^,«6). 

KxATiNa,  J.,  concurred. 

25  Juke,  1864. 

WiLLSS,  J.,  stated  that  on  the  other  point  in  the 
case,  the  Court  considered  that  the  exception  in  the 
charter-party  was  not  incorporated  into  the  bill  of 
lading. 

JudgmBHt  accordingly. 


Hblfs  and  Others  v. 


O.P.  ) 

25  Jmrs,  10,  Nov.  1884.  ) 

GosU  of  preparing  Marriage  Settlement  by  Lad}f% 
Solicitor — Infant — Settlement  a  neoeuary,, 

It  %8  the  custom  of  tKe  profusion  that,  in  marriage 
aeUlenunia  ofpereonaUy,  the  lad^fB  aolicitor  should  pre- 
pare the  deed,  and  that  the  huaband  should  pay  for  it  / 
and  the  retainer  is  that  of  the  lady,  orksr  parent,  or  some 
one  standing  in  loco  parentis  to  her:  and,  therefore, 
the  htLsband  is  legally  lidUe  to  indemnify  whoever,  on 
the  part  of  the  wife,  has  properly  incurred  expense  by 
such  retainer. 

A  marriage  settlement  on  a  female  infant,  who  has  no 
certain  provision  without  it,  and  who  herseffhasno  pro- 
perty to  settle,  is  a  necessary,  so  that  she  ean  bifui  hersHf 
by  a  contract  to  pay  the  costs  qf  pr^^ring  it, 

Dedsration  for  money  payable  by  the  defendants  for 
work  done,  materials  provided,  and  money  paid  by  the 
plaintiffs  for  the  feaude  defendant  dwm  sola  at  her 
request 

Pleas,  never  indebted,  payment,  and  the  infancy  of 
the  female  defendant ;  and  replication  to  the  last  plea, 
that  the  debt  was  contracted  in  respect  of  necessaries. 
Issue  on  the  two  other  pleas  and  the  replication. 

At  the  trial,  bef<»e  E^le,  &  J.,  a  verdiot  was  entered 
for  the  plaintiffs  by  consent,  sulyect  to  a  special  case^ 
the  Court  to  draw  inferences  of  fact. 

From  the  case  it  appeared  that  the  pWi^tifff  were 
attorneys,  and  that  in  the  year  1862  the  male  defendant. 
Captain  Clayton,  was  engaged  to  the  female  defendant^ 
his  present  wife.  She  was  then  eighteen  years  old, 
and  had  resided  with  her  father.  Colonel  Somerset^ 
from  her  birth.  On  the  14th  of  August  the  lady's 
father  called  at  the  office  of  the  plaintiffs,  who  had 
occasionally  acted  as  his  attorneys  before,  with  a  letter 
to  him  from  Captain  Clayton,  in  which  the  latter  pro- 
posed to  settle  on  his  intended  wife  the  sum  of  10,000Z., 
and  1002.  a  year,  adding,  *'  I  shall  be  much  obliged  if 
you  wUl  nominate  a  trustee  ;  and  I  refer  you  to  my 
solicitor,  Hr.  Barnard,  of,"  ftc  The  father  accord- 
ingly requested  the  plaintiffs  to  take  the  necessary 
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steps  on  the  part  of  his  daughter,  and  commnnicata 
wiUi  the  trustee  whom  he  had  nominated. 

The  plaintifiB  accordingly  wrote  to  Mr.  Barnard, 
the  same  day,  informing  him  that  they  were  instructed 
by  the  lady's  father  to  prepare  the  settlement,  upon 
which  Mr.  Barnard  wrote  back  that  Captain  Clayton 
had  some  time  before  instructed  him  to  do  so,  and 
that  he  had  consequently  already  prepared  the  deed. 
To  this  the  plaintiffs  replied,  that  a  marriage  settle- 
ment on  a  lady  was  alwajrs  prepared  by  her  solicitor, 
and  that  the  husband  paid  for  it ;  and  they  offered  to 
submit  the  question  to  the  president  or  council  of  the 
Incorporated  Law  Society. 

The  matter  was  accordingly  referred  to  Mr.  Cookson, 
and  he  was  clearly  of  opinion  that  it  was  the  custom  of 
the  profession  that  the  lady*s  solicitor  should  prepare 
the  settlement,  and  that  the  husband  should  pay  for 
it ;  and  thereupon  the  plaintiffs  prepared  the  settle- 
ment 

On  the  1st  of  September  one  of  the  plaintiffs  called 
on  the  lady  at  her  father's  house,  to  make  an  appoint- 
ment for  the  execution  of  the  settlement  by  her ;  and 
on  the  8rd  he  and  Mr.  Barnard  went  to  the  &ther*s 
house,  and  the  lady  and  her  father  then  executed  the 
deed ;  but  the  plaintiffs  had  no  other  interview  or 
communication  with  her  on  the  subject.  The  marriage 
took  place  on  the  4th  of  September,  and  in  the  follow- 
ing April  the  plaintiffs  sent  in  the  bill  for  preparing 
the  settlement  to  Captain  Clayton ;  but  he  refused  to 
pay  it,  on  the  ground  that  he  did  not  retain  them. 
The  plaintiffs  were  advised  that,  though  Captain  Clay- 
ton was  liable,  there  was  no  privity  between  him  and 
them ;  and,  accordingly,  the  father  gave  his  cheque 
for  the  amount  of  the  bill,  and  sued  the  male  defendant 
for  money  paid  to  his  use.  Before  the  trial,  however, 
the  plaintiffs,  acting  on  advice  that  the  action  would 
not  lie,  and  that  in  point  of  law  the  retainer  was 
given  by  the  lady,  paid  the  money  back  to  the 
&tfaer,  and  he  abandoned  the  action.  The  plaintiffs 
then  brought  the  present  action ;  and  the  question 
for  the  Court  was,  whether  the  defendants  were  liable 
in  it. 

Oray^  0.(7.,  aigued  for  the  plaintiffs,  that  they 
acted  on  the  known  usage  in  the  profession,  and  gave 
credit  to  the  husband ;  and  that  the  lady  knew  the 
plaintiffs  were  acting  for  her. 

ffaytoard  v.  FicU,  8  C.  &  P.  59  ; 
that  the  payment  was  by  mistake,  and  was,  therefore, 
no  payment ;  and  that  the  marriage  settlement  was  a 
necessary, 

ChappU  V.  Cooper,  18  M.  &  W.  252 ; 

Bray^awr.  JBaUm,  5  Bing.  N.  C.  281. 
[Williams,  J.,  refeired  to, 

Rains/ord  v.  Fenwick,  Carter,  215.] 

Muddletton,  Q.C,  {IwUrwiek,  with  him),  for  the 
defendants,  aigued,  that  there  was  no  retainer  by 
them  ;  and  that,  if  the  marriage  had  not  taken  place, 
the  plaintiflb  would  have  looked  to  the  father. 


SmUh  r.  Cftbmm,  2  Peake,  52  : 
Chitty  on  Contracts,  p.  188  (6th  ed.). 

Oray,  Q.0,,  was  not  called  upon  to  reply. 

Cur,  ado,  vutt. 

10  Not.  1864. 

WiLLBS,  J.,  now  delivered  the  judgment  of  the 
Court  {WilUa,  ByUs,  and  Keating,  J  J.)  as  follom  :— 

This  case  was  well  aigued  at  the  sittings  alter 
Trinity  Term  by  Mr.  Gray  for  the  plaintiffs  and  Mr. 
Huddleston  for  the  defendants.  It  was  an  action 
brought  by  solicitors  to  recover  the  costs  of  preparing 
a  settlement  upon  the  marriage  of  the  defendints, 
claimed  as  a  debt  payable  by  the  defendant,  Mib. 
Clayton,  her  husband  being  made  a  party  for  con- 
formity only.  The  pleadings  raise  two  questions: 
1st,  whether  there  was  any  debt  incurred  by  Mrs. 
Clayton  in  respect  of  these  charges ;  2nd.,  whether,  if 
incurred  by  her,  infancy  is  a  bar.  The  plea  of  payment 
was  properly  abandoned.  These  are  the  only  questions, 
and  they  affect  the  liability  of  the  wife  alone.  No  ques- 
tion as  to  who  is  liable,  if  she  is  not,  is  directly  in 
issue. 

The   mairiage   took  place   in   September,  1861 
At  that  time  Mrs.  Clayton  was  about  eighteen,  and  np 
to  that  time  she  had  from  her  childhood  lived  in  ber 
father's  house  as  one  of  his  family,  and,  as  most  be 
presumed  in  the  absence  of  any  statement  to  the  con- 
trary, upon  the  same  terms  as  an  unmarried  daughter, 
without  property  of  her  own,  usually  lives  under  her 
father's  roo^  that  is  to  say,   at  his  expense.    The 
settlement  was  altogether  of  personal  property  of  the 
husband,  viz.,   10,0002.,  and  1002.  a  year  for  pin 
money.     It  must  be  taken  to  have  been  a  proper 
settlement,  and  such  as  was  beneficial  to  the  lady  ss 
well  as  the  gentleman  ;  and  we  should  therefore  feel 
little  difficulty  in  dealing  with  the  question  of  infancy, 
assuming  that  of  retainer  to  be  decided  in  £svoar  of 
the  plaintiffs.    The  instructions  for  the  settlement 
were  given  to  the  plaintiffs  by  the  lady's  father,  who 
had  occasionally  previously  employed  them  as  his 
solicitors.    At  the  time,  he  handed  them  the  letter  of 
the  intended  husband  proposing  the  settlement  and 
referring  to  his  solicitor.    A  correspondence  ensued 
between  the  plaintiffs  and  the  solicitor  named  by  the 
husband,  in  which  each  claimed  the  right  to  prepare  the 
settlement  In  the  end  they  sgreed  to  i«fer  the  matter 
to  Mr.  Cookson,  who  decided  that,  beyond  all  doubt, 
the  practice  in  the  profession  i%   that   the  lady's 
solicitor  should  draw  the  settlements,  •Hrliiig^  that  the 
gentleman  should  have  the  privilege  of  paying  for  them. 
Of  the  correctness  of  this  opinion  as  to  settlements 
of  personal  property,  such  as  that  under  consideration, 
no   doubt   was,    or  properly  could    be,    suggested. 
Accordingly  the  husband's  solicitor  gave  way,  and  the 
settlement  was  prepared  by  the  pUuntifiii  under  the 
direction  of  the  trustee  named  by  the  father  on  behalf 
of  the  lady ;  and  it  was  executed  by  both  the  defen- 
dants previous  to  their  marriage.      In  allowing  the 
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gettlement  to  be  prepared  liy  tiie  plaintiffs,  the  bus- 
band's  solicitor  acted,  it  is  true,  withoat  any  positiTe 
or  expi^Bss  aathority  from  his  client ;  bizt  he  did  so  in 
the  ezetcise  of  a  just  discretion,  and  acting  within  the 
809pe,  as  it  appears  to  ns,  of  his  retainer  to  act  for  the 
intended  hnsband,  which  involved  an  authority  to  do 
tiiMt  was  right  and  nsnal  on  his  behalf  in  the  bnsiness. 

We  think  the  reference  by  Captain  Clayton  to  his 
solicitor  cannot  properly  be  constmed  as  exdnding  the 
ordinaiy  usage.  Indeed  his  employing  a  s<dicitor  of 
his  own  in  the  first  instance,  if  he  thooght  the  settle- 
ment was  to  be  prepared  by  that  gentleman,  shows 
that  he  knew  the  expense  was  in  some  riiape  to  fall 
upon  himself.  He  might  naturally  employ  a  solicitor 
to  see  that  the  settlement,  by  whomsoever  it  was  pre- 
pared, was  properly  expressed.  His  reference  to  his 
*' solicitor,  Mr.  Charles  Barnard, "  in  his  letter  pro- 
podng  the  settlement,  moreover,  was  of  itself  a  war- 
rant for  the  lady's  friends  to  deal  with  Mr.  Barnard 
as  having  anthority,  acting  on  his  behalf,  to  do  and 
consent  to  all  that  was  right  and  usual  in  such  a 
transaction,  and  no  secret  instructions  could  affect 
that  primd  facie  authority.  Therefore  that  Captain 
Clayton  ought  to  pay  the  plaintiffs,  we  entertain  no 
doubt ;  and  we  consider,  further,  that  the  duty  to  do 
so  is  not  merely  an  honorary  obligation  on  his  part, 
but  also  a  legal  liability,  arising  out  of  the  ordinary 
course  of  business^  by  which  in  such  a  case  the  soli- 
citor employed  on  the  part  of  the  lady  is  to  prepare  the 
settlement,  and  the  gentleman  is  to  pay  the  bill. 

In  order  to  determine  the  present  case,  it  will  be 
necessary  to  consider,  in  the  fint  place,  the  origin  of 
this  liability, — ^whether  as  upon  an  original  liability 
of  the  husband  to  the  solicitor,  who  is  to  be  considered 
his  for  this  purpose,  or  only  as  a  liability  to  reimbnrae 
the  expenses  of  the  settlement  which  the  lady,  or  her 
father,  or  person  standing  in  the  place  of  a  parent, 
may  have  incurred.  We  think  the  latter  to  be  the 
correct  view.  The  employment  of  the  lady*s  solicitor 
to  prepare  the  settlement  is  not  a  mere  compliment  or 
matter  of  patronage ;  it  has  also  the  substantial  object 
of  satisfying  the  lady's  friends  that  all  proper  care  has 
been  exercised  on  her  behalf  by  some  person  in  whom 
Ihef  confide,  and  of  giving  a  remedy  for  negligence  by 
sctbtt  against  the  solicitor.  He  does  not  the  less  act 
•s  the  solicitor  of  the  lady  or  her  parent,  because  the 
intended  husband  is  to  be  ultimately  liable,  in  the 
event  of  the  marriage  taking  place. 

The  proper  conclusion  therefore  is,  that  the  retainer 
is  to  be  considered  as  that  of  the  lady  or  her  parent, 
u  the  case  may  be,  but  that  usage  makes  the  husband 
liable  to  indemnify  whoever  on  the  part  of  the  wife 
bss  properly  incurred  expense  by  retaining  the  solicitor 
to  prepare  a  settlement,  in  the  propriety  of  which  the 
latter  has  so  large  an  interest.  This  precise  question 
ia,  as  might  be  expected,  bare  of  authority  :  but  the 
ordinary  case  of  a  lease,  which  in  practice  is  prepared 
by  tbe  landlord's  solicitor  and  paid  for  by  the  tenant, 
fnnitahM  an  analogy.    In  rach  a  case^  if  the  landlord 


pays  upon  the  defacdt  of  the  tenant,  the  former  may 
upon  the  usage  maintain  an  action  against  tHe  latter 
for  the  money  padd,  Oruell  v.  Robinaon  (3  N.  C.  10  ; 
3  Scott,  899).  Such  was  the  nature  of  the  action 
brought  by  Colonel  Somerset  in  this  case,  to  which 
there  was  no  answer  if  the  retainer  was  by  him  on  his 
own  account,  and  not  as*  agent  on  tbe  behalf  of  hia 
daughter.  That  action  was  abandoned  upon  the  notion 
that  in  point  of  law  the  retainer  was  by  Mrs.  Claytoa 
before  her  marriage-,  and  that  the  daim,  therefore^ 
dioiild  be  made  in  the  present  form. 

From  the  above  it  follows  that  either  the  defendant 
was  liaUe  in  the  abandoned  action,  or  that  the  defen- 
dants are  Bable  in  this.  It  furtiier  follows  that  the 
liability  turns  upon  the  qnsstbn,  whether  the  work 
was  done  upon  the  retainer  of  Colonel  Somerset  as 
acting  for  himself,  or  as  agent  for  and  on  behalf  of 
his  daughter.  In  the  former  case  judgment  for  the 
defendants^  upon  the  ground  that  Mrs.  Cbyton  is  not 
liable,  though  Captain  Clayton  is  :  in  the  latter,  judg- 
ment for  the  plaintiffs^  upon  the  ground  that  Mrs. 
Clayton  is  liable. 

The  question  upon  which  the  dedsion  of  the  case 
thus  turns  is  one  of  fact,  which  a  jury,  upon  ascer- 
taining that  Ci^[>tain  Clayton  was  at  all  events  ulti- 
mately liable,  would  probably  make  short  work  of. 
The  parties,  however,  have  substituted  the  Court  for 
the  jury  :  and  we  are  bound  to  give  a  verdict  upon 
that  question  of  fact  in  accordance,  so  far  as  the  form 
of  the  question  allows,  with  the  merits  of  the  case, 
and  such  as,  if  given  by  a  jury,  we  should  not  have 
felt  dissatisfied  with,  or  set  aside  as  being  contrary  to 
the  weight  of  evidence.  Kow  the  evidence  to  make 
out  that  Colonel  Somerset  was  the  proper  and  only 
client  of  the  plaintiff's,  was  his  instructing  them  in 
person  in  the  first  instance,  and  naming  the  trustee^ 
taken  in  connection  with  the  fact  that  the  young  lady 
was  a  minor,  and  a  member  of  her  father's  family, 
living,  as  to  all  ordinary  wants,  at  his  expense.  The 
evidence  to  prove  Mrs.  Clayton  liable,  on  the  other 
hand,  was  that  the  instructions  were  given  by  her 
father  and  by  the  trustee  on  her  behalf ;  that,  know- 
ing, as  she  must  have  done,  that  a  settlement  was 
being  prepared,  she  authorised  and  ratified  those 
instructions  by  signing  the  settlement  when  prepared ; 
and  that  after  all  she  was  the  person  most  and  princi- 
pally interested.  The  expense  thus  incurred  was  not 
part  of  the  ordinary  continuous  outgoings  for  clothing, 
food,  and  such  like,  for  which  the  pater-familias  would 
have  the  bills  sent  into  him  as  a  matter  of  course.  It 
was  an  occasion  of  a  single  and,  though  not  extraor- 
dinary, exceptional  character,  in  which  it  was  not 
unreasonable  or  improbable  that  the  person  to  be 
chiefly  benefited  should  incur  a  liability,  which  the 
fact  of  the  marriage  would  transfer  to  the  shoulders 
of  the  person  who  ultimately  ought  to  bear  it 

In  these  circumstances  we  think  it  may  justly  be 
concluded,  that  there  was  a  retainer  by  Mrs.  Clayton 
as  principal,  through  her  father,  who  acted  on  her 
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behalf  as  bar  agent,  and  diadloaed  hia  principal  at  the 
time. 

Upon  the  remaining  question,  that  of  infancy,  we 
have  already  stated  our  opinion.  The  principal  con- 
tract of  marriage  was  one  which  it  was  competent  for 
an  infant  to  enter  upon.  She  had  no  property  to 
settle,  and  would  have  had  no  certain  provision  with- 
out the  settlement*  and  the  preparation  of  the  settte- 
ment  was  thereffxe  beneficial,  as  seourii^  to  her  «t 
her  election  a  proper  provision,  which  may  justly  be 
considered  a  necessary  suitable  to  her  estate  and  oon- 
dition.  It  would  be  a  perversion  of  the  law  for  the 
protection  of  infants  to  hold  that,  uader  these  circum- 
stances^ an  infant  oould  not  contract  for  the  prepara- 
tion of  such  a  settlement  Whether  the  provisions 
in  the  settlement  may  be  said  absolutely  to  bind  her, 
it  is  unneoessaiy  to  consider,  because,  so  far  as  aU 
other  parties  are  concerned,  she  is  thereby  secured 
against  want  For  th^sa  reasons  our  judgment  is  for 
the  plaintiffk 

JudffmaU/or  iheplmnUft, 


C.  P. 

22  Not.  1894. 
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IV)W=ELL  V.  JONEA, 


REGISTRATION  APPEAU 

Borauffh  FrcmchiBe^Compounded  Rate^ — Fay^ 

ment  of  RaUm^^Appnpriaiim  ofPaymaA. 

A,  wk»  banned  to  0e  regiaterei  under2  WiU.  4,  e.  45, 
$.  27,  vxu  the  owner  and  occupier  of  a  hottee,  cmd  cUsa 
the  owner  of  two  adjoimng  houses.  Some  years  ago  he 
compounded  under  a  loeai  Act  for  the  poor-rates  cf  aJt 
thru  houses  for  one  year,  and  thereby  the  <»ssessment  on 
the  hotise  he  occupied  was  reduced  one-haJf;  and  up  to 
July,  1864,  Atf  cusessrnewt  was  continued  on  the  same 
reduced  scale,  though  there  was  no  fresh  composition. 
After  the  one  year,  and  before  the  Zlst  of  July,  1863, 
the  house  he  occupied  wa»  improved  so  as  to  be  worth 
more  than  101.  a-year;  and  in  October,  1868,  he  claimed 
to  be  separately  rated,  and  to  the  fuU  rate,  for  such 
house,  expressly  to  get  a  vote;  but  he  did  not  tender  his 
arrears  of  rates,  and  his  rating  was  not  altered.  The 
rate  on  the  said  house  made  in  Odober,  1863,  tens  a 
compound  rate.  After  this,  and  before  the  20th  of  July, 
1864,  he  paid  a  sum  sufficient  to  satisfy  all  rates  due 
on  such  house  up  to  the  6th  cf  Jmiuary previous,  though 
not  sufficient  to  satisfy  what  was  due  an  all  the  houses. 
Be  did  not  expressly  appropriate  the  paymerU,  which 
was  set  against  all  the  rales  due  from  him : — 

Held,  that  the  rate  being  prim&  &cie  valid,  and  only 
reversible  on  appeal,  he  was,  under  the  circumstances, 
sufficiently  rated  in  respect  of  swh  house,  and  had 
appropriated  his  payment,  and  paid  the  rates. 

This  was  an  appeal  from  a  decision  of  the  revising 
barrister  for  the  borough  of  Kidderminster,  who  stated 
the  following  case  : —  I 

William  Jones  occupied  in  Saint  John  Stzvet,  in  the 
parish  of  Kidderminster  borough,  for  twelve  calendar 


months  previous  to  the  last  day  of  July  in  the  pnaeat 
year,  a  house  and  garden  of  upwards  of  tha  dear 
yearly  value  of  102.    He  was  the  owner  of  the  nid 
house  and  garden,  and  also  of  two  adjoining  houses^ 
Some  years  since,  under  the  proTisiona  of  an  Act, 
4  &  6  Vict  e.  Ixxu.,  intituled,  *' An  Act  for  better 
assessing  and  coUectii^  the  poor^ites  in  the  borough 
of  Kidderminster,  in  the  county  of  Worcester,"  he 
oompounded  with  the  overseers  for  the  aaid  borough 
lor  the  poor-rates  of  the  above  houses  for  the  tetm  of 
one  year;  and  hy  entering  into  soch  compontkn,  onlj 
one-half  of  the  amount  was  assessed  on  the  aaid  boose 
and  garden  fur  poor-rates  aa  would  have  been  saseased 
thereon  if  the  said  William  Jones  had  not  entered  into 
such  composition.    At  the  expiration  of  the  year  for 
which  such  composition  was  entered  into,  and  down 
to  tha  month  of  July  last  inclusive  (the  July  rata  being 
made  and  allowed  on  the  22nd  day  of  that  month), 
the  overseers  continued  to  assess  the  said  house  and 
garden  on  composition,  although  the  aaid  William 
Jones  did  not  enter  into  any  composition  agreement 
with  them  ot^r  than  as  above  sUted ;  neither  did  he 
attend  a^y  meetii^  of  the  overseers  for  the  porpoae  of 
entering  into  any  other  composition  agreement ;  but 
the  demand  made  by  the  overseeia^  and  the  reoapt 
given  l^  the  collector,  stated  that  the  rates  wen  com- 
position  poor-rates^     Subsequently  to  his  ttterisg 
into  SQ/ch  compositioa  as  aforesaid,  and  previonaly  to 
the  81st  day  of  July,  1863,  he  made  impiovementa  to 
the  said  house  and  garden,  by  which  the  clear  yearly 
value  thereof  was  raised  to  upwards  of  lOZ. 

In  the  compound  poor-rate  made  and  alloiredthe 
15th  of  October,  1863,  which  was  the  firat  rate  made 
after  the  31st  of  July  precedmg,  the  gross  estimated 
rental  of  the  said  house  and  garden  was  put  at  51.  lO&i 
and  the  rateable  value  at  32.  5s.  ;  and  the  gross  esti- 
mated rental  of  the  said  other  two  houses  was  pat  at 
42.  each,  and  the  rateable  value  at  2Z.  10s.  each :  Iba 
amount  of  the  rate  assessed  upon  and  payable  by  the 
owner  instead  of  the  occupier,  by  virtue  of  the  statute 
or  statutes  in  that  behalf,  wa%  for  all  three  hooaea, 
4f.  9d.,  viz.,  Is.  lOyi.  for  the  said  honae  and  garden, 
and  Is.  5id.  each  for  the  other  two  hooaes ;  recove^ 
able  arrears,  ll^9d.  ;  total  amount  to  be  collected, 
II.  Ss.  6d.;  amount  actually  collected,  lOt. ;  recover- 
able arrears  at  balancing  in  the  books,  18s.  6d. 

The  said  William  Jones,  in  October,  1863,  but  be 
could  not  state  the  precise  day,  claimed  to  be  rated 
separately  from  the  said  two  other  houae^  and  to  the 
lull  rate,  for  and  in  respect  of  the  house  and  garden  in 
his  occupation,  for  the  purpose,  as  he  then  stated  to 
the  overseer,  of  getting  his  vote ;  but  he  did  not  at 
the  same  time  pay  or  tender  the  arrears  of  rates  then 
due.  The  overaeer  did  not  alter  the  rating  in  respect 
of  the  said  house  and  garden  in  the  oocapatioo  of  the 
said  William  Jones. 

The  said  William  Jones  subsequently  to  his  clsioi- 
ing  to  be  separately  rated  as  aforesaid,  mod  previous  to 
the  20th  day  of  July  in  the  present  year,  paid  to  tha 
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overseen  of  the  sftid  boroiigh  the  inms  of  lOf.  and 
12s.  6d.y  mokiDg  together,  IL  2t,  6<2.,  whioh  was 
more  than  was  sufficient  to  pay  all  rates  due  previoqsly 
to  rhe  5th  day  of  January  last,  in  respect  of  the  house 
and  garden  in  his  own  occupation  ;  but  at  the  time  of 
miking  such  payment  he  did  not  state  or  specify  to 
whit  rate,  or  in  respect  of  which  houses,  he  paid  the 
Bsid  amounts,  and  the  coUector  placed  the  amount 
igainst  all  the  rates  due,  via.,  1/.  8s,  6d.  * 

It  was  objeoted  on  behalf  of  the  md  Richard  Powell, 
that  the  name  of  the  said  William  Jones  should  be 
exponged,  inasmuch  as  he  had  not  been  rated,  in 
respect  of  such  house  and  garden,  to  all  rates  for  the 
relief  of  the  poor  in  suoh  parish  of  Kidderminster 
borough  made  during  the  time  of  such  his  occupation 
sa  aforesaid. 

2nd.  That  he  had  not  paid  the  poor-rates  payable 
from  him  previously  to  the  5th  day  of  January  on  or 
Wore  the  20th  day  of  July  in  the  present  year. 

I  held  that  he  was  rated,  in  respect  of  such  house 
and  garden,  to  all  rates  for  the  relief  of  the  poor  in 
8Qch  parish  of  Kidderminster  borough  made  during 
the  time  of  his  occupation  ;  and  that  he  had  paid  the 
poor-rates  payable  from  him  previously  to  the  6th  day 
o!  Janoary  on  or  before  the  20th  day  of  July  in  the 
present  year,  and  aocordingly  retained  his  name  on  the 
li«t  of  voters. 

If  the  Court  shall  be  of  opinion  that,  under  the 
eircumstanoes  stated,  the  said  William  Jones  was  not 
rated  in  respeot  of  such  house  and  garden  to  all  rates 
for  the  relief  of  the  poor  during  the  time  aforesaid,  or 
that  he  had  not  paid  the  poor-rates  payable  from  him 
previously  to  the  5th  day  of  January  on  or  before  the 
20th  of  July  in  the  present  year,  then  the  name  of  the 
laid  William  Jones  is  to  be  expunged  from  the  list  of 
voters,  snd  the  register  of  voters  is  to  be  altered 
accordingly. 

If  the  Court  shall  be  of  a  contrary  opinion,  the 
reg^r  of  voters  to  remain  unaltered. 

^eane,  Q.G.,  for  the  appellant. 

The  respondent  has  not  paid  his  rates  :  he  was  not 
I^ly  rated,  and  should  have  appealed  under 
17  Geo.  2,  c  88,  a  4. 

The  case  of 
Xex  V.  Geargt,  6  Ad.  &  K  805, 
only  shows  that  he  could  not  appeal  if  he  had  not  been 
rated  at  alL 

He  did  not  expressly  appropriate  his  payment ; 
and  where  there  are  distinct  debts,  and  a  general 
payment  on  account,  the  creditor  may  appropriate  the 
payment  to  which  acconnt  he  pleases ;  and  if  he  does 
not  do  so^  the  law  appropriates  it  to  the  earlier  debts. 
Ko  doubt  the  debtor  may  appropriate  his  payment  as 
effectually  by  conduct  as  by  words ;  but  the  barrister 
does  not  find  any  such  appropriation,  but  merely 
allowed  the  wote  on  the  facts. 

^flftfalw,  <2.C.,  for  the  respondent,  was  not  called 
on. 


Erlk,  C.J. — It  seems  that  the  respondent  was 
rated,  and  that  it  was  a  valid  rate ;  we  should  take 
it  primd  facie  to  he  YtXid.  Mr.  Keane*s  argument  is» 
that  if  the  other  party  does  not  appropriate  his  pay- 
ment, the  receiver  has  a  right  to  do  so,  and  that  he 
has  done  so  here.  But  express  words  are  not  neces- 
sary to  the  appropriation  by  the  payer.  It  is  dear 
to  my  mind,  that  the  respondent  desired  to  be 
(qualified,  and  knew  that  he  ought  to  pay  his  arrears 
of  rates,  and  that  he  did  accordingly  pay  them. 

Bti«es,  J. — I  am  of  the  same  opinion.  The  rate 
was  only  reversible  on  appeal,  and  we  must  take  it  to 
be  valid.  There  ia  no  doubt  as  to  the  intention  of  the 
payer,  and,  I  think,  as  Uttle  that  the  other  party  knew 
that  intention. 


Ks^Tii^Q,  J.,  oonourred. 


JttdgmentJbrrapondenL 


O.  p.  }    T^ppEn,  Appellant,  v. 

28«  24  Nov.  1864.    )    "SicnoLs,  Respondent 

BEQISTRATION  APPEAL. 

Cforwn-^l&KUE,  C.J.,  and  Ksatino,  J. 

Shareholden  in  Bridge—^Wheiher  Equitable 
FVeeholden^^eU  appointing  Commmionen 
for  Publio  Pwpoies — No  Power  to  convey 
Lcmds. 

J9y  atahtte  19  (ko,  1,  a  89,  Commisgioners  vfere 
appeinted  fbr  building  and  maintaining  Putney  Bridge  ; 
certain  persone  under  dieabUities  were  enabled  to  convey 
lands  ta  the  Coinmieeionera  or  their  auceeasoref  or  as 
they  should  appoint  /  the  Commiaaionera  might  be  ineor- 
paraied^  and  might  (then)  hold  and  dliene  landa,  the 
Commiaaionera  were  empowered  to  take  tolla,  and  to 
convey  the  aame  as  security  for  money  advanced  for  the 
bridge^  or  to  grant  anieuities  for  lives  or  for  twenty-one 
years  out  of  the  tolls  ;  the  matericUa  were  to  belong  to 
the  Coinmimonera,  and  before  the  bridge  waa  built 
aatisfactian  waa  to  be  made  to  the  ownera  of  certain 
ferriea. 

By  statute  I  Geo.  2,  c,  18,  the  Commiasionera  were 
empowered  to  contract  with  any  persons  for  building 
the  bridge^  to  grant  annuities  in  fee  out  of  the  profits 
and  tollSf  and  to  convey  the  tolls  and  profits  to  persons 
contracting  to  build  and  maintain  the  bridge,  and,  after 
satisfaction  given  to  the  owners  of  the  ferries  (which  waa 
done),  theferriea  and  paaaage  over  the  river  and  ground 
adjacent  were  to  vest  in  the  Commissioners, 

By  deed  of  the  Wth  November,  1729,  the  Commis- 
sioners granted  to  trustees  the  bridge  and  materials^ 
tolls  and  profits,  with  all  ground  and  soil  adjacent, 
vested,  or  to  be  vested,  in  the  Commissioners,  in  trust 
to  permit  thirty  persons,  who  had  subscribed  lOOOZ.  each 
for  the  bridge,  to  receive  the  tolls  and  profits  on  certain 
eonditiens,  since  performed,  to  be  divided  rateably 
amongst  them  as  tenants  in  common. 
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By  deed  of  the  l^th  June,  1780,  the  Archbishop  of  C 
granted  to  the  proprietors  part  of  Putneff  Churchyard 
for  an  approach  to  the  bridge. 

The  appellant  claimed  a  vole  as  holder  of  part  of 
one  of  the  thirty  shares,  which  had  always  been  treated 
as  freehold  estate. 

The  bridge  was  built  parity  on  piles  and  partly  on 
brick  foundations  at  each  end : — 

Held,  that  the  Commissioners  had  no  power  to  convey 
the  land  to  trustees  for  the  shareholders,  and  (hat  the 
shareholders  took  no  more  than  what  might  lawfully  be 
conveyed,  and  therefore  that  they  did  not  take  the  land, 
and  had  not  votes  as  equitable  freeholders. 

This  was  a  consolidated  appeal  from  a  decision  of 
the  reyising  barrister  for  the  eastern  division  of 
Surrey. 

The  case  for  the  opinion  of  the  Court  was  in 
effect  as  follows  : — 

The  appellant  and  the  other  claimants,  stated  as  the 
nature  of  their  qualification,  that  they  were  respectively 
the  holders  of  certain  parts  of  one  thirtieth  share  in 
the  Fulham  and  Putney  Bridge. 

By  statute  12  Geo.  1,  c.  36,  s.  1,  certain  Commis- 
sioners were  appointed  for  designing,  directing,  order- 
ing, and  building  a  bridge  across  the  river  Thames, 
from  the  town  of  Fulham,  in  the  county  of  Middlesex, 
to  the  town  of  Putney,  in  the  county  of  Surrey,  and 
for  maintaining,  preserving,  and  supporting  the  same 
when  built,  and  they  were  empowered  to  design, 
assign,  and  lay  out,  how  and  in  what  manner  the  said 
intended  bridge  should  be  made,  erected,  and  built, 
and  the  ways  and  passages  to  and  from  the  same,  and 
to  preserve  and  keep  in  repair  such  ways  and  passages 
from  time  to  time,  and  to  make  contracts,  and  do  all 
manner  of  things  for  carrying  on  and  effecting  the 
purposes  aforesaid,  and  to  cause  the  same  to  be  done 
and  perfected  accordingly. 

Section  2  required  that  an  opdn  passage  of  700  feet 
should  be  left  for  the  water. 

Section  5  enabled  persons  under  disabilities  to  sell 
and  convey  to  the  said  Commissioners  or  their  suc- 
cessors, or  cu  they  should  appoint,  all  or  any  houses 
and  ground  which  they  should  be  seised  or  possessed 
of,  or  interested  in,  or  any  part  thereof,  for  the  pur- 
poses aforesaid,  and  that  all  contracts  which  should  be 
made  for  such  purposes  should  be  valid. 

By  section  7  it  was  enacted,  that  His  Majesty  might 
incorporate  the  said  Commissioners,  and  that  they  and 
their  successors  should  be  able  to  have  and  purchase 
messuages,  lands,  rents,  tenements,  and  heredita- 
ments, and  also  to  sell,  grant,  demise,  aliene,  or  dis- 
pose of,  the  same,  or  any  part  thereof ....  and  to 
do  and  execute  all  and  singular  other  matters  and 
things  that  to  them  should  or  might  appertain,  with 
snch  powers  and  clauses  as  should  be  necessary  or 
requisite  for  erectinT,  building,  and  supporting  the 
said  bridge,  and  the  ways  and  passages  thereto  from 
time  to  time. 


By  section  10,  the  Commissioners  were  empowered 
to  take  tolls  for  passing  over  the  said  bridge. 

By  section  18,  the  Commissioners  were  empowered 
by  indenture,  or  writing,  under  their  common  leal, 
to  convey  and  assure  the  toll  by  the  said  Act 
granted,  or  any  part  thereof;  as  a  security  for  any  gum 
or  sums  of  money  by  them  to  be  borrowed,  for  the 
ends  and  purposes  aforesaid,  to  any  person  or  persons 
advancing  the  same,  for  securing  the  repayment 
thereof  with  interest  at  6/.  per  cent,  or  to  grant  an- 
unities  for  lives,  or  for  twenty-one  years,  payable  ont 
of  the  tolls. 

By  section  14,  such  annuities  were  to  be  personal 
estate. 

By  section  16,  the  Commissioners  were  empowered 
from  time  to  time  to  remove  sheUs  and  deepen  the 
river. 

By  section  17,  all  stones,  bricks,  planks,  piles,  and 
other  materials,  used  for  making  the  bridge,  were  to 
belong  to  the  Commissioners  and  corporation  afore- 
said. 

Section  18  enabled  the  Commissioners  to  set  up  a 
temporary  ferry  In  the  ^vent  of  the  bridge  being 
damaged. 

By  section  19,  the  bridge  was  not  to  be  built  till 
satisfaction  should  have  been  made  as  therein  men- 
tioned to  the  owners  of  the  then  present  ferries. 

By  section  22,  nothing  in  the  Act  was  to  prejudice 
or  take  away  the  right,  property,  or  jurisdiction  of  tlie 
Mayor,  or  of  the  Mayor,  commonalty  and  citizens  of 
the  City  of  London,  to,  in,  and  upon,  the  said  river, 
other  than,  and  except  to  do,  everything  necessary  for 
erecting  and  maintaining  the  said  bridge. 

By  statute  1  Geo.  2,  c  18,  s.  1,  the  Commissioners 
were  empowered  to  contract  and  agree  with  any  person 
or  persons  to  erect  and  build  the  bridge,  and  to  grant 
annuities  in  fee  out  of  the  profits,  incomes,  revenues, 
or  tolls  of  the  said  bridge ;  such  annuities  to  be  sssign- 
able,  and  to  be  deemed  personal  estate.  , 

By  section  8,  the  Commissioners  were  empowered  to 
convey  and  assign  over,  in  perpetuity  or  otherwise,  all 
or  any  tolls,  revenues,  profits,  or  incomes  of  or 
belonging  to  the  said  bridge  or  ferries,  or  which  should 
in  anywise  arise,  accrue,  or  belong  to  the  same,  unto 
such  person  or  persons  as  would  contract  to  erect  and 
build  the  said  bridge,  and  to  keep  the  same  in  repair, 
and  should  give  security  so  to  do. 

By  section  5,  the  Commissioners  were  not  to  build 
the  bridge  without  consent  of  the  proprietors  of  the 
horse  ferries,  without  satisfaction  made  to  such  pro- 
prietors. If  such  consent  should  be  given,  the  bridge 
and  tolls  are  to  be  in  the  first  place  chargeable  with 
the  sums  to  be  paid  to  snch  proprietors.  Upon  pay* 
ment  thereof,  all  ownerships,  properties,  and  interests 
of,  in,  or  to  the  ferries,  were  thereby  extingnisbed ; 
and  the  said  ferries  and  passage  over  the  river  Thames 
there,  and  the  ground  and  soil  ac^acent  and  belonging 
to  the  said  respective  ferries,  were  transferred  t^  «a^ 
absolutely  rafted  in,  the  said  CommiBsionen. 
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Previoiialj  to  Korember,  1728,  the  rights  and 
bterests  of  all  parties  in  the  femes  referred  to  in 
the  Bud  Acts,  were  satisfied  by  the  Commissioners. 

On  November  19,  1728,  a  contract  was  entered  into 
between  the  Commissioners  and  thirty  persons  who 
had  sabsoibed  10002.  each,  whereby  the  said  thirty 
persons  contracted  to  bnild  and  maintain  the  bridge, 
and  the  ways  and  passages  thereto,  and  mske  the  said 
purchases  and  payments  required  by  the  said  Acts. 
In  pursuance  of  this  contract,  the  said  thirty  persons 
did  build  the  said  bridge,  and  make  the  said  pur- 
chases and  payments. 

By  indenture  of  bargain  and  sale,  dated  the  11th  of 
Korember,  1729,  duly  enrolled  in  Chancery,  between 
the  said  Commissioners  of  the  first  part,  the  said  thirty 
persons  being  all  the  contractors  and  subscribers  for 
building  the  said  bridge  of  the  second  part,  and  cer- 
tain persons  as  trustees  of  the  third  part.    The  Com- 
missioners granted  to  the  trustees,  their  heirs,   and 
assigns,  for  ever,  the  said  bridge,  and  all  the  materials 
wherewith  the  same  was  erected  and  built ;  and  all 
tolls,  revenues,  profits,  and  incomes,  of  or  belonging 
to  the  said  bridge  so  built,  or  the  ferries  thereafter  to 
be  set  up  as  occasion  might  be  according  to  the  said 
Acts,  or  which  should  in  anywise  arise,   accrue,  or 
belong  to  the  same,  with  all  such  ground  and  soil 
adjacent  and  belonging  to  the  then  late  or  then  present 
horse  ferries,  and  passage  over  the  said  river  as  had 
been,  was  or  should  be  vested  in  the  said  Commis- 
sioners ;  and  all  benefits,  advantages,  powers,  privi- 
leges, and  authorities ;  and  every  other  matter  and 
thing  whatsoever  vested  in,  or  granted  to,  the  said 
Commissioners,  which  they  were  empowered  or  capable 
to  assign  and  convey  over  by  virtue  of  the  said  Acts, 
or  either  of  them,  to  hold  unto  and  to  the  use  of  the 
said  trustees,  upon  trust  to  permit  and  suffer  the  said 
thirty  persons,  their  heirs,  and  assigns,  to  receive  and 
take  the  said  tolls,  revenues,  profits,  and  income,  and 
to  have  the  sole  management  and  direction  thereof, 
upon  condition  that  they  should  thereout  pay  certain 
sums  of  money  and  expenses  specified  in  the  said  deed 
(which  condition  had  been  performed),  and  after  pay- 
ment of  such  sums  should  every  year  thereafter  divide 
all  the  then  rest  and  residue  of  the  moneys  to  be  raised 
by  the  said  tolls,  revenue,  profits,  and  income  of  the 
aaid  bridge  and  ferries,  and  other  the  premises,  if  any, 
unto  and  amongst  the   said  thirty  subscribers  and 
proprietors  for  the  time  being,  and  their  respective 
heirs  and  assigns,   rateably  according  to  their  sub- 
scriptions ;  and,  according  to  their  several  and  respec- 
tive rights  and  interests,  to  have,  take,  and  eig'oy  the 
same  as  tenants  in  common. 

Proviso :  That  if  the  profits  should  be  insufficient  to 
keep  the  bridge  in  repair  and  to  pay  all  things  afore- 
said, and  the  charges  of  the  trustees  in  the  execution 
of  the  trusts,  such  sums  should  be  paid  and  borne 
rateably  by  the  thirty. 

By  deed  of  the  16th  of  June,  1780,  the  Archbishop 
of  Canterimxy  granted  to  the  proprietors  of  the  Patney 


Bridge  200  superficial  feet  of  land,  part  of  Putney 
churchyard,  for  the  purpose  of  making  the  passage 
to  and  from  the  said  bridge  more  commodious, 
and  the  same  was  used  for  that  purpose,  and  when 
the  case  was  stated  formed  part  of  the  approach  to  the 
bridge. 

There  was  no  other  land  in  the  county  of  Surrey 
vested  in,  belonging  to,  or  claimed  by  the  said  pro- 
prietors, except  what  was  comprised  in  the  deeds  of 
the  11th  of  November,  1729,  and  the  16  th  of  June, 
1780. 

Ko  evidence  was  adduced  before  the  revising  bar- 
rister as  to  the  annual  value  of  the  said  lands. 

The  interest  of  the  present  shareholders  in  the 
bridge  (about  eighty  in  number)  was  identical  with 
the  interest  vested  in  the  said  thirty  persons  under  the 
said  deeds,  and  had  always  been  conveyed  and  trans- 
mitted and  dealt  with  as  freehold  estate. 

The  proprietors  managed  their  own  affairs. 

The  persons  objected  to  were  respectively  holders 
of  a  share,  or  part  of  a  share,  of  such  interest  as 
aforesaid,  and  the  sufficiency  of  the  annual  money 
value  of  such  share  or  port  of  a  share  was  not  in 
dispute. 

The  bridge  was  built  partly  on  piles  in  the  river, 
and  at  either  end  upon  brick  foundarions,  which  stood 
respectively  upon  that  part  of  the  banks  between 
high  and  low-water  mark,  whence  formerly  the 
ferries  used  to  ply,  and  in  part  on  land  formerly 
adjacent  and  belonging  to  the  said  ferries.  A  brick 
toll-house  stood  at  each  end  of  the  bridge  on  the  brick 
foundation. 

It  was  contended  on  the  part  of  the  claimants, 
that  they  had,  under  the  two  Acts  and  the  two 
deeds  above-mentioned,  such  equitable  freehold 
estates  in  the  said  bridge  tolls  and  other  property 
comprised  in  the  said  acts  and  deeds  as  entitled  them 
to  votes. 

The  objector  denied  this,  and  also  contended  that 
the  individual  shareholders  were  members  of  a  com- 
pany, and  so  only  entitled  to  a  share  of  the  rents  and 
profits. 

The  barrister  allowed  the  objection  subject  to  the 
present  case. 

The  question  for  the  Court  was,  whether  the 
claimants  were  entitled  to  votes. 

KardakSf  Q.0,  (Bertrford  with  him),  for  the  appel- 
lants. 

The  sufficiency  of  the  annual  valae  of  the  shares  is 
not  in  dispute.  It  is  admitted  that  if  these  thirty 
persons  have  any  estate,  they  have  a  forty-shilling 
freehold. 

The  Commissioners  originally  had  an  interest  in  tlie 
soil,  and  they  have  assigned  it  to  trustees  in  trust  for 
these  persons^  who  have  advanced  money  for  building 
the  bridge.  As  cestui^ua-trugU^  therefore,  these  per- 
sons have  an  equitable  freehold  so  as  to  entitle  them 
to  votes. 
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The  Commiasionen  took  in  estate,  not  a  mere  ease- 
ment 

The  conveyance  of  this  estate  by  the  Commissionen 
was  not  ultra  vires. 

At  all  events  the  shareholders  have  had  the  enjoy- 
ment of  the  bridge  since  1729,  and  so  have  a  freehold. 
He  cited, 
Rogers*  Elections,  135  (7th  ed.); 
Baxter  v.  Brown,  7  Man.  &  Gr»  198. 

Raymond,  for  the  respondent. 
-    1st  No  part  of  the  soil  rested,  or  was  intended  to 
▼est,  in  the  Commissioners. 

Section  17  of  the  first  Act  shows  that  without  it  the 
property  in  the  materials  would  rest  in  the  owners  of 
thesolL 

The  Act  conveyed  no  more  to  the  Commissioners 
than  was  necessary  for  carrying  out  the  ol^ects  jhto- 
posed. 

Badger  v.    Sonith    Torhkire   and    Biver   Dun 
Navigation  Company,  I  £1.  &  EL  847. 
[ExLE,  C.J. — I  do  not  remember  a  permanent  struc- 
ture on  land  held  to  be  an  easement.] 

The  bed  of  a  river  differs  from  ordinary  land.     The 
Commissionero  owned  the  piles,  but  not  the  soil, 
LaneasUr  ▼.  Eve,  6  C.  B.  (N.  s.)  717  ; 
Wood  V.  ffoweU,  8  Q.  B.  918. 
2nd.  Even  if  the  Commissioners  had  an  interest  in 
the  soil,  they  did  not  and  could  not  convey  it  to  the 
shareholders.    It  was  ultra  vires.    Besides,  the  dead 
only  purported  to  convey  the  bridge  to  the  trustees  in 
trust,  to  permit  the  eestui-gue'trusts  to  have  the  tolls 
and  profits  on  certain  conditions. 

Srd.  If  these  shareholden  have  any  interest  in  the 
soil,  they  have  it  virtually  as  a  corpomtion.    Each 
individual  has  not  a  vested  estate  in  the  land, 
BewuU  V.  Blain,  88  L.  J.  C.  P.  68; 
Bligh  V.  Brtnt,  2  Y.  A;  Coll  268. 
The  Act  creates  a  trust  or  duty  for  the  publio  good, 
Begina  v.  Stratford-upon'Avan,  li  East,  348. 


Karslake,  Q.(7.,  in  reply. 


Cur,  adv.  vuU, 


24  Nov.  1864. 

EniJE,  G.J.,  now  delivered  the  judgmest  of  the 
Court 

By  the  Acts  relating  to  Putney  Bridge,  Com- 
ttissionen  were  appointed,  and  certain  lands  were,  by 
virtue  of  these  statutes,  conveyed  to  them,  to  carry 
out  that  object  Then  they  conveyed  these  lands  to 
trustees,  to  divide  the  profits  of  the  said  lands  and  the 
toUs  of  the  bridge  among  the  shareholden ;  and,  if 
the  Commiasionen  had  the  power  to  do  this,  there  is 
no  doubt  that  the  shareholden  are  equitable  firee- 
holden  as  to  these  lands.  But  I  think  the  Commls- 
aionen  had  not  the  power.  I  take  it  to  be  dear  Law, 
that  when  land  is  vested  in  Comminiimen  for  puUio 
purposes,  the  Commissionen  have  not  power  to  con- 
vey away  part  of  such  land.    The  second  Aot  enabled 


the  Commissionen  to  convey  the  toU%  as  distingoiahed 
from  the  fee  simple  oi  the  lands,  to  the  shanholden. 
That  appean  to  me  to  be  a  negation  of  the  right  to 
convey  the  lands.  I  think,  therefore,  the  Commis- 
sionera  had  not  power  to  convey  the  lands  to  trustees 
for  the  shareholders.  Then  they  did  convey,  in  1729, 
but  if  the  land  was  taken  uuder  that  title,  the  share- 
holden acquired  nothing  but  what  might  be  lawfully 
conveyed.  In  1729  the  Commissiooen  had  no  power 
to  convey,  and  if  the  shareholden  then  took  the  land 
under  that  conveyance,  they  took  it  with  notice  under 
these  statutes,  that  the  Commissionen  had  no  power 
to  convey  it  to  them.  The  shareholden^  therefore, 
did  not  take  the  land,  and  consequently  had  no  | 
votes.  I 

JttdgmmU  for  tiu  respondent.         | 


Bail  Court. 

25,  80  Nov.  1864. 


Beoika  V,  The  Cobokib  or 
Dover. 


Corwier — AdJaummmU  of  Court — InquisUm. 

Whert  a  coroner,  proceeding  by  inquieiiioiij  adjovru 
the  Court  to  a  day  named,  and  neglects  to  holdtheCwH 
on  thai  day,  the  proceedings  cannot  aflervfards  be 
resumed. 

The  signatures  of  the  coroner  and  the  Jury  muit  he 
attaehedtothe  vnguisitionat  a  Court  duly  constituted. 

On  a  previous  day  in  term,  Benry  James  obtained  a 
rule,  calling  upon  the  Coroner  of  Dover  to  show  caoae 
why  a  certiorari  should  not  issue  to  remove  an  inqusi' 
tion  taken  before  the  said  coroner,  on  view  of  the  hody 
of  Susannah  Lock,  on  the  ground  that  the  inquisitioa 
was  held,  and  the  verdict  thereon  taken,  ooram  iwa  j 
judiee,  I 

The  inquest  was  held  on  the  2nd  of  Anguit,  1864, 
and  the  proceedings  were  regularly  conducted  up  to  the 
5th  of  August  On  that  day,  all  the  evidence  having 
been  taken,  the  jury  returned  their  verdict  The 
coroner  desired  time  to  have  the  inquisition  prepared, 
and  adjourned  the  inquest  to  the  8th  of  August  The 
juron  were  bound  over  in  recognisances  to  attend  on 
that  day  to  sign  the  inquisition.  On  the  6th  of  Angnrt, 
the  coroner,  finding  that  he  could  not  have  the  inqoisi- 
tion  dnwn  up  by  the  8th,  wrote  a  letter  to  tiie  sum- 
moning officer  ordering  him  to  inform  the  jury  that 
the  inquest  was  further  sojourned  for  a  day  or  two. 
No  Court  was  held  on  the  8th ;  and  on  the  12th  the 
coroner  and  jury  met  and  signed  the  inquisition. 

Francis  now  appeared  to  show  caoae.    The  jury  bad 
retcimad  their  verdict,  and  no  adyoanuiMnt  was  neces- 
sary.   The  signatures  of  the  coroner  and  Jury  may  be 
attached  to  the  inquisition  at  any  time. 
Bums'  Justice,  title  "  Coroner.'* 

At  all  svsDts  no  formal  adgoummeat  was  nsoesai7* 
What  was  done  amounted  to  an  a^joonmwnt 
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Benry  James,  in  support  of  the  rule.  The  signing 
of  the  inquisition  is  a  most  important  part  of  the 
proceedings.  When  the  inquiry  is  once  dropped,  it 
cannot  be  resumed, 

Jervis  on  Coroners,  325. 

Cur.  adv.  vult. 

30  Nov.  1864. 

Shib,  J.,  delivered  judgment. — It  is  of  great  im- 
portanee  that  tiie  duties  of  coroners  in  the  holding  of 
inqnisitions  super  viswm  corporis  should  be  conducted 
with  the  observaace  of  those  forms  which  have  been 
estabfighed  to  ensure  regularity.  The  forms  of  adjourn- 


ment are  requisite  to  secure  the  re-attendance  of  the 
jurors  after  an  adjournment,  at  the  time  and  place 
appointed,  and  to  preserve  the  continuity  of  the  pro- 
ceedings from  the  first  meeting  of  the  inquest  imtil  its 
completion,  by  the  signing  of  the  inquisition.  If  the 
coroner  had  taken  the  trouble  as  it  was  his  duty  to  do, 
of  holding  the  Court  on  the  8th  of  August,  and  had 
then  again  adjourned  the  inquest  to  a  day  certain,  all 
would  have  been  right ;  but  not  having  done  so,  the 
final  and  important  proceeding  of  adopting  and  sign- 
ing the  inquisition  did  not  take  place  tmder  the 
original  precept,  and  was  coram  nonjudice. 

RuUoBsoluU, 


VofcT. 
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EQUITY. 


Lord  Chancellor. 

17  Dec.  1864. 


lie  HOLFORD. 

£x  parte  Holford. 
Bankruptcy — Appeal — New  Evidence, 


New  evidence  ought  not  to  he  received  on  an  appeal  in 
bankruptcy,  unless  under  very  special  circumstances. 

In  general^  where  a  party  relies  upon  new  evidence, 
the  proper  course  is  to  apply  to  the  Court  below  for  a 
rehearing. 

This  was  an  appeal  in  bankruptcy. 
On  the  opening  of  the  case, 

£(uxm,  Q.  C.  (Bardswell  with  him),  for  the  appeUant, 
asked  leaye  to  adduce  new  evidence. 

Daniel^  Q.C.,  and  North,  for  the  respondents, 
objected  to  its  introduction. 

The  Lord  Chancellor  said,  that,  as  a  general 
rule,  the  Court  of  Appeal  ought  to  exercise  its  judg- 
ment on  the  same  materials  as  those  submitted  to  the 
Court  below.  New  evidence  ought  not,  therefore,  to 
be  admitted,  unless  there  were  very  special  circum- 
stances requiring  such  a  course,  as,  for  instance,  where 
a  party  had  been  surprised,  and  something  brought 
forward  which,  had  the  party  known  of  before,  he  could 
have  met  The  contrary  practice  would  in  effect  convert 
the  Court  of  Appeal  into  a  Court  of  first  instance. 
The  proper  course  here  would  be  for  the  appellant  to 
apply  for  a  rehearing  to  the  Court  below,  which  had 
full  power  to  grant  one,  wherever  the  justice  of  the 
case  seemed  to  demand  it. 

The  case  would  stand  over  with  liberty  to  the 
appellant  to  make  such  application  to  the  Commis- 
sioner as  he  should  be  advised. 


17  Dec.  1864.  )   Ex  parte  Stewart. 

Bankruptq^ — Joint-Stock  Company^ — 19  k,  20 
YicL  c  47,  M.  19,  23 — Equitable  Mortgage  of 
Shares— 12  <fc  13  Vict  c.  106,  «.  125— Order 
and  Disposition — Notice  to  Company. 

A  woA  the  managing  director  and  secretary  of  a  com- 
pany incorporated  under  the  Joint-Stock  Companies 
Acts,  1856  and  1857,  and  he  and  five  others  were  the 
only  directors.  Under  a  common  arrangement,  entered 
into  hy  all  the  directors,  A,  to  the  knowledge  of  each  of 
the  other  directors,  deposited  the  certificates  of  certain 
shares,  which  he  held  in  the  company,  with  a  bank  to 
secure  the  repayment  of  a  sum  of  money  advanced  for 
the  purposes  of  the  company.    No  further  notice  of  the 


deposit  was  given  to  the  company,  and  the  articUs  of 
association  specified  no  particular  person  to  whom,  or 
manner  in  which,  notices  addressed  to  the  company 
should  be  given.    A  having  become  bankrupt : — 

Held,  that  the  transaction  itself  imported  strident 
notice  to  the  company  to  tetke  the  shares  out  qfA's  order 
and  disposition. 

The  object  of  the  19th  section  of  the  Joint-Stock  Com- 
panies Ad,  1856,  is,  merely  to  prevent  the  company 
being  bound,  by  notice  of  equiiahU  dealings,  and  neither 
that  section  nor  the  2Zrd  prevents  the  shareholder  from 
making  a  valid  equitable  mortgage  of  his  shares. 

Observations  on  £z  parte  Boulton,  Be  Sketchley,  2 
DeG.  &J.  163. 

The  Victoria  Silver,  Lead,  and  Zinc  Company 
(Limited)  was  a  company  duly  incorporated  under  the 
Joint-Stock  Companies  Acts,  1856  and  1857,  and  at 
the  time  of  the  transactions  hereinafter  mentioned, 
Edward  Shelley  was  the  managing  director  and  secre- 
tary, and  he  and  five  other  persons  constituted  the 
entire  number  of  directors. 

In  May,  1862,  Edward  Shelley,  on  behalf  of  tiie 
company,  applied  to  the  Stourbridge  and  Kidder- 
minster Bank  for  the  loan  of  2,5002.  This  sum  the 
bank  agreed  to  advance,  upon  the  directors  giving 
them  a  promissory  note  for  the  amount  and  interest, 
and  depositing  with  them,  as  a  further  security,  shares 
amounting  in  the  aggregate  to  the  number  of  800. 
Of  the  shares  thus  deposited  105  belonged  to  Edward 
Shelley. 

In  November,  1862,  the  note  was  renewed,  and  a 
further  sum  of  2,5002.,  advanced  upon  a  similar  note. 
At  the  same  time,  230  additional  shares  contributed 
by  the  various  directors,  of  which  number  100  belonged 
to  Edward  Shelley,  were  deposited  with  the  bank ;  and 
the  total  number  of  the  530  shares  was  made  a  collateral 
security  for  the  repayment  of  the  two  advances. 

The  money  thus  obtained  was  wholly  applied  to  the 
purposes  of  the  company,  and  both  the  deposits  were 
made  with  the  knowledge  of  all  the  directors. 

In  July,  1863,  Edward  Shelley  was  adjudicated  a 
bankrupt,  and  at  the  time  of  the  bankruptcy  the  205 
shares  deposited  by  him  were  still  stauding  in  his 
name  in  the  share  register. 

The  promissory  notes  having  been  dishonoured  at 
maturity,  Robert  Stewart,  as  one  of  the  registered 
public  officers  of  the  bank,  presented  a  petition  to  the 
Birmingham  Court  of  Bankruptcy,  praying  for  a  ale 
of  the  shares  deposited  by  the  bankrupt,  and  that  the 
proceeds  might  be  applied  towards  liquidating  the  debt 
due  to  the  bank. 


S4  Due:  1854.] 
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The  petition  having  been  dismissed  with  costs, 
Robert  Stewart  now  appealed. 

Bacon^  Q.C,,  and  De  Oex,  for  the  appellant. 

It  will  be  contended,  that,  as  the  bank  omitted  to  give 
formal  notice  of  the  deposit,  the  shares  remained  in 
the  order  and  disposition  of  the  bankrupt,  with  the 
coiuent  of  the  equitable  mortgagee.  But  sach  a  notice 
would  have  been  of  no  use,  as  every  one  to  whom  it 
could  possibly  be  given  was  already  fully  cognisant  of 
the  transaction. 

Their  argument  was  then  stopped  by  the  Lord 
Chancellor,  whereupon, 

Daniel,  Q.C,,  and  Little,  for  the  assignees,  con- 
tended, 

Ist  The  mere  fact  that  an  individual  who,  as  an 
officer  of  the  company,  ought  to  receive  notice,  has 
already  knowledge  of  the  transaction,  is  not  enough. 
His  successor  would  not  necessarily  have  the  same 
knowledge, 

JUSketdOey,  ExparU  BoulUm,  2  De  G.  kJ.  163; 
Mjb  parte  Henneasey,  2  Dr.  &  War.  555  ; 
Thompson  T.  Speira,  13  Sim.  469 ;  overruling, 
Diifuxm  ▼.  Chamb&rlayne,  11  Sim.  128. 
2nd.  The  policy  of  the  various  Companies  Acts  is, 
to  make  the  register  conclusive  evidence  of  ownership ; 
see 

19  ft  20  Vict  c.  47,  ss.  19,  23. 
The  bank,  which  must  be  presumed  to  have  known 
thi%  do  not,  as  they  could,  insist  upon  having  a  legal 
transfer ;  but  permit  the  bankrupt  to  continue  osten- 
aUe  owner.  They  must,  therefore,  submit  to  the 
consequences  which  the  law  fastens  upon  such  conduct. 

The  Lord  Chancellor,  without  calling  for  a 
i^ply,  said,  that  this  was  a  case  between  the  ap- 
P^ut,  a  purchaser  for  value,  and  the  assignees  of 
a  bankrupt  It  was  a  well-known  rule,  that  the 
Assignees  took  the  bankrupt's  property  subject  to  all 
its  equities,  and,  therefore,  as  a  general  conclu- 
sion, subject  to  any  contract  for  valuable  considera- 
tion entered  into  before  the  bankruptcy.  Here  there 
was  a  deposit  by  way  of  equitable  mortgage  to  secure 
money  advanced  before  the  bankruptcy,  which  was  a 
dealing  for  value.  The  right  of  the  appellant  was 
therefore  clear,  unless  one  of  two  reasons  alleged 
Against  it  was  valid.  The  first  was  this  :  it  was  said, 
that  the  right  of  the  appellant  as  purchaser  for  value, 
was  excluded  by  the  Bankruptcy  Act  of  1849,  which 
required  persons  taking  an  equitable  mortgage  of  shares, 
to  give  notice  to  those  who  might  be  called  the  deposi- 
taries of  the  property,  and  to  whom  application  wouM 
be  made  to  ascertain  what  the  bankrupt's  property 
was.  The  125th  section  of  that  Act  applied  to  cases 
where  property  was  left  in  the  possession,  order,  or 
disposition  of  the  bankrupt,  by  the  consent  and 
permission  of  the  true  owner.  By  a  long  adopted 
coostmction,  the  fact  of  a  person  who  had  an  equitable 
right  not   giving   notice    to   the   person  in   whose 


hands  the  property  might  be  considered  as  resting 
was  a  ground  for  inferriug  a  permission  that  the  bank- 
rupt should  be  the  apparent  owner.  It  was  obvious, 
that  a  mere  neglect  was  not  really  the  same  thing  as 
consent  But,  nevertheless,  it  had  been  held,  that 
the  neglect  of  the  vendee  or  mortgagee  was  a  sufficient 
proof  of  a  permission  to  the  bankrupt.  That  being  so, 
the  question  came  to  this.  Was  there  here  that  neglect, 
which  would  lead  to  the  inference  that  the  bankrupt 
was  apparent  owner,  with  the  consent  and  permission 
of  the  true  owner  ? 

In  the  first  place,  he  would  dispose  of  the  objection 
based  upon  the  19th  section  of  the  Companies  Act  of 
1856.  That  section,  it  was  urged,  put  it  out  of  the 
power  of  a  mere  equitable  mortgagee  to  give  avail- 
able notice,  since  the  Act  forbad  the  reception  of  it ; 
and,  if  so,  no  effectual  eciuitable  mortgage  could  be 
made.  This,  however,  was  not  the  effect  or  intention 
of  the  enactment  Its  purpose  was,  that  the  title  to 
the  shares  in  the  company's  books  should  be  wholly 
unincumbered,  and  clear  from  any  notice  of  equitable 
dealings.  Were  it  otherwise,  the  company  would  be 
greatly  embarrassed,  and  would  not  know  whom  to 
summon  to  their  meetings.  The  object,  there- 
fore, was,  that  the  company  itself  should  not  be  bound 
by  any  trust,  express,  implied,  or  constructive ;  and 
that  no  notice  should  operate  against  the  company. 
A  similar  rule  had  long  before  been  adopted  in  refer- 
ence to  the  books  of  the  Bank  of  England.  The  23rd 
section,  to  which  reference  had  been  made,  did  not 
carry  the  matter  any  further. 

There  being,  therefore,  nothing  to  prevent  an 
equitable  transfer  from  being  guarded  by  a  notice  to 
the  company,  the  case  was  reduced  to  the  question, 
whether  there  was  here  such  a  notice  involved  in  the 
transaction  itself,  as  rendered  it  impossible  to  say,  that 
the  bank  permitted  the  shareholder  apparently  to  con- 
tinue owner  ?  In  other  words,  ought  the  bauk  to  have 
given  any  further  notice ;  because  the  allowing  a  person 
to  be  apparent  owner  was  inferred  from  the  equitable 
owner  neglecting  to  give  notice.  But  was  any  such 
neglect  imputable  to  the  bank  ?  Could  they  have 
rendered  the  fact  more  patent,  than  the  thing  itself 
made  it,  to  the  very  persons  to  whom  notice  would 
have  to  be  given  ¥  It  did  not  appear  that  the  articles 
of  the  company  prescribed  any  particular  person  to 
whom,  or  manner  in  which,  notice  was  t^  be  given. 
So  that  it  might  properly  be  given  to  the  secretary,  as 
agent,  or  to  the  directors,  as  managers,  of  the  com- 
pany ;  and  no  particular  form  was  necessary,  though 
the  notice  must  convey  knowledge  of  the  fact 

Now,  looking  at  the  circumstances  of  the  present 
transaction,  it  would  be  impossible  for  the  directors  to 
disregard  it,  as  not  concerning  the  company.  It  was 
authorised  by  the  constitution  of  the  company,  and 
referred  to  the  management  of  its  affairs.  In  short,  it 
was  a  *^  company  transaction."  Could  the  bank  have 
possibly  affected  any  mind  more  fully  than  thodc 
of  the  directors  were  already  affected  ? 
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But,  then,  it  waa  said,  that  the  judgment  of  the  ' 
Lord  Justice  Tamer,  in  Re  Sketchley  {loc.  cit. ),  opiK)sed 
this  view.  In  that  case,  however,  there  were  two 
secretaries,  one  of  wliom  deposited  his  shares  as  an 
individual,  and  it  was  held  that  his  personal  know- 
ledge was  not  enough,  as  it  was  possible  to  have  given 
notice  to  the  other  secretary  ;  and  the  Court  seemed 
to  consider  that  he  would  have  been  a  more  proper 
person  to  receive  it.  But  here  the  ca.se  was  different : 
there  was  but  one  secretary  ;  the  deposit  was  part  of  i 
a  "company  transaction,"  in  which  all  the  directors  1 
and  the  only  secretary  joined.  "Without,  therefore,  i 
expressing  any  opinion  on  the  language  attributed  to 
Lord  Justice  Turner,  he  considered,  that  that  case 
did  not  interfere  to  prevent  his  giving  the  decision, 
which  in  the  present  case  was  just — namely,  that  here 
there  was  no  neglect  on  the  part  of  the  bank ;  since 
they  could  not  have  given  a  more  effectual  notice  than 
was  derived  from  the  transaction  itself,  or  have  affected 
any  other  persons  than  those  whom  it  actually  affected. 
No  consent,  therefore,  to  the  bankrupt's  remaining 
apparent  owner  could  be  implied.  It  would  have  been 
a  mere  superfluity  to  write  a  formal  letter,  when  every 
individual  to  whom  it  could  be  sent,  already  knew  all 
it  could  contain.  The  appellant,  therefore,  would 
be  declared  to  have  a  valid  equitable  mortgage  of  the 
sharea 


Lord  Chancellor. 

17  Dec.  1864. 


Re  Ema. 

Ex  parte  Eiiro. 

Bankruptcy — Trust  Deed — Trustee  Refusmg  to 
ExeeuU—Registration^2^  <St  25  Vict.  c.  IM, 
&  192. 

Where  a  person^  appointed  one  of  three  trustees  hy  a 
deed  intended  to  operate  under  the  ld2nd  section  of  the 
Bankruptcy  Act,  1891,  refused  to  execute  the  deed: — 

Held,  ^uU  the  Court  had  no  power  to  order  the  deed 
to  8e  registered. 

This  was  an  application  in  the  matter  of  a  tnist  deed. 

The  debtors,  who  were  builders,  had  sommoned  a 
meeting  of  their  creditors,  at  which  it  had  been 
resolved  that  they  should  execute  a  deed  nnder  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  and  two 
of  the  creditors  were  chosen  trustees.  Before  the 
meeting  separated,  however,  the  attorney  of  a  third 
creditor.  Booth,  suggested  that  Booth's  name  should 
be  added  to  those  of  the  two  trustees  already  chosen. 
This  was  agreed  to,  and  Booth  and  the  two  other 
crediton  were  accordingly  appointed  trustees  by  the 
deed.  Booth  now,  however,  refused  to  execute  the  deed* 

The  second  rule  of  the  ld2nd  section  provides  that 
"if  a  trustee  or  trustees  be  appointed  by  such  deed 
or  instrument^  such  trustee  or  trustees  shall  execute 
the  same.*' 

Under  these  circumstances,  the  Begistrar  refused  to 
receive  the  deed,  and  an  application  to  the  Court  of 
Bankruptcy  to  dispense  with  BootVs  execution  was 
dismissed. 


Eeed  now  made  a  similar  application. 

The  Lobd  Chaxcellor  said,  the  implication  ooold 
not  be  granted     It  was  unfortunate  that  in  the  pie- 
sent  ca.se  a  difficulty  should  be  caused  by  the  improper 
suggestion  of  Booth's  attorney.      He  ought  to  have 
first  ascertained  that  Booth  was  ready  to  act.    The 
statute    had   a  difficult  task    to  perform,    that   of 
determining  when  the  agreement  of  a  certain  propor- 
tion of  the  creditors  should  bind  tbe  whole  number, 
so  that  in  certain  cases  something  might  be  introduced 
more  advantageous,  and  less  expensive,  than  a  bank- 
ruptcy.     To  a  certain  extent  that  task  had  been 
accomplished.     There  were  necessarily  many  defects 
inherent  in  the  machinery,  but  in  most  cases  they 
were  aggravated  by  the  carelessness    and  want  of 
attention  of  the  parties  concerned*    Hen  the  parties 
had  assumed  the  consent  of  Booth,  and  felt  aggrieved, 
because  the  express  terms  of  the  Act  were  adhoed 
to.     It  was  evident  that  Booth  had  been  appointBi 
a  trustee,   and  as  he  had  not  executed,   the  condi- 
tions of  the  Act  were  not  complied  with,  and  the 
deed  was  not  such  as  could  acquire  validity  under 
the  Act     Registration  would,  therefore,  be  improper, 
and  if  allowed,  would  not  make  the  deed  binding 
upon  the  dissentient  creditors.   There  was  no  power  to 
remedy  this  conclusion ;  to  do  so  would,  in  fitct,  be  to 
repeal  a  provision  of  the  Act. 


Lord  Chancellor. 

20  Dec.  1864. 


Bs  Qmoowl 


Bankruptcy—  24  «lr  25  Vict.  e.  134.  s.  200  — 
Form  of  Certificate — Discretion  of  Court 

Ths  sitffieimq/  of  (he  affidavUor  eert^ficaU  toU  gi^ 
under  the  200<A  sectum  of  the  Bemkruptcy  Act,  1861, 
is  in  (^  diseretiion  of  the  Oommiseiongr,  and  the  Csvrt 
of  Appeal  win  not  intsrfere. 

In  this  case  a  debtor  had  executed  a  trust  deed,  in 
the  form  given  in  Schedule  D  to  the  Bankruptcy  Act, 
1861 ;  but,  being  unable  to  obtain  the  assent  of  the 
requisite  majority  of  his  creditors,  by  season  of  bilU 
and  other  n^otiable  securities  being  outstandings  had 
complied  ydih,  the  conditions  of  the  200th  section. 
The  Court  of  Bankruptcy,  however,  refused  to  allow 
the  trustees*  certificate,  on  the  ground  that  it  did  not 
appear  thereby,  that  sufficient  eiSbrts  had  heen  made 
to  ascertain  the  holders  of  such  biUs  and  aecnrilies. 

Bacon,  Q.C.,  moved  that  the  certificate  might  be 
allowed. 

The  Lord  Chancxllob  said,  that  the  appe^ 
rekted  to  a  matter  resting  wholly  in  the  discretion  of 
the  Commissioner.  The  certificate  must  state,  that 
the  debtor  was  unable  to  aeoertain  by  whom  the  bills 
of  exchange  were  holdeu ;  and  the  Commissioner  had 
required  the  trustees  to  set  forth  the  grounds  on  which 
they  certified  such  inability.    The  Coumuasioner  wts, 
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in  fact,  not  satiMfied  with  the  form  of  the  certificate  : 
ind  the  tnutees  mnst  pat  the  certificate  into  such  a 
fonn  as  the  CemmisBioiier  could  appnrre  of. 


Lord  Chanoellor,   )   JZeLEvi. 

20  Dxa  ISQL  ]   JExparie  Levi. 

BanirupUnf^24:  ^  25  Viet.  c.  134,  w.  159, 
221-223*-(7rtm7ia2  Proceedings — Farm  of 
Order^Frepiotu  Exa$nimation  of  Bankrupt 

Tk$  Court  of  Bankntptey  may  order  a  hankrupt  to 
le  prosecuted  before  the  time  appointed  for  hearing  his 
f^plication  for  an  order  of  discharge. 

Form  of  order  for  proaeeulion^  referring  to  **one  or 
more  of  the  offences  set  forth  in  (he  221st  section," 
opprtned  of. 

It  is  in  the  discreiion  of  (he  Court  (o  aUow  or  not 
to  aUcw  the  bankrupt  to  be  examined  before  making 
ntch  order. 

On  the  12th  of  NoTember,  ISQi,  Morris  Levi  was 
adjudicated  a  baxiknipt.  By  an  order  of  the  Court  of 
Bankruptcy  for  the  Birmingham  district,  dated  the 
18th  of  Novffiaber,  1864,  after  stating  that  it  appeared 
to  the  Court  that  the  bankrupt  had  been  guilty  of  one 
ormoreofthe  ofiences  set  forth  in  the  22l8t  section 
of  the  Bankruptcy  Act,  1861,  it  was  ordered,  on  the 
application  of  the  petitioning  creditors,  that  criminal 
proceedings  should  be  forthwith  conunenced,  insti- 
tuted, and  prosecuted  against  the  bankrupt  for,  and  in 
respect  of  such  offence  or  offences.  The  petitioning  ere- 
ditoiB  were  directed  to  act  as  prosecutors,  and  the 
Court  granted  them  a  certificate  under  &e  223rd 
aection. 

The  bankrupt  moved  by  way  of  appeal,  that  tiiis 
order  be  discharged. 

By  his  affidavit,  filed  in  support  of  the  motion,  he 
stated,  that  he  had  never  filed  any  accounts,  nor 
bad  he  beeu  allowed  to  file  any,  or  to  give  any  expla- 
nation, and  that  all  the  evidence  taken  under  the 
bankruptcy  had  been  taken  ex  parte  in  a  private  room 
behind  his  back,  and  without  any  opportunity  being 
giVen'him  to  explain,  and  that  the  order  had  been 
made  without  any  sufficient  evidence,  and  as  he  sub- 
mitted contrary  to  law,  and  before  any  choice  of 
usignees  had  taken  place. 

I>aniely  0.0.,  and  Sargood,  for  the  appellant — 
Ut.  From  the  159th  section,  it  appears  that  the 
powers  given  to  the  Court  by  the  222nd  and  223rd 
sections  were  not  intended  to  be  exercised  until  the 
hearing  of  the  application  for  an  order  of  discharge. 

2Dd.  At  all  events,  a  prosecution  ought  not  to  be 
directed  without  giving  the  bankrupt  an  opportunity 
to  explatn  his  conduct,  as  the  order  of  the  Court  must 
necessarily  act  pr^udicially  to  him  on  the  trial. 

Baoon,  0.0.,  and  De  Oex,  for  the  respondents, 
were  not  called  upon. 


Thb  Lobd  Csancellor  said,  that  he  could  not 
interfere  with  the  order  of  the  Commissioner.  The 
subject  was  important,  but  aU  the  proceedings  had 
been  in  accordance  with  the  dictates  of  Engllish 
justice.  He  was  pressed  to  stop  the  granting  of  any 
such  order,  unless  the  bankrupt  had  been  firat  exa- 
mined, but  he  should  be  sorry  to  introduce  any 
such  rule. 

There  were  two  classes  of  provisions  in  the  Bank- 
ruptcy Act  with  respect  to  offences  under  it ;  those 
contained  in  the  159th,  and  those  contained  in  the 
222nd  and  223rd  sections.  It  was  only  when  the 
Court  acted  under  the  159th  section,  that  is,  on  an 
application  for  an  order  of  discharge,  that  it  could 
direct  a  prosecution  before  itself.  But  some  of  the 
misdemeanors  specified  in  the  221st  section,  might 
occur  before  or  immediately  after  the  adjudication, 
and  it  might  be  necessary  to  take  proceedings  imme- 
diately, and  before  the  creditors'  assignee  was  appointed. 
In  such  a  case  it  might  be  material  for  the  Court  to 
determine  who  should  have  the  charge  of  the  proceed- 
ings. If  the  Court  thought  that  there  was  probable 
ground  for  believing  that  the  bankrupt  had  been  guilty 
of  a  misdemeanor  under  the  Act,  it  was  its  duty  to 
commit  the  prosecution  to  some  one.  It  was  said, 
that,  in  many  cases,  the  bankrupt  would  be  able,  if  he 
were  allowed,  to  explain  circumstances  apparently 
suspicious.  The  Commissioners  must  have  the  credit 
of  dealing  with  sufficient  discretion  to  allow  of  ex- 
planations where  it  seemed  probable  that  they  could 
be  afforded.  But  it  was  not  the  right  of  the  bankrupt  to 
be  examined,  nor  was  it  the  duty  of  the  Conunissioner 
to  call  upou  him  to  be  so.  If  that  were  the  case,  it 
would  make  our  criminal  procedure  more  like  to  that 
adopted  in  a  neighbouring  country  than  any  one  would 
wish  to  see  it.  It  was  urged  that,  before  a  police 
magistrate,  the  bankrupt  would  have  had  an  oppor- 
tunity of  disclosing  his  defence ;  and  thus  be  better  off 
than  he  was  at  present.  But  it  must  be  considered, 
that  a  Commissioner  would  not  close  the  bankrupt's 
mouth  as  of  course.  Having  under  the  222nd  section 
the  powers  of  a  Justice  of  the  Peace,  he  would  bo 
doubt  act  as  a  Justice  of  the  Peace  would  act  in  a 
similar  case.  It  must  be  left  to  the  discretion  of  the 
Commissioner,  whether,  where  the  bankrupt  con- 
sented, inquiries  should  be  directed  or  not ;  but  it 
would  be  deplorable,  if  where  an  immediate  power  of 
indicting  was  required,  delay  could  be  occasioned  by 
the  bankrupt  being  entitled  to  demand  an  investiga- 
tion. Besides,  it  might  prejudice  the  bankrupt  if  he 
were  brought  up  to  be  examined,  and  forced  either  to 
answer  or  to  refuse  to  answer. 

Then  again,  it  was  said,  that  the  fact  of  tiie 
prosecution  being  directed  by  the  Court,  and  a  prose- 
cutor appointed,  would  operate  against  the  prisoner. 
But  the  Judge  who  presided  at  the  trial,  would,  if 
necessary,  charge  the  jury  not  to  let  this  fact  have  any 
weight  on  their  judgment.  The  law  in  entrusting  the 
conduct  of  the  prosecuticm  to  a  Tesponsible  person. 
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meant  to  act  in  conformity  mth  the  roles  of  English 
justice,  which  the  Court  would  depart  from  by  acced- 
ing to  the  application. 

His  Lordship  was  at  first  struck  by  the  language  of 
the  order,  referring  to  ''one  or  more  of  the  offences, 
set  forth  in  the  221  st  section."  But,  on  consideration, 
he  thought,  that  this  was  really  the  best  form,  as  it 
would  prejudice  the  bankrupt  less  than  a  more 
particular  description.  The  application  would  be 
dismissed. 


Lords  Justices. 

15  Dec.  1864. 


MlCKLETHWAIT  V, 
WiNSTAKLET. 


Practice — Liberty  to  Prove  in  another  Suit^* 
Evidence — Parties — Breach  of  Trust — Cour 
tribiUion, 

An  order  made  in  one  suit  giving  liberty  to  prove  in 
another  suUfor  an  amount  to  he  certified  by  the  Chief 
Clerk,  and  a  eertifieaie  made  in  pursuance  of  such  order, 
are  not  alone  sufficient  to  establish  the  debt  in  the  other 
suU. 

Per  TiTBinsR,  L.  J. — When  a  fund  has  been  brotigJU 
into  Court  in  an  administration  suit,  the  next  of  kin  are 
properly  represented  after  decree  by  the  personal  reprc' 
sentative  until  the  fund  has  been  distributed. 

Per  Turner,  L.J.— TP%«ft  a  decree  has  been  made 
against  an  executor,  and  the  estate  of  a  deceased  executor, 
to  make  good  a  breach  of  trust,  payment  by  the  surviv- 
ing executor  of  the  whole  amount  due  is  a  complete  dis- 
charge of  the  deceased  exeeutof's  estate,  and  U  is  not 
competent  for  the  Court  to  enforce  paymerU  against  the 
deceased  executor's  estate  in  order  to  establish  contri- 
bution. 

John  Micklethwait,  by  his  will,  dated  in  1837,  after 
devising  his  real  estates  as  therein  mentioned,  gave 
all  the  residue  of  his  personal  estate  after  payment  of 
his  debts,  &c.,  to  Thomas  Micklethwait  and  William 
Micklethwait  upon  trust  for  conversion  and  invest- 
ment, and  to  pay  the  dividends  to  his  two  sisters  and 
the  survivor  of  them  during  their  or  her  life,  and  he 
gave  a  power  of  appointment  of  the  capital  to  the  sur- 
vivor. 

The  testator  died  in  1888.  William  Micklethwait 
died  in  1851  intestate,  and  letters  of  administration  of 
his  estate  and  effects  were  granted  to  his  widow  Eliza- 
beth, who  afterwards  intermarried  with  Calvin  Win- 
Stanley. 

In  1851,  the  suit  of  Micklethwait  v.  Micklethwait, 
afterwards  Mieklethtoait  v.  Win^anUy,  was  instituted, 
before  Stuart,  Y.-C,  by  the  next  of  kin  of  William 
Micklethwait,  against  the  administratrix,  for  the 
administration  of  the  intestate's  estate.  The  decree 
was  dated  the  80th  of  June,  1852  ;  but  considerable 
delay  ensued,  and  the  Master's  report  was  not  made 
antil  the  20th  of  July,  1855. 

Mary  Micklethwait^  the  surviving  sister  of  the  tes- 


tator John  Micklethwait,  died  in  1856.  By  her  will 
she  appointed  John  Birks  her  sole  execatur  and 
residuary  legatee  :  who,  in  January,  1859,  instituted 
the  suit  of  Birks  v.  Miekleihwait  before  the  Master  of 
the  Rolls,  for  the  administration  of  John  Mickle- 
thwait*s  personal  estate  ;  and  by  an  order,  dated  the 
18th  of  November,  1868,  made  on  further  consideration 
in  that  suit,  it  was  ordered  that  Thomas  Micklethwait 
should  pay  into  Court,  in  respect  of  the  balance  jointly 
due  from  him  and  William  Micklethwait,  deceased,  to 
the  estate  of  John  Micklethwait,  the  sum  of  16672., 
and  such  further  sum  as  should  be  found  due  for  inte- 
rest ;  and  that  the  plaintiff,  William  Birks,  the  repre- 
sentative of  John  Birks,  should  be  at  liberty  to  prove 
under  the  decree  in  the  suit  of  Mieklethtoait  v.  ITm- 
Stanley,  as  a  creditor  upon  the  estate  of  William 
Micklethwait,  deceased,  for  the  sum  of  1780^,  and  for 
the  sum  which  should  be  certified  by  the  Chief  Clerk  to 
be  due  from  the  estate  of  William  Micklethwait  for 
interest,  and  should  pay  any  moneys  received  by  him 
in  respect  of  such  proof  to  the  credit  of  the  suit  of 
Birks  V.  Micklethwait  to  the  ''account  of  moneys 
received  fit)m  William  Micklethwait's  estate.'* 

The  above  two  sums  of  1667/.  and  17802.,  were  the 
balances  for  which  the  executors  were  respectively 
liable  on  the  joint  account,  minus  interest 

The  case  is  reported,  on  motion  to  vary  the  minutes 
of  the  above-mentioned  order,  33  L.  J.  Ch.  510. 

On  the  15th  of  April  following,  Thomas  Mickle- 
thwait paid  into  Court  the  sum  of  16672. 

The  Chief  Clerk  of  the  Master  of  the  Rolls,  by  his 
certificate,  dated  the  11th  of  May,  1864,  certified  that 
the  whole  amount  due  from  the  estate  of  William  Mickle- 
thwait, for  principal  and  interest  on  the  joint  account, 
was  86982.  ;  and  by  an  order  made  on  the  9th  of  June 
following,  by  yice-ChanceUor  Stuart,  at  Chambers,  in 
the  suit  of  Mieklethtoait  v.  Winstanley,  William  Biiks 
was  admitted  a  creditor  for  that  amount,  with  liberty 
to  attend  further  proceedings  in  the  cause. 

On  the  16th  of  August,  1864,  Thomas  Micklethwait 
paid  into  Court  a  further  sum  of  10002. ,  and  on  the  18th 
of  November  he  paid  in  the  balance  of  the  aniount  still 
due  from  the  executors  to  John  Mioklethwait's  estate. 

On  the  2nd  of  December,  Yice-ChanceUor  Stuart 
refused,  with  costs,  a  motion  to  discharge  or  vary  the 
order  of  the  9th  of  June,  and,  from  the  order  then 
made,  and  the  previous  order  of  the  9th  of  June,  the 
present  appeal  motion  was  brought. 

Jessel,  for  the  appellants,  the  next  of  kin  of 
William  Micklethwait  (some  of  whom  were  infiuits), 
contended — 

1st.  Under  the  old  practice  a  creditor,  after  the 
Master  had  made  his  report,  could  not  be  admitted  to 
prove  a  debt  on  summons,  but  must  present  a  petition. 

2nd.  There  was  no  evidence  of  any  debt  being  due. 
The  order  was  made  by  the  Yice-Chancellor  on  the 
production  of  the  Master  of  the  Rolls*  decne,  giving 
liberty  to  prove,   and  his   Chief   Clerk's  c»tificatc 
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stating  the  axnoant.  There  was  no  declaration  by  the 
Judge  of  the  amount  due,  nor  any  affidavit  made  by 
Birks,  and  the  order  was  made  and  the  accounts  taken 
in  the  absence  of  the  next  of  kin  of  the  testator,  for 
the  personal  representative  did  not  represent  the  next 
ofkln  after  decree.  After  decree  the  personal  repre- 
sentative could  not  admit  a  debt,  nor  would  any 
order  bind  the  personal  estate,  except  an  order  made 
in  the  administration  suit.     He  referred  to 

OUiespie  v.  Alexander,  3  Buss.  130  ; 

Greig  r.  SomervUle,  1  Russ,  &  My.  838  ; 

SeaU  V.  BulUr,  2  Gif.  312  ; 
SnL  At  the  time  when  the  order  on  the  motion 
of  the  2ud  of  December  was  made,  nothing  was  in 
fact  due,  Thomas  Micklethwait  having  paid  the  whole 
debt  due  from  the  executors  jointly. 

4th.  The  leave  to  a  creditor  at  any  time  to  attend 
future  proceedings  was  irregular  ;  or  at  any  rate,  such 
creditor  ought  to  pay  his  costs. 

Freeiing  and  C.  Hall,  for  Birks,  admitted  that  if 
there  had  been  no  previous  proceedings,  liberty  to 
prove  must  have  been  applied  for  by  petition  ;  but  in 
the  present  case,  the  liberty  to  prove  was  given  in  a 
suit  in  a  court  of  co-ordinate  jurisdiction,  in  which 
all  the  parties  were  represented. 

2nd.  There  was  no  case  in  which  residuary  legatees 
had  been  brought  before  the  Court,  while  the  fund 
was  still  m  medio ;  until  the  fund  had  been  distri- 
buted they  were  represented  by  the  executor  as  well 
after  as  before  decree. 

GUlespu  V.  Alexander  (loc,  eU.),  was  different  from 
the  present  case  ;  there  the  application  was  to  recall 
funds  which  had  been  paid  out  of  Court,  and,  more- 
over, the  debt  had  not  been,  as  hero,  established  in 
another  suit.  In  the  present  case  the  question  having 
been  decided  in  a  court  of  co-ordinate  jurisdiction,  it 
could  not  have  been  necessary  to  proceed  de  novo  before 
the  Vice-chancellor. 

3rd.  It  was  true  that  the  whole  sum  due  from  both 
executors  had  been  paid  by  Thomas  Micklethwait, 
but  the  Master  of  the  RoUs  had  proceeded  on  the 
following  principle. — ^He  desired  that  Birks  should 
prore  against  the  estate  of  William  Micklethwait, 
and  bring  the  money  into  Court,  irrespectively  of 
payments  by  Thomas  Micklethwait,  in  order  that  he 
might  arrange  contribution  between  Thomas  Mickle- 
thwait and  the  estate  of  William  Micklethwait 
Birks*  debt  was  not  a  legal  one,  which  would  be 
satisfied  by  payment,  but  an  equitable  debt  arising 
from  a  breach  of  trust ;  and,  therefore,  Birks  would  be 
a  trustee  only  of  the  sum  recovered  from  the  estate  of 
William  Micklethwait,  until  the  contribution  had 
beenamuDged, 

LockhaH  V.  JUiUtj,  1  De  G.  &  J.  464  ; 
Prietlman  v.  Tindall,  24  Beav.  244. 
4th.  The  only  costs  in  question  were  the  costs  of 
the  mmmons  to  admit  the  proof ;  they  should  have 
been  Miked  for  before  the  Yice-Chancellor. 


Jesaelf  in  reply,  said  that  in  the  cases  cited  there 
was  either  further  consideration  reserved,  or  an  actual 
decree  for  contribution ;  in  fact,  Loekhart  v.  JUiUy 
(loc,  cU.)  showed  the  course  which  ought  to  have  been 
followed  in  the  present  case. 

Whatever  the  nature  of  the  debt  due  to  Birks  might 
have  been,  when  that  debt  was  once  paid  he  could 
have  no  locus  standi  in  the  suit  of  Micklethwait  v. 
Winstanley, 

Knight  Bbuce,  L.J.,  said,  that  there  might  be  a 
time  when,  and  a  manner  in  which,  the  object  sought 
by  Mr.  Freeiing  and  Mr.  Hall  might  become  ob- 
tainable, but  on  the  evidence  before  the  Court,  and 
having  regard  to  what  he  understood  to  be  the  rules 
of  the  Court,  he  did  not  think  that  it  was  then  ob- 
tainable. With  deference  to  the  Vice-Chancellor,  he 
thought  that  the  two  orders  appealed  from  were  not 
consistent  with  the  rules  of  the  Court,  and  that  the 
departure  from  those  rules  was  not  consistent  with 
substantial  justice. 

TuBNER,  L.J.,  said,  that  their  Lordships  were 
bound  to  assume  that  the  decree  of  the  Master  of 
the  Rolls  was  right,  as  no  question  as  to  tliat  decree 
was  before  them,  but  he  thought  that  his  Honour's 
attempt  to  arrive  at  contribution  by  a  short  cut 
was  neither  very  expedient,  nor  safe.  The  present 
case  illustrated  this;  but  the  decree  must  be  assumed 
to  be  right.  He  did  not  agree  with  Mr.  Jessel  to 
the  extent  of  saying,  that  the  persons  interested 
in  the  personal  estate  of  William  Micklethwait 
were  not  bound  by  the  decree  of  the  Master  of  the 
RoUs  as  to  that  personal  estate.  The  estate  had  not 
been  distributed,  and  he  thought  a  suit  with  regard  to 
it  might  be  properly  brought  against  the  surviving 
executor  and  the  personal  representative  of  the  deceased 
executor,  and  that  a  decree  in  the  suit  would  bind  the 
parties  interested.  It  was  a  question  of  some  import- 
ance, and  he  was  not  satisfied  that  the  parties  bene- 
ficially interested  would  not  be  bound. 

The  decree  of  the  Master  of  the  RoUs  gave  liberty 
to  prove  only.  Liberty  to  prove  was  for  a  certain 
sum  to  bo  afterwards  ascertained.  It  might  be  difficult 
to  say,  that  liberty  to  prove  would  not  have  given  a 
right  to  carry  in  a  proof,  but  he  did  not  see  how  the 
Court  in  one  suit  could  give  liberty  to  prove  in 
another  suit  without  a  declaration  of  the  amount  to 
be  proved  for.  But,  in  the  present  case,  before  an 
application  had  been  made  to  prove,  a  great  portion 
of  the  debt  had  been  actually  paid,  and  he  did  not 
think  that  a  mere  direction  or  liberty  to  prove  in  one 
cause  could  do  away  with  the  effect  of  payment  in 
diBcharging  the  debt  before  application  had  been  made 
to  prove  for  it  in  another  cause. 

The  effect  of  the  Master  of  the  Rolls*  decree  was, 
to  suspend  payment  until  the  rights  of  contribution 
between  the  parties  liable  to  pay  that  debt  had  been 
settled.  But  the  debt  had  been  actually  paid.  Con- 
sidering the  circumstances  under  which  the  application 
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had  been  made  by  Mr.  Birks,  he  thought  that  there 
should  be  no  costs  of  the  appeal  motion. 

JfMiMic— Discharge  both  orders  of  the  Vice-Chan- 
collor  appealed  from,  without  prejudice  to  any  ques- 
tion. The  costs  of  the  plaintiffs  and  defendants  in 
the  mnto{3ficklethwaU  v.  WinsianUyy  of  tho  summons, 
and  two  motions,  to  be  costs  in  the  cause. 

Lords  Justices.  | 

25,  27,  28  June,      \  Brooke  v.  Lord  Mosttn- 
21  Nov.  20  Dec.  1864  ' 

Jnfani-^Compromise  approved  hy  Court — 
Fraud. 

The  expediency  of  a  compromise  between  the  oioners  of 
an  estate^  and  other  parties,  one  of  whom  was  an  infant, 
depended  on  the  value  of  the  estate.  The  information 
amd  evidence  as  to  the  value  upon  which  the  other 
parties  consented  to,  and  the  Court  of  Chancery 
sanctioned  the  compromise,  was  all  furnished  hy 
the  owners.  The  owners  had  at  the  time  in  their 
possession  other  more  detailed  information;  which 
would  probably  have  put  the  Court  upon  inquiry,  and 
led  to  its  discovering  that  the  value  had  been  under- 
eitimated: — 

Held,  that  this  was  a  sufficient  ground  for  sitting 
aside  Iks  compromise  at  the  suit  of  the  infant. 

Per  Turner,  L.  J. — A  compromise  sanctioned  by  the 
Court  of  Chamury  on  behalf  of  an  infant,  cannot  be  set 
aside  on  grounds  less  strong  than  those  which  would  be 
required  to  set  aside  a  compromise  between  adults. 

This  was  an  appeal,  by  the  pkintiff,  against  a  decree 
of  the  Master  of  Uie  Rolls,  dismissing  his  bill. 

The  object  of  the  biU  was  to  set  aside,  as  against  the 
plaintiff,  a  compromise  which  had  been  effected  on  his 
behalf,  when  an  infant,  with  the  sanction  of  the  Court 
of  Chancery,  in  reference  to  a  legacy  of  20^0002., 
bequeathed  to  his  mother  by  Sir  Thomas  Mostyn. 

The  hearing  before  the  Master  of  the  Rolls,  was  re- 
ported 4  K.  R.  41 ,  where  the  facts  of  the  case  are  stated 
at  considerable  length. 

Forthe  present  report,  the  following  facts  require  tobe 
stated  in  addition  to  those  given  in  the  former  report — 

In  addition  to  keeping  down  the  interest  on  the 
legi^ies  bequeathed  by  Sir  Thomas  Mostyn's  will,  the 
second  Lord  Mostyn  had  made  advances  to  Gryffydd 
Lloyd  and  Richard  Parry,  in  respect  of  the  principal 
of  their  legacies. 

Previously  to  Mary  Bridget  Mostyn  releasing  her 
legiusyi  the  second  Lord  Mostyn  executed  a  deed  of 
covenant  to  pay,  or  secure  to  her  on  her  marriage, 
10,0001.,  with  interest  at  51.  per  cent,  in  the  mean- 
time, subject  to  a  proviso  that  this  sum  should  not 
be  called  in  during  her  lifetime. 

Richard  Parry  had  died  in  1834,  lately  indebted  to 
Sir  Thomas  Mostyn*s  estate  ;  and  some  years  after 
1842,  his  executors  paid  upwards  of  8000^.  to  that 
estate,  on  account  of  that  debt 


Upon  the  compromise  being  first  proposed  to 
Captain  Brooke,  he  desired  to  consult  Messis.  Jones, 
Bateman,  and  Bennett,  who  had  been  the  soliciton  of 
the  testator,  and  afterwards  of  the  second  Lord 
Mostyn;  but  Lord  Mostyn  objected  to  their  being 
consulted,  on  the  ground  of  differences  which  had 
arisen  between  himself  and  them. 

Tho  first  Lord  Mostyn's  affidavit  before  tho  Master, 
stoted  that  Gryffydd  Uoyd,  Mary  Bridget  Mostyn, 
and  Richard  Parry's  executors,  had  released  the  esUte 
from  their  legacies,  without  mentioning  the  deed  of 
oovenant  given  to  Mary  Bridget  Mostyn. 

Siason  in  his  valuations,  did  not  take  into  account 
considerable  portions  of  the  estate  which  were  in  hand. 

Subsequent  to  the  compromise,  the  first  I/>rd  Mostyn 
presented  two  further  memorials  to  the  CommiasiotteB 
of  Stamps  and  Taxes,  stating  that  no  legacy,  and  no 
interest  upon  any  legacy,  had  been  paid  by  any  of  the 
testator's  executors.  The  Commissioners  still  for  some 
time  refused  to  repay  the  legacy  duty,  but  ultimately 
they  repaid  it  upon  another  memorial,  presented  after 
some  of  the  estates  had  been  sold. 

In  a  suit  of  Mostyn  v.  Mostyn,  instituted  for  the 
purpose  of  carrying  out  the  trusts  of  the  Mostyn  Act, 
a  report  was  made,  after  the  earlier  sales,  by  the 
Master,  as  to  the  value  of  the  term  of  years;  which 
report  agreed  substantially  with  the  representation! 
made  at  the  time  of  the  compromise. 

Selwyn,  Q.a,  Freeling,  and  Cutler,  for  the  plaintiff. 

The  Court  will  set  aside  an  order  fraudnlentlj  ob- 
tained, 

Brydges  v.  BraniUl,  12  Sim.  869. 

In  this  case  the  sanction  of  the  Court  to  the  compro- 
mise was  obtained  by  misrepresentations  by  or  on 
behalf  of  the  second  Lord  Mostyn, 

1st  As  to  the  value  of  the  estates  charged  with  the 
legacy ; — Sisson's  valuation,  upon  which  the  estimate 
laid  before  the  Master  was  based,  having  been  impro- 
perly made,  inasmuch  as  it  took  no  account  of  the 
property  in  hand,  and  also  allowed  very  large  deduc- 
tions for  expenditure  in  plantation  and  other  im* 
provements,  and  the  subsequent  sales  having  proved 
that  the  estates  were  greatly  undervalued. 

2nd.  As  to  the  other  legacies  having  been  released 
without  consideration  ;  Mary  Bridget  Mostyn  having 
had  a  covenant  from  the  second  Lord  Mostyn  and 
Richard  Parry's  estate  having  been  considerably  in- 
debted to  the  testator's  estate. 

3rd.  As  to  the  non-payment  of  the  other  legacies ; 
tho  second  Lord  Mostyn  having  made  payments  both 
to  Parry  and  to  Gryffydd  Lloyd. 

The  second  Lord  Mostyn  must  have  known  the 
falsehood  of  the  above  representations,  but  whether  that 
be  so  or  not,  actual  misrepresentation  whether  wilfnl 
or  not,  is  sufficient  to  invalidate  the  compromise, 
1  Story,  Equity  Jur.  sect.  193 ; 
Mawlins  v.  Wickham,  3  De  G.  &  J.  304. 

Those    defendants,    who  daini  through   Thomas 
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Uostyn,  cannot  derive  benefit  from,  the  misrepresen- 
tations of  the  second  Lord  Mostyn, 
SchoUfield  v.  Tiwripfor,  John.  165. 

The  pLuntiff's  oomiael  also  relied  upon  the  mis- 
representations contained  in  the  memorials  to  the 
GommissionerB  of  Stamps  and  Taxes,  and  on  the 
second  Lord  Hostyn  having  otijected  to  the  pUdntiJOfs 
&ther  consolting  tba  aolioitors  of  the  testator  as  to 
the  compromise,  end  insisted  that,  by  naaon  of  the 
sile  of  the  property  comprised  in  the  term  of  600 
year^  the  legacy  had  become  a  charge  upon  the  fee 
Ample. 

BaggaHay,  Q.C,,  taidJoTus  Bateman^  for  the  second 
Lord  Moatyn,  and  Sir  H.  Cairns^  Q.C.,  and  Speed,  for 
the  devisees  of  Thomas  Mostyn. 

This  was  such  a  compromise  as  the  Court  had  juris- 
diction to  make  on  behalf  of  an  infant, 

Mvrinn  v.  Mortsoii,  4  My.  &  Cr.  215,  225  ; 

Gregory  r.  Molestoorth,  3  Atk.  626  ; 

£arl  of  Buckinghar/uhire  v.  Dntry,  2  Eden,  -60  ; 

BtnneU  v.  Merriman,  6  Beav.  360  ; 

Brake  v.  Fartune,  1  MolL  201 ; 

Chetwynd  v.  Fkettvood,  1  Bro.  P.  C.   800  (8vo. 

AMurton  v.  Aahburion,  6  Ves.  6  ; 
Inwood  V.  Twyne^  Amb.  417. 
The  evidence  taken  before  the  Master  as  to  the  Talue 
of  the  estates  was  true  in  fact,  Sisson'a  estimate  being 
based  on  a  higher  rental  than  could  hare  been  rea- 
sonably expected  to  be  maintained ;  and  as  the  sub- 
sequent sales  were  made  at  an  tmusuaHy  favourable 
time,  they  were  no  criterion  of  the  value  at  the  time 
of  the  compromise.  Moreover,  the  fee  simple  was  sold 
and  the  legacioB  were  only  charged  on  the  term,  the 
Mostyn  Act  having  given  the  legatees  no  additional 
rights.  The  report  in  Mostyn  y.  Mostyn  showed  what 
the  value  of  the  term  really  was. 

The  memorials  to  the  Commissioners  were  not 
before  the  Master,  and  had  no  bearing  on  the  com- 
promise ;  neither  the  covenant  given  to  Hary  B. 
Mostyn,  nor  the  payments  in  respect  of  legacies  made 
by  the  second  Lord  Mostyn,  were  material  facts,  the 
suppression  of  which  could  affect  the  compromise ; 
the  debt  from  Kichard  Panys  estate  had  not 
been  released  but  was  afterwards  recovered.  Lord 
Mostyn's  objection  to  the  employment  of  Messrs.  Jones, 
Bateman,  and  Bennett  arose  from  differences  between 
him  and  them,  and  not  from  a  desire  to  withhold 
information  trom  Mr.  and  Mrs.  Brooke  and  their 
trustees.  The  second  Lord  Mostyn  was  no  gainer  by 
the  compromise ;  he  was  only  tenant  for  life  of  the 
estates  charged  with  the  legacy,  and  by  the  compro- 
mise he  made  himself  personally  liable  for  the  whole 
amount. 

Even  if  the  value  of  the  property  had  been  imder- 
Btated,  thst  was  not  a  sufficient  ground  for  setting  aside 
a  compromise,  in  the  absence  of  intentional  misrepre- 
sentation; value  being  a  matter  of  opinion,  upon 


,  which  the  persons  acting  for  the  plaintiff  had  means 
I  of  forming  an  independent  judgment, 
I  1  Story.  Eq.  Jur.  sects.  191,  1©7 ; 

I  Olapham  v.  Shillilo,  7  Beav.  140,  149. 

I      Thomas  Mostyn  was,  as  to  the  second  Lord  Mostyn's 
life  interest,  a  purchaser  for  value  without  notice,  and 
his  devisees  could  avail  themselves  of  this  defence, 
although  the  legal  estate  was  outstanding, 
Qreenioood  v.  Churchill^  6  Beav.  814  ; 
Joyce  V.  Be  Molcyns,  2  Jo.  &  Lat.  374. 
The  proper  mode  of  impeaching  the  order  approving 
the  compromise,  would  be  by  a  petition  of  rehearang 
or  a  bill  of  review. 

The  bill  contains  tmfounded  charges  of  fraud,  and, 
therefore,  ought  to  be  dismissed  with  costs, 
Wilde  V.  Oihsan,  1  H.  of  L.  Ca.  605  ; 
Wright  v.  Houxird,  1  Sim.  A  St.  190. 

Selwyn,  Q,C,,  in  reply. 

Turner,  L.  J.,  said,  that  it  could  not  be  disputed  that 
the  Court  had  power  to  compromise  the  rights  and 
claims  of  infants,  and  persons  under  disabilities,  where 
those  rights  and  claims  were  merely  equitable.  That 
power  had  been  continually  exercised  by  the  Court,  and 
resulted  almost  necessarily  from  the  jurisdiction  which 
the  Court  exercised  over  trustees.  In  the  exercise  of 
that  jurisdiction,  the  Court  might,  in  general,  order 
trustees  to  deal  with  the  trust  property  in  whatever 
mode  it  might  consider  to  be  for  the  benefit  of  cestuds- 
que-trustent  who  were  infants,  or  under  disabilities ;  and 
to  say  that  cestuis-qtte-lruslent  can,  except  under  Teiy 
special  circumstances,  undo  what  the  Court  has 
ordered  to  be  done,  would  be  to  cut  away  the  root  of 
the  jurisdiction.  He  had  thought  it  right  to  make 
these  observations,  because  he  considered  it  of  great  im- 
portance, that  no  doubt  should  be  cast  upon  the  power 
of  the  Court,  or  upon  the  validity  of  acts  done  in  the 
fair  and  bonA  fide  exercise  of  its  powers.  The  rights 
of  infants  and  incapacitated  persons  must,  in  many 
cases,  be  sacrificed,  if  this  jurisdiction  were  not  main- 
tained, nor  could  acts  done  under  it  be  set  aside  with- 
out thereby  affecting  property  to  a  great  amount. 
Moreover,  such  compromises  as  these  were  made  by 
the  Court  in  the  exercise  of  its  discretion,  and  the 
Court  was  not  in  the  habit  of  disturbing  what  it  had 
done  in  the  exercise  of  its  discretion,  except  upon 
very  strong  grounds. 

What  circumstances,  then,  would  furnish  sufficient 
ground  for  impeaching  a  compromise  made  under  the 
order  of  the  Court  ?  He  thought  that  they  must  be 
such  as  to  amount  to  fraud  in  the  party  claiming  the 
benefit  of  the  compromise;  meaning  by  fraud,  not 
moral  fraud,  but  what  in  the  eye  of  the  Court  was 
considered  as  amounting  to  fraud.  A  compromise 
between  adult  parties  could  not  be  set  aside  on  any 
other  grounds;  if  there  were  no  fraud,  and  equal 
knowledge  on  both  sides,  the  compromise  must  not  be 
disturbed,  but  if  there  were  knowledge  on  one  side  which 
was  withheld  from  the  other,  the  compromise  could  not 
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stand,  because  the  withholding  of  the  knowledge 
amounted,  in  the  view  of  a  Court  of  Equity,  to  fraud. 
The  rule  which  applied  between  adults,  seemed  to  him 
to  be  not  less  applicable  to  compromises  by  the  Court 
on  behalf  of  infants.  The  orders  of  the  Court  could  not 
be  set  aside  on  grounds  less  strong  than  those  which 
would  be  required  to  set  aside  a  transaction  between 
competent  parties.  Whether  the  grounds  which  would 
be  sufficient  to  set  aside  a  compromise  between  com- 
petent [Murties,  would,  in  all  cases,  be  sufficient  to  set 
it  aside  when  sanctioned  by  this  Court,  it  was 
unnecessary  in  the  present  case  to  determine. 

There  could  be  no  doubt,  that  a  decree  or  order 
might  be  impeached  for  fraud  by  original  bill.  He, 
therefore,  passed  by  the  argument,  that  a  bill  of 
review  was  necessary  to  set  aside  the  order  :  it  was 
sufficient  to  say,  that,  in  his  opinion,  the  plaintiff,  in 
order  to  entitle  himself  to  reUef  in  this  suit,  must 
make  out  a  case  of  fraud  ;  and  upon  this  principle  he 
rested  his  judgment. 

With  regard  to  the  alleged  misrepresentations  made  to 
the  Commissioners  of  Stamps  and  Taxes,  the  Commis- 
sioners had  only  to  consider  whether  there  had  been 
assets  of  the  testator  for  the  payment  of  the  legacies,  and 
he  did  not  consider  it  a  fraud  upon  them  not  to  have 
communicated  to  them  the  fact  that  payments  had 
been  made  to  the  legatees  by  the  present  Lord  Mostyn 
otherwise  than  on  account  of  the  estates ;  but,  even 
assuming  that  a  deception  had  been  practised  on  the 
Commissioners,  it  would  be  going  too  far  to  hold,  that 
the  compromise  with  the  plaintiff  could  be  affected  by 
that  deception.  The  non-employment  of  Messrs. 
Jones,  Bateman,  and  Bennett  was,  in  his  opinion,  suffi- 
ciently accounted  for ;  and  he  did  not  think  that  the 
circumstance  of  the  Cors-y-Gedol  and  Plas-Hen  estates 
having  been  ultimately  sold  for  sums  so  far  exceeding 
their  estimated  values  had  any  bearing  upon  the  case, 
except  BO  far  as  it  cast  a  suspicion  upon  the  bona  fides  of 
the  estimate,  and  rendered  it  incumbent  u]x>n  the  Court 
veiy  carefidly  to  examine  the  data  upon  which  it  was 
based.  If  the  compromise  was  fairly  and  honestly 
entered  into  at  the  time,  its  validity  could  not  be 
affected  by  what  subsequently  occurred. 

Was,  then,  this  compromise  fedrly  and  honestly 
made  at  the  time  ?  If  it  was,  the  plaintiff  must  be 
bound  by  it ;  if  it  was  not,  he  must  be  entitled  to  be 
relieved  against  it,  and  to  have  it  ascertained,  by 
proper  accounts  and  inquiries,  whether  there  were,  or 
were  not,  assets  for  the  payment  of  the  legacy  in  which 
he  was  interested.  Except  the  compromise,  there  was 
nothing  to  debar  him  firom  such  accounts  and  inquiries, 
for,  assuming  that,  in  the  suit  in  which  the  accounts 
had  been  taken,  the  trustees  could  properly  represent 
their  eesiuis-qiie'trusUni,  the  plaintiff  had  ceased  to  be 
a  eestui^qtie-trust  before  any  material  proceedings  were 
taken  in  that  suit. 

The  question,  whether  this  compromise  was  fairly 
and  honestly  made  at  the  time,  depended  upon 
whether,   in  laying  the  fSacts  before  the  Master,  and 


through  the  Master  before  the  Court,  all  that  wbs 
material  to  be  stated,  and  was  within  the  know- 
ledge of  the  parties,  was  fairly  and  honestly  stated ; 
for  he  desired  distinctly  to  be  understood  as  not 
intending  to  proceed  on  any  error  in  judgment,  either 
on  the  part  of  the  Master,  or  on  the  part  of  tiie 
Court.  The  bill  alleged  misrepresentations  to  the 
persons  acting  on  behalf  of  the  plaintiff,  and  to  tiie 
Court  itself,  as  to  the  value  of  the  property  liable  to 
the  payment  of  the  debts  and  legacies,  and  as  to 
the  releases  given  by  the  other  legatees.  To  the 
representations  as  to  the  releases,  he  attached  bat 
little  importance,  the  considerations  given  for  those 
releases  having  been,  in  effect,  the  same  as  that  given 
for  the  release  of  the  plaintiff's  legacy. 

The  case,  in  his  opinion,  depended  substantially 
upon  this :  were  the  representations  which  were  made 
as  to  the  value  of  the  property  liable  to  the  payment 
of  the  debts  and  legacies  (other  than  the  personal 
estate,  as  to  which  there  was  no  evidence  of  misre- 
presentation), viz.,  the  estates  comprised  in  the  term, 
untrue,  unfair,  or  dishonest  ? 

It  had  been  contended,  on  the  part  of  the  plaintiff, 
that  in  estimating  the  assets  for  the  payment  of  the 
legacies,  the  value  of  the  fee  of  these  estates,  and  not 
of  the  600  years'  term  only,  ought  to  be  taken  into 
account;  but,  in  his  opinion,  that  was  not  the  true 
construction  of  the  Mostyn  Act.     The  Act,  no  doubt, 
subjected  the  fee  of  these  estates  to  the  payment  of  the 
legacies,  but  only  to  the  extent  of  the  value  of  the 
term.     It  was  not  the  purpose  of  the  Act  to  extend  or 
alter  the  rights  of  the  legatees.     The  proceeds  of  the 
sale  were  to  be  applied  to  the  payment  of  the  debts 
and  legacies,  only  so  far  as,  according  to  the  true  con- 
struction of  the  will,  they  ought  to  be  paid  ;  and  the 
proceeds  were  to  be  distributed  under  the  order  of  the 
Court,  which  must,  of  course,  be  governed  by  the  pro- 
visions  of  the  will,  in  the  absence  of  any  contrary 
direction.     It  was  to  the  value  of  the  term,  therefore, 
and  not  to  that  of  the  fee,  that  attention  must  be 
directe4,    Now,  upon  the  evidence  before  the  Master, 
upon  the  reference  as  to  the  compromise,  nothing  more 
appeared  as  to  the  value  of  the  term,  than  that  it  had 
been  estimated  by  competent  persons  to  be  of  the  value 
of  151,0002.  at  the  highest ;  and  that  this,  to  the  belief 
of  Cynric  Lloyd,  was  the  utmost  value — Lord  Mostyn 
being  silent  as  to  his  belief  upon  the  subject.  How  the 
case  might  have  stood  if  it  had  rested  here,  it  was  not 
necessary  to  say,  for  the  Court  had  now  before  it  the 
valuation  of  Sisson,  which,  no  doubt,  was  the  valua- 
tion to  which  the  affidavits  referred.     From  this  docu- 
ment, which  was  of  the  utmost  importance,  it  ap- 
peared, that  the  151,000/.  was  arrived  at,  by  first 
taking  the  nett  rental,  after  deducting,  not  merely  for 
ordinary  repairs,  but  for  improvements  also,  and  then 
adding  to  the  nett  rental   about  5001.   a  year  for 
sums  beyond  ordinary  repairs  and  out-goings,  and 
taking  twenty-two  years*  purchase  on  the  aggregate 
sum. 
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Xow  this  document  must  have  been  in  the  possession 
of  the  defendants  when  the  case  was  before  the  Master  ; 
why  was  it  not  produced  ?  It  was  impossible  to  say 
that  if  it  had  been  produced  he  would  have  acted  upon 
this  raloation,  that  he  would  not  havo  been  led  to 
inquire  whether  there  were  not  other  parts  of  these 
estates  which  were  valuable  for  sale,  though  producing 
no  rental,  and  whether  the  addition  made  to  Uie  rental, 
in  respect  of  the  expenditure  upon  improvements, 
was  a  fair  and  proper  addition.  What  the  result  of  such 
an  inquiry  might  have  been,  the  evidence  in  this  suit 
showed ;  it  was  in  proof  that  there  were  mansion-houses, 
with  large  quantities  of  land  attached  to  them,  which 
did  not  appear  to  have  been  let,  and  also  that  the 
expenditure  upon  the  estates  was  enormous,  never  less 
than  one-fourth,  and,  in  some  years,  exceeding  one- 
third  of  the  gross  annual  rental ;  but  it  was  sufficient 
to  aay,  that  this  document  showed  that  the  materials 
necessary  to  enable  a  fair  judgment  to  be  formed  upon 
the  question,  whether  this  compromise  was  for  the 
benefit  of  the  infant,  was  not  fairly  and  properly 
brought  under  the  Master's  consideration ;  that  there 
was  a  suppression  of  material  facts  which  were  within 
the  knowledge  of  Lord  Mostyn  and  his  advisers,  and 
were  not  within  the  knowledge  of  the  plaintiff,  or  of 
those  who  acted  for  him.  It  might  be  said,  perhaps, 
that  the  Master  called  for  no  further  information,  but 
this  was  immaterial ;  information  had  been  withheld, 
which,  if  given,  might  have  altered  the  conclusion 
uriyed  at ;  and  the  withholding  of  such  information 
amounted,  in  the  eye  of  this  Ck>urt,  to  fraud.  He 
thought  that  the  advisers  of  the  Mostyn  £fimily,  per- 
haps from  an  over-zeal  to  carry  out  the  object  which 
it  was  intended  to  effect,  had  laid  before  the  Master 
such  materials  only  as  were  calculated  to  lead  him  to 
the  conclusion  they  desired,  and  kept  back  from  him 
the  further  materials  which  would  have  led  him  to 
farther  inquiry.  It  had  been  said,  that  the  Act  of 
Parliament  had  been  before  the  Master,  but  the  Master 
could  hardly  have  acted  upon  it,  for,  as  the  Act  sub- 
jected to  the  debts  large  estates  which  were  not  subject 
to  them  under  the  will,  it  was  manifestly  for  the 
benefit  of  the  creditors,  whether  the  estates  subjected 
by  the  wiU  were  sufficient  or  *  not ;  and  as  to  the 
devisees,  the  question  of  the  value  of  the  estates  was 
inunaterial,  the  estates  made  liable  by  the  Act  being 
charged  only  to  the  extent  to  which  the  estates 
chsiged  by  the  will  were  liable.  It  had  been  said 
also  that  evidence  was  given  before  the  House  of 
Lords  in  support  of  the  bill  on  which  the  Act  is 
founded;  if  so,  why  was  it  not  produced  before 
the  Master  ?  This,  again,  was  a  circumstance  tend- 
ing strongly  to  show  that  all  the  material  facts  were 
not  brought  before  the  Court  Under  all  the  cir- 
cumstances of  the  case,  but  more  especially  having 
regard  to  the  non-production  of  Sisson's  valuation, 
his  Lordship's  opinion  was,  that  the  compromise 
could  not  stand,  and  that  the  decree,  therefore,  could 
n«t  be  supported. 


Knight  Bruce,  L.J.,  said,  that  it  was  plain  that 
the  report  made  in  1843,  in  favour  of  the  arrange- 
ment in  question,  called  a  compromise,  though  made 
by  an  able  Master,  was  founded  on  insufficient  mate- 
rials, and  ought  not  to  have  been  made ;  and,  from 
the  evidence  before  the  Court,  he  was  satisfied  that  if 
the  evidence,  which  might  and  ought  to  have  been 
laid  before  the  Master,  had  been  laid  before  him,  it 
would  have  been  right  for  him  to  report,  and  he  would 
in  all  probability  have  reported,  otherwise  than  he  did. 
There  were  before  the  Master,  on  the  occasion  of  the 
reference  to  him,  parties  whose  duty  it  was  to  bring 
under  his  attention  the  material  facts  within  their 
knowledge,  and  in  the  absence  of  these  material  facts 
the  report  was  not  properly  or  fairly  obtained.  The 
present  plaintiff  was  entitled,  on  that  ground,  to  be 
relieved  against  that  report,  although  it  had  been  con- 
firmed, and  against  the  deed  of  1843.  The  Court, 
therefore,  ought  to  make  a  decree  setting  aside  the 
compromise.  He  did  not  mean  to  express  any  opinion 
upon  the  point,  whether  the  plaintiff  was,  or  was  not, 
likely  to  derive  any  benefit  under  the  decree. 

20  Dec.  1864. 

The  cause  having  been,  by  the  direction  of  the 
Court,  placed  in  the  paper  of  this  day  to  be  spoken 
to,  a  decree  was  now  directed  to  be  drawn  up  in 
accordance  with  the  following  minute — 

Minute, — Declare  that  the  arrangement  carried  into 
effect  by  the  indenture  of  the  20th  of  March,  1843, 
and  the  deeds  poll  of  the  14th  and  15th  of  March, 
1843  (the  deeds  carrying  out  the  compromise),  is  not 
binding  upon  the  plaintiff.  Declare  that  the  plaintiff 
is  not  bound  by  the  order  of  the  17th  of  March,  1843, 
and  that,  notwithstanding  the  said  order,  the  plaintiff 
shall  be  at  liberty  to  prosecute  the  suit  instituted  by 
him,  as  in  the  said  order  mentioned,  and  to  take  such 
other  proceedings  as  he  may  be  advised  for  recover- 
ing the  legacy  of  20,0002.  Beserve  the  costs  of  this 
suit,  with  liberty  to  apply. 


Rede  v.  Oakes. 


IiOrdB  JuBtioes. 

3,  4,  5  Nov.  21  Deo.  1864. 

Vendor  and  Purchaser — Sale  by  Trustees  and 
Others  of  Different  Properties  as  One  Estate^ 
and  for  One  Sum — Apportionment  of  Pur- 
chase-money— Deposit. 

Where  trustees,  with  power  to  sell  by  private  con- 
tract, joined  vrith  others  in  selling  as  one  estate, 
and  for  one  sum  of  money,  different  properties  whidt 
oovJd  not  he  clearly  distinguished,  and  the  titles 
to  which  were,  by  the  conditions  of  sale,  limited  to 
different  periods  .•— • 

Held  {reversing  the  decision  reported  82  Beav.  5^5), 
that  the  title  was  too  doubtful  to  be  forced  upon 
a  purchaser,  as  the  trust  property  might  have  been 
injured  by  the  joint  sale,  and  thai  the  Court  could 
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n€i,  under  suk^  circumstances,  apportion  the  pwrdiase- 
money. 

The  Cowri  direcUd  the  trustees  to  return  the  depomi 
paid  on  the  signing  of  (he  agreemoui  for  MLle. 

This  was  a  suit  for  specific  perfomumce.  j 

On  the  8th  of  March,  1862,  the  defendsnt  agreed 
to  purchase  from  the  plaintifis,  by  private  contract, 
certain  hmds  and  hereditaments  forthe  sum  of  1 6, 650/. , 
according  io  piiiited  particulars  of  «ale  (the  heredita-  i 
jDonts  haying  previously  been  offered  for  sale  by  public  . 
auction),  so  fEir  as  such  partioulars  were  ajyplicable  to  , 
a  sale  by  pnvate  contract. 

By  the  sixth  condition  of  sale  the  abstrads  of  tide 
to  the  property,  other  than  that  part  of  which  a  Mrs. 
Bede  was  vendor,  were  to  commence  as  followB,  visL, 
SB  to  the  manon  and  freehold  portion  with  indeiitiins 
dated  in  1803,  1805,  1«07,  1613,  and  an  indenture 
dated  Hie  Slst  of  December,  lUS  ;  as  to  ihe  copyhold 
part  with  adnuaaions  dated  in  1828,  1625,  and  18S8  ; 
and  as  to  the  leascfhold  portion  with  indentures  dated 
in  1788  and  17(^7 ;  and  as  to  such  parts  of  the  manovs 
and  freeholds  as  were  not  comprised  in  any  of  the 
aforesaid  indentures  (other  than  the  indenture  of  the 
81st  of  December,  1845),  the  titlewas  to  commence  with 
the  will  of  Robert  Rede,  dated  in  1821  and  proved  in 
1822.  As  to  Mrs.  Rede*s  part  of  the  property,  the 
title  was  to  commence  with  the  will  of  her  late 
imdiand  Robert  Bade  Bade,  daisd  in  1631  and  proved 
in  1^52,  irilh  a  dedamtioa  of  possessory  title  of  mtoe 
than  fifteen  yaars.  The  property  otber  i^ian  'tibat  of 
which  Mbl  Bede  was  vendor  was  vested,  as  to  part,  in 
the  tmstaea  af  Mra.  Bade's  msxriaee  sattlement,  and, 
as  to  the  nesnauider,  in  the  trustees  of  tihe  iwawrify 
flBttlamenls  of  hor  four  daughters,  to  whom  it  had 
been  deviaad  as  rtenwits  in  common  by  the  will  of  their 
gmndfiithcr^  Robert  Bede. 

It  was  stated  by  -tiie  T«ndois  that  Mrs.  Rede's 
nazriagewMttlement  contained  a  power  of  sale,  but 
the  settlement  had  not  been  produced  to  the  defen- 
dant The  marriage-settlements  of  the  daughters 
contained  a  trust  for  sale  with  the  usual  receipt 
clause. 

On  the  10th  of  March,  1862,  the  defendant  paid  the 
sum  of  1,665Z.  by  way  of  deposit,  and  signed  an  agrs^* 
mcoit  to  complete  the  sale  on  "the  10th  of  October 
following. 

By  an  agreement,  dated  the  8th  of  October,  the 
vendors,  plaintiffs  in  this  suit,  agreed  that  the 
anm  of  140^.  should  be  considered  as  the  value  of 
so  much  of  the  pffO[jerly  as  was  marked  wiifti  a 
bine  line  in  the  particulan  of  sale  (and  which,  it 
vaa  stated,  was  the  'pwrperty  of  Mrs.  Rede  in  her 
own  ri^t),  and  should  be  received  by  her ;  that 
the  sum  of  3527.  should  be  considered  as  the  value 
of  so  jnneh  of  the  propel^  as  was  marked  with 
a  ved  line  (and  which,  it  was  stated,  was  com- 
prised in  Mrs.  Bede*s  marriage-settlement),  and 
Aould  be  leceiyed  by  the  tmafeees  of  that  settlement. 


and  that  the  sum  of  16,158Z.  should  be  ooaadered  as 
the  ralue  at  the  residue  of  the  property,  and  shvold 
be  received  by  the  several  tnuftees  of  the  manitg»- 
settlements  of  Mrs.  Rede's  daughterly  and  be  applied 
by  them  accordingly. 

The  three  properties  were  intermixed,  and  il«r 
identity  was  not  clearly  proved. 

Under  the  above  cireumstanoesthe  dafBudantdeclinid 
to  complete  the  purchase,  on  the  ground  tiiat  the 
trustees  were  not  competent  to  enter  intothe  agfee- 
ment  for  iiie  apportionment  of  the  punduae-'moDej, 
and  that  the  aeveral  properties  ou^  to  hare  beea 
sold  sepantely. 

The  bill  was  filed  by  Mrs.  Rede  and  the  tmstees  oT 
her  marriage  settlement,  and  hat  fiymr  daugbtsis  sad 
their  husbands  .and  the  trustoea  of  their  msrxiig^ 
sottlBBientB, — ^twenty-one  persons  in  ^ 

I^eMaater  of  :the  RoUs  by  bis  deone,  dsted^ 
Sdth  of  May,  1860,  diieeted  inquiries,  vdietherafwd 
title  to  the  pruperty  could  be  mads,  and  how  tbe 
purchase-money  ought  to  .be  afipertioned,  aad  Us 
Honour's  Chief  Cki3c  hsring  certified  that  a  good  title 
could  be  made,  and  that  fiie  purehaaa'^naDey  anghtte 
be  apportioned  according  to  the  agreement  of  'tiie  9& 
of  October,  the  defendant  took  otft  a  aonsnoDB  t» 
vary  the  certificate.  The  snmdnons  was  a^Hmraid 
into  Const,  and  the  Master  of  the  Bolia  by  an  wedtt, 
dated  the  30^1  of  May,  1664,  made  on  the  hearing  ef 
the  adjourned  summons,  and  of  the  cause  on  fortter 
consideration,  ordesed  that  the  agreement  of  the  8A 
of  March,  1864,  should  be  spiecifically  performed. 

The  oaae  is  wpcrted  in  the  Court  below  (32  te^* 
555). 

The  defendant  now  appealed  from  Utt  decree  uA 
order  made  by  the  Master  of  the  Bolls. 

SeUoyn,  Q,C.,  and 7.  T.  ffmnphiy,  for  Hbe  appel- 
lant, -contended — 

lat  Tke  crigittal«ontrsctwaB  aTicionsons,  isfvolr- 
ing  a  braadi  of  trust,  and  therefoie  the  Ooart  yffM 
not  enforce  it, 

MortlookT.  Bullor,  10  Yes.  292; 
Thmnpson  v.  Bladcstone,  6  Beav.  470. 

There  was  nothing  on  the  face  of  the  contract 
whidi  showed  how  much  of  the  property  wbb  hdd 
with  only  a  seventeen  yeaia*  title  under  the  deed 
of  1845  :  the  trust  ]m>perty  might  have  been  held 
with  a  sixty  years*  title,  and  Mrs.  Rede*s  peoft»*f 
with  a  seventeen  years*  title  only,  and  in  thiA  etm 
the  trust  property  would  be  depreciated  by  bcs^ 
sold  mixed  up  with  Mrs.  Rede*s  property ;  the  sisw 
thing  would  occur  if  the  trust  property  csnsisted  of 
better  land  than  Mrs.  Rede's  properly. 

It  was  true  that  the  sixth  condition  of  sale  gav« 
notice  that  the  vendors  held  under  different  titles 
but  as  the  property  was  sold  in  ten  lots,  of  whirfi  ^ 
defendants  had  only  purchased  two,  it  was  quite  coo- 
sistent  with  the  contract,  that  MvL  Rede  aad  lisr 
trustees  should  have  nothing  to  do  with  those  tvo 
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Iot%  and  the  pmchager  had  assiimad  that  the  trustees 
vere  not  committiiig  a  breach  of  truat  by  selling  to 
him  as  they  had  done. 

To  affirm  the  decision  would  be  to  oyerrule  Sis  L. 
Shadwell*8  dlBtinct  opinion  in 

dark  V.  Seymow,  7  Sim.  67 ; 
and  to  compel  purchaser  to  take  upon  himself  the 
risk  of  deciding  a  difficult  question  of  appertionmeoti 
contrary  to  the  doctrine  of 

Pyrke  v.  Waddingham,  10  Hare,  1. 

MagyaUajff  Q.C.f  aadF.  J.  Turner,  for  the  plain- 
tiffs, said,  that  the  reference  to  Chambers  had 
determined  the  value  of  the  different  parts  of  the 
property.  If  each  set  of  trustees  could  sell  by 
prirate  contract  the  particuhir  portion  of  the  property 
vested  in  them,  and  fix  the  amount  of  the  purchase- 
money,  it  must  also  have  been  competent  jfbr  the 
various  sets  of  trustees  to  combine  to  sell  the  whole 
4if  the  property,  and  fix  the  aggregate  amount  of  th^ 
purchase-money. 

As  to  the  suggestion  that  the  value  of  the  trust  pro- 
perty might  have  been  diminished  by  its  having  been 
sold  with  the  other  property,  no  proof  whatever  had 
been  addoead  that  such  was  the  case. 

/.  T.  Humphry,  in  reply :  It  was  admitted,  that  if 
the  trust  property  were  damaged  by  being  sold  with 
other  property,  the  Court  would  not  enforce  the  con- 
tract ;  bat  why  should  the  onus  of  deciding  whether  there 
were  damage  or  not  be  thrown  upon  the  purchaser  ? 

Afalins,  Q.C.,  sa  amicus  curia,  in  answer  to  a  ques- 
tion from  their  Lordships,  expressed  his  opinion  that 
as  it  was  competent  for  each  set  of  trustees  to  fix  the 
price  of  the  portion  of  the  property  vested  in  them,  it 
was  als9  competent  for  them  to  fix  the  aggregate  price 
of  the  whole  property,  and  divide  the  purchase-money. 

21  Dca  1S64, 

Kntost  Bkttcb,  L.J.,  said,  that  at  the  hearing  he 
had  been  in  firvour  of  the  plaintiffs,  but  the  nature 
of  the  case  was  such,  that  it  was  no  wonder  that 
he  had  changed  the  opinion  which  he  ^n  enter* 
tained.  He  thought  on  consideration,  that  the  bill 
ought  to  be  duimisaed,  for  he  could  not  satisfy  himself 
tixat  the  contract  was  not  a  breach  of  trust  on  the  part 
of  each  set  of  trustees.  The  agreement  of  the  8th  of 
MjTch,  1862,  was  a  mistake ;  the  vendors,  as  vendors, 
were  represented  as  a  single  body,  and  the  price  of  the 
portion  of  the  property  vested  in  each  set  of  trustees, 
was  liable  to  be  affected  by  conaideratiens  with  which 
properly  that  set  of  trustees  had  no  concern.  The 
trust  property  held  by  each  set  of  trustees  ought  not 
to  have  been  made  liable  to  any  defect  of  title  in  any 
other  part  of  the  property. 

The  doctrines  and  principles  applicable  to  specific  per- 
fonnance  were  opposed  to  granting  it  in  the  present  in- 
stance, for  it  was  not  clear  that  a  breach  of  trust  had 
not  beaftcommitted,  and  if  there  was  a  reasonable  doubt, 
ths  Coort  would  not  decsee  specific  performance. 


TuRNEB,  L.J.,  said,  that  the  case  presented  two 
points  for  consideration, — ^whether  specific  perform- 
ance of  the  agreement  ought  to  be  decreed,  and  if  so, 
whether  the  order  of  the  Master  of  the  Rolls  was  right 
The  argument  had  been  carried  to  a  great  length.  It 
had  been  said,  that  trustees  for  sate  ought  in  no 
case  to  join  with  other  persons  in  selling  the  trust 
property,  but  it  would  be  very  detrimental  to  trust 
property  if  such  a  general  rule  were  laid  down.  He 
eould  not  agree  that  a  trust  property  could  not  be  sold 
with  another  property  as  one  estate,  but  when  such  an 
estate  wa»  sold,  the  trust  property  must  not  be  injured. 
The  true  question  was,  whether  the  sale  had  been  so 
made  that  the  ceBtuis-que-trusteni  could  be  held  bound ; 
if  not,  the  title  of  the  purchaser  was  not  unimpeach- 
able. In  that  point  of  view,  looking  at  the  situation 
of  the  different  parts  of  the  estate,  he  had  no  doubt 
that  the  whole  estate  could  have  been  beneficially  sold 
together.  The  difficulty  lay  in  the  manner  of  carrying 
out  the  sale.  For,  first,,  the  terma  of  the  oonteaet  did 
not  afford  the  means  of  apportionment  of  the  purchase- 
money  on  a  fair  and  reasonable  basis ;  and,  secondly, 
the  question  arose,  whether  the  trust  property  mm 
injured  by  being  joined  with  the  other  property. 
Looking  at  the  sixth  condition  of  sale,  it  would  be 
necessary  to  determine  the  valutt  of  different  portion* 
of  the  property  held  on  titles  of  different  lengths. 
The  plaintiff^  had  arrived  at  a  solution  of  the  diffi^ 
culty,  but  it  was  not  one  which  could  be  adopted  by 
the  Court ;  and  in  a  case  of  this  description,  the  Court 
ought  to  apportion  tiie  purchase-money.  There  wa» 
the  further  difficulty,  that  the  sale  had  been  so  made* 
tiiat  the  bulk  of  the  trust  property  might  have  bees 
injured.  The  conditions  of  sale  did  not  state  the 
amount  of  property  held  under  each  title.  The 
purchaser  of  the  property  might  have  imagined  that 
he  was  to  have  only  a  seventeen  years*  title  to  a  large 
portion  of  the  property.  He  would  go  no  ftirther  liian 
saying,  that  it  was  doubtful  whether  the  ceatuis-que- 
trusUrU  were  bound  by  the  sale  ;  and  if  it  was  doubt- 
ful, that  was  sufficient  ground  for  nfusing  specific 
performance. 

Their  Lordships  dismissed  the  bill,  but,  having 
regard  to  the  novelty  of  the  question,  and  the  fact 
that  the  decree  might  have  been  i^pealed  from  in.  the 
first  instance,— without  costs  *,  a&d^  after  oonsnltatittii. 
with  the  Begistrar,  directed  the  deposit  paid  by  the 
purchaser  to  the  vendors  to  be  returned  to  him  aa 
well  as  his  appeal  deposit 

LoirdB  JiaMMB.  )  Joh^oiti;.  Ezuxlkt. 
21  Dbc.  1864.        I 

Pcprtnership — Sale  of  GoodtnH — Farm  of 
Advertiiement 
In  a  suit  for  windinff-up  a  partn^rahip,  thspoHf 
nerahip  property  was  ordered  to  be  aold  ao  a  gamg, 


Held,  that  the  particulars  of  sale  ahovHd  aftoifl  thai 
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the  surviving  partner  wcu  not  prevented  from  carrying 
on  iht  aame  business. 

This  was  a  suit  for  winding  np  a  partnership,  in 
which  the  Master  of  the  Rolls  had  held,  that  the  sur- 
yiving  partner  was  entitled  to  have  it  stated  in  the 
advertisement  and  particulars  of  sale,  that  his  right 
to  set  up  a  similar  husiness  in  the  aame  town  was 
reserved ;  see,  onte,  6  N.  R.  4. 

The  arguments  of  counsel  were  similar  to  those  in 
the  Court  below. 

JSdblumse,  Q.C.,  and  Waller ,  for  the  defendant, 
cited, 

HaXl  Y.  Barrows,  1  N.  R.  543;  5K  R.  259  ; 
Cook  y.  CoUingridge,  Jac.  607  ;  27  Beav.  456 ; 
Collyer  on  Partnership,  p.  178. 

Baggallay,  Q.C.,  and  C.  Holly  for  the  plaintiff, 
cited, 

Churton  T.  Douglas,  John.  174. 

Turner,  L.J.,  said,  that  having  regard  to  the 
authority  of  Cook  v.  CoUingridge  (loe,  ciL),  he  thought 
that  the  particulars  and  conditions  of  sale  ought  to 
specify  what  was  meant  by  the  goodwill  of  the  busi- 
ness ;  and  that  the  advertisement  should,  after  men- 
tioning the  premises  sold,  and  the  goodwill,  contain  a 
clause  to  the  following  effect : — *'  This  sale  will  give 
to  the  purchaser,  both  the  premises  in  which  the 
business  has  been  carried  on,  and  the  benefit  derived 
from  the  habit  of  the  customers  resorting  to  such 
premises ;  but  will  not  prevent  any  person  heretofore 
interested  in  the  business  from  carrying  on  the  same 
business." 

Enioht  Bruce,  L.J.,  concurred. 


Bloxam  V,  Chichester. 


Lords  Jiiatices, 

AND 

Master  of  the  Bolls. 

21  Deo.  1864.  ^ 

Practice —  Written  Amufer — Oen,  Ord.  March  6, 
1860,  r.  3. 

Where  a  defendant  filed  a  written  answer,  hut  did 
not  afterwards  print  it  .-^^ 

Held,  that  the  proper  course  for  the  plaintiff  was  to 
move  to  take  the  hill 'pro  confesso. 

In  this  suit  the  defendant  had  been  attached  for 
want  of  an  answer.  He  then  'filed  a  written  answer, 
and  having  obtained  a  certificate  that  he  had  done  so 
from  the  Clerk  of  Records  and  Writs,  he  obtained  his 
discharge  from  custody  on  the  same  day.  He  had  not 
within  four  days  afterwards  left  a  printed  copy  of  this 
answer  with  the  Clerks  of  Records  and  Writs.  The 
plaintiff  wished  to  accept  the  answer,  and  to  give 
notice  of  motion  for  a  decree,  but  the  Record  and 
Writs'  Clerk  refused  to  give  a  certificate  that  the  cause 
was  ready  to  be  heard.    The  ground  of  the  refusal 


was,  that  the  written  answer  had  become  a  niilHt^ 
after  the  expiration  of  the  four  days  allowed  for 
printing  the  answer.  The  General  Order  of  the  6ih 
of  March,  1860,  rule  3,  directs  that  the  defendint 
shall  within  four  days  from  the  filing  of  lus  written 
answer  leave  a  printed  copy  thereof  with  the  Clerks 
of  Records  and  Writs,  "  and  if  such  printed  copy  shall 
not  be  so  left,  the  defendant  shall  be  subject  to  the 
same  liabilities  as  if  no  answer  had  been  filed.** 

BaJtfington  now  moved  that  the  Records  and  Writs' 
Clerk  might  be  directed  to  give  his  certificate  that  the 
cause  was  ready  to  be  heard. 

The  Master  of  the  Rolls  said,  that  he  could 
not  give  such  a  direction.  The  words  of  the  Order 
showed  that  the  answer  had  become  a  nullity^  and 
that  the  defendant  was  in  the  same  position  as  if  the 
written  answer  had  never  been  filed.  The  plaintiff 
might  again  move  to  attach  him*  which  might  lead  to 
the  same  difficulty  over  again.  His  Honour  thon^ 
that  the  proper  course  would  be  for  the  plaintiff  to 
move  to  take  the  bill  i^ro  confesso, 

BaibingUm  then  mentioned  the  case  to  the  Lords 
Justices,  and  moved  them  to  direct  the  Records  and 
Writs*  Clerk  to  give  the  required  certificate. 

The  Lords  Justices  refused  the  application,  on  the 
ground  that  there  was  no  answer  on  the  file ;  and  said 
that  the  plaintiff  must  again  attach  the  defendant 


Master  of  the  Bolls. )  JZcThe  Patent  Artificial 
10,  17  Dec.  1864.      )  Stone  Compant  (Limited). 

Winding  up — Limited  Company — Paidrup 
Share. 

A  holder  of  paid-up  shares  in  a  limited  company  pre- 
sented a  petition  to  have  ike  company  wound  up  .*^ 

Held,  that  the  petitioner  had  not  such  an  uUerat 
as  to  induce  the  Court,  on  his  petition,  in  the  obseM 
of  other  circumstances,  to  order  the  company  to  be 
woundup. 

Semble,  neither  wiU  the  Court,  <m  suck  a  pstUion, 
direct  a  meeting  of  the  company  to  be  held  to  take  (^ 
'  the  shareholders. 


This  was  a  petition  by  a  sharaholder  to  wind  up  the 
above-mentioned  company. 

The  company  had  been  formed,  in  1862,  to  woik  a 
patent,  dated  13th  June,  1862,  for  the  improvement 
of  the  manufacture  of  artificial  stone.  The  nominal 
capital  was  20,000^.,  divided  into  2000  shares  of  10/. 
each.  Of  these  1,500  paid-up  shares  were  allotted  to 
the  patentee  as  the  purchase-money  for  the  patent  Of 
the  remaining  500  only  110  had  been  allotted.  The 
greater  part  of  the  capital  which  had  been  paid  up 
had  been  expended  in  purchasing  a  wharf  and  pUnt 
and  fixtures  for  carrying  on  the  business.  The  directois 
had  advanced  money  for  carrying  on  the  bnsinesB.   The 
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leoeipts  bad  been  small,  and  the  balance  at  the  bankers' 
was  25L  A  creditor  had  obtained  a  judgment  for 
240/.,  bat  had  not  is&ned  ezecntion,  and  he  and  the 
other  creditors  were  content  to  wait  for  payment. 
The  petitioner  held  five  shares  Inlly  paid  up. 

Selwyn,  Q,C,,  and  De  Oexy  for  the  petitioner. 

ImoA  Wdbf  eofi^rA. — ^The  debts  haye  been  incurred 
in  setting  the  business  on  foot  As  the  petitioner's 
shares  are  fully  paid  up,  he  cannot  incur  any  liability 
by  the  continuance  of  the  company,  and  has  not, 
therefore,  any  such  interest  as  entitles  him  to  present 
this  petition. 

Sdwyn,  Q-C,  in  reply.— If  the  company  is  wound 
np  now,  there  may  be  a  surplus,  and  the  petitioner 
may  then  receive  back  some  of  his  capital. 

17  Dec.  1864. 

The  Master  of  the  Rolls  said,  that  in  his 
opinion,  a  sufficient  case  had  not  been  made  out  for 
winding  up  tins  company.  The  petitioner  personally 
had  not  such  an  interest  as  entitled  him  to  ask  to  have 
the  company  wound  up  :  for  all  his  shares  were  fully 
paid  np,  and  the  company  was  linuted,  so  that  he 
could  incur  no  further  liability  by  the  continuance  of 
the  company.  It  had  been  argued  that  if  the  assets 
on  being  realised  produced  a  surplus,  he  would  recover 
put  of  what  he  had  paid  on  his  shares.  But  that  was 
too  remote  a  possibility  to  be  considered  in  a  case  like 
the  present,  and  it  did  not  constitute  an  interest 
in  the  company  sufficient  to  induce  the  Court  to 
attend  to  the  petitioner's  request  to  wind  up  the  com- 
pany, unless,  indeed,  there  were  other  circumstances 
which  would  make  it  proper  to  do  so.  There  were  no 
<^  circumstances  in  the  present  case.  It  had  not 
jet  been  fairly  tried  whether  the  company  could  or  could 
not  effect  the  objects  proposed.  The  creditors  did  not 
press  the  company,  and  the  principal  shareholders 
desired  it  to  go  on.  The  petition  must,  therefore,  be 
I  with  costs. 


•Aro^.— See  and  compare, 
SolU  PtaU  Du  United  Lead  Mining  Company  v. 

MerryweaihMT,  4  K.  R.  641 ;  5  N.  R  166 ; 
He  Fadage  Pariiim  {Limited)^  ante,  p.  178. 

Marter  of  ihe  BoUb.  )  ^^^^  ^  cowfer. 
21  Daa  1864.  ) 

Practice — Taking  a  BUI  pro  confesso — C<m8. 
Ord.  X.  r.  6. 

i  hill  may  be  taken  pro  confesso  against  an  abacond' 
%  defendant,  noturithaanding  the  interrogatories  Kane 
^  &een  delivered,  and  the  filing  of  them  has  not  been 
odverlised. 

Anon.  4  Jur.  (n.  s.)  583,  not  foUouted. 

The  defendant  William  Cowper,  having  been  proved 
to  have  absconded  to  avoid  service  of  process,  an  order 


was  made  under  Cons.  Ord.  X.  r.  6,  that  he  should 
appear  before  the  9th  day  of  April,  1864,  and  this 
order  was  inserted  in  the  **  liondon  Gazette,"  and  duly 
published. 

No  appearance  having  been  entered,  the  Court,  on 
the  14th  day  of  April,  1864,  gave  leave  to  the  plaintiff 
to  enter  an  appearance  for  the  defendant,  which  was 
accordingly  done. 

Interrogatories  were  filed  in  due  time,  but  could  not 
be  served  upon  the  defendant,  as  it  was  not  known 
where  he  was. 

Notice  of  motion  to  take  the  bill  pro  eon/esso  was 
inserted  in  the  "London  Gazette,"  as  required  by 
Cons.  Ord.  XXII.  r.  4,  and,  on  the  14th  day  of  July* 
1864,  the  plaintiff,  under  the  above  rule,  obtained 
an  order  to  take  the  biU  pro  confesso  against  the 
defendant. 

This  order  the  Registrar  declined  to  pass,  for  the 
following  reasons,  viz. — 

The  defendant  was  not  shown  to  be  in  defaxdt  for 
want  of  an  answer ;  in  fact,  ho  was  not  in  default^ 
never  having  been  served  with  the  interrogatories. 
Cons.  Ord.  XXII.  r.  2,  provided  that,  when  a  defen- 
dant did  not  '*put  in  his  answer  in  due  time  after 
appearance,"  ftc,  "he  should  be  deemed  to  have 
absconded."  There  could  be  no  "due  time**  to 
answer  till  after  service  of  the  interrogatories.  The 
case  of  Buttler  v.  Mathetos  (19  Beav.  549),  might 
seem  to  be  in  point,  but  there  the  defendant  was 
clearly  not  in  default, — a  fact  which  seemed  to  have 
been  overlooked,  the  attention  of  the  Court  being 
directed  only  to  the  question  of  issuing  an  attach- 
ment. In  the  cases  there  cited  the  defendant  had  no 
doubt  been  served  with  a  subpo&ua  to  appear  and 
answer  xmder  the  old  practice,  and  was  in  default. 
The  difficulty  occurring  in  the  present  case  had  been 
provided  for  in  Anon,  (4  Jur.  (n.s.)  583),  by  directing 
the  interrogatories  to  be  advertised,  and  that  case 
had,  as  he,  the  Registrar,  understood,  been  subse- 
quently followed. 

Speed,  for  the  plaintiff,  asked  that  the  order  to  take 
the  bill  pro  confesso  might  be  passed. 

The  General  Orders  did  not  require  the  interroga- 
tories to  be  advertised  ;  and  throughout  the  suit  the 
defendant  must  be  deemed  to  be  absconding.  He 
cited, 

WiXkxns  v.  Hogg,  80  L.  J.  Ch.  492  ; 
BtUtler  v.  Mathews,  loc,  cit,  ; 
Anon,  loe.  cit. 

The  Master  of  the  Rolls  said,  that  he  did  not 
understand  why  the  interrogatories  should  be  adver- 
tised ;  he  was  of  opinion  that  the  order  he  had  made 
was  correct,  and  he  would  direct  it  to  be  passed. 
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Braitdon  V.  Brandon. 


Eindersley,  V.-C.    ) 
18to25Nov.20Dec.1864.  J 

Jurisdiction — Lands  Clauses  Consolidation 
Act,  1845,  s.  76— Costs. 

Semble,  w?iere  money  has  been  pcnd.  into  Court  undor 
the  76th  section  of  the  Lands  Clatues  ComolidcUion  Act, 
representing  the  value  of  an  interest  greater  than  that 
which  cam,  he  sithstantiaUd  by  the  elaimanU,  the  Court 
will  determine  how  much  of  the  fund  rqrremnts  (he 
excess  of  interest  by  reference  to  Chambers^ 

Semble^  a  jury,  or  arbitrators,  under  the  said  Act,  have 
power  only  to  assess  the  value  qf  the  interest  claimed. 

Costs  aUowed  to  a  n/umJbeir  of  persons,  thottgh  they 
might  have  been  represented  by  the  same  counsel, 

Thxa  waa  a  petitioii  by  persons  iaterested  in  the 
Brandon  Estates  for  the  inrestment  of  money,  which  i 
had  been  paid  in  as  pnTehase-mimey  under  the  76th 
section  of  the  Lands  Clauses  Consolidation  Act,  1845,  I 
and  the  payment  of  the  dividends  of  the  funds  in  which 
the  money  should  be  invested. 

The  money  had  been'paid  in  by  the  London,  Chatham, 
and.  Dover  Sailway  Company  to  the  account  of  the 
trosteea  of  the  will  of  Samuel  Brandon,  the  mortgagees 
of  the  estate,  and  the  Ecdeaiastical  Commissioners. 

It  appearad  that  the  railway  company  required 
cartaiu  leasehold  properfy  of  which  the  trustees  were 
leasees,  and  the  Sceleslastical  Commissioners  rever- 
sioneiB.  The  trustees  claimed  a.  right  of  perpetual 
renewal  in  the  premises.  The  company  considered  that 
tha  trustees  had  ihiled  to  make  out  a  title  to  the  right : 
and  tiiey  consequently  inserted  the  name  of  the  Eccle- 
SMBtical  Commissioners  in  the  title  of  the  account,  — on 
the  aasnmption  that  the  Commissioners  would  be 
entitled,  in  the  event  of  the  right  of  renewal  not  being 
Bustsinsd,  to  so  much  of  the  purchase-money  paid  into 
Gonrty  as  represented  the  value  of  tiiat  right 

J,  B,  Palmer,  Q.C.,  SLndffardy,  for  the  defendants 
in  the  suit  of  Brandon  v.  Brandon  j  Olasse,  Q.C.,  and 
Craeknall,  for  the  plaintiffs  in  that  suit ;  and  Ander- 
son, Q.C.  (Walford  with  him),  Elderton,  Faber^Druce, 
7.  T,  Humphry,  and  Langworlhy,  for  other  parties 
interested  in  that  suit,— supported  the  petition,  and 
contended  that  their  title,  such  as  it  was,  had  been  pur- 
chased by  the  company  at  the  sum  paid  in ;  and 
further,  that,  even  if  the  sum  paid  in  was  to  be  treated 
as  having  been  assessed  by  a  jury  or  an  arbitrator,  under 
the  Act,  they  were  entitled  to  the  whole  amount, 

Ex  parte  Orainger,  3  Y.  &  C.  62 ; 

Ex  parte  Issauchaud,  8  Y.  &  C.  721. 

Baily,  Q.  C,  and  Kekewich,  for  the  railway  company, 
cited,  amtrdk, 

Megina  v.  London  and  North-Western  Bailwary 

Company,  3  Bl.  &  Bl.  443 ; 
Horrocks  v.  Metropolitan  Railway  Company,  4 

B.  &  S.  315  ; 
Chabol  V.  Lord  Morpeth,  16  Q.  B.  446. 
Lindley,  for  the  EcclesLastical  Commissioners. 


Counsel  also  cited,  and  eommeoted  on,  aa  to  tbe 
jurisdiction  of  the  Court, 

IHmglas  v.   North  London  BaUwmy  Compaatff, 
3K.  &J.  173; 
and  as  to  the  questiou  of  costs, 

Brandon  v.  Brandon,  32  L.  J.  20  ; 
Be  Lan^s  Estate,  33  L.  J.  620 ; 
Ex  parU  Styan,  John.  387. 

20  Dec.  1864. 

KiNDBKSLKY,  T.-C,  decided  that,  on  the  dealings 
between  the  parties,  the  money  paid  in  was  the  price 
of  whatever  interest  the  trustees  had  to  give. 

On  the  general  question  he  was  of  opinion  that,  under 
the  Lands  Clauses  Act,  a  jury,  or  arbitrators,  as  the  case 
might  be,  had  no  power  to  do  more  than  determine  the 
value  of  the  interest  claimed.  No  provitdon  had  been 
made  by  the  Act  for  such  a  case  as  the  present  was  re- 
presented to  be  by  the  company.  The  company  had  no 
right  to  bring  the  reversumers  into  the  matter  at  all ; 
they  must  deal  with  them  separately.  The  proper 
course  would  seem  to  be,  thattheCoiut  ahooldsetdeby 
its  own  machinery,  viz.,  by  areference  to  Chambers,  what 
part  of  the  price  represented  the  interest  the  elaimants 
could  not  substantiate,  which  should  then  be  retomed 
to  the  company. 

With  regaid  to  the  costs,  thoii^  it  was  true  that 
many  of  the  parties  mi^t  have  been  represented  hy 
one  solicitor,  and  one  set  of  connsslr  the  determittar 
tion  of  which  solicitor  sfaonld  have  the  conduct  of  this 
application  must  have  been  »ttled  by  a  re£Bxenee  to 
Chambers  in  the  suit  of  Brandon  r.  Bnmden,  apro- 
ceeding  which  would  have  involved  costs,  for  which 
the  company  could  not  have  been  held  liable.  They 
must  pay  the  costs  of  all  parties  taHia  petition. 


Staart,  V.-C.   }  AoKA  and  MAsmaiAx'a  Bask 

15  Dec.  1864.    >  (linritod)  v.  HtoFWCAifX. 

Injunction — Action  at  law — Set-off-^BUU  of 
ExcJumge — BanJceri  Lien, 

The  defendant  discounted  with  his  bankers,  (hfi 
plaintiffs,  and  was  liable  to  them  on  bills  not  yd 
mature,  but  of  which  the  aceq^tors  were  indificuH'^* 
or  had  stopped  payment  The  plaintiffs  refv^  ^ 
lumour  the  defendanCs  cheque,  and  the  defendant 
brought  an  action  to  recover  the  balance  of  his  aecov^ 
Afterwards  severed  of  the  bills  were  dishonour^.— 

Held,  that  the  plaintiffs  were  entitled  to  an  injwidm 
to  restrain  the  action. 

This  was  a  motion  for  an  injunction  to  restrain  an 
action  at  law. 

]  The  defendant's  account  at  the  plaintift'  baidring- 
house  showed,  on  the  29th  of  September,  l9Si,  a 
!  balance  of  about  40002.  in  his  favour.  At  that  time, 
however,  the  defendant  was  liable  to  the  plaintiffs,  « 
drawer  or  indorser,  on  bills  to  the  amount  of  ffl«« 
than  8000Z.     None  of  these  bills  had  than  amrad  at 
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maturity,  but  several  of  the  acceptors  and  other  per- 
sons liable  upon  them  were,  to  the  plaintiffs*  know- 
ledge, in  difficulties.  More  than  5000/.  worth  of 
these  bills  were  afterwards  dishonoured. 

The  plaintiffs  also  maintained  that  the  defendant 
was,  on  the  29th  of  September,  1860,  liable  to  them 
as  a  partner  in  the  Calcutta  house  of  Hoffmann 
&  Co.,  which  had  just  stopped  payment,  and  which 
was  liable  to  the  plaintifl^  on  partially  secured  bills 
to  the  amount  of  more  than  70, 000/. 

The  plaintiffs  also  claimed  a  right  to  retain  1000/. 
as  security,  under  a  special  contract  with  the  de- 
fendant. 

L'nder  these  circumstances  the  plaintiffs,  on  the 
39th  of  September,  1864,  refused  to  honour  the  defen- 
dant's cheques,  and  in  consequence  of  such  refusal  the 
defendant  brought  an  action  for  his  balance  of  4000/., 
and  for  damages ;  to  which  action  the  plaintifis  had 
no  defence,  because  their  bills  were  stfll  running. 
The  plaintifis  acooidingly  filed  a  bill  for  an  account, 
and  now  moTed  far  an  injunction  to  restrain  the 
action. 

Boom,  Q.a,  McUiru,  Q.C.,  and  J>icki7Uon,  for  the 
plaintiffs,  were  stopped  by  the  Const 

Greene,  Q.C,,  and  Bristowc,  for  the  defendant. 

Ut.  Bankers  have  no  lien  on  their  customers' 
money  in  respect  of  bills  not  yet  due,  and  a  contrary 
decision  would  shake  the  banking  system.  The 
banker's  contract  with  his  customer  is  to  pay  out  the 
money  on  demand. 

2ni  There  can  he  no  set-off  here.  The  securities 
depend  upon  the  value  of  produce,  and  the  account, 
independently  of  the  balance  of  4000/.,  when  taken, 
may  be  in  the  defendant's  Ikvonr.  At  all  events,  the 
plaintiffs  have  no  equity  to  prevent  onr  trying  the 
question  of  special  damage,  though  the  Court  might 
I'csitnin  fficecatidii, 

£awun  w.  Samuel,  Cr.  &  Fh.  161 ; 
MfUDT.  UlyaU,  31  L.  J.  Ch.  33. 

3id.  The  plaintifiiB  are  too  late.  The  action  "was 
broqght  mont^ys  ago,  and  is  to  be  tried  on  the  19th 
instant 

Blaeoe  v.  WUkm»n,  13  Tea.  454. 

Sttaict,  y.-C,  without  calling  for  a  reply,  said, 
that  the  case  of  the  plaintifis  was,  that  an  action 
had  been  brought  against  them  by  a  customer  for 
the  balance  of  his  account,  notwithstanding  that, 
at  the  time  when  the  action  was  commenced,  the 
customer  was  under  laige  liabilities  to  them,  which 
they  had  every  reason  to  suppose  would  turn  the 
lialance  in  their  favour.  They  claimed  a  right  to 
retain  their  customer's  money  as  a  set-off  against 
these  liabiUtiea.  That  was  a  very  fair  question 
to  try.  The  plaintiffs  impeached  altogether  the 
defendant's  right  to  recover  his  balance,  but  at 
l&w  they  had  no  defence  to  his  action,  because  his 


liabilities  to  them  were  not,  at  the  time  when  the 
,  action  was  brought,  debts  which  could  be  set  off  at 
I  law. 

I  To  his  Honour's  surprise,  the  case  of  Eatffaon  v« 
I  Samuel  (loe.  cit.),  had  been  cited  by  the  defendant 
\  as  an  authority  in  his  favour.  That  case  was  wholly 
,  different.  Lord  Cottenham  had  there  decided  that 
there  could  be  no  set-off,  because  the  right  of  the  de- 
fendant at  law  had  not  been,  and  could  not  be,  im- 
peached by  the  bill.  Lord  Cottenham  said  (p.  178) 
"In  the  present  case  there  are  not  even  cross  de- 
mands, as  it  cannot  be  assumed  that  the  balances  of 
the  account  will  be  found  to  be  in  favour  of  the 
defendants  at  law."  Could  his  Honour  assume  that 
the  plaintifis  in  the  present  suit  were  not  at  law 
justified  in  retaining  the  balance  ?  Lord  Cottenham 
proceeded  : — "  Several  cases  were  cited  in  support 
of  the  ix^jimction  ;  Imt  in  every  one  of  them,  except 
Williams  v.  2)avie8,  it  will  be  found  that  the  equity 
of  the  bill  impeached  the  title  to  the  legal  demand.'* 
The  present  bill  did  so ;  and  in  that  state  of  things  the 
Court  was  bound  to  restrain  the  action. 

As  to  dakj ;  the  dsfendant  was  the  last  person  w3io 
ahmild  CGonplain  of  it  Whoa  the  aotioii  commenced, 
he  was  mder  haary  liabilities  to  the  pladntiffs,  whe^ 
howegrer,  had  not  ooms  into  £quity  till  their  bills  wen 
actually  dishonoured. 

If  it  should  be  decided  on  the  hearing*  that  the 
bank  had  no  right  to  xetain  tiie  balance ;  than  the 
question  of  damages  could  oome  on,  when  the  damage 
was  really  ascertained. 

iVofo.-^ee 

The  Alliance  Bank  t.  Mol/ard,  H  C.  B.  (k.«.) 
460. 


Wood,V.-C.  I 

21  Dxc  1864.     ) 


NOBBXS  t7.  OOTTERILL. 


Practice — Service  of  BiU  on  Defendant  out  of 
Jurudi4;tum — Cons,  Ord.  X  n  7. 

The  Court  vfill  make  an  order  for  the  aermee  ofv 
hill  on  a  defendant  out  cf  the  juriodietion,  tmihout 
requiring  an  ajfida/oU  as  to  the  matter  of  the  &»//. 

Murray  Browne  moved  for  leave  to  serve  the  bill 
in  the  above  suit  on  a  defendant  out  of  the  jnrio- 
diction  of  the  Court 

"Wood,  V.-C,  said,  that  he  had  considered  the  rule 
alleged  to  have  been  laid  down  in  Cockney  v.  A  nderson 
(2  N.  R.  140  ;  s.  c.  1  De  G.  J.  &  Sm.  365),  to  have  been 
a  mere  dictum,  and  that  he  had  continued  to  make 
such  orders  without  regarding  the  subject-matter  of 
the  suit ;  hut  that  since  the  decision  in  Foley  v. 
Maillardet  (8  N.  R.  446  ;  s.  c.  1  De  G.  J.  &  Sm.  389), 
he  had  become  of  opinion  that  he  could  only  make 

*  The  case  has  been  compromiaed. 
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such  orders  in  cases  that  fell  strictly  within  the  pro- 
visions of  the  statutes  2  Will.  4,  c.  33,  and  4  &  5 
Will.  4,  c.  82. 

His  Honour  then  asked  what  was  the  subject- 
matter  of  the  suit,  and  on  its  being  stated  at  the  bar 
that  the  subject-matter  was  Government  stock,  he 
made  the  order. 


Samud  v.  Rogers,  1  De  G.  J.  &  Sm.  396 ; 
Brooke  v.  Morisorif  32  Beav.  652 ; 
BaUle  V.  BUmchet,  4  N.  R.  48  ; 
Steele  y.  Stuart,  8  N.  R.  291 ; 
Official  MaruLger  of  the  NcUiancU  Insurance  and 
InvestinerUAssociationv.  Carstairs,  2  N.  R.  348. 


COMMON. LAW. 


Q.B. 

4  Nov.,  13  Dec. 
1864. 


Carr  v.  The  Royal  Exchange 

Assurance  Company. 
Carr  v,  Montefiore. 


Marine  Policy — Inconsistent  Counts, 

In  an  action  on  a  policy,  the  declaration  contained  a 
amnt  for  total  loss,  and  a  count  for  recovery  of  pre- 
miums; on  the  latter  count  the  defendants  paid  money 
into  Court,  which  was  taken  out  in  saiisf action  of  that 
count  by  the  plaintiff.  The  plaintiff  afterwards  re- 
covered for  a  loss  on  the  other  oourU,  sitill  retaining  the 
premiums : — 

Held,  that  the  amount  to  which  the  plauUiff  was  en- 
titled was  the  awAmnt  of  the  loss,  deducting  the  amount 
of  the  premiums. 

The  action  was  on  a  policy  on  a  ship  called  the 
''Dos  Hermanos,"  and  her  cargo.  It  was  tried  at 
Liverpool  at  the  Spring  Assizes,  and  by  consent  it  was 
turned  into  a  special  case.  In  the  declaration  there 
was  a  count  for  a  total  loss  of  the  ship  and  her  catgo, 
and  the  ordinary  count  to  recover  back  the  premium, 
on  the  ground  that  the  policy  never  attached.  On  the 
count  for  the  recovery  of  premiums,  the  defendants 
paid  into  Court  2622.  lOs,,  which  the  plaintiff  took 
out  in  satisfaction  of  that  count,  and  went  to  trial  on 
the  other  counts.  The  case  was  argued  in  the  Court 
of  Queen's  Bench,  and  carried  to  the  Exchequer 
Chamber,  where  it  was  decided,  affirming  the  decision 
of  the  Court  below,  that  the  plaintiff  was  entitled  to 
recover  under  the  policy.  Before  proceeding  to  trial, 
it  had  been  agreed  that  in  case  the  plaintiff  should  be 
held  to  be  entitled  to  recover,  as  a  total  or  partial 
loss,  in  the  action,  it  should  be  referred  to  two  average 
staters  to  calculate  the  amount.  It  was  accordingly 
referred,  and  the  arbitrators  found  the  amount ^of  the 
loss  to  be  2,0382.  lis.  Id,  In  making  this  award, 
they  did  not  take  into  account  the  amount  of  the 
premiums  taken  out  of  Court  by  the  plaintiff,  con- 
ceiving that  they  had  no  power  to  do  so,  and  that 
they  were  only  empowered  to  find  the  amount  of  the 
loss  on  the  vessel  and  cargo.  Upon  hearing  the 
award,  the  plaintiff's  attorneys  took  out  a  summons 


to  show  cause  why  the  verdict  should  not  be  entered 
and  final  judgment  signed  for  2,1232.  lOs.  Zd.,  being 
the  amount  of  the  sum  awarded  by  the  arbitrators, 
with  interest.  The  defendants  took  out  a  cross  sam* 
mons,  to  show  cause  why  the  proceedings  should  not 
be  stayed,  to  enable  the  defendants  to  apply  to  the 
Court  to  reduce  the  amount  by  the  premiums  piid 
into  Court,  unless  the  plaintiff  consented  to  the 
reduction.  The  summons  on  the  part  of  the  pUintiff 
was  referred  to  the  Court,  and  upon  the  defendants* 
summons  an  order  was  made. 

Watkin  Williams  obtained  a  rule  on  the  5th  of 
November  last,  to  show  cause  why  the  judgment  roll 
should  not  be  amended,  and  judgment  entered  for  the 
amount  awarded,  less  th«  premiums  paid  into  Court, 
and  why  the  plaintiff  should  not  pay  the  costs  of  the 
application,  when  having  obtained  a  similar  rule  in  a 
case  of  Carr  v.  Montefiore,  a  precisely  similar  case. 

Milward  now  showed  cause. 

The  plaintiff  is  entitled  to  retain  the  premium,  as 
well  as  to  recover  on  the  policies,  as  the  claims  are 
distinct  The  money  paid  into  Court  was  paid  volun- 
tarily, and  in  a  suit  at  law,  and  taken  out  by  the 
plaintiff,  and  it  is  a  strict  principle  of  law  that 
money  so  paid  cannot  be  recovered  back. 

[CocKBURN,  C.  J.— How  can  that  be  ?  The  clauses 
are  inconsistent ;  the  claim  for  the  premiums  proceeds 
on  the  supposition  that  the  policies  had  never  attached, 
which  was  contradictory  to  the  claim  upon  the  policies.] 

[Crompton,  J.— There  is  a  difficulty  in  deducting 
from  a  verdict  on  one  count  a  sum  of  money  psid  ifl^o 
Court  upon  another.  Before  the  time  of  Lord  Mans- 
field it  was  the  practice  for  the  plaintiff,  if  he  failed 
on  the  policy,  to  faU  back  on  the  chiim  for  the  pre- 
mium, but  Lord  Mansfield  would  not  allow  him  to  do 
so  unless  he  "  opened"  such  a  clainLJ 

[Mblloe,  J.— Referred  to 
Em^ry  v.  WehsAer,  8  Exch.] 

[CooKBURN,  C.  J.— Whatever  may  be  the  1^  diffi- 
culty, I  feel  the  matter  would  involve  the  most 
flagrant  injustice.  I  do  not,  however,  at  present  see 
the  way  to  the  remedy.] 
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Watkin  Williams^  and  Cohen^  in  support  of  the 
rule. 

Neither  on  technical,  legal,  or  equitable  grounds  is 
the  plaintiff  entitled  to  retain  the  premiums.  Techni- 
cally he  is  only  entitled  to  recover  the  nominal  sum 
for  which  the  verdict  has  been  entered  at  the  trial 
subject  to  arbitration,  or  to  the  amount  of  the  loss  : 
again,  as  to  legal  right,  it  is  a  clear  principle  of  law 
that  a  party  cannot  recover  on  two  or  more  counts  in 
respect  of  the  same  substantial  cause  of  action — e,  g,, 
if  a  tradesman  sued  for  goods  sold,  and  on  a  bill  for 
the  amount,  and  also  on  account  stated,  he  can  only 
recover  on  one  of  these  counts, 

Early  v.  Soumuin,  1  B.  &  Ad.  889. 
[CocKFUBN,  C.J. — In  the  case  you  put,  the  counts 
were  substantially  the  same,  but  in  the  present  case 
the  clairaa   or   causes   of    action    were    essentially 
different.] 

They  are  really  only  one  claim,  and  are  rather 
alternative  causes  of  action, 

Gould  V.  Oliver,  2  M.  &  G.  235  ; 
Cocker  V.  Tempest,  7  M.  &  W.  602. 
In  the  latter  case  it  is  well  laid  down  that  the  Court 
has  unlimited  power  to  govern  its  own  proceedings, 
and  will  not  suffer  its  own  practice  to  work  injustice. 

Cwr.  adv,  vuU. 
13  Dec.  1864. 

CaojiPTON,  J-,  delivered  the  judgment  of  the 
Court  :— 

In  these  cases,  the  plaintiff  having  declared  on 
policies  of  insurance  with  a  count  for  money  had  and 
received,  the  defendants  paid  the  amount  of  the  pre. 
miums  into  Court  on  that  count,  pleading  to  the  count 
on  the  policies,  so  as  to  raise,  amongst  other  defences, 
that  of  unseaworthiness.  The  plaintiff  took  the  money 
out  of  Court  in  satisfaction  of  the  claim  under  the 
count  for  money  had  and  received.  At  the  trial,  the 
defence  of  unseaworthiness  having  been  abandoned,  a 
special  case  was  stated  for  the  opinion  of  this  Court, 
which  was  afterwards  taken  into  the  Exchequer 
^"lumher,  and  in  both  Courts  it  was  held  that  the 
plaintiff  was  entitled  to  recover  as  for  an  average  loss. 

The  amount  for  the  average  loss  was  referred  to  and 
ascertained  by  an  arbitrator,  but  this  not  being  done 
hefore  the  argument  of  the  case,  a  nominal  judgment 
for  4,0001.  was  entered  up  for  the  purpose  of  taking 
the  case  into  Error.  The  plaintiff  is  now  to  enter  up 
his  judgment,  and  take  out  his  execution  for  the  amount 
to  which  he  is  entitled,  and  he  claims  to  be  entitled  to 
enter  his  judgment  and  take  out  his  execution  for  the 
entire  amount  of  the  average  loss,  without  giving  credit 
to  the  defendants  for  the  amotmt  paid  into  Court  and 
taken  out  by  the  plaintiff.  The  defendants  obtained 
niles  nin  in  effect  to  restrain  the  plaintiff  from  taking 
judgment  and  execution  for  the  entire  amount  of  the 
loss  without  giving  credit  for  the  sums  paid  in  respect 
'^fthepiemiiima. 

It  18  obvioos  that  nothing  could  be  more  uigust 
than  that  tin  pbintiff  should  recover  back  the  pre- 


mium, which  he  could  only  be  entitled  to  on  the 
groimd  that  the  risk  under  the  policy  did  not  attach, 
and  also  the  whole  amount  of  the  loss  to  which  he 
could  only  be  entitled  if  the  risk  did  attach.  It  is 
plain  that  what  the  plaintiff  was  entitled  to  in  the 
event  which  happened,  was  the  loss,  after  deducting 
the  premiums.  It  was  said,  however,  on  the  part  of 
plaintiff,  that  the  state  of  the  pleadings  allowed  them 
to  perpetrate  this  injustice,  and  that  the  money  which 
had  been  paid  into  Court,  and  taken  out  in  satisfac- 
tion, could  not  in  any  way  be  treated  as  reducing  the 
amount  to  which  the  plaintiffs  were  entitled  in  respect 
of  their  average  loss.  On  the  other  hand,  it  was  con- 
tended, that  the  deduction  in  question  was  one  which 
a  jury  ought,  on  the  trial,  to  take  into  account  in 
reduction  of  damages.  It  was  said  that  the  jury, 
having  ascertained  the  amount  of  the  loss,  have  to 
inquire  which  is  the  damage  to  which  the  plaintiffs 
were  entitled ;  and  that  there  were  many  cases  in 
which  circumstances  occurring  after  the  primd  facte 
damage  has  occurred,  are  allowed  to  reduce  the 
damages.  Thus  part  payment  after  action,  has  been 
held  to  reduce  the  damages ;  so  in  trover,  the  return  of 
the  goods  given  in  reduction  of  damages.  In  the  case 
of  an  executor  de  son  tort  who  has  interfered  with  the 
estate,  and  so  converted  it,  if  he  has  jmd  debts,  he  is 
''recouped,**  as  it  Is  called,  in  damages.  It  is  un- 
necessary to  decide  this  question  in  the  present  case, 
because  we  think  that  the  Court  has  the  power  of 
preventing  the  plaintiffs  ^m  proceeding  to  carry  out, 
by  its  process,  such  a  piece  of  injustice  as  they  are 
here  contemplating.  In  Oould  v.  Oliver  (2  M.  k  O. 
235),  where  money  was  paid  into  Court,  on  a  count 
inconsistent  with  that  on  which  the  plaintiff  recovered, 
it  was  insisted  that,  by  taking  the  money  out  of 
Court,  the  plaintiff  had  estopped  himself  from  re- 
covering on  the  inconsistent  count.  The  Court  held, 
that  such  estoppel  ought  no{  to  prevail;  but  that 
each  count  must  be  dealt  with  independently  of 
the  rest  of  the  record,  but  Tindal,  C.J.,  remarked 
that  the  plaintiffs  would  not  be  permitted  to  retain 
the  whole  amount  of  the  loss  under  the  first  count, 
and  the  amount  of  the  general  average  under  the 
second.  This  remark,  though  said  not  to  be  neces- 
sary to,  or  part  of,  the  matter  decided,  was  strictly 
pertinent  to  the  matter  under  the  consideration  of  the 
Court,  being  an  answer  to  an  objection  that  might 
have  arisen,  that,  if  there  was  not  an  estoppel,  the 
plaintiff,  having  got  the  money,  could  not  be  made 
to  part  with  what  he  had  taken  out  of  Court,  and  that 
the  plaintiff  could  recover  it  twice  over.  "No,**  says 
the  Chief  Justice,  "  the  Court  would  not  allow  him 
to  retain  it  and  take  the  whole  loss  besides." 

Now  here  the  plaintiff  would  get,  besides  his  indem- 
nity from  loss  on  the  policy,  the  amount  of  the  pre- 
[  miums.     In  other  words,  he  would  get  back  the  price 
'  he  has  paid,  and  the  thing  he  has  bargained  for  as 
well ;  we  think  he  cannot  be  permitted  to  retain  both. 

The  expression  of  the  Chief  Justice  seems  to  point 
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to  the  inherent  power  in  these  Courts,  by  stay  of  proceed- 
ings or  otherwise,  to  prevent  the  abuse  of  their  process. 
For  these  reasons  we  are  of  opinion  that  the  defen- 
dants are  entitled  to  the  relief  which  they  pray  for, 
and  that  the  rule  should  l>e  made  absolute  to  prevent 
the  plaintiff  from  signing  judgment  or  issuing  execu- 
tion for  any  larger  amount  in  respect  of  damages  than 
the  balance  of  the  average  loss  ascertained  by  the 
average  stater  after  deducting  the  amount  of  the  pre- 
miums paid  into  Court. 

Rule  ctbsoliUe. 


Q.  B. 

18  Nov.  1864. 


Ketsi  v.  Elkixa. 


Pleading — Composition  Deed — Rdeaiee  %9ith  Re- 
servation of  Rights  against  Svreties — U  d:  25 
Vict.  c.  134,  s.  192. 

AeUen  by  ike  drawer  fifat  bUl  ofexcikange  a§^nd  tte 
'oeeepeor. 

Plea  a  ccnyfoaitioa  deed  eoniaining  a  reUcue  hy  the 
etcUutabie  majurUy  of  the  ereditore,  with  a  reservaHon 
€f  rights  affaimet  sureties.  The  plaintiff  toae  not  an 
aeeetteing  party  to  this  deed,  nor  a  credUor  hMring  a 
swetyf— 

Held,  that  theplea  uns  a  good  answer  to  ike  action, 
and  that  tha  release  barred  the  piavnHff,  though  not  an 
eusenting  party  io  the  deed. 

Demurrer  to  a  plea. 

Plea.  That  after  the  accruing  of  the  cause  of  action 
in  the  declaration  mentioned,  and  afteraction  brought, 
the  defendant  effected  a  deed  of  arrangement  under 
section  192  of  the  Bankruptcy  Act,  1861,  with  his 
creditors,  whereby,  for  the  considerations  therein  men- 
tioned (including  the  payment  of  a  composition  of  five 
shillings  in  the  pound),  they  absolutely  exonerated, 
leleased,  and  discharged  the  defendant  from  all  debts, 
xlaims,  &c.,  due  and  owing  by  him  to  them,  and  from 
an  actions,  suits,  and  causes  of  action  or  suit  for  or  in 
respect  thereof,  provided  always  that  the  said  release 
should  not  in  anywise  prejudice  or  extend,  or  be  con- 
Btnied  to  extend,  to  prevent  any  of  the  creditors  from 
claiming  or  realising  any  security  now  held  by  them 
or  any  of  them,  or  from  suing  any  person  or  persons 
other  than  the  said  debtor  liable  to  payment  thereof 
far  the  recovery  thereof  less  the  amount  received  by 
Uiem  or  any  of  them  under  these  presents,  nor  in  any 
way  prejudice  or  affect  the  rights  or  remedies  of  any 
such  creditors  (except  as  against  the  said  debtor)  to 
which,  but  for  the  signing  or  agreeing  to  the  deed, 
they  might  severally  have  recourse,  that  all  things 
necessary  to  make  the  said  deed  valid  and  binding  on 
all  the  defendants  creditors  had  been  performed,  and 
that  the  plaintiff,  as  being  one  of  such  creditors,  was 
l)ound  in  like  manner,  as  though  he  had  executed  or 
assented  to  the  deed,  &c.  A;c. 

Demurrer. 

Replication.    That  at  the  time  of  the  making  of  the 


said  deed  certain  of  the  said  creditors  held  securities 
for  debts  then  due  from  the  defendant,  and  penoos 
other  than  the  defendant  were  liable  to  payment  of 
some  of  the  said  securities,  and  that  at  the  same  tinie 
divers  persons  other  than  the  defendant  were  liable  as 
joint  debtors  with  and  sureties  for  the  defendant  fo: 
divers  of  the  debts  then  due  from  him. 

Demurrer  and  joinder  in  demuner. 

Plaintiff's  points  for  argument  That  unless  the 
deed  would  at  Common  Law  without  the  statute  ht  a 
bar  to  an  executing  creditor,  it  is  no  bar  under  tJie 
statute. 

That  it  is  no  bar  at  Common  Law. 

That  it  contains  apparent  inconsistenc]^  which 
must  be  reconciled  if  possible  in  such  a  way  as  to  gfre 
some  effect  to  every  part. 

That  if  he  be  held  to  be  a  satisfaction  or  a  releue, 
then  no  effect  is  given  to  the  clause  for  keeping  alire 
the  remedies  against  third  persons,  such  as  joint 
debtors  and  sureties,  because  a  release  of  the  defen- 
dant would  unquestionably  dischai^  ihem. 

That  if  it  be  lield  quoad  protection  to  the  defen- 
dant to  be  only  a  covenant  not  to  sue,  this  keeps 
alive  the  above-mentioned  remedies,  and  so  gives 
effect  to  the  clause  above  referred  to. 

Defendant's  points : 

That  if  the  pkintiff  had  executed  the  deed,  his 
debt  would  have  been  released,  and  by  Uie  statute  th« 
assent  of  the  required  majority  binds  the  plaintiff  u 
if  he  had  executed  it. 

That  the  deed  contiuns  no  inconsistency,  that  it  is 
both  a  satisfaction  of  the  defendant's  liability,  and  » 
release  to  him,  and  may  be  qualified  so  as  not  to  dis- 
charge joint  debtors  and  securities. 

That  it  may  be  that  there  is  no  joint  debtor,  or  any 
surety,  affected  by  the  provision  referred  to,  and  if  » 
such  provision  does  not  prevent  the  deed  from  re- 
leasing the  defendant  from  all  his  debts. 

That  the  pUintiff's  action  is  barred  by  the  deed,  it 
being  a  deed  of  composition  and  release. 

Cleasby,  Q.a  (Prentice  with  him),  in  support  of  the 
demurrer. 

The  deed  is  not  pleadable,  because  it  contains  no 
absolute  release, 

Jpatones  Park  Iron  Co^npany  v.  PatHnson,  8  N.  B. 
5U;  33  L.  J.  Ex.  198. 
It  contains  a  release,  but  only  in  those  cases  view 
there  is  no  surety.    The  remedies  against  the  sureti^ 
are  reserved,  which  could  not  be  the  case  if  there  ff»s 
an  absolute  release.     The  release  thus  qualified,  must 
be  looked  upon  as  a  covenant  not  to  sue,  ^ 
covenant  not  to  sue  is  not  pleadable  in  bar  to 
action  by  non-assenting  creditors,  because  it  is  p« 
sonal  to  the  creditors  who  execute, 
WeUs  V.  ffaeon,  4  N.  R.  99; 
Eyre  v.  Archer,  16  C.  B.  (n.s.)  638 ; 
I>eUy,King,2U.StC.  841;  3N.  R-^^^' 
ffidsony.  Barclay,  33  L.  J.  Ex.  278 ;  42f.  R  3<  • 


24  Dbc.  1861] 


THE  NEW  BEPORTS. 


219 


MeUiah,  Q.a,  for  the  defendant. 

CocKBURN,  C.J. — Out  judgment  muBt  be  for  tbe 
defendants.  In  this  case  there  was  what  we  must 
call,  as  ftf  as  Mr.  Cleasb/s  argument  goes,  a  qualified 
release,  a  release  with  a  reservation  on  the  part  of  the 
creditors  against  the  sureties  and  co-debtor,  that  was 
not  so  in  the  case  in  the  Exchequer.  Mr.  Gleasbj 
says,  becBUse  it  is  qualified  it  does  not  operate  as  a 
release,  but  onlj  as  a  covenant  not  to  sue  :  he  admits 
the  effect  of  a  release,  and  that  a  covenant  not  to  sue 
would  be  pleadable  as  a  bar,  but  denies  that  it  would 
have  that  effect  where  a  creditor  who  had  not  executed 
it  is  made  a  party  to  the  deed  by  the  statute  under 
section  192.  In  that  section  the  **  execution  "  means 
the  execution  of  all  the  creditors,  and  the  outstanding 
creditor  is  in  exactly  the  sam«  position  as  the  rest  of 
the  creditors  who  have  executed.  If,  therefore,  the 
deed  is  pleadable  as  a  bar  in  the  one  case,  it  would  be 
so  pleadable  in  the  other.  I  think,  however,  that  this 
deed  contains  a  good  release.  Mr.  Mellish  rightly  says 
there  is  here  a  release  by  all  the  creditors^  except  those 
who  have  sureties  against  whom  they  may  enibrce 
their  rights  :  but  here  there  is  no  one  whom  the 
plaintiff  can  proceed  against^  and  therefore  it  operates 
as  an  absolute  release.  Then  it  may  be  said  the  reser- 
vation creates  aa  inequality  :  the  atatute  says  nothing 
aboot  the  inequality,  but  meceiy  provides  against 
onreasonablfineas  in  a  deed :  the  inequality,  however, 
is  an  ingredient  in  considering  the  reasonableness  of 
the  deed.  This  inequality  must  be  substantial  if  it 
is  to  make  the  deed  had,  and  here  in  the  one  case 
there  is  an  absolute  release,  in  the  other  a  covenant 
not  to  sue.  In  either  case  the  effect  is  the  same, 
which  is  to  8to|r  the  creditor  from  pursuing  his 
r^edy :  that  being  so,  there  is  no  inequality,  and 
therefore  the  deed  is  a  good  one.  There  is  a  release 
of  the  debt,  and  the  plaintiff  is  bound  byi^  having 
no  security  against  whom  he  can  proceed,  and  I  am  of 
opinion,  therefore,  the  plea  is  good. 

Cromfton,  J.— I  concur,  and  I  think  there  is  no 
inequality  in  the  deed ;  the  parties  assenting  or  non- 
assenting  are  bound  by  the  same  terms.  Mr.  Cleasby 
sajs  it  does  not  operate  as  an  absolute  release,  but  only 
as  a  covenant  not  to  sue.  I  think  it  does  not  operate 
^  a  release  destroying  all  debts  ;  for  if  there  followed 
a  destruction  of  the  debt,  and  the  discharge  of  the 
s^ifety,  the  non-assenting  creditor  would  be  put  in  aa 
unfair  position.  Therefore,  in  framing  the  deed,  there 
must  be  a  provision  for  keeping  up  remedies  against 
sureties.  This  is  different  from  the  Ipstmes  Park 
Owe  in  the  Exchequer,  where  there  was  no  agreement 
for  not  suing  the  debtor.  We  must  see  what  the  deed 
says  :  now  taking  it  as  an  agreement  not  to  sue,  it  is 
Agood  legal  if  not  equitable  plea  to  the  action  :  the 
creditors  say  in  tact,  "We  will  take  the  agreement 
Ton  have  made  in  discharge  and  satisfaction,  and  neyer 
bring  an  action  for  it :  "  and  having  so  agreed,  they 
execute  a  rdeaae.    Alter  such  an  agreement,  no  Court 


of  Equity  would  allow  an  action  to  be  maintained^  but 
would  say,  "No,  you  are  barred  by  this  deed."  I 
think  the  deed  is  a  fair  deed,  with  regard  to  the  clause 
reserving  rights  against  the  sureties,  and  the  case  of 
CUifiham  y.  AtkiaiMn  (3  N.  R  870)  is  in  support  of 
this  view.  There  there  was  an  agreement  to  execute 
a  release  instead  of  a  covenant  not  to  sue  as  there  is. 
here,  but  they  are  similar  things,  for  either  would 
make  a  good  equitable  plea. 

Mellob,  J. — I  am  of  the  same  opinion.  The  object 
of  the  section  in  the  Act,  was  to  enable  a  large 
miyority  of  the  creditors  to  make  an  arnsugemient  with 
the  debtor,  most  likely  to  enure  for  the  benefit  of  all 
the  creditors ;  but,  as  by  the  statute  the  mejority  hsvw 
power  to  bind  the  minority,  for  that  reamn  it  istneees^ 
saiy  that  the  deed  should  be  a  leasoMMe  one :  Wt  I 
am  clearly  of  opinion,  that  the  moment  it  ia  eaeeutsd, 
if  it  is  reasonable,  then  all  are  bound  \ff  it  if  this 
clfldwe  reserving  remedies  agaost  svretiee  were  not: 
inserted,  great  ii^ustice  would  be  done  to  tlioae  wSia 
had  sureties  to  look  to.  I  am  of  opinion  that  the 
provisiens  of  this  deed  operate  as  a.  discharge  cf  tbs. 
debtor  from  his  liabilities  to  all  his  cteditoffs. 

Shee,  J.,  concurred. 

Judgnuntfor  the  drfendcmi. 


The  Laxtesc 
6,  18  Dec.  1B64    ' 

Before  the  Right  Honourable  Be.  Lushihutuit. 

Bottomry — Excessive  Charges — Advertmsment — 

Maritime  InteresL 

The  master  in  a  port  of  refuse  consigned  tfu  vessel  to 
a  merchant  to  advance  money  fir  her  repavrs^  the  law 
of  the  country  aXlovoing  a  lien  on  the  vessel  for  stuh 
advances :  no  agreement  vms  made  at  the  time  yoheOur 
the  advance  was  to  he  made  on  personal  security  or  on 
bottomry  ;  and  the  merchant  did  not  himself  determine 
on  havijig  bottomry  secnrUy  untU  shortly  before  the 
ship  sailed^  when  he  demanded  a  hond^  which  this 
master  executed :— The  Court  upheld  the  bond. 

An  excessive  charge  for  commissions  may  be  a  reason 
for  impeaching  a  bottomry  bond  on  the  ground  of  frauds 
but  cannot  otherwise  affect  its  validity. 

It  is  proper  for  the  master  to  advertise  previous  to 
taking  advances  on  bottomry :  but  a  bottomry  bond  is 
not  invalid  if  no  advertisement  has  been  made, 

A  bottomry  bond,  if  it  escpresses  a  maritime  risk,  ir 
not  invalidated  by  the  aJbsenee  of  any  precisian  for 
maritime  interest* 

The  question  at  issue  in  this  cause,  was  the  validity 
of  a  bottomry  bond  upon  "The  Laurel"  and  hex 
freight,  taken  under  the  following  circumstances  >- 

"  The  Laurel "  belonged  to  Messrs.  Willis  &  Co. ,  of 
London,  and  in  1862  was  returning  from  Shanghai  te 
London,  having  on  board  a  very  valuable  caigo  of  tea 
and  silk.    On  the  24th  of  October  she  struck  upon  a 
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rock  in  the  Java  sea :  she  was  got  off,  but,  thotigh  she 
did  not  make  much  water,  the  crew  refused  to  navigate 
her  to  Europe,  The  master  telegraphed  for  advice  and 
assistance  to  the  British  Consul  at  Batavia,  a  Mr. 
Haclachlan,  but  he  declined  to  intervene,  unless  the 
vessel  was  brought  to  Batavia  and  surveyed.  Mr. 
Maclachlan  was  a  partner  of  the  firm  of  Mackine, 
Watson  &  Co.,  in  Batavia.  Accordingly,  on  the  31  st  of 
October,  the  vessel  was  brought  to  Batavia  and  sur- 
veyed :  the  cargo  was  then  discharged,  and  the  vessel 
put  into  dock  for  repairs.  As  the  owner  of  the  ship 
had  no  agents  in  Batavia,  the  master  was  in  doubt  to 
whom  to  consign  the  vessel.  He  chose  the  firm  of 
Maclaine,  Watson  &  Co.,  who  were  Lloyds'  agents  at 
Batavia,  chiefly  on  the  ground  that  they  were  con- 
nected with  Messrs.  Maclaine,  Fraser  &  Co.,  of  Singa- 
pore, who  were  the  agents  of  the  shipowner  in  that 
place,  of  which  fact  he  informed  Maclaine,  Watson 
ft  Co.  The  arrangement  between  the  master  and 
Messrs.  Maclaine,  Watson  &  Co.,  was  simply  thai 
the  firm  should  advance  the  money  for  repairs  at 
two  and  a-half  per  cent,  as  the  master  understood,  on 
the  cost  of  the  repairs,  and  five  per  cent,  upon  other 
disbursements.  Whilst  the  repairs  were  in  progress, 
the  master  became  aware  that  Messrs.  Maclaine,  Wat- 
son &  Co.  meant  to  charge  a  commission  of  two  and 
a-half  per  cent,  upon  the  value  of  the  cargo,  instead 
of  two  and  a-half  per  cent,  upon  the  cost  of  the 
repairs :  he  protested  against  this,  but  received  for 
answer  that  such  a  charge  was  usual. 

On  the  28th  of  November,  James  Maclachlan  wrote 
to  one  of  his  partners  in  England  :— 

"I  forgot  to  mention  to  you  last  mail,  that  the 
English  ship,  '  Laurel,'  bound  from  Shanghai  to 
London  with  tea  and  silk,  put  in  here,  having  got  ashore 
on  Brewer's  Reef,  and  has  had  to  discharge  all  her 
cargo.  Her  owners  are  John  Willis  &  Sons,  18,  East 
India  Chambers,  Leadenhall  Street,  I  believe  highly 
respectable  people.  The  captain  places  his  ship  in  our 
hands,  as  Maclaine,  Fraser  &  Co.,  are  the  owner's 
agents  at  Singapore.  The  cargo  is  a  very  valuable 
one,  about  $1,800,000;  so  that  we  will  get  a  hand- 
some commission.  I  am  not  yet  sure,  if  it  will  not 
be  better  to  tske  a  bottomry  on  the  vessel,  but  have 
written  Watson,  at  Singapore,  about  the  owner,  and 
wait  his  answer  before  deciding  anything." 

Again,  on  the  ISth  of  December,  another  of  the 
partners  in  Batavia,  wrote  to  the  same  partner  in 
London : — 

"  The  '  Laurel '  has  again  her  cargo  on  board,  and 
win  sail  to-morrow.  We  are  now  busy  settling  her 
account  with  Captain  Garrick,  for  which  he  is  to  give 
us  a  draft  on  his  owners,  John  Willis  k  Sons,  and  a 
bottomry  bond  as  collateral  security.  We  remit  said 
bill  and  bond  to  Finlay,  Hodgson  &  Co.,  who  we 
hope  will  have  no  difficulty  in  collecting  said  amount 
Watson,  of  Singapore,  wrote  Maclachlan  favourably 
about  said  owners,  and  he  would  take  the  captain's 
bills  on  them  for  10002.,  more  or  less  ;  but  as  the 


expenses  incurred  amount  to  more  than  three  times 
as  much,  I  thought  it  would  be  better  to  take  a 
bond." 

'      This  statement  was  borne  out  by  the  master,  vho 

deposed    that    the  first  occasion  of  the   subject  of 

.  bottomry  being  mentioned  to  him,  was  on  this  18th 

'  of  December,  when  one  of  the  partners  told  him  that, 

I  besides  the  draft  on  the  owners  for  the  amoont  due, 

{  he  must  give  a  bottomry  bond  as  additional  secuiity ; 

I  but  that  upon  the  bond  no  extra  commission  would 

I  be  charged.    A  bond  was  accordingly  on  that  date 

given  on  ship  and  freight  for  40882.  17«.  id,  (of  which 

I  oidy  one-third  was  for  expenses  actually  inconed,  the 

remainder  being  made  up  of  commissions).    The  bond 

specified  no  rate  of  interest ;  but  in  other  respects,  was 

in  the  usual  form.     It  appeared  also  that  the  law  of 

Batavia  gave  a  lien  upon  the  ship  for  advances  made 

for  the  purpose  of  repairs.     Upon  the  arrival  of  the 

"Laurel"  in  London  on  the  7th of  April,  1863,  her 

owners  refused  to  honour  the  draft  of  the  master ;  and 

thereupon  the  holders  of  the  bond,   Messrs.  Finlay, 

Hodgson  &  Co.,  arrested  the  vessel,  and  instituted  th*' 

present  suit  for  the  enforcement  of  the  bond. 

Bea/ney  Q,C,,  and  Clarkson,  for  the  plamtifls, 
argued,  that  the  bond  was  good,  upon  the  groundfr 
stated  in  the  judgment,  insisting  in  particular  upon 
the  fact  that  the  advance  was  not  made  upon  any 
agreement  of  personal  credit,  and  that  the  law  of  Jav^ 
gave  the  merchant  a  lien  on  the  ship  for  his  advances, 

The  Alexander,  1  Dod.  278,  280; 

2^  Prince  Ge&rge,  4  Moo.  P.  C.  C.  25. 

BreU,  Q.C7.,  and  F.  LusihingUm,  for  the  defendants. 
We  contend  that  there  was  an  agreement  for  an 
advance  on  personal  credit,  and  that  the  bond  was 
really  taken  only  to  cover  the  extravagant  commis- 
sions. At  any  rate  there  was  no  pre-agreement  for 
bottomry,  and  such  is  necessary  upon  authority,  and 
for  reasons  of  fair  dealing, 

The  Heney,  8  Hagg.  412;  3  Moo.  P.  C.  C.  S3. 
There  is  no  proof  that  the  law  of  Java  gave  a  lien 
for  the  commissions ;  and  the  power  of  arrest,  or  even 
actual  arrest,  will  not  support  a  bottomry  bond. 
The  Augvsta,  1  Dod.  288  ; 
The  Osfnanli,  8  Wm.  Rob.  198,  215 ; 
The  Aurora,  1  Wheaton,  104. 
We  also  contend  that  as  the  advances  were  made 
without  agreement,  there  was  no  necessity  for  the 
subsequent  bond, 

The  N.  R.  Ooifabriek,  Swa.  344; 
The  Oriental,  7  Moo.  P.  C.  C.  409. 

J)eane,  Q.C.,  replied. 

Db.  Ltjshington.— One  of  the  arguments  against 
the  bond  was  the  absence  of  advertisement  This  is 
sometimes  an  ingredient  in  evidence  of  fraud,  in  cases 
where  it  is  proved  that  the  money  might  have  been 
had  on  better  terms.  But  this  is  not  the  present 
case ;  and  though  advertisement  is  always  expedient,  I 
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cannot  say  that  it  is  indispensable.  It  is  of  importance 
to  consider  what  passed  between  the  parties  at  the 
time  when  Maclaine,  Watson  &  Co.  accepted  the  con- 
signment of  the  vessel.  In  my  judgment,  there  was 
nothing  beyond  an  arrangement  (and  that  not  a  dis- 
tinct one)  as  to  the  commission  to  be  charged  ;  not  a 
word  was  said  by  either  party  as  to  the  security  upon 
wMch  the  advance  should  be  made,  whether  upon 
bottomry  or  upon  the  personal  security  of  the  owner. 
Xo  mention  of  bottomry  was  made  to  the  master  until 
the  repairs  had  been  completed  and  the  bond  was 
presented  for  execution;  an  omission  for  which, 
thoogh  it  may  not  invalidate  the  bond,  I  think  Messrs. 
Maclaine,  Watson  &  Co.  were,  in  fair  dealing,  greatly 
to  bktne.  It  is  most  desirable  that  both  the  mer- 
chant and  master  should,  at  an  early  stage  in  the  pro* 
ceedinga,  have  a  distinct  understanding  whether  the 
advances  are  to  be  made  on  personal  credit  or  upon 
bottomry.  Upon  consideration  of  all  the  facts,  I 
think  that  this  €»se  cannot  be  distinguished  from  that 
of  The  Alexander  (1  Dods.  278) :  in  both  there  is  the 
absence  of  any  agreement  to  advance  on  personal 
credit,  and  of  waiver,  direct  or  indirect,  of  the  right 
by  the  lex  loci  to  make  the  ship  liable  for  her  repairs. 
The  fiict  tiiat  in  the  present  case  Messrs.  Maclaine, 
Watson  k  Co.  were  doubtful,  almost  up  to  the  last, 
whether  they  should  take  a  bottomry  bond  or  not, 
does  not,  I  think,  constitute  a  substantial  difference. 
On  the  other  hand,  this  case  is  distinguishable  from 
that  of  2^  Augusta  (1  Dods.  288).  There  Lord  Stowell 
refused  to  allow  a  bottomry  bond,  so  far  as  it  covered 
an  advance  which  had  been  made  upon  personal  credit ; 
here  there  was  no  agreement  that  the  advance  should 
be  upon  personal  credit. 

Then,  as  to  the  terms  of  the  bond  itself,  I  do  not 
think  the  absence  of  any  provision  for  bottomry  pre- 
mium is  material,  inasmuch  as  the  maritime  risk  is 
clearly  expressed. 

Lastly,  the  large  amount  of  the  commissions  charged 
\b  no  reason  for  invalidating  a  bottomry  bond  alto- 
gether, unless  the  bond  is  impeached  on  the  ground 
of  fraud,  which  is  not  the  case  here. 

I  shall  therefore  pronounce  for  the  validity  of  this 
bond,  and  refer  the  accounts  to  the  Registrar  and 
merchants  in  the  usual  way.  I  reserve  the  question  of 
c6at8. 


Adzn. 


) 


The  Bahia. 


13  Dec.  1864.    I 
Before  the  Right  Honourable  Dr.  Lusbinoton. 

Ml  of  Lading — Duty  to  Carry  on,  Transshdp, 
or  Deliver — "  Beaaonable  Time  '*  aUowed  to 
the  Master — Law  of  the  Flag — Lex  loci  con- 
tractfla— Lex  fori 

Th€  offtemnents  as  to  the  duty  of  the  master  to  carry  an, 
^^(i'dS'Aipf  or  deliver  the  goods  at  an  intermediate  port 
"f^fitge^  to  ^  implied  in  a  bill  of  lading  given  hy  the 


master  of  a  foreign  vessel,  wUl  he  ascertained  hy  refer- 
ence to  the  law  of  the  flag  which  the  vessel  carried^  not 
hy  reference  to  the  lex  loci  contractus,  or  the  lex  fori,  or 
the  law  of  the  place  where  the  alleged  breach  of  contract 
by  the  master  is  committed. 

If  a  vessel  during  her  voyage  is  injured,  and  is  com- 
peUed  to  put  into  a  port  of  refuge,  then,  by  English  law, 
the  master  is  not  bound  to  trans-ship.  He  is  allowed  a 
reasonable  time  either  to  repair  and  carry  on  or  to  trans- 
hip. If  he  absolutely  declines  to  do  either,  he  may  he 
called  upon  to  deliver  without  payment  qf  any  freight; 
but  h^ore  a  reasonable  time  has  elapsed,  he  cawnot  he 
required  to  deliver,  except  on  payment  of  full  freight  or 
waiver  thereqf. 

In  estimating  what  is  a  reasotuMe  time,  the  Court 
will  take  all  circumsta/noes  iiUo  consideration,  including 
any  delay  caused  hy  theyia  major  of  competent  authO' 
rities,  whether  administrative  or  judicial. 

A  bill  of  lading  in  JBnglish  is  given  hy  the  mtuter  of 
a  French  vessel  lying  in  New  York,  by  which  the 
goods  are  made  ddiverdble  in  a  French  port.  The 
vessel,  during  her  voyage,  suffers  injury,  and  puts  into  a 
port  in  England.  The  assignee  of  the  bUl  of  lading, 
and  owner  of  the  cargo,  being  a  British  subject,  institutes 
an  action  in  the  British  ffigh  Court  of  Admiralty  for  a 
breach  of  duty  by  the  mooter  in  respect  to  his  obligation 
to  carry  on,  or  trans-ship,  or  deliver.  The  Court  will 
ascertain  the  duty  of  the  master  by  reference  to  the  law 
of  France. 

This  suit  was  instituted  under  the  6th  section  of  the 
Admiralty  Court  Act,  1861  ^  which  provides  that ''  the 
High  Court  of  Admiralty  shall  have  jurisdiction  over 
any  claim  by  the  owner,  or  consignee,  or  assignee  of 
any  bill  of  lading  of  any  goods  carried  into  any  port  in 
England  or  Wales  in  any  ship,  for  damage  done  to 
the  goods  or  any  part  thereof  by  the  negligence  or 
misconduct  of  or  for  any  breach  of  duty  or  breach  of 
contract  on  the  part  of  the  owner,  master,  or  crew  of 
the  ship,  unless  it  is  shown  that  at  the  time  of  the 
'  institution  of  the  cause  any  owner  or  part  owner  of  the 
ship  is  domiciled  in  England  or  Wales." 

The  vessel  proceeded  against  was  "  The  Bahia,"  a 
French  barque  belonging  to  the  port  of  Marseilles. 
The  plaintiffs  were  Messrs.  Dumas,  Hankey  k  Co., 
merchants  residing  in  London,  owners  of  a  cargo  of 
com  shipped  on  board  "  The  Bahia." 

The  facts  of  the  case  were  as  follow  : — 

On  the  17th  of  September,  1862,  "The  Bahia," 
whilst  lying  at  the  Danish  island  of  St  Thomas,  was 
chartered  to  Mr.  A.  H.  Soloman,  of  New  York.  The 
voyage  was  to  be  from  the  port  of  New  York  to  Queens- 
town,  for  orders  to  dischaii^  at  a  port  in  the  United 
Kingdom,  Havre,  or  Marseilles,  a  provision  which  was 
afterwards  extended  to  Dunkirk.  The  charterer 
undertook  to  load  a  complete  cargo,  and  to  pay  freight 
at  so  much  a  quarter,  and  to  advance  money  for  ship's 
necessary  disbursements  in  New  York,  subject  to 
insurance.    The  master  engaged  to  receive  on  board 
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all  Bxicli  goods  as  the  charterer  or  his  agent  might  think 
proper  to  ship,  and  to  sign  bills  of  lading  without  pre- 
judice to  the  charter-party. 

Early  in  Novemher,  1862,  the  vessel  being  tixen  at 
New  York,  Messrs.  Sautier  k  Wiennn,  merchants  of 
New  York,  shipped  on  bosrd  "The  Bahia"  17,080 
bushels  of  com— a  complete  cargo,  and  on  the  5th  of 
November  the  master  signed  bills  of  lading.  These 
biUs  of  lading  were,  like  the  charter-psrtyy  in 
English ;  they  made  the  com  deliverable  in  good 
order  at  the  port  of  Bnnkirk  in  France  unto  order  or 
assigns,  he  or  they  paying  freight  for  the  said  com  as 
per  charter-party. 

These  bills  of  lading  were  afterwards  assigned  to  the 
present  plaintiffs,  and  they  were  the  owners  of  the  com. 

On  the  12th  of  November  Soloman  transfened  his 
interest  in  the  charter  to  the  shippers  Messrs.  Sautier 
ft  Wiemm,  by  the  following  indorsement  on  the 
charter : 

**  New  York,  12th  Nov.  1862. 

**  I  hereby  transfer  my  interest  in  the  said  charter 
to  Messrs.  H.  Sautier  k  Wieram. 

"  A.  H.  Soloman. 

"  H.  Sautier  &  Wierum.*' 

And  on  the  16th  of  November  there  was  another  in- 
dorsement, to  the  effect  that  the  master  had  received 
from  Sautier  &  Wiemm  at  New  York  in  advance  of 
the  freight  469/.  3«.  id.  subject  to  insuranoe  by  the 
freighters. 

The  ship  then  sailed  on  her  v<^age,  but  met  with 
bad  weather,  and  sustained  considerable  damage  ;  and 
on  the  7th  of  Januaiy,  1668,  she  put  into  tbe  port  of 
lUm^gate  in  distress. 

The  master  tyf  tbe  ship,  a  person  of  the  name  of 
Bugas  (who  had  succeeded  to  the  former  master.  Cap- 
tain Blanc),  reported  himself  to  the  French  Yice- 
Consul  at  Ramsgate,  Mr.  Charles  Weber,  who  was  also 
a  member  of  the  firm  of  Hammond  k  Co. ,  who  acted  as 
the  agents  for  the  ship.  By  direction  of  the  Yice-Oonsul, 
various  surveys  were  held  on  the  rfiip  and  caigo,  and  in 
pursuance  of  these  surveys  the  whole  of  the  cargo  was 
disdiaiged  and  warehoufled  in  Bam^gate,  part  in  the 
Pier  Stores  belongmg  to  the  Board  of  Trade,  and 
hired  for  tiie  purpose  by  Hammond  ft  Co.,  and  part  in 
stores  belonging  to  Hamrnend  ft  Co.  themselves.  The 
com  was  found  to  be  heated ;  it  was  thenfore  duly  j 
separated  before  being  stored,  and  proper  meaanres  for 
its  preservation  were  taken  by  Hammond  ft  Co. 
under  the  direction  or  approbation  of  aa  agent  ap- 
pointed by  the  plaintiffs  Dumas,  Hankey  ft  Co.,  the 
owners  of  the  com.  ! 

On  the  2nd  of  February,  1863,  the  surveyors  ap-  ! 
pointed  by  the  Yiee-Cossul  reported  that  the  ez-  | 
pense  of  the  necessary  repairs  of  the  ship  would 
amount  to  ^t  sum  of  2,9182.  18s.  It  was  admitted 
at  the  hearing  that  this  estimate  was  correct,  and  that  i 
the  sum  named  would  exceed  the  value  of  the  ship  if , 
repaired.  ■ 


Upon  this  survey,  the  master,  about  the  same  date 
{February  2),  executed,  before  the  Yice-Consol,  i 
deed  of  abandoimient  of  the  ship  to  tiie  undenmten ;  I 
and  notice  of  abandonment  was  given  by  the  owner  ! 
of  the  ship,  M.  Bonnefoi,  a  merchant  readent  it 
Marseilles,  to  certain  French  insurance  companiei, 
with  whom  the  ship  had  been  insured  for  8,200L,  a 
sum  stated  in  the  policy  to  be  the  value  of  the  ahip 
by  oommon  appraisement. 

The  insurance  companies  refused  to  scospt  the 
abandonment,  and  applied  to  the  Consol-General  of 
France  in  London  to  allow  them  to  remove  the  ihip 
from  Bamsgate  to  Dunkirk,  there  to  be  sorreyed  and 
repaired  if  the  expense  there  would  allow.  The  end 
date  of  this  applicati<m  was  not  proved,  bat  it  ap- 
peared from  Mr.  Weber*s  evidence  that  the  Yioe- 
Consnl  declined  to  give  the  certi6cate  of  nnnavigabi- 
lity,  stating  that  he  was  prevented  by  the  orders  of 
the  Consnl-General. 

By  French  law,  it  was  proved,  a  master  is  not  at 
liberty  to  abandon  upon  his  own  view  that  the  ship  is 
unnavigable  ;  tiie  abandonment  is  not  complete  aotil 
the  deed  of  abandonment  has  been  legidiaed  by  a 
certificate  of  uimavigability'from  appointed  antho- 
rities :  ina  case  like  the  present  ike  authority  wooU  be 
the  French  Yice-ConsuL  Usually,  such  a  certificate 
follows  immediately,  as  a  mattor  of  conraa  It  mt, 
therefore,  probably  shortly  after  the  2nd  of  Feb* 
mary  that  the  Consul-Qeneral  gave  the  iosorance 
companies  the  authorify  they  demanded,  to  remore 
the  vessel  to  Dunkirk  for  repairs  ;  but  before  it  was 
acted  upon  they  obtained  an  order  to  the  like  effect 
from  the  Tribunal  of  Commerce  at  MarsffilW  Tbe 
judgment  of  this  tribunal  was  dated  the  dth  of 
March.  The  proceedings  at  Marseilles  to  procure  this 
order  were  between  the  insuranoe  companies  on  the 
one  hand,  and  Bonn^oi,  the  owner  of  the  ship,  <» 
the  other.  Dumas,  Hankey  ft  Co.,  the  owners  of  the 
com,  were  not  parties  to  the  suit  at  all,  but  the 
judgment  expressly  stated  that  "the  owners  of  the 
oom,  not  having  been  represented  in  the  cause,  there 
was  reserved  to  them  the  ri^^t  to  appeal,  on  such 
points  as  they  mi^t  think  proper,  against  the 
decision  given  between  the  owner  and  his  under- 
writers." Of  this  judgment  the  pUintiflh  had  notice, 
if  not  formally,  at  least  from  tbe  defendant,  who»  is 
his  letter  to  them  of  the  4th  March,  added  a  copy  of 
the  judgment  Bonnefoi  appealed  from  the  decree  to 
the  Imperial  Court  of  Aix,  but  the  decree  was  *'exe- 
cutoire  sans  appel,"  that  is,  its  execution  might  be 
enforced  at  once,  and  was  not  stayed  pending  the 
appeaL  The  decree  was  in  fact  affirmed  by  the  Court 
of  Aix,  on  the  25th  of  Maioh,  1863,  and  ultimately 
by  the  Court  of  Cassation,  on  the  22nd  of  March, 
in  the  present  year.  Both  the  judgments  were  in  ' 
evidence. 

While  this  litigation  was  being  hutituted  in  France, 
the  cargo  remained  warehoused  at  Bamsgat^  and«ome 
correspondence   had   taken    plaoe   between  Messn. 
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Dumas,  Haokey  &  Co.,  who  wore  most  anxious  to  get 


their  cargo,  and  M.  Bonnefoi 

The  foliowmg  passage  from  a  letter  of  Domas, 
Hankey  &  Co.  to  M.  Bomiefoi,  dated  23rd  of  Jaauary, 
1S63,  shoirs  the  different  terms  at  first  offered  by  the 
plaintiffs,  and  demanded  by  the  master,  as  the  condi- 
tioBs  on  which  the  cargo  might  be  handed  over  at 


''The  master  claims  payment  of  his  freight  to 
Kam?gate,  in  proportion  to  the  distance  trarersed  by 
the  ship  from  New  York,  taking  for  the  basis  of  his 
cdlcnlation  the  amount  of  freight  from  New  York  to 
Dunkirk.  In  accordance  with  the  custom,  we  are 
willing  to  pay  him  the  whole  of  the  freight  from  New 
York  to  Dimkirk,  as  reguhited  by  the  considerations 
mentioned  in  the  charter-party,  leas  the  cost  of  trans- 
port from  Ramsgate  to  Dunkirk." 

Shortly  afterwards,  however,  M.  Bonnefoi  himself  \ 
wrote  a  letter  to  the  plaintifis  demanding  that  they 
ihoold  pay  into  the  hands  of  the  master  the  entire 
fharter-freight,  without  deduction  of  any  kind,  even 
cf  the  advances  in  New  York.  It  was  admitted  by 
the  counsel  for  the  defendant,  that  if  the  master  was 
bound  to  give  up  the  cargo  on  payment  of  the  full 
freight,  these  advances  must  be  deducted. 

Subsequently  also,  via.,  on  the  11th  of  March,  Mr. 
Stibhord,  solicitor  to  the  plaintiffs,  went  down  to 
^^^msgate,  saw  the  master,  and  than  offered,  if  the 
loagter  would  give  him  the  cargo,  to  deposit  in  a  bank 
th£  whole  sum  claimed,  and  to  sign  the  usual  average 
bond.  The  master  then  replied  that  he  would  not 
glTe  np  the  cargo,  unless  the  full  chartei>freight  waa 
P^d  to  him  without  deduction.  This  was  in  accord- 
ance vith  M.  Bonnefoi'a  letter  to  the  plaintiflb  of 
the  7th  of  March,  and  also,  it  qipears,.  with  the  direc- 
tions given  to  Hunmond  &  Co. 

On  the  13th  of  March,  Dumas^  Hankey  k.  Co. 
uutituted  this  caose^  under  the  proviaiona  of  the  6th 
action  of  the  Admiralty  Court  Act,.  18«1,  and  on  the 
I^th  of  Ifarch  arrested  the  ship.  The  plaintiffs  sub- 
s^nently  obtained  possession  of  the  com,  and  con<^ 
reved  it  in  other  Teasels  to  Dunkirk.  The  portion 
varehoused  in  the  Pier  Stores  they  obtained  on  the 
^M  of  March,  and  the  other  part  on  the  27tL  of 
^pril  It  is  not  necessary  to  state  by  what  meana 
they  ao  obtained  possession,  as  it  was  not  diluted 
that  it  was  without  the  consent  of  the  owner  and 
nwsterofthe  veaael. 

The  corn,  upon  its  arrival  at  Dunkirk,  was  aireated 
by  H.  Bonnefoi  for  the  freight  dna  to  him  under 
"  The  Bahia'a  "  charter.  Dumas,  Hankay  ft  Co.  inter- 
vened as  owners  of  the  com,  and,  after diacnssion,.  the 
Thbunal  of  Commeroe  at  Dunkirk,  on  the  29th  of 
^uijr,  1863,  fTonoonced  judgment,  declaring  that  the 
present  phdntifia,  having  withdrawn  their  goods  in 
'  'Qser|uence  of  being  unwilling  to  await  the  solution 
f'f  the  question,  whether  the  vessel  could  or  could  not 
f<  pat  into  a  proper  condition,  owed  the  entire  freight 
(tss  only  the  advancea  at  New  York. 


The  substance  of  the  complaint  in  the  petition  was, 
that  the  master  had  refused  either  to  re-ship  or  to  trans- 
ship, or  to  deliver,  in  short  to  do  anything,  and  that 
the  plaintiffs  hod  thereby  suffered  damages. 

Sir  G,  Honyman  and  Clarkson^  for  the  plaintiffs. 

Bretl^  Q.C.,  and  V,  Lushiiigton,  for  the  defendants. 

The  arguments  by  counsel  were— first,  as  to  what 
law  was  applicable  to  tlie  case,  whether  the  law  of 
England,  or  France,  or  New  York;  secondly,  as  to 
what  was  the  effect  of  each  of  these  laws  under  the 
circumstances  of  the  case.  These  arguments  will  be 
found  set  forth  in  the  judgment. 

Dr.  Ltjshingtojt. — Great  part  of  the  argument  was 
upon  the  question,  as  to  which  country  furnished  the 
law  for  regulating  the  obligation  of  the  master  to  the 
plaintiffs  under  the  actual  circumstances.  This  point 
I  will  proceed  to  consider,  though  I  am  doubtful 
whether  this  will  prove  to  be  necessary  for  the  divi- 
sion of  the  case.  First,  then,  this  cannot  properly  be 
called  a  question  of  construction,  for  there  is  little  or 
no  dispute  as  to  the  meaning  of  the  terms  of  the  bill  of 
lading.  The  question  rather  may  thus  be  stated  gene- 
rally :  given  an  agreement  between  two  parties,  what 
is  the  law  that  was  actually  contemplated  or  must  be 
taken  to  have  been  contemplated  by  them  as  the  law 
for  determining  what  mutual  obligations  not  expressed 
should  be  implied.  Judged  by  this  test  alone,  the 
British  law  would  not,  I  think,  be  applicable :  for 
neither  of  the  parties  to  this  contract,  which  was 
evidenced  by  the  bill  of  lading,  contemplated  the 
application  of  British  law.  Neither  of  the  parties 
was  a  British  subject,  nor  was  the  port  where  Ibe  con- 
tract was  made  a  British  port,  nor  was  it  intended  that 
the  vessel  should  go  to  a  British  port.  If  then 
British  law  be  applicable,  it  must  be  that  it  was 
brought  in  by  after-circtmistances,  irrespective  of  the 
original  contract.  As  to  this,  it  was  said  that 
though  the  shippers  were  American,  the  indorsees  of 
the  bill  of  lading  were  British  subjects.  But  this  was 
a  mere  accident,  and  may  be  disregarded.  Then  it 
was  said  that  the  place  where  the  alleged  wrong  was 
committed  by  the  master  was  a  British  port,  and  that 
the  lex  fori  which  has  to  adjudicate  upon  this  alleged 
!  wrong  is  British  law.  Now  there  is  no  doubt  that  in 
I  case  of  a  foreign  ship  coming  from  distress  of  weather 
within  local  British  jurisdiction,  both  ship  and  cargo 
'  are  in  many  respects  subject  to  British  law.  They 
I  would  be  so,  e.g..  In  respect  of  pilot  dues,  port  dues, 
'  quarantine  regulations,  and  other  matters  of  that 
'  description,  and  also  as  to  any  particular  enactments 
which»  by  the  law  of  the  land,  are  expressly  applicable 
to  ships  in  general;  but  it  does  not,  therefore,  follow 
that  the  terms  of  a  contract  of  affreightment  of  the 
cargo  should  bo  governed  by  English  law.  For  were 
this  the  rule,  then  if  a  British  ship  were  found  in  a 
French  port,  her  owners  would  have  to  submit  to 
I  French  law,  and  all  charter-parties  and  bills  of  lading 
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'Would  be  governed  aooordingly.     Save  therefore   so 
far  as  the  lex  loci  is  applicable  ralione  loci  or  ratione 
fori,  I  cannot  hold  that  British  law  is  applicable  to 
this  case ;  and  I  think  that  a  British  Court,  having  to 
abjudicate  with  respect  to  the  contract,  should  adopt  the 
Foreign  law  which  had  from  the  beginning  been  con- 
templated as  binding  between  the  contracting  parties. 
In  the  present  case,  this  must  be  either  the  French 
law  or  the  New  York  law,  for  it  was  not  contended 
that  the  law  of  St  Thomas,  where  the  charter  was 
made,  governed  the  contract  between  the  master  and 
the  shipper.     Which  then  of  these  two  laws  ought  to 
prevail?     The  facts,  on  which  reliance  is  placed  in 
Older  to  prove  the  New  York  law  to  be  applicable,  are, 
that  the  bill  of  lading  was  made  at  New  York,  and  in 
English— that  is,  the  language  of  New  York,  and  in 
terms  not  unusual  in  American  contracts  of  affreight- 
ment.  On  the  other  hand,  the  circumstances  in  favour 
of  the  applicability  of  the  French  law  are,  that  the  vessel 
was  a  French  vessel,  owned  by  a  resident  in  France :  and 
that  the  contract  was  to  be  finally  executed  in  France, 
for  the  port  of  destination  was  Dunkirk.     Now,  if  the 
Court  were  to  pronounce  in  favour  of  the  law  of  New 
York,  as  the  Ux  loci  eantractus,  the  practical  effect 
would   be,   that   a   master   of  a   ship  touching  at 
ports  of  different  countries,  and  taking  goods  from 
thence,   would   on  his  arrival   at  any  intermediate 
port  or  at  the  port  of  destination  find  himself  and 
his  ship  subject  at  the  same  time  to  the  different 
laws  of  several  foreign  countries— a  result  nothing 
short  of  confusion.    Again,  it  lb  to  be  remembered 
that  the  master  was  but  an  agent,   acting  for  an 
absent  principal,  that    principal  being  a  domiciled 
native  of  France.    If,  therefore,  the  law  of  the  flag  of 
the  vessel  be  adopted,  but  not  otherwise,  the  ship- 
owner would  be  able  to  measure  beforehand  the  cha- 
racter of  his  duties  and  liabilities  as  a  carrier,  and  all 
the  contracts  of  the  same  nature  entered  into  by  his 
agent  abroad  would  be  regulated  by  a  uniform  prin- 
ciple.    Nor  could  the  shipper  have  any  reason  to 
complain  :  for  the  flag  of  the  vessel  would  be  suflicient 
notice  to  him  of  the  law  by  which  his  contract  of 
afi&eightment,  if  he  chose  to  enter  into  one,  would  be 
governed.     The  case  of  Lloyd  v.  Ouiberl  (4  N.  R.  264) 
is  a  direct  authority  for  this  position.     Accordingly,  in 
the  present  case,  "The  Bahia"  being  a  French  vessel, 
I  incline  to  consider  that,  so  far  from  inserting  by 
implication  into  this  bill  of  lading  any  agreement  to 
accept  the  law  of  New  York  as  to  the  mutual  rights 
of  mastera  and  consignees  of  cargo  as  to  trans-shipment, 
&c. ,  the  master  had  no  authority  to  bind  the  shipowner 
to  accept  the  law  of  New  York  ;  and  that  the  shipper 
must  be  taken  to  have  known  beforehand  that,  if 
circumstances  like  the  present  should  arise,  the  dispute 
would  have  to  be  settled  by  French  law.  I  should  add, 
that  if  I  were  to  decide  this  case  by  the  law  of  the  State 
of  New  York,  I  could  not  hastily  come  to  the  con- 
clusion that  it  was  the  same  as  that  of  England,  with- 
out some  direct  proof. 


However,  although  my  opinion  is  strongly  in  favonr 
of  the  applicability  of  the  French  law  exclusively,  I 
think  it  will  be  more  satisfactory  if  I  consider,  noi 
only  what  would  be  the  results  according  to  French 
law,  but  what  would  be  the  results  according  to  New 
York  law,  supposing  that  to  be  the  same  as  British 
law. 

The  laws  of  both  countries,  France  and  England, 
as  to  contracts  of  afireightment,  however  they 
may  differ  in  particulara,  have  one  object — ^to  do 
justice  to  both  parties,  the  master  and  the  owner  of 
the  goods ;  to  secure  to  each  the  full  benefit  of  th« 
contract,  so  far  as  it  is  not  unfair  to  the  other.  Sup- 
pose, then,  a  ship,  through  iqjuries  occasioned,  by 
perils  of  the  seas,  is  forced  during  her  voyage  to  pm 
into  an  intermediate  port,  it  would  be  unjust  to  the 
owner  of  the  goods  that  his  goods  should  be  detained 
there  an  indefinite  time  :  but,  on  the  other  hand,  it 
would  be  unjust  to  the  master  that  he  should  forth- 
with be  prevented  fit>m  earning  his  freight  The 
question  is.  Within  what  limits  of  time,  or  other  con- 
ditions, the  laws  of  the  two  countries  allow  to  the 
master  the  option  of  repairing  and  carrying  on,  or 
trans-shipping  or  delivering  ? 

Fint,  then,  as  to  French  law.  The  materials  on 
which  the  Court  has  to  found  its  judgment  are  the 
Articles  in  the  Code  de  Commerce ;  secondly,  the 
opinions  of  French  lawyers,  which  have  been  pro- 
duced in  evidence ;  and  thirdly,  the  decrees  of  the 
French  Courts  in  this  particular  case.  As  to  these 
last,  it  is  perfectly  true  that  the  judgments  of  the 
Tribunal  of  Commerce  at  Marseilles,  the  Imperial 
Court  of  Aix,  and  the  Court  of  Cassation— all  given 
in  the  action  between  the  underwriten  and  the  ship- 
owner— ^may  not  be  binding  upon  the  plaintiffs,  who 
axt  the  ownera  of  the  cargo,  and  were  not  parties. 
But  it  is  not  to  be  foigptten  that  the  plaintiffs  would 
have  been  allowed  to  intervene,  and  had  notice  of  this 
liberty  in  M.  Bonnefoi*s  letter  to  them  of  the  4th  of 
March.  So,  too,  it  is  true  that  the  judgment  of  the 
Tribunal  of  Commerce  at  Dunkirk,  though  given 
between  the  parties,  is  not  absolutely  condusive  in 
the  present  case ;  for  it  is  conceivable  tha£  in  an 
action  for  freight  the  shipowner  may  be  entiUed  to 
full  freight,  and  yet  that  a  cross-action  may  lie 
against  him  by  the  owner  of  the  goods  for  damages. 
I  apprehend,  however,  that  the  declarations  of  the 
French  tribunals  in  each  of  these  several  judgments- 
are  admissible  as  evidence  to  show  what  tiie  French 
law  is.  By  the  French  law,  in  the  event  of  the  ship 
being  forced  to  put  into  an  intermediate  port  from 
ix^'uries  received,  there  is,  in  the  firat  place  no  abso- 
lute obligation  upon  the  master  to  re-ship  and  cany 
on.  That,  indeed,  is  often  impossible  ;  the  ship  may 
have  been  lost,  or  have  received  irreparable  injnrie5. 
Secondly.  There  is  no  absolute  obligation  to  trans-ship  : 
— the  obligation  arises  only  in  the  event  of  the  ship 
having  been  declared  unnavigable  by  competent 
authority.      (Code,  Art.   296,  890,  391,)     Thirdly. 
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There  is  no  unconditional  obligation  to  deliver.  The 
mister  msj,  if  he  think  proper,  insist  on  deliyering, 
and  then  he  is  entitled  to  freight  fro  raid  iiineris, 
(Code,  Art  296.)  In  the  present  case,  the  master 
did  offer  to  deliver,  but  only  upon  terms  of  his  re- 
ceiTing  fall  freight,  without  even  any  deduction  for 
freight  already  paid  in  advance.  This  clearly  was 
a  demand  for  more  than  the  master  was  entitled  to, 
as  was  admitted  at  the  bar.  On  the  other  hand,  the 
French  law  allows  to  the  owner  of  the  goods,  if  he 
think  proper,  to  demand  delivery,  but,  in  that  casei 
rfqnires  him  to  pay  the  full  freight  due.  (Code,  Art. 
293,  296.)  This  entire  freight  the  plaintiffs  never 
offered  to  pay— they  only  offered  to  deposit  it  with  a 
hank.  No  French  authority  was  produced  to  show 
that  ftD  offer  to  deposit  is  equivalent  to  a  tender  of 
payment,  so  as  to  entitle  the  owner  of  the  cargo  to 
delirery.  The  plaintiffs,  however,  did  also  make  an 
offer  of  payment,  but  that,  so  far  fix)m  being  an  offer 
to  pay  the  whole  freight  less  the  advances,  was  not 
even  an  offer  to  pay  freight  pro  raid  iiineris;  it  was 
an  offer  to  pay  the  whole  freight  less  the  expenses  of 
canying  on  the  cai^  from  Samsgate  to  Dunkirk.  A 
pro  raid  freight  is  quite  a  different  thing,  being  cal- 
culated upon  the  distance  actually  accomplished  of 
the  whole  voyage,  and  independent  of  the  considera- 
tion of  the  expense  required  to  complete  the  remainder. 
The  plaintiflb,  therefore,  were  by  French  law  never 
entitled  to  delivery.  It  is  true  that  the  master  made 
an  exorbitant  demand,  but  of  this  the  plaintiffs  can- 
not complain,  if  they  were  never  willing  to  pay  what 
v&s  legally  due  from  them.  The  plaintiffs  had  in 
their  possession  all  the  knowledge  necessary  to  enable 
them  to  ascertain  what  was  the  amount  of  freight 
tlue. 

The  negotiations  for  delivery  ha\*ing  thus  failed, 
the  master  had  still  the  option  either  to  repair  and 
farry  on,  or  to  trans-ship.     The  plaintiffs  contended 
^t  the  master  did  decline  either  to  carry  on  or  to 
trins-ahip.      But  I  think  this  is  not  proved  by  the 
eridenee.     It  is  true  that  the  defendant  never  offered 
to  trans-ship ;    but  the  question  of  trans-shipment 
i^ever  arose  :   it  could  not,  in  (act,  arise  whilst  the 
question  of  abandonment  ^as  still  in  abeyance  :  and 
h«yond  all  donbt,  it  was  in  abeyance.     The  master, 
indeed,  was  desirous  to  abandon,  and  had  executed 
a  deed  of   abandonment :    but   this  was  ineffectual 
ontil  he  had  obtained  a  certificate  of  unnavigability 
from  the  authorities.    For  this  certificate  he  applied, 
but  was  prevented  from  obtaining  it  by  the  action  of 
the  underwriters  in  the  French  Courts.     Indeed,  so 
fir  was  the  master  from  having  finally  abandoned  his 
vessel,  that  if  the  Dunkirk  surveyors  had  reported 
unfavourably  to  the  right  of  abandonment,  it  is  fair  to 
conclude  he  would  have  had  the  vessel  repaired.    The 
'tLt  was,  the  question  of  abandonment  was  a  ques- 
tion, to  use  the  French  phrase,  **  awaiting  solution  ;" 
m>l,  till  it   waa  settled,  the   master   could   neither 
ulanJon  nor  trans-ship. 


Then  I  think  it  clear  that  the  French  law  will 
allow  the  master  a  reasonable  time  to  determine 
whether  he  will  carry  on,  and,  in  the  event  of  his 
determining  not  to  carry  on,  a  further  reasonable 
time,  whether  he  will  trans-ship  or  deliver.  The  only 
question  is,  whether  the  delay  required  to  settle  the 
litigation  in  France  between  the  shipowner  and  the 
underwriters  can  be  considered  a  reasonable  delay  as 
between  the  master  and  the  owners  of  cargo.  A  con- 
sideration of  the  296th  Article  of  the  Code,  of  the 
opinions  of  the  French  lawyers  given  in  evidence^ 
and  of  the  judgment  of  the  Tribunal  of  Commerce 
at  Dunkirk,  leads  me  to  the  conclusion  that,  accord- 
ing to  French  law,  the  plaintiffe,  as  owners  of  cargo, 
were  bound  to  await  the  solution  of  the  question  pending 
between  the  shipowner  and  his  underwriters.  This  may 
seem  hard  upon  the  plaintiffs,  seeing  that  the  litiga- 
tion did  not  finally  close  until  the  judgment  of  5ie 
Court  of  Cassation  on  the  22nd  of  March,  1864~after 
the  lapse,  that  is,  of  more  than  a  year  from  the  date 
of  the  vessel  putting  into  Ramsgate— and  that  this 
final  judgment,  like  its  precursors  in  the  inferior 
tribunals,  was  against  the  shipo?nier,  and  is  conclu- 
sive that  the  shipowner  was,  by  French  law,  not 
justified  against  the  underwriters  in  resisting  their 
application.  But,  as  against  this  must  be  set  several 
considerations :  first,  that  the  plaintiffs  are  estopped 
from  denying  the  right  of  the  defendant  to  resist,  at  all 
events  in  the  first  instance,  the  application  of  the 
underwriters,  inasmuch  as  the  plaintiffs  have  ad- 
mitted the  accuracy  of  the  Ramagate  surveys,  show- 
ing that  the  repairs  of  the  vessel  would  exceed  her 
value.  Second,  that  though  the  final  sentence  by 
the  Court  of  Cassation  was  not  delivered  for  fourteen 
months,  the  date  of  the  first  sentence  in  the  Mar- 
seilles Court  was  on  the  4th  of  March,  1868,  a 
little  more  than  a  month  after  the  date  of  the 
Ramsgate  survey;  and  that  the  sentence,  being 
"  execntoire  sans  appel,"  might  have  been  enforced 
immediately  ;  and  that  by  the  plaintiffs  them- 
selves, to  whom  liberty  to  intervene  was  expressly 
reserved.  Third.  That  on  the  14th  of  March,  1868, 
the  plaintiffs  arrested  the  vessel,  and  took  possession 
of  the  cargo,  partly  on  the  23rd  of  March,  partly  in 
the  following  month  of  April.  These  acts  of  the 
plaintiffs  reduce  the  total  delay  to  a  period  of  a  few 
weeks  only,  and  during  this  period,  assuming  that 
the  surveys  were  right,  as  admitted  by  the  plaintiffs, 
the  defendant  was  not  idle  :  he  sought  to  abimdon  the 
vessel,  he  exerted  himself  to  procure  the  certificate  of 
unnavigability,  and  with  this  view  resisted  the  applica- 
cation  of  the  underwriters  to  have  the  vessel  removed 
to  Dunkirk. 

Under  these  circumstances,  I  must  hold  that,  if  the 
case  be  judged  by  French  law,  the  plaintiffs  are  not 
entitled  to  recover  from  the  defendant.  But  in  hold- 
ing this,  I  do  not  decide  that  a  master  of  a  vessel 
would  not  be  answerable  to  owners  of  goods  for  a  long 
and  unreasonable  delay,  caused  by  a  litigation  im- 
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properly  carried  on  by  himself  with  his  nnderwriteis. 
But  that  is  not  the  present  case. 

B'ow  as  to  the  law  of  the  State  of  Kew  York. 
Assuming  it  to  be  the  same  as  the  English  law,  it  will  be 
found  in  many  important  respects  to  coincide  with  the 
French  law.  The  chief  authorities  on  the  subject  are 
collected  in  Mr.  Brett's  ailment  in  the  case  of  Blasco 
V.  Fletcher  (3  N.  R.  38  ;  14  C.B.  (n.s.)  147),  to  which 
the  Court  is  much  indebted.  The  result  may  be  stated  as 
follows :  First.  There  is  and  can  be  no  absolute  obliga- 
tion on  the  part  of  the  master  towards  the  owner  of  goods 
to  forward  them  in  the  original  vessel,  although  of 
course  it  is  the  duty  of  the  master,  in  his  capacity  of 
agent  to  the  shipowner,  to  do  so  if  he  can,  Benson  v. 
Chapman  (2  H.  of  L.  Ca.  720).  Second.  It  has  never 
yet  been,  decided  that  the  master  in  any  case  is  bound 
to  trans-ship  ;  all  that  has  been  decided  is,  that  he  is 
at  liberty  to  trans-ship.  The  ffamhurgh  (32  L.  J.  Adm. 
162),  and  cases  there  cited.  Third.  There  is  no  abso- 
lute obligation  to  deliver  at  the  intermediate  port, 
unless  full  fiiiight  be  paid,  and  in  the  present  case,  as 
I  have  previously  stated,  full  freight  was  never  offered 
by  the  plaintiffs,  Tyndall  v.  Taylor  (4  El.  &  BL  227). 
The  only  exception  to  this  rule  is,  where  the  master 
declines  either  to  carry  on  or  to  trans-ship—in  short, 
abandons  his  contract  altogether;  in  that  case,  the 
consignee  is  entitled  to  his  goods  without  payment  of 
any  freight  at  alL   EunUr  v.  Prmfep  (10  East,  894). 

In  the  present  instance  I  have  already  held  that  the 
defendant  did  not  decline  either  to  carry  on  or  to  trans- 
ship. Indeed,  supposing  the  defendant  to  have  de- 
clined to  carry  on,  the  Court  could  not,  without 
positive  evidence  of  the  fact  (which  is  here  wanting), 
conclude  that  the  defendant  had  declined  to  trans- 


ship, because,  looking  to  his  own  interest,  he  woolii 
have  preferred  to  trans-ship  from  BamajgatB  to  Dnnkizk, 
rather  than  pay  the  penalty  under  British  law  of 
forfeiting  the  whole  of  his  freight.  Fourth.  British 
law,  like  the  French  law,  allows  to  the  master  a  rea- 
sonable time  within  which  he  may  exenciae  his  option. 
Cargo  Ex  Galam  (3  N.  R.  257).  And  by  "  reasonable" 
I  think,  must  be  meaut  that  which  is  reasonable,  all 
circumstances  being  considered,  and  amongBt  these 
circumstances  would  be  the  vis  major  of  the  decree  of 
a  judicial  tribunal.  HadUy  y.  Clarke  (8  Term.  Bep. 
259).  Nor  does  it  make  any  difference  that  the  tribunal 
was  a  French  one.  Because  it  is  for  the  British  law  to 
determine  the  rights  of  the  owner  of  the  goods  against 
the  master  (as,  for  the  purpose  of  the  argument,  I  am 
now  assuming),  that  is  no  reason,  that  the  British  law 
should  overlook  the  fact  that  the  relations  of  the  ship- 
owner the  master  and  the  nnderwritera  were  all 
governed  by  French  law ;  and  the  consequences  of 
that  fact,  viz.,  that  the  master  could  not  abandon  or 
sell  the  vessel  without  having  obtained  a  formal  certi- 
ficate of  unnavigability,  and  that  if  the  shipowner 
intended  to  insist  on  abandonment,  it  was  necessary 
for  him  to  oppose  the  application  of  the  onderwritCTa. 
In  short,  in  estimating  what  is  a  ceasonable  delay,  the 
British  law  would  practically  take  into  consideFation 
the  same  circumstances  as  the  French  law  would.  And 
I  have  already  held  that  by  the  French  law,  as  it 
appears  to  me,  the  plaintiffs  are  not  in  a  position  to 
complain  of  the  delay,  so  far  as  it  waa  oocasiooed  by 
French  litigation. 

The  daim  of  the  plaintiffs  then  fiuls  eqpally,  whether 
tried  by  French  law  or  by  New  York  laip,  ud  I  most 
pronounce  against  it,  witii  oostsi 
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Lord  ChanoelLor.  )   JU  Factaoe  Farjsisn 
11  Jan.  1865.         (  (limited). 

Winding  Up — Company — Change  of  Manage- 
ment, 

When  a  pUiticn  for  winding  ftp  a  eompany  alUqed 
tvo  groundi  far  90  doing,  first,  that  the  busimsg  had 
hitherio  been  earried  on  at  a  Ioob^  seoondly,  tftat  a 
recent  change  in  ike  monagemmU  had,  in  reality, 
diangtd  th6  nature  of  the  Imeineet  of  the  company;  biU 
a  majority  of  the  ehareholdere  were  deeirous  that  die 
fmfony  ehmtld  go  on  vfHh  He  frndertaking,  —  the 
ftHHon  woe  diemisaed  without  pr^udiee  to  any  bill 
vhiek  might  bs  filed  in  order  to  reelrain  ouch  proceed' 
itfgf  of  the  oompawy  ae  were  oltra  Tirea. 

This  petition  for  winding-up,  which  had  been 
ordered  to  stand  over  (antey  5  N.  R.  17S),  was  again 
mentioned. 

A  meeting  of  the  shareholders  had  been  held,  accord- 
ing to  the  direotion  of  the  Lord  Chancellor,  and  a  laige 
majority  of  the  shareholders  present  agreed  to  a  motion 
expressing  confidence  in  the  new  management,  and  a 
defiire  that  the  company  should  continue  to  carry  on 
itsbnainess. 

Tub  Lord  CHAVCiiibOB  said  that^  under  these  cir- 
cimistanoea,  ha  should  not  ezvroiae  the  discretiom 
givBQ  him  by  tiie  Aot»  tis.,  to  wind  up  a  company 
vbea  he  deened  it  was  expedient  that  the  same 
should  bo  wound  up. 

The  petitum  would  be  dismissed,  without  prejn^ee 
to  any  atepe  v^ck  the  diasatiafied  shaiehoLdem  might 
take,  by  bill  or  otherwise^  to  restrain  any  pioeeedin^ 
of  the  oompeny^  which  ought  be  vUra  niree. 


n 


Green  v,  Gasootne. 


Lord  Chancellor. 

9,  10  Nov.  1864, 
12  Jan.  1865. 

Will,  Construction — Tntst  for  AccwmUatian-^ 
ThellussMAcL 

The  effket  of  the  Thellusson  Act  is  to  cut  short  an 
f^fcumulation  directed  by  a  testator,  but  not  otfurwise 
to  alter  the  will  in  point  of  disposition  or  interpretation^ 

This  was  an  appeal  from  a  decision  of  Vice-Chan* 
cellor  Kindersley,  reported  3  N.  B.  238. 

Henry  Gascoyne  by  his  will,  dated  the  22nd  of 
October,  1S32,  after  directing  that  his  debts  and 
funeral  and  testamentary  expenses  should  be  paid  out 
of  the  rente  of  his  real  estate  thereinafter  devised  to 
tru^itces,  and  making  certain  specific  devises  aud 
Vou  V. 


bequeathing  certain  annuities  (which  were  charged  on 
the  farm  next  mentioned),  devised  a  certain  farm 
(subject  to  tlie  annuities),  to  trustees  upon  trust 
during  the  joint  lives  of  the  wife  and  the  sister  of  the 
testator,  and  the  life  of  the  survivor  of  them,  to  let 
the  same ;  aud  he  declared  that  his  trustees  should 
stand  possessed  of  the  rents,  issues,  and  profits  tliereof 
j  %ipon  the  trusts  and  for  the  intents  and  purposes 
'  thereinafter  expressed:  and  from  and  immediately 
after  the  decease  of  the  survivor  of  his  wife  and  sister, 
I  upon  trust  to  sell  the  same  :  and  as  to  the  money 
arising  from  such  sale,  and  the  rents,  issues,  and 
I  profits  thereof  after  the  same  should  become  saleable, 
I  he  gave  the  same  to  bis  trustees  upon  the  trusts  theroin- 
j  after  declared  with  respect  to  the  moneys  arising  from 
I  the  sale  of  the  residue  of  his  real  and  personal  estate. 
He  then  devised  his  residuary  real  estate  to  trustees 
upon  truat  to  let  the  same  until  the  6th  of  April,  1843, 
aud  thou  to  sell  the  same  :  and  directed  the  moneys 
to  arise  from  the  sale  thereof  and  the  rents,  issues, 
and  profits  thereof,  until  the  same  should  be  sold, 
after  the  same  had  beeome  saleable,  to  be  held 
upon  the  same  trusts  as  thereinafter  declaied  concern- 
ing his  residuary  personal  estate  :  and,  after  making 
certain  specific  and  pecuniary  bequests,  gave  hie  per- 
sonal estate  (not  thereinbefore  disposed  of)  to  trustees 
upon  trust  to  convert  the  same  Into  money  with  all 
convenient  speed  after  his  decease,  and  to  stand  jios- 
sessed  of  the  moneys  to  arise  from  such  conversion, 
and  also  of  the  moneys  to  arise  from  the  sale  of  the 
vacious  real  estates  thereinbefore  directed  to  be  sold, 
and  also  of  the  rents  of  his  said  real  estates  until  tfie 
same  should  be  oold,  and  ail  the  aceumulationj  thereof 
and*  aUo  th4  rents  of  the  said  estates  after  the  same 
should  become  saleMe,  upon  the  trusts  thereinafter 
declared  conoeming  the  same^  being  for  the  benefit  of 
the  children  and  issue  of  his  brother  Jonathan  Gas- 
coyne :  and  it  was  thereby  prorided  that  in  the  mean- 
time, until  his  real  estate  thereittbefore  devised  to  his 
trustees  should  be  aold  and  disposed  of,  hia  tmsteea 
should  stand  possessed  of  the  rents,  issues  and  profits 
thereof  (subject  to  the  payment  of  the  debts,  &c., 
chai-ged  thereon),  upon  trust  to  pay  the  annuities 
charged  thereon,  and  upon  further  trust  to  invest  the 
residue  of  such  rents,  issues,  and  profits,  which  should 
not  be  applied  for  the  purposes  thereinbefore  mentioned, 
and  also  the  income  arising  from  such  investments^  so 
tliat  the  same,  and  the  resulting  income  and  produce 
thereof,  might  accumulate  by  way  of  compound  inte- 
rest ;  and  when  and  so  soon  as  the  several  estates  should 
be  soldt  or  become  saleable,  then  upon  trust  to  stand 
possessed  of  the  said  rents,  issues,  and  profits,  and  the 
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accumulations  thereof,  upon  the  trusts  thereinbefore 
declared  concerning  the  same,  and  concerning  the 
money  to  arise  from  the  sales  of  the  said  estates 
respectively. 

Twenty-one  years  having  elapsed  since  the  death  of 
the  testator,  and  his  sister  being  still  alive,  the  ques-  : 
tion  arose,  whether  the  residuary  devisees  or  the  heir- 
at-law  of  the  testator    were  entitled  to  the  rents 
directed  to  be  accumulated. 

The  Vice-chancellor,  having  held  that  the  residuary 
devisees  were  entitled,  the  heir-at-law  appealed. 

Glasse,  Q,C.,  and  Prwrnan,  for  the  heir-at-law, 
contended  that  the  gift  of  the  accumulations  was  not 
to  take  effect  until  the  estates  were  sold  :  the  period 
fixed  for  sale  was  the  death  of  the  survivor  of  the 
testator's  wife  and  sister  :  and,  the  law  having  stopped 
the  accumulations  at  the  end  of  twenty-one  years 
from  the  testator's  death,  the  intermediate  rents  were 
undisposed  of.     They  cited, 

E}frt  V.  Marsderif  2  Keen,  56  i  ; 

Smith  V.  Lomas,  4  N.  R.  318  ; 

Maedonald  v.  Bryce,  2  Keen,  276. 

Bailp,  0.0.,  and  ShMeare,  for  the  residuary 
devisees,  contended  that  the  rents  which  accrued  due 
after  the  period  of  twenty-one  years  passed  to  his 
clients  under  the  words,  rents  of  his  said  real  estates 
until  the  same  shouM  be  sold.    They  referred  to 

£yre  v.  Marsden  {toe.  eU.) ; 

Barrington  v.  Liddell,  2  De  G.  M.  &  G.  480. 

Oshome,  Q.C.t  and  Qlaister,  for  other  parties  in  the 
same  interest,  cited, 

Trickey  v.  Trickey,  3  M.  ft  K.  560  ; 
Gosling  v.  Gosling,  John.  265. 

The  Lord  Chancbllob,  without  calling  for  a  reply, 
said,  that  he  would  now  state  bis  present  opinion 
on  the  question,  and,  if  counsel  should,  on  con- 
sideration, consider  it  to  be  erroneous,  he  would  bo 
glad  to  give  an  opportunity  of  having  the  matter  re- 
argued by  one  counsel  on  each  side  in  Hilary  Term. 

The  present  case  was  that  of  a  testator  directing  an 
accumulation  during  the  lives  of  his  wife  and  his 
sister,  and  the  survivor  of  them.  He  would  consider, 
first,  the  operation  of  the  statute  on  that  trust  for 
accumulation ;  and,  secondly,  the  effect  of  the  opera- 
tion of  the  statute  on  the  construction  and  interpreta- 
tion of  the  will. 

Now  the  first  effect  of  the  statute  was  to  limit  the 
trust  for  accumulation  to  a  period  of  twenty-one 
years ;  and  he  must,  therefore,  take  the  trust  as  if 
it  had  been  expressed  for  a  period  of  twenty-one 
years,  provided  the  wife  and  the  sister  of  the  testator, 
or  the  survivor  of  them,  should  so  long  live. 

Secondly,  the  words  of  the  statute,  directing  that 
the  rents    released    from    the    trust  for    accumula-  ' 
tion  by  the  operation  of  the  statute  should  go  and  ' 
be  received  by  such  person  or  persons  as  would  have 
been  entitled  thereto,  if  such  accumulation  had  not  ' 


been  directed,  must  be  construed  to  mean  aa  if 
such  excessive  accumulation  had  not  been  directed, 
and,  so  holding,  the  meaning  of  the  words  vis 
brought  to  this,  as  if  the  accumulation  had  been 
directed  for  twenty-one  years.  Further,  he  was  not 
at  liberty  to  use  the  statute,  so  as  in  any  manner  to 
accelerate  the  enjoyment  of  any  gift  or  disposition 
contained  in  the  will,  or  for  the  purpose  of  giving  to 
any  term  or  description  contained  in  it  a  meaning, 
which  it  would  not  have  had,  if  the  trust  for  accumu- 
lation were  good  instead  of  bad.  Although  the  trust 
for  accumulation  was  cut  down  and  reduced  to  a 
limited  period,  the  rest  of  the  will  remained  in  point 
of  disposition,  and  in  point  of  the  true  meaning, 
effect,  and  interpretation  of  its  language,  as  if  no  such 
operation  had  been  performed  by  the  statute. 

Having  made  these  prefatory  observations,  he  would 
endeavour  briefly  to  ascertain  the  effect  of  the  disposi- 
tion of  the  wilL  The  testator  devised  the  estate  b 
question  to  trustees,  directing  them  to  let  the  same 
during  the  lives  of  his  wife  and  his  sister,  and  the  life 
of  the  survivor  of  them,  and  to  stand  possessed  of  the 
rents,  issues,  and  profits  thereof,  that  is,  the  rents, 
issues,  and  profits  of  the  devised  lands  during  the 
period  over  which  they  were  directed  to  let  the  same, 
upon  the  trusts  thereinafter  declared.  Then  followed 
a  direction  to  sell  the  estates  at  a  period  marked 
beyond  the  possibility  of  dispute,  namely,  the  death 
of  the  survivor  of  the  wife  and  sister.  It  was  also  to  be 
observed,  that  the  testator,  in  disposing  of  theproceeds^ 
of  sale,  adverted  in  clear  terms  to  the  rents  which 
would  arise  between  the  death  of  the  survivor  and  the 
actual  sale.  There  was,  therefore,  first  of  all,  a  trust 
declared  by  reference  of  the  aggregate  rents  and  profits 
during  the  lives  of  the  wife  and  sister,  and  then  a 
trust  declared  of  the  proceeds  of  sale  and  of  the  rents 
after  the  estate  became  saleable. 

Now  the  first  words  which,  to  a  certain  extent, 
answered  the  trust  by  reference,  were  those  by  which 
the  trustees  were  directed  to  stand  possessed  of  the 
rents  of  the  devised  estates  untU  the  same  Aould  h6 
sold,  and  the  accumulations  thereof,  and  also  the 
rents  after  the  estates  should  become  saleable.  Those 
words  embraced  two  classes  of  rents  :  the  first  class 
being  that  which  was  the  subject  of  the  subsequent 
accumulation,  and  the  second,  the  rents  to  arise  after 
the  estates  became  saleable.  The  contention  on  the 
part  of  the  respondents  was,  that  the  words  the  rents  of 
the  devised  estates  until  the  same  should  be  sold  and  the 
aocumtUations  thereof  admitted  of  a  different  meaning 
after  the  statute  was  applied,  from  that  which  they 
clearly  would  have  had  if  there  had  been  no  statute  to 
apply.  If  there  had  been  no  statute  the  words  **  the 
rents  of  the  devised  estates  until  the  same  should  be 
sold  "  would  have  been  identical  with  "the  accumula- 
tions thereof ;  "  not  that  the  latter  words  would  have 
been  mere  surplusage,  for  they  would  have  included 
not  only  the  rents  first  spoken  of,  but  the  produce  in 
the  shape  of  interest     The  words  "rent,  &c.,"how- 
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erer,  could  not  hj  possibility  apply  to  anything  else 
than  the  rents  directed  to  be  accumnlated  ;  and  that 
being  so,  how  conld  they  be  interpreted  to  include 
the  rents  which,  by  the  operation  of  the  statute,  were 
emancipated  from  accumulation  ?  To  interpret  the 
will  in  this  manner,  would  be  to  make  a  new  will  for 
the  testator,  and  to  give  his  words  a  different  meaning 
from  that  in  which  he  used  them« 

But  the  case  did  not  rest  there.    The  clause  in 
question  must  be  construed  with  reference  to  the 
subsequent  parts  of  the  wUl,  not  only  because  the 
subject  matter  was  the  same,  but  also  because  the 
rents  and  accumulations  which  were  spoken  of  were 
expressly  directed  to  be  held  upon  the  trusts  therein- 
after declared.     In  the  subsequent  part  of  the  will 
was  to  be  found,  for  the  first  time,  the  trust  for  accu- 
mnlation  in  exUnso,  which  was  directed  very  much  in 
the  ordmary  form.     But  immediately  afterwards  there 
came  these  most  material  words,  when  and  so  soon  as 
Ae  estates  should  be  sold  or  become  saleable,  then  upon 
trust  to  stand  possessed  of  the  said  rents,  issues,  and 
pro/Us  and  the  accumtUations  thereof,  &c.     By  every 
principle  of  construction  these  words  must  be  taken  in 
connection  with  the  immediately  preceding  trust  for 
accumuktion.     It  therefore  followed,  that  the  gift  of 
the  subject  of  accumulation  was.  made  by  a  declaration 
of  trust,  and  in  no  other  manner ;  and  this  trust  was 
declared  to  ariae  upon  the  estates  becoming  saleable, 
that  is,  upon  the  death  of  the  survivor  of  the  widow 
and  sister.     Consequently,  the  rents  accruing  due, 
after  the  end  of  twenty-one  years,  and  before  the  death 
of  the  survivor,  did  not  fall  within  the  ambit  of  that 
trust,  for  it  did  not  arise  till  the  death  of  the  survivor. 
There  was,  therefore,   a  hiatus  between  the  period 
when  the  accunaulations  ceased  by  law,  and  the  period 
when  it  was  directed  to  cease ;  and  there  was  nothing 
in  the  will  to  catch  the  rents  arising  during  that 
hiatus,  for  the  only  words  relied  on  for  that  purpose 
were,  as  had  been  shown,  simply  descriptive  of  the 
accumulated  fund.     The  rents  during  the  period  in 
question,  therefore,  belonged  to  the  heir-at-law. 

12  Jan.  1865. 

The  case  having  been  put  in  the  paper  to  be  re-argued, 
the  counsel  for  the  respondents  stated,  that  having 
nothing  to  add  to  their  former  arguments,  they  were 
content  that  his  Lordship's  former  decision  should  be 
adhered  to. 

A  question  arose  as  to  the  costs.  The  order  as  to 
them  was  ultimately  made  according  to  the  following, 

MintiU, — Declare  that  the  costs  of  all  parties  of 
the  hearing  before^the  Vice-Chancellor  of  the  present 
rehearing,  relating  to,  and  occasioned  by,  the  dispute 
in  question  between  the  heir-at-law  and  the  trustees 
of  the  wUl,  ought  to  be  separately  ascertained  and 
borne  by  the  accumulated  rents,  and  the  rents  to 
which  the  heir-at-law  is  hereby  declared  to  be  entitled 
proportionally,  according  to  the  relative  values  of  the 
two  funds. 


Lord  Chanoellor. 

29  Dec.  1864. 
14  Jan.  1865. 


Re  Bunbury's  Settlej> 
Estates. 


Ltiises  and  Sales  of  Settled  Estates  Act,  s,  20 — 
Amendment  of  Petition — Hew  Advertisements, 

When  a  petition,  under  the  Leases  and  Sales  of 
Settled  Estates  Act,  is  ainended  after  the  advertisements 
have  been  published,  it  is  in  the  discretion  of  the  Court 
to  direct  new  advertisemerUs  or  not,  according  as  it  coti- 
siders  the  amended  application  substantially  different 
from,  or  substantially  the  same  as,  the  original  one. 

In  this  case  a  petition,  under  the  Settled  Estates  Act, 
had  been  presented  to  the  Master  of  the  Rolls.  In  the 
petition  the  custom  of  a  manor,  under  which  part  of 
the  property  was  held,  was  incorrectly  stated, — the 
youngest  son,  and  not  the  eldest  son,  as  there  stated, 
being  the  customary  heir.  The  parties  who  would  take 
in  either  case  were,  however,  petitioners.  The  Master 
of  the  Rolls  allowed  the  petition  to  be  amended  in  this 
respect ;  and  as  it  was  alleged,  that  before  the  order 
could  be  obtained  one  of  the  petitioners  would  have 
married,  and  that  on  his  marriage  he  proposed,  under 
a  power  given  him  by  the  settlement,  to  appoint  a 
life  estate  to  his  wife,  the  ^Master  of  the  RoUa  gave 
leave  to  amen4  the  petition,  by  making  her  and  her 
trustees  parties.  His  Honour  doubted,  however, 
whether  these  amendments  would  not  necessitate 
fresh  advertisements,  and  desired  that  the  point 
should  be  brought  before  the  Lord  Chancellor. 

Kekewich  for  the  petitioners. 

The  Lohd  Chancellor  said,  that  if  every  varia- 
tion in  circumstances  from  those  originally  stated 
necessitated  new  advertisements,  great  delay  and 
expense  would  be  the  result.  The  object  was  to  make 
public  the  property  dealt  with,  and  the  persons  dealing 
with  it  He  was  inclined  to  think  that,  in  general, 
devolutions  of  interest  taking  place  by  act  of  law 
pending  the  proceedings,  did  not  require  new  adver- 
tisements ;  but  that  new  interests,  created  by  contract 
or  other  act  of  parties,  would  require  them.  He 
would  read  through  the  petition,  and  mention  it  again 
on  a  future  day. 

14  Jan.  1865. 

The  Lord  Chancellor  said,  the  question  here  was, 
whether  the  amended  petition  was,  in  fact,  a  new 
petition,  or  one  so  altered  as  to  be  a  distinct  applica- 
tion, and,  therefore,  required  fresh  advertisements  ? 
The  Court  had  a  discretionary  power  to  direct  such 
advertisements  as  were  proper.  That  power  continued 
after  amendment,  and  the  fact  of  the  original  advertise- 
ments might  properly  be  taken  into  consideration.  But 
in  every  case,  the  nature  of  the  particular  amendments 
must  be  regarded.  Where  new  facts  were  stated,  or  new 
parties  introduced,  so  as  to  clothe  the  petition  with  a 
new  character,  the  Court  would  order  the  advertise- 
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ments  to  be  repeated.  In  the  present  case,  there  was 
in  the  original  petition  an  error,  as  to  the  custom 
of  descent ;  but,  as  the  oldest  and  youngest  sons  were 
both  parties,  this  correction  could  not  call  for  any 
fresh  advertisement.  Again,  the  exercise  of  a  power  of 
jointuring  by  one  of  the  petitioners,  w^ould  make  no 
substantial  difference,  and  there  could  be  no  possible 
danger  from  omitting  to  advertise  it.  Here,  therefore, 
the  advertisements  need  not  be  repeated.  What  he 
decided  was,  that  on  an  amended  petition,  it  was  not 
as  of  course  to  begin  de  novo,  "Whether  this  should 
be  done  or  not,  rested  in  the  discretion  of  the  Court. 


Lord  Chancellor. 

14  Jan.  1865. 


I  £x  parte  Anon. 


Transfer  of  Lojid  Act,  1862,  m.  17,  134— 
FrcKtiee, 

Mode  of  obtaining  the  opinion  of  the  Court  under  the 
nUi,  and  IZUh  sections  of  the  25  dt  26  Vict,  c,  53. 

In  this  case  a  summons  in  Chambers  had  been  taken 
out  before  the  Master  of  the  Rolls  under  the  25  &  26 
Vict.  c.  53  (Transfer  of  Land  Act),  as.  17  &  134,  and 
by  him  adjourned  into  Court. 

His  Honour  being  in  doubt  as  to  the  proper  course 
of  proceeding  in  such  a  case,  and  there  being  no 
respondents  before  the  Court,  directed  the  matter  to 
be  mentioned  to  the  Lord  Chanoellor,  and  accotdinj^y 

Erikine  now  applied  for  his  Lordship's  direction. 

The  Lord  Chancellor  thought  that  the  better 
way  would  be  that  a  statement  of  facts  should  be  pre- 
pared, and  certified  by  the  Duid  Regtstmr  to  be 
correct  In  the  absence  of  any  respendttits,  the  Court 
must  form  the  best  judgment  it  could,  on  the  fiMsts 
thus  submitted  to  it. 

Lord  Chanoellor.   )  Re  Thorp. 

14  Jan.  1865.  S    Ex  parte  Teovas. 

StaiuU  of  Frauds,  seetian  U-^Bottghi  Note-- 
Sold  Note  not  forthcoming. 

A  broker  amtracted  with  another  broker  for  the  pur- 
cJiose  of  a  quantity  of  oil,  to  be  delivered  in  four 
separate  parcels,  and  sent  to  his  prtneipal  a  bought 
note,  sigjietl  by  himself,  aatd  which  amtcninsd  a  pro- 
vision that  each  delivery  uHf  to  stofui  asa  ssparais  eon^^ 
tract.  Some  qf  the  parcels  were  duly  delivered  in 
aceordanec  with  the  contract : — 

Heldt  thai  there  was  sufficient  evidence  of  a  binding 
contrmsl^  and  that  the  bought  Ttotc  was  a  sufficient 
memorandum  of  it,  under  the  17th  section  of  the 
Statute  of  Frauds,  to  charge  the  buyer. 

Messrs.   Robert  Thorp  &  Co.  carried  on  business 

in  Liverpool,  as  seed- crushers  and  oil-merchants,  and 

.  in  the  year  1863,  Messrs.  Bennett  Brothers  &  Co., 

duly  authorised  to  act  as  their  brokers,  entered  into 


a  contract  with  Messrs.  Thomas  &  Bough  ferthe  pw- 
chase  of  oil,  and  thereupon  they  sent  the  flowing 
"bought  note"  to  their  prinnpals. 

"3,  Crosby  Square,  London, 
"24th  April,  1868. 
"  Bought  this  day  for  account  of  Messrs.  R.  Thorp 
&  Co.,  of  Messrs.  Thomas  4;  Rough,  forty  tons  of 
linseed  oil,  of  good  merchantable  quality,  at  485.  per 
cwt.,  good  strong  iron-bound  casks  included,  delivered 
to  craft  or  trucks  in  Hull,  free  of  expense,  say  tea 
tons  a  month,  during  the  months  of  September  to 
December  next,  both  indusive. 

"  Payments  to  be  made  by  cash,  less  two  and  a-half 
per  cent,  discount,  upon  receipt  of  invoice  and  delivery ; 
and  each  delivery  to  stand  as  a  separate  contract 
**  Brokerage  half  per  cent  to  us. 

"Bknneit  Beothebs  ft  Co., 
"Brokers." 

Some  of  the  oil  was  delivered  to  Messrs.  B.  Thorp 
&  Co.,  in  accordance  with  this  note,  but  towards  the 
end  of  the  year  1863  Messrs.  B.  Thorp  &  Co.  fell  into 
diflleulties,  and  were  ultimately  adijudicated  bank- 
rupts on  the  20th  of  Januacy,  1864.  Under  these  cir* 
comstances,  Messrs.  Thomas  &  Rough,  who  were  really 
brokers  for  undisclosed  principals,  sold  in  the  market 
the  parcels  of  oil  that  should  have  been  delivered  in 
the  latter  part  of  1863,  and  they  cUimed  to  proTe 
against  the  bankrupts  for  the  di£ference  between  the 
prices  thus  realised  and  the  ^ces  which  the  bank- 
rupt«.onght  to  have  paid.  No  contract  note  was  prored 
to  have  been  delirered  by  Messrs.  Bninett  Brothsrs  to 
Messrs.  Thomas  &  Rough  or  their  principals. 

Mr.  ComnuBsioner  Perry  rejected  the  proof,  and 
Messrs.  Thomas  and  Bough  now  appealed  sgsinit  that 


Bacon,  Q.O.,  and  Druee,  for  the  appellanta. 

The  note  signed  by  Messrs.  Bennett  BNthen  ft  Co. 
is  a  sufficient  compliance  with  the  17th  ssetien  of  the 
Statute  (^Frauds. 

Russell,  for  the  assignees. 

There  is  no  evidence  of  a  consensus  ad  iden^plodtm 
bet?raen  thei^peUants  simI  the  bankrupt^  far  the  note 
rdied  upon  is  a  mere  memotandum  coming  frosa  tha 
custody  of  the  latter,  and  there  is  ii»  evideMe  that  it, 
or  any  similar  noto,  was  conunnnioated  to  tlie  fivBff. 
Nor  can  the  delivery  of  some  of  the  parcels  be  piayed 
in  aid,  as  there  is  a  provision  in  the  noto  thai  osch 
dAlivery  is  to  stand  as  a  separate  ooofcraot, 

Hawes  y.  ForsUr,  1  Moo.  &  B.  368 ; 

Blackburn  on  Contract  of  Sale,  90  ; 

Sicvewright  v.  ArchibaU,  17  Q.  B.  103. 

Baecn^  Q.C.,  in  reply. 

The  Lord  Chancellor  said,  he  thought  the 
memorandum  was  sufficient  under  the  Statute  of 
Frauds,  and  although  it  was  not  delivered  to  the 
seller,  yet,  as  the  contract  was  partly  carried  out  by 
the  seller,  and  assented  \o  by  the  buyer,  the  former 
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would  be  entitled  to  have  the  memorandum  produced. 
There  were  here  two  distinct  broken,  and  the  buyer's 
broker  having  signed  a  good  memorandum,  the  party 
claiming  the  benefit  of  the  contract  would  have  a  right 
to  itB  production,  though  in  the  buyer's  possession. 
The  case  would  go  back  to  the  Commiasioner  with  this 
intimation  of  his  opinion. 


Lords  Justices. 

12  Jak.  1865. 


PsLLETi;.  Bascombb. 


Infant — StcUuie  of  LimiUatiom — Adverse 
Foetesium, 
In  this  case,  which  is  fully  reported  in  the  Court 
below,  2  K.  R.  268,  and  which  does  not  call  for  a 
further  report,  their  Lordships  being  of  opinion  that, 
on  the  evidence,  there  had  never  been  any  adverse 
possessoD,  dismissed  the  appeal  without  costs. 


16,  17  Jan.  1865, 


M 


GSKEBAL. 


Contract  %oUk  the  Crown — Specific  Per- 
formance — Costs, 

The  plaintiff  <^  ^  faith  of  regulations  issued 
by  the  Colonial  Office,  spent  considerable  sums  of  money 
in  a  colony,  and  in  promoting  the  emigration  qf  various 
P^le  to  that  colony^  but  did  not  observe  the  regu- 
lations aecurately  as  to  the  proportion  of  male  and 
female  emigrants.  A  considerable  tract  of  land  tnas 
(tUotUd  to  him  in  accordance  with  the  regidations,  but 
his  claim  to  a  still  larger  extent  was  refused  by  the 
Colonial  Office,  On  bill  filed  by  permission  of  the 
Iford  Chanoellor,  many  years  subsequently,  for  the  pur- 
pose  of  enforcing  his  claim : — 

Held,  on  demurrer,  per  Knight  Bruce,  L.  J.,  thai 
the  plaintiff  uhu  entitled  to  have  the  bUl  answered. 

This  was  an  af^ieal  from  an  order  made  by  Stuart, 
V.>C.,  orerrBling  the  demurrer  of  the  Attorney. 
Geneial. 

In  the  year  1828  the  British  Oovemment  issued 
regulations  for  the  purpose  of  promoting  the  colonisa- 
tion of  Western  Australia,  offering  grants  of  land  to 
those,  who  should  bear  the  expense  of  emigrants  going 
to  settle  there,  and  of  supplying  them  with  necessaries, 
the  emigranta  to  oonaist  of  not  less  than  five  females 
for  every  six  males. 

The  plaintiff  by  his  bill  alleged  that  in  the  year 
1880  he  spent  very  considerable  sums  of  money  in 
promoting  emigration,  the  emigrants  not,  however, 
being  in  the  prescribed  ratio  as  to  sexes.  He  obtained 
a  grant  of  118,100  aores  from  the  Oovemment,  but 
ttserted  that  under  the  regulations  he  had  a  right  to 
445,466  acres  in  return  for  the  money  he  had  spent. 
Such  claim  was  refused.  And  the  present  bill  was 
filed  by  permission  obtained  from  the  Lord  Chancellor 
on  a  petition  of  right  presented  in  the  year  1857. 


The  case  is  reported  ante,  5  N.  R.  102. 

TheAtton^-General,  and  Wiekois,  for  the  Attomey- 
Genersl,  contended  that  there  was  no  contract  at  all 
on  the  part  of  the  Crown,  because  the  plaintiff  had  not 
satisfied  the  conditions  of  the  regulations  ;  and  he  did 
not,  therefore,  fiU  the  position  of  a  person  with  whom 
the  Crown,  by  the  representations  made  in  the  regu- 
lations, might  perhaps  be  considered  as  contracting. 

They  admitted  that  it  was  inunaterial  to  their  argu- 
ment whether  their  case  was  to  be  considered  as  one 
founded  upon  contract,  or  upon  the  faith  given  to  the 
representations  of  the  Oovemment,  presuming  such  a 
distinction  to  be  vaUd,  and  contended  that  the  contract, 
on  the  assumption  that  there  was  one,  was  not  of  a 
nature  capable  of  being  specifically  enforced  by  this 
Court. 

Sir  Bugh  Cairns,  Q.C.,  and  Jessel,  appeared  in 
support  of  the  bill,  but  were  not  called  upon  to  argue 
the  case. 

Knight  Bkcce,  L.J.,  said,  that  the  bill  raised  cto- 
siderations  of  so  much  delicacy  and  difficulty  that  he 
thought  it  ought  to  be  answered.  He  was  desirous, 
however,  of  expressing  no  opinion  upon  the  merits  of 
the  case,  and  he  should  follow  the  precedent  made  by 
Lord  Hardwicke  in  Brovmsword  v.  Edwardes  (2  Ves. 
sen.  244,)  viz.,  reserve  the  benefit  of  the  demurrer 
to  the  hearing. 

TcsNBB,  L.J.,  said,  that  his  present  impression 
wss,  that  the  demurrer  should  be  allowed,  but  not 
having  heard  the  argument  against  it,  ho  declined  to 
state  any  reason. 

I  On  the  question  of  costs,  the  case  of  The  Aitomey- 
General  v.  Bamer  (4  Be  O.  k  J.  205,)  was  cited,  and 
their  Lordships,  following  that  case,  directed  that  the 

i  order  should  expressly  state  that  no  costs  were  given 
on  either  side. 


Master  of  the  Bolls.   |   iZ^  Austin. 

14,  18  Jaw.  1866.         )    Austin  v.  Austik. 

Infcmt — Religious  Edtuxttion — Motlier — 
Gtiardian, 

A  ekUd  of  tender  years  will  net,  when  the  father  is 
deeut,  be  deprived  of  the  care  of  its  mother,  unless  there 
are  very  strong  grounds  for  supposing  that  the  custody  of 
its  mother  will  be  eMtagonistic  to  the  welfare  of  the  child. 

The  mere  fact  that  the  religums  belief  of  the  mother 
differs  from  that  held  by  the  father  is  not  a  sufficient 
ground. 

This  Was  a  summons  to  appoint  a  paternal  uncle 
of  an  infant  to  be  its  guardian,  and  was  opposed  by 
its  mother,  a  Protestant,  the  uncle  being  a  Romnu 
Catholic. 

Mr.  Austin,  the  father  of  the  infant,  had  married  in 
July,  1861,  and  died  in  December,  1862.  His  widow 
had  in  October,  1864,  married  a  Mr.  Seager.  Mr.  Austin 
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had  become  a  Roman  Catholic  in  1847)  but  had  not  been 
formally  admitted  into  the  Roman  Catholic  Church 
until  a  few  days  before  his  marriage.  The  marriage 
was  celebrated  according  to  both  the  Roman  Catholic 
and  Protestant  forms.  There  was  one  child  of  the 
marriage,  a  girl,  who  was  bom  in  Jnne,  1862. 

No  agreement  had  been  made  respecting  the 
religious  education  of  the  children  of  the  marriage. 
The  child  had  been  baptised  in  the  Roman  Catholic 
Church,  one  of  the  female  sponsors  being  a  Pro- 
testant, the  other  two  sponsors  Roman  Catholics. 
In  November,  1861,  Mr.  Austin  had  instructed  his 
solicitor  to  draw  up  his  will,  and  to  insert  a  clause 
•directing  his  children  to  be  educated  as  Roman 
•OathoUcs,  and  a  draft  of  a  will  was  drawn  accord- 
ingly, but  he  never  executed  the  will,  and  died  in- 
.testate.  This  draft  contained  no  appointment  of  a 
guardian.  It  appeared  that  Mr.  Austin  during  his  life 
permitted  his  wife  at  family  prayers  to  use  Protestant 
forms. 

BaggcUlay,  Q.C.,  and  Bagshawej  for  the  summons. 
This  cliild  must  be  educated  as  a  Roman  Catholic. 
Independently  of  the  wish  of  her  father,  shown  by  his 
instructions  for  his  will,  the  child  should  be  educated 
in  the  faitli  of  its  father,  and  the  duty  so  to  educate 
it  is  paramount  to  every  other  consideration.  This  is 
the  law,  and  the  mother  has  no  right  to  thwart  it, 

Davis  V.  Davis,  10  W.  R.  245  ; 

Hilly,  HilhZl  L.  J.  Ch.  606  ;  8  Jur.  (n.  s.)  609  ; 

StourUm  v.  Stourton,  3  Jur.  (n.  8.)  627  ; 

Me  Byng,  M.  R.  1869  (unreported). 
To  secure  the  child  being  educated  as  a  Roman  Catholic, 
a  scheme  of  its  education  should  be  drawn  up,  and  a 
Roman  Catholic  guardian  appointed.  It  is  important 
that  the  religious  education  of  a  Roman  Catholic  child 
should  begin  from  the  earliest  age.  The  child  should, 
therefore,  be  removed  from  the  custody  of  its  mother, 
who  will  educate  it  as  a  Protestant,  and  be  placed  in 
the  custody  of  a  Roman  Catholic.  .  This  must  be  done 
at  once,  or  we  shall  be  told  we  are  too  late,  as  in 
StourUm  v.  Stourton  {loc.  cit.).  One  guardian,  at  least, 
ought  to  be  of  the  father's  family,  and  a  Roman 
Catholic. 

SelwyUf  Q.  C,  and  E.  E.  Kay,  for  the  mother. 

There  was  not  only  no  express  direction  by  the 
father,  but  he  declined  to  execute  Ms  will  containing 
one,  and  the  evidence  shows  that  in  his  religious  faith 
he  halted  between  two  opinions.  There  is  no  case  where, 
without  an  express  direction  by  the  father,  the  Court 
has  peremptorily  interfered  to  educate  the  child  in  the 
faith  of  its  father,  and  to  remove  it  from  the  custody 
of  its  mother,  who  is  its  natural  guardian.  The  child 
'.  is  too  young  to  be  taken  from  her  mother. 

Eaggallay,  Q.C,  in  reply. 

18  Jan.  1865. 

The  Master  op  the  Rolls  said,  that  this  was  an 
application  by  a  paternal  uncle  of  the  infant,  to  have 
thimself,  or  some  person  other  than  the  mother,  ap- 


pointed guardian  of  the  infant,  on  the  ground  that  it 
ought  to  be  educated  in  the  Roman  Catholic  faith,  h 
such  cases  the  only  thing  which  the  Court  considered 
was,  what  was  most  for  the  benefit  of  the  infant.    In 
the  matter  of  religion  the  Court  held  that  the  Boman 
Catholic  and  the  Protestant  faith  were  to  this  extent 
equally  beneficial  to  the  infant,   that  the  infant's 
hope  of  eternal  salvation  depended  not  on  the  par- 
ticular faith  which  the  chUd  professed,  but  on  the 
manner  in  which  the  child  might  fulfil  her  duty  here 
on  earth.  The  Court  being  thus  impartial  usually  gaye 
the  preponderance  to  the  wishes  of  the  father,  and 
directed  the  child  to  be  educated  in  the  father's  reli- 
gion, unless  other  circumstances  made  this  course  unde- 
sirable for  the  child  ;  for  evexything  was  subordinate 
to  the  primary  object — the  welfare  of  the  child ;  and 
as  was  before  remarked,  the  Court  did  not  consider 
that  the  child's  future  welfare  depended  on  the  faith 
which  the  child  held  being  either  Roman  Catholic  or  Pro- 
testant    Now,  there  was  nothing  which  could  enable 
any  person,  or  combination  of  persons,  to  supply  the 
place  of  a  mother,  especially  where,  as  in  the  pre- 
sent case,  the  child  was  of  tender  years.    The  wel- 
fare of  the  child,  therefore,  depended  so  much  on  its 
being  with  the  mother  that  no  extent  of  kindness  of 
other  persons  could,  in  fact,  supply  her  place ;  indeed, 
it  was  frequently  said  that  the  death  of  a  mother  was 
an  irreparable  loss,  particularly  to  very  young  children. 
There  must,  therefore,  be  very  strong  circumstances 
to  make  the  Court  take  away  a  child  from  its  mother; 
and  the  Court  would  only  do  it  when  it  was  essen- 
tial to  the  welfare  of  the  child,  and  when,  from  the 
immoral  character,  of  the  mother,    to  be  with  the 
mother  was  worse  for  the  child  than   to  have  no 
mother  at  all. 

In  the  present  case  there  was  no  suggestion  of  any- 
thing against  the  character  of  the  mother ;  but  the 
religious  education  of  the  child  had  been  the  sole 
ground  for  the  application.  The  question  was,  there- 
fore, whether  the  importance  of  educating  the  child 
as  a  Roman  Catholic,  because  her  father  held  that 
faith,  was  so  great  as  to  induce  the  Court  to  deprire 
the  child  of  the  care  of  her  mother.  His  Honour 
thought  it  was  not ;  and  that  it  was  impossible, 
looking  to  the  benefit  of  the  child,  that  on  that 
ground  alone,  he  could  properly  take  the  child  away 
from  its  mother.  His  Honour  would  hesitate  to  do  so 
in  any  case,  but  in  the  present  case  he  thought  that  the 
father  himself  entertained  doubts  as  to  the  faith  which 
he  professed.  If  he  had  not,  he  probably  would  have  exe- 
cuted his  will,  as  he  knew  he  was  ill,  and,  by  the  pre- 
paration of  the  draft,  had  had  the  subject  of  the  religions 
education  of  his  children  brought  to  his  mind.  His 
Honour  would  ap]>oint  the  mother  as  guardian  ;  and, 
as  it  was  usual  to  add  a  gentleman,  to  act  with  the 
mother,  he  would  appoint  her  aonfa  husband,  one 
of  the  gentlemen  suggested  by  her  oonnseli  to  be  co- 
guardian.  As  the  child  waa  not  yet  thfM  ywa  old, 
he  would  give  no  direction  at  all  «a  to  Inrodiication 
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or  rellgioas  faith,  bat  would  leave  it  for  the  present 
to  the  discretion  of  her  mother.  When  the  child  was 
older  his  Honour  expected  to  be  informed  as  to  the 
coarse  of  education  proposed  for  her,  and  he  might 
then  make  any  further  direction  which  the  character 
of  the  child  or  other  circumstances  might  make 
desirable.  The  applicant  did  not  ask  for  costs  ;  the 
mother  might  take  hers  out  of  the  in£Emt*8  estate. 

Retina  v.  Clarke  (Case  of  Alicia  Bace),  7  £.  &  B. 
201,  202, 
the  Court  of  Queen's  Bench  held  that,  on  the  death 
of  the  father,  the  mother,  as  guardian  by  nurture, 
succeeded  to  his  parental  authority,  and  refused,  in 
the  absence  of  any  prior  agreement  or  direction  in  his 
will,  to  interfere  with  the  mother's  discretion  as  to 
the  faith  in  which  her  child  was  to  be  educated  ;  see 
also, 

Jle  aMalUy,  8  Ir.  Ch.  Rep.  2»1. 


Eindersley,  V.-C 
9  Dec.  1864 
17  Jan.  186 


V.-C.   ) 


Ex  parte  Coopeb. 
Re  The  North  London 
Railway  Company. 


Jurisdicticm — Lands  Cflauses  Consolidation  Act, 
1845,  «.  76— Co«te. 

Where  money  has  been  paid  into  Court  under  the  76th 
sedioH  of  the  Lands  Clauses  Consolidation  Act,  1845, 
representing  the  value  of  an  interest  greater  than  the 
daimanl  is  entitled  to,  the  Court  will  determine  the 
rights  of  the  parties  claiming,  and  will  direct  an 
inquiry  in  Chambers,  to  determine  the  value  of  the 
interest  substantiated,  and  order  the  excess  to  be  repaid 
to  the  persons  who  paid  the  money  into  Court. 

The  sheriff,  and  a  jury,  summoned  under  the  Lands 
Clauses  Consolidation  Act,  1845,  have  together  power 
only  to  assess  the  value  of  the  interest  claimed, — ftot  to 
determine  the  extent  of  interest  which  ought  to  he 
daimed. 

The  costs  of  the  proceedings,  so  far  as  they  are  occa- 
sioned by  the  determination  of  the  rights  of  the  claimant, 
are  to  be  borne  by  him,  if  he  cannot  make  out  his  whole 
daim. 

This  was  a  petition  by  one  Cooper  and  his  mortgagees, 
for  the  payment  out  of  Court  of  money,  which  had 
been  paid  in  under  the  76th  section  of  the  Lands 
Chmsee  Consolidation  Act,  1845. 

Cooper  had  occupied  certain  premises,  which  were 
required  by  the  North  London  Railway  Company. 
He  claimed  to  hold  a  portion  of  the  premises,  under 
an  indenture  of  lease,  executed  in  1859,  for  the  term 
of  twenty-one  years,  by  the  executors  of  the  last 
sonrinng  of  the  trustees  of  a  will.  Instead  of  the  heir ; 
whach  iMie  was  intended  to  be  granted  under  a 
powo^  gimi  by  the  will  to  the  trustee^  for  the  time 


being  of  the  wilL  The  consent  in  writing  of  the 
tenant  for  life,  which  was  a  requisite  to  the  granting 
of  the  lease,  had  not  been  obtained. 

The  other  portions  of  the  premises  Cooper  claimed 
to  hold,  under  an  indenture  of  lease,  executed 
in  October,  1860,  by  the  same  person  as  in  the 
case  of  the  former  lease,  and  also  without  the 
consent  in  writing  of  the  tenant  for  life.  The 
latter  indenture  purported  to  demise  this  portion 
of  the  premises  to  Cooper,  for  the  term  of  eighteen 
years,  at  12/.  a-year,  in  consideration  of  his  cove- 
nanting to  lay  out  not  less  than  400/.  on  the  im- 
prorement  of  tho  premises.  It  appeared  that 
Cooper  had  laid  out  a  sum  exceeding  900/.,  since 
October,  1860,  upon  the  improvement  of  this  por- 
tion of  the  premises. 

The  Railway  Company  served  the  usual  notice  upon 
Cooper,  who  sent  in  to  them  a  claim  on  account  of  his 
supposed  interest  in  the  premises  as  tenant,  and  sho 
on  account  of  compensation  for  loss  of  business.  The 
value  of  his  claim  was  assessed  by  a  jury,  duly  sum- 
moned under  the  Act,  at  1,500/.  for  his  supposed 
leasehold  interest,  and  700/.  for  loss  of  business. 

The  company  having  detected  the  flaws  in  the  title 
of  Cooper,  paid  the  money  into  the  Bank  of  England, 
to  the  credit  of  the  Attorney-General,  to  the  account 
of  Cooper. 

Ol€use,  Q.C.,  and  Sheffield,  supported  the  petition. 

Fry  appeared  for  all  persons  interested  in  the 
reversion,  they  having  been  brought  into  Court, 
by  being  served  by  the  petitioners  with  the  petition. 

BodweU,  for  the  railway  company. 

17  Jan.  1865. 

Kindeeslxy,  y.-C,  said,  that  the  leases  were 
clearly  void  at  law,  and  Cooper  had  no  equitable 
right  in  respect  of  them ;  but  it  appeared  to  him 
that  in  equity  Cooper  had  an  interest  in  respect 
of  the  money  laid  out ;  and  that  the  outlay  had 
increased  the  value  of  the  premises,  though  not 
to  the  full  amount  claimed.  He  thought  that  in 
equity,  whatever  was  the  increase  of  the  pecuniary 
value  of  the  fee,  in  consequence  of  the  outlay,  te 
that  extent,  Cooper  was  entitled  to  a  poHion  of 
the  1,500/.,  at  which  the  supposed  leasehold  interest 
had  been  valued ;  Cooper  was  entitled  also  to  the  whole 
of  the  700/.  assessed,  on  account  of  damage. 

His  Honour  had  then  to  determine  in  what  way 
the  equities  of  the  parties  were  to  be  worked  out 
There  was  no  assistance  to  be  derived  from  authority. 
It  was  clearly  established,  that  where  in  a  case  like 
this,  a  person  claimed  an  interest  in  premises,  which,, 
or  part  of  which,  was  doubtfiil,  the  jury  and  sheriflT 
together  had  not  the  function  to  determine  what  that 
claim  ought  to  be ;  and  rightly  so,  for  if  they  had, 
they  would  be  a  tribunal  for  the  settlement  of  all 
sorts  of  difficult  questions  of  law,  from  whidi 
tribunal  there  was  no  appeal;  therefore  the  matter 
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had  been  properly  brought  before  the  Court,  Under 
the  circumstances  of  the  present  case  the  Court  could 
not  p<iy  the  whole  of  the  money  back  to  the  com- 
pany. The  matter  had  already  been  dealt  with  by  a 
jury,  aDd  the  Court  had  no  jurisdiction  to  direct 
that  it  should  go  before  a  jury  a  seoondtime.  He 
would  direct  that  so  much  of  the  money  as  Cooper 
was  entitled  to,  should  be  paid  in  accordance  with 
the  prayer  of  the  petition,  and  the  rest  paid  to  the 
company. 

He  should,  accordingly,  direct  a  reference  to 
Chambers  to  assess  what  was  the  value  (if  any)  by 
which  the  fee  simple  of  the  premises,  which  purported 
to  be  comprised  in  the  indenture  of  1860,  had  been 
increased  by  the  outlay  of  Cooper,  at  the  time  the 
premises  were  required  by  the  company.  And  he 
directed  that  the  Attomey-Gena«l  should  pay  to 
Cooper  700/.,  and  so  much  of  the  romaining  1,500/. 
08  should  be  certified  to  be  due  to  the  latter. 

With  respect  to  the  costs,  Cooper  had  brought 
before  the  Court,  properly  no  doubt,  thoM  persons 
who  were  to  contest  the  validity  of  the  leases  with 
him  :  the  costs  so  occasioned  were  costs  of  adverse 
litigation,  and  must  be  borne  by  Cooper,  the  other 
costs  by  the  company. 

Note. — See 
Brandon  v.  Brandon,  5  N.  R.  214. 


Staarty  V.-C.   )   Mobocco  Lakd  Company 
18,  14  Jan.  1865.    J  v.  Fry. 

Lloyd's — Marine  Insurance — Unstamped  Slip 
— Agreement — Legal  Contract 

The  unstamped  meinorandum  or  slip,  which  by  the 
practice  of  Lloyd's  is  initialed  by  the  underwriters 
before  granting  a  policy  of  marine  insurance^  is  not 
enforceable  in  equity  as  a  contract  to  grant  a  legal 
policy. 

This  was  a  suit  for  the  specific  performance  of  an 
alleged  oontract,  on  the  part  of  the  defendant,  to  grant 
a  policy  of  insurance  of  the  plaintiff's  vessel  for  100/. 

It  is  the  practice  at  Lloyd's  for  a  broker  who 
wishes  to  effect  a  policy  of  insoranoe,  to  send  round  a 
slip  of  paper,  describing  the  name  of  the  vessel,  the 
proposed  voyage,  and  the  terms  of  insuranoe.  Under- 
neath, the  underwriters,  or  their  agents,  sign  their 
initials^  and  set  down  the  sums  for  which  they  are 
willing  to  insure.  This  memorandum  is  called  a  slip, 
and  is  considered  so  binding  in  honour  that  the  ship 
often  goes  to  sea  on  the  faith  of  it,  without  waiting 
for  a  legal  policy  to  be  drawn  up.  But  it  is  unstamped, 
and  has  been  decided  to  be  void  at  law  under  the  In- 
surance Stamp  Act,  35  Geo.  8,  [c.  68,  ss.  11  and  14 ; 
and  see  section  18. 

The  pUintiffs  were  a  company,  trading  to  the  Medi. 
torranean,  and,  about  the  beginning  of  Kovember,  1868, 


were  sending  a  ship  to  Gibraltar,  of  which  the  master 
was  one  Collingridge,  and  who  was  much  connected 
with  the  company.  Collingridge,  as  their  agent,  on 
the  2nd  of  November,  negociated,  through  a  broker,  an 
insurance  of  the  cargo,  and  the  defendant,  by  his  agent, 
signed  the  slip  for  100/.  The  ship  sailed  from  Gravesend 
on  the  1st  of  November,  under  the  ohaige  of  CoUing* 
ridge,  who,  however,  on  her  arrival  in  the  Downs, 
on  the  3rd,  left  her  to  proceed  in  charge  of  the  mate, 
contrary  to  the  136th  section  of  the  Merchant  Ship- 
ping Act,  1854,  and  she  was  lost  on  the  7th,  through 
the  misconduct  of  the  mate.  The  defendant  repudiated 
the  insurance  on  the  ground  that  Collingridge  had  never 
intended  to  go  out  in  the  vessel,  and  had  therefore 
been  guilty  of  misrepresentation  ;  and  the  plamtift, 
having  no  contract  at  law,  instituted  this  suit  to  en- 
force the  slip  as  an  agreement  to  grant  a  legal  policy. 

Malins,  Q.C.,  and  B.  Bury,  for  the  plaintiil^ 
argued  that  the  slip,  though  void  as  a  policy  of  insa- 
ranee,  nevertheless  constituted  a  complete  contract  to 
grant  a  policy.  If  the  defendant  had  any  grounds  for 
disputing  his  liabilify,  the  plaintiffs  only  asked  an 
opportunity  of  meeting  his  objections  at  law.  But  ho 
had  not ;  the  misconduct  or  barraUy  of  the  master  was 
one  of  the  risks  covered  by  insurance.     They  dted, 

Mead  v.  Davison,  3  Ad.  ft  E.  303  ; 

Motteux  V.  Oopemor  amd  Company  qf  LondM 
Assurance,  1  Atk.  544  ; 

Parry  v.  Great  Ship  Co,,  3  N.  R.  79 ;  10  Jur. 
(H.tt.)294; 

XsHOS  V.  Wiekhmn,  14  C.  B.  (n.s.)  435, 452  ; 

Amould  on  Marins  Insuranoe,  52,  53  (2iid  ed.). 

Bacon,  Q,C.,  and  JDrueCf  for  the  defendant,  were 
not  called  on. 

Stuakt,  y.-C,  said  that  the  jurisdiction  of  the 
Court  was  invoked  on  the  principle  of  specific  petfbnn- 
ance.  If  any  one  thing  more  than  another  was  settied 
as  to  the  exercise  of  that  jurisdiction,  it  was  that  it 
was  discretionary,  and  that  the  right  to  relief  in  ill 
cases  was  influenced  by  the  conduct  of  the  parties. 
In  the  case  before  him  it  was  contended  that  what  wu 
called  a  slip,  which  was  the  preliminary  step  to  an 
insurance,  and  which  was  admitted  not  to  be  a  valid 
contract  at  law,  should  be  considered  as  valid  in 
equity  ;  and  the  way  in  which  the  Court  was  asked  to 
interfere  was  by  oompelling  the  defendant  to  execute 
another  instniment  which  would  constitute  a  valid 
ooAtract  at  law.  That  was  an  extraoidinaiy  demand 
in  reference  to  one  single  contract,  oonoenung  one  sub- 
ject matter,  and  he  was  not  aware  of  any  anthority  for 
it  It  had  been  urged  by  the  plaintiffs  that  the  Conrt 
often  decreed  the  specific  performance  of  contracts  to 
grant  leases  containing  covenants,  of  which  oovenants 
the  parties  were  to  have  the  benefit  at  law.  Those  cases 
were  very  different  from  the  case  of  a  single  oontnct  on 
a  single  subject.  The  object  of  the  lease  was  to  make 
the  land  the  property  of  the  lesaee,  and  the  oofenants 


21  Jan.  1S«5.] 


THE  NEW  REPORTS. 


235 


were  iulwidiary  to  that  object  It  would  be  very  incon- 
Tenient  for  the  Court,  in  decreeing  a  lease  to  be  granted, 
to  go  into  the  question  of  the  relief  to  be  given  in  all 
the  circumstances  which  might  arise,  and  which  the 
covenants  provided  for  ;  and  therefore  it  directed  the 
covenants  to  be  inserted,  and  left  them  to  be  worked 
out  at  law.  What  analogy  had  that  procedure  to  a 
case  in  which  the  very  foundation  of  the  relief  sought 
was  the  non-existence  of  any  contract  at  law  ? 

In  the  case  before  him  the  agent  of  the  plaintiffs, 
and  master  of  tiie  vessel,  having,  on  the  2nd  of 
December,  made  an  arrangement  by  which  he  was  not 
to  take  the  charge  of  the  ship,  but  suppressing  that 
fact,  induced  the  defemiant  on  ^at  day,  through 
a  broker,  to  sign  the  slip,  which  was  a  memo- 
randum of  the  extent  to  which  the  defendant  was 
wiUing  to  insure  the  vessel.  The  suppression  of  any 
one  material  fact  which  would  probably  have  influ- 
enced a  contractor  in  deciding  whether  to  enter  into 
the  contmet  or  not,  was  alwaya  a  reason  for  relieving 
him  in  Equity  from  the  burden  of  his  contract.  Much 
more  was  it  so  when  tbe  instrument  was  at  law  no  agree- 
ment at  all.  These  principles  were  clearly  laid  down 
by  Loid  Sedesdale,  in  ffanuU  v.  YeUdmg  (2  Sch.  & 
Lef.  548,  4)54). 

There  were  other  objections  :  but  one  point  he 
aotioed  because  the  plaintiff  had  produced  an  authority 
upon  it  (J&iMf  y.  Wiekham,  loc,  cU,)  which  was  fatal 
to  his  oase.  Here  was  an  instrument  of  a  very  imper- 
iactktnd,  but  recognised  by  mercantile  usage.  He 
was  aaked  to  give  the  plaintiff  an  opportunity  of  going 
to  law.  The  authority  cited  was  to  the  effect,  that  the 
only  objection  to  the  instrument  at  law  was  the  want 
of  a  stamp.  But  when  an  instrument  was  only  want- 
ing in  a  stamp,  the  Legislature  ^ve  the  same  oppor- 
tunity of  stamping  it  at  law  as  in  equity.  If  there 
had  been  no  other  ground,  he  should  say  on  that 
ground,  that  the  plaintiff  had  failed.  The  bill  would 
be  dismiwifid  with  costs. 


Stuart,  V.-C.  ) 
14  Jan.  1865.      5 


Waupobd  «.  Grjlt. 


Promise  in  otnmderatum  of  Marriage — Fewer 
— Ineqmkxhle  AppcinimewL 

Properly  was  settled  on  the  marriage  of  A  and  B  on 
<^>e&i2t2r«»,  as  A  and  B,  or  thesurvivor  of  them,  should 
appoint^  and  in  default  of  appoiniiMTU,  on  the  children 
equaUy,  if  they  survived  A  and  B, — and  the  issue  of  any 
Kho  died  earlier^  to  take  their  parents  share.  At  on  the 
^narriage  qf  his  daughter,  promised  in  writing  that 
luUher  he  nor  his  wife  would  exercise  the  power,  and 
on  the  faith  of  which  promise  the  daughter*s  share  in 
ihefund  in  default  of  appointment  was  settled;  hit 
9vbsequently  A  and  B  did  execute  the  power  .— 

Held,  that  a  child  of  the  daughter's  marriage^  who 
1AU  pr^udiced  by  the  appointment,  was  entitled,  after 
her  tnother^s  death,  to  have  the  appointment  set  aside, 


although  her  claim  was  paruidounl  to  k^r  mother's 
settlement 

This  was  a  suit  instituted  on  behalf  of  the  infant 
daughter  of  the  Kev.  Edward  Walford,  for  the  purpose 
of  setting  aside  an  appointment  by  which  her  grand- 
father and  grandmother,  Mr.  and  Mrs.  Gray,  had 
excluded  her  from  any  substantial  share  in  her  grand- 
mothers fortune. 

Mrs.  Gray's  fortune  was  settled  on  her  children,  as 
she  and  her  husband  or  the  survivor  should  appoint, 
and,  in  default  of  appointment,  on  the  children 
equally,  if  they  survival  Mr.  and  ilrs.  Gray :  the 
issue  of  any,  who  died  earlier,  to  take  their  parent's 
share.  There  were  three  children,  of  whom  two  sur- 
vived Mr.  and  Mrs.  Gray,  and  the  third,  Mrs.  Walford, 
died  before  her  father,  leaving  one  child,  the  present 
plaintiff. 

Mr.  Gray  premised  Mr.  Walford,  in  writing,  pre- 
viously to  his  marriage  with  Miss  Gray  in  1847,  that 
hie  daughter  should  have  "a  daughter's  portion  ;'* 
and  Mr.  Gray's  solicitor,  in  sending  proposals  for  the 
settlement  of  Miss  Gray's  share  in  her  mother's  for- 
tune to  the  professional  man  who  acted  for  Mr. 
Walibrd,  after  deacribing  the  property,  and  referring 
to  the  powers,  added  :— **  These  powers,  Mr.  and  Mrs. 
Gray  do  not  propose  to  exercise,  therefore  Miss  Gray 
will  become  entitled  to  a  third  at  her  parents'  death." 
Some  years  after  Mr.  and  Mrs.  Walford's  marriage, 
family  disputes  arose ;  and  Mr.  and  Mrs.  Gray  exe- 
cuted an  appointment  of  the  whole  of  Mrs.  Gray's 
fortune,  except  252.,  to  her  children,  to  the  exclusion 
of  Mrs.  Walford.    Mr.  Gray  survived  his  wife. 

The  Court  was  asked,  on  behalf  of  the  plaintiff,  to 
set  aside  this  appointment,  as  a  violation  of  Mr.  Gray's 
pledges  to  Mr.  Walford,  and  so  to  leave  one -third  of 
the  property  to  come  to  Miss  Walford,  the  plaintiff, 
under  her  grandmother's  marriage  settlement 

(k^xn^ne^  Q.C.t  and  E.  K.  Karslake,  far  the  plaintiff, 
eited, 

ProU  V.  Soady,  2  Giff.  1 ; 

West  V.  Bemey,  1  Russ.  &  M.  431. 

F.  H.  RiddeO,  for  Mr.  Walford. 

Matins,  Q.  C,  and  O.  L.  Russell,  for  the  executors 
of  Mr.  Gray,  and  the  persons  claiming  under  the 
impeached  appointment. 

Stuart,  V.«C.,  said,  he  had  no  doubt  that  there 
was  sufficient  documentary  evidenoe  to  show  that  the 
marriage  had  been  contracted  on  the  faith  of  Mr.  Gray's 
lepreeentation  that  he  and  his  wife  would  not  exercise 
thepowei^  and  to  bring  the  case,  therefore,  within  the 
well-known  authority  of  Bammersley  v.  JDe  Biel  (12 
GL  lb  Fin.  45).  As  far,  as  he  knew,  however,  this 
was  the  fiiat  case  in  which  a  third  party,  who  had  iniA) 
way  acted  upon  the  representations  made,  had  come 
forward  to  claim  the  benefit  of  a  contract  based  upon 
those  representations.  If,  therefore,  the  limitations 
over  contained  in  Mrs.  Gray's  settlement,  in  default  of 
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appointment,  had  been  to  a  stranger,  he  should  hare 
thought  a  great  deal  before  he  had  permitted  such  a 
stranger  to  impeach  the  appointment.  But  the  issue 
of  the  marriage  were  within  the  scope  of  the  marriage 
contract ;  and  as  the  marriage  was  contracted  on  the 
faith  of  a  representation  that  the  powers  should  not 
be  exercised,  and  as  the  result  of  not  exercising  the 
powers  was,  that  the  property  went  to  the  issue,  the 
case  was  relieved  from  difficulty.  The  decree  must 
follow  the  form  of  the  decree  in  Davies  t.  ffuguenin 
(1  H.  k  M.  747),  and  the  defendants,  except  Mr. 
AValford,  must  pay  the  costs  of  the  suit. 


Greenfield  v.   Edwabds. 


Stuart,  V.-C. 

16,   17  Jan.   1865. 

Injunction — Action  at  Law — Mortgage — Cove- 
nant by  Trustee — Fictitious  Recitals. 

A  held  an  estate  as  a  trustee  for  B,  B,  being  pressed 
by  a  creditor f  offered  the  security  of  the  estate,  and  a 
mortgage  was  executed  by  A  alone  to  the  creditor  in  the 
usual  form: — 

Held,  that  A  was  entitled  to  an  injunction  to  restrain 
the  creditor  from  suing  him  upon  the  covenant  contaiTied 
in  the  mortgage. 

This  was  a  motion  for  a  decree  to  restrain  the  defen- 
dant Edwards  from  proceeding  with  an  action  at  Law 
upon  a  covenant  contained  in  a  deed,  by  which  the 
plaintiff  had  mortgaged  an  estate,  called  the  Glyn 
Abbey  Estate,  to  Edwards  for  3,400/. 

The  plaintiff  was  a  relation  of  J.  C.  Williams,  a 
member  of  the  firm  of  Goodwin  &  Co.,  solicitors,  and 
in  1855  consented,  at  Williams's  request,  to  take  a 
conveyance  of  the  Glyn  Abbey  Estate,  as  a  trustee  for 
a  client  of  Williams's.  The  plaintiff's  name  only 
appeared  in  the  conveyance ;  and  as  the  estate  was  in 
mortgage,  the  conveyance  contained  a  covenant  by 
him  with  the  vendor  to  pay  off  the  mortgagees.  From 
time  to  time  afterwards  the  plaintiff  executed  deeds  as 
Williams  requested  him,  without  looking  into  or 
understanding  them. 

In  1856,  Edwards,  who  was  a  creditor  of  Williams's 
firm,  pressed  for  payment  or  security,  and  Williams 
agreed  to  give  him  a  mortgage  of  the  Glyn  Abbey 
Estate.  A  mortgage  for  8,400/.  was  given,  in  form, 
from  the  plaintiff  to  Edwards,  containing  a  recital 
that  the  plaintiff,  ''having  occasion  for  the  sum  of 
3,400/.,  had  applied  to  and  requested  Edwards  to 
advance  and  lend  him  the  same,  which  Edwards  had 
consented  to  do,"  and  the  usual  receipt  clause  and 
covenant  to  pay.  There  was  no  proof  that  the  plaintiff 
knew  that  the  mortgage  was  given  to  secure  an  ante- 
cedent debt.  Williams  subsequently  became  embar- 
rassed, and  left  the  country,  and  Edwards  sued  the 
plaintiff  on  his  covenant. 

Bacon,  Q.C.,  and  CraeknaU,  for  the  plaintiff, 
iirgned  that  Edwards  knew  that  the  recital  was  false, 
and  that  the  plaintiff  had  no  considflration  for  the  cove- 


nant ;  that  there  was  no  contract  of  suretyship ;  and 
that,  if  there  had  been,  Edwards  had  been  guilty 
of  such  a  concealment  from  the  plaintiff  of  the 
true  relation  between  himself  and  Williams,  as  to 
disentitle  him  to  charge  the  plaintiff  on  Williams's 
default 

Malins,  Q.C.,  and  O.  0.  Edwards,  for  Edwards, 
insisted  that  the  plaintiff  could  not  be  relieved  by 
injunction  from  the  effect  of  a  deliberate  legal  cove* 
nant,  unless  upon  proof  of  fraud  or  surprise ;  that  the 
plaintiff  knew  as  well  as  Edwards  that  the  recital  was 
fictitious  ;  that  the  plaintiff  was  bound  by  the  acts  of 
Williams,  who  was  his  solicitor ;  and  that  Edwards 
had  a  right  to  suppose,  from  the  relations  between 
the  plaintiff  and  Williams,  that  the  plaintiff  exe- 
cuted the  mortgage  with  full  knowledge  of  the  cir- 
cumstances. 

They  cited, 
Hamilton  v.  Watson,  12  CI.  &  Fin.  109. 

Bacon,  Q.C,  in  reply. 

Stuart,  V.-C,  observed  that  this  was  a  new  point 
The  plaintiff  had  no  estate  whatever,  except  as  a 
trustee.  He  had  had  no  dealings  or  transactions  in  the 
way  of  money  with  the  defendant  Edwards  at  all.  He 
was  a  mere  trustee  for  Williams  ;  and  Williams  being 
Edwards's  debtor,  and  Edwards  requiring  security, 
and  Williams  offering  the  security  of  this  estate,  the 
plaintiff  was  necessarily  a  party  to  the  mortgage 
deed.  The  deed  contained  not  only  a  conveyance  of 
the  estate  by  the  plaintiff  to  Edwards,  by  way  of 
mortgage,  with  a  proviso  for  redemption  and  other 
usual  clauses,  but  Williams  and  Edwards  both  agreeing 
on  the  form  of  the  security,  and  both  taking  as  the  mort- 
gagor the  plaintiff  (who  was  not  in  Equity  entitled  to 
redeem),  the  deed  necessarily  contained  a  statement 
that  Edwards  had  lent  the  money  to  the  plaintiff. 
That  was  untrue  ;  but  it  was  an  essential  part  of  the 
machinery  employed.  Again,  without  a  receipt  danse, 
the  transaction  could  not  have  been  carried  out  Both 
Williams  and  Edwards  knew  that  it  was  an  utter 
fiction  that  any  money  had  been  received  by  the 
plaintiff  from  Edwards.  But  as  part  of  the  machi- 
nery, a  recital  of  borrowing  was  introduced,  and  a 
receipt  indorsed,  acknowledging  the  receipt  of  the 
money  under  an  obligation  to  pay  it.  On  the  receipt 
there  was,  prirnd  facie,  enough  to  enable  Edwards  to 
recover  at  Law,  but  it  would  be  ridiculous  to  say  that 
he  ought  to  recover  either  at  Iaw  or  in  Equity.  The 
next  obligation  of  the  deed  was  the  covenant  to  re- 
pay, founded  on  the  fictitious  receipt.  What  was  the 
value  of  that  t  The  covenant  was  to  pay  the  som 
aforesaid ;  that  was,  the  sum  advanced,  and  there 
was,  in  fact»  no  such  sum.  If  he  found  an  acticHi 
pending  at  Law  on  such  a  covenant,  he  had  no  doubt 
of  the  jurisdiction  of  this  Court  not  to  leave  the 
plaintiff  to  the  chances  of  the  result  at  Law.  The 
whole  transaction  was  fictitioiu  as  between  tli«  plaintiff 
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and  Edwards ;  and  there  was  no  substance  in  it,  except 
as  a  piece  of  usnal  machinery,  excusable  only  be- 
cause in  a  Court  of  Equity  a  trustee  was  a  mere  name, 
and  had  no  estate  except  for  the  security  of  another, 
and  was  in  Equity  so  dealt  with. 

The  only  forcible  argument  for  the  defendant  was, 
that  the  plaintiff  knew  as  well  as  the  defendant  that  the 
recital  was  untrue ;  and  yet  chose  to  sign  the  instru- 
ment and  execute  the  covenant.  The  defendant  said 
that,  finding  it  so, — ^though  he  made  no  previous  stipu- 
lation for  the  personal  security  of  the  plaintifi^ — ^yet 
finding  he  had  more  than  he  baigained  for,  he  relied 
on  it,  and  gave  time  to  his  debtor ;  and  so  had  been 
unfairly  dealt  by.  At  first  sight  the  argument  seemed 
strong ;  but  it  failed  entirely  when  looked  into. 
When  a  man  made  a  representation,  executed  a  deed, 
or  did  something,  in  order  that  another  man  might  act 
on  it,  he  was  bound ;  but  in  all  those  cases  the  person 
who  relied,  relied  on  a  settled  arrangement  between 
the  parties.  Here  there  were  misrepresentations  on 
both  sides.  The  defendant  represented  that  he  lent 
money  to  the  plaintiff — the  plaintiff  that  he  had 
received  it  Both  parties  knew  that  the  meaning  was 
that  the  usual  form  of  mortgage  should  be  adopted,  in 
order  to  Sacilitate  the  defendant's  further  dealings 
with  the  estate.  One  representation  must  be  set  off 
against  the  other. 

It  had  been  said,  further,  that  the  plaintiff  had 
given  the  defendant  reason  to  think  that  he  would 
pay.  In  order  to  give  a  person  the  benefit  of  that 
equity  against  a  covenantor  who  had  received  nothing, 
the  covenantor  must  be  fairly  dealt  by ;  whereas  here, 
there  was  not  only  a  fiction,  but  a  substantial  misre- 
presentation as  to  the  debt  between  Williams  and 
Edwards.  The  plaintiff  had  every  reason  to  suppose 
that  that  debt  arose  out  of  a  loan  made  at  the  time 
of  the  mortgage,  whereas  the  transaction  really  was  a 
mere  shifting  of  the  security  for  an  old  debt.  Edwards 
could  not  enforce  representations  made  to  him  in  a 
case  where  he  had  not  told  the  whole  truth.  But 
it  had  been  said  that,  though  the  plaintiff  had  no 
beneficial  interest  in  the  matter,  yet  Williams  was  his 
confidential  solicitor;  and  the  plaintiff  was  misled 
by  his  own  professional  agent  There  was  no  pretence 
for  that  The  misrepresentation  was  made  by  Edwards 
as  well  as  by  Williams  ;  and  the  deed  did  not  arise 
out  of  matters  in  which  Williams  and  the  plaintiff 
stood  in  the  relation  of  solicitor  and  client. 

On  the  whole,  therefore,  although  it  was  difficult  to 
relieve  any  one  in  a  Court  of  Equity  against  an  obliga- 
tion deliberately  entered  into,  yet  in  this  case,  there 
niust  be  a  perpetual  ii^unction  to  restrain  all  proceed- 
uigs  at  Law  to  enforce  payment  from  the  plaintiff.  It 
was  not  a  case  for  costs. 


Wood,  V.-C 

UJan.  1865. 


•! 


Bailet  v.  Berchall. 
Barnes  v.  RATCLirrE. 
Bailey  v,  Ratcliffe. 


SolicUors  Lien^23  db  24  Vict  c,  127,  «.  28. 

I  The  lien  of  a  solidior,  upon  property  preserved  in  a 
suiif  is  not  affected  by  Vie  fadf  that  token  the  accounts 
are  taken,  it  appears  that  nothing  is  due  to  his  client. 

Joseph  Barnes,  the  testator  in  the  above  causes, 
j  left  by  his  will  an  annuity  to  Mary  the  wife  of 
John  Bailey,  for  her  separate  use.  Shortly  after  his 
I  death,  in  1861,  his  executors  advertised  his  leasehold 
I  property  for  sale.  Proceedings  were  instituted  in  the 
!  Court  of  Probate,  for  the  purpose  of  trying  the  validity 
of  his  wilL  Whereupon  John  and  Mary  Bailey  filed 
the  bill  in  the  suit  of  Bailey  v.  Berchall,  praying  for 
a  receiver.  An  order  was  made  in  that  suit,  by  con- 
sent of  all  parties,  for  a  receiver,  to  preserve  the 
property  of  the  testator  pending  the  proceedings  in 
the  Probate  Court.  The  validity  of  the  will  was 
established  in  the  Probate  Court,  and  thereupon  the 
bill  in  the  suit  of  Barnes  v.  Ratcliffe  was  filed,  for  the 
administration  of  the  testator's  estate.  Soon  afterwards, 
the  bill  in  Bailey  v.  Batdiffe  was  filed,  for  the  like 
purpose.  John  Bailey  was  a  defendant  to  the  second 
and  third  suits.  On  the  27th  of  February,  1862,  an 
order  was  made  in  the  second  suit  for  the  administra- 
tion of  the  testator's  estate,  and  an  order  was  made  in 
the  first  and  third  suits,  directing  them  to  be  stayed, 
with  a  direction  that  the  costs  of  all  parties  should  be 
taxed,  and  paid  to  them  by  the  executors  out  of  the 
testator^s  estate.  John  Bailey  owed  the  testator  a  large 
sum  of  money,  which  still  remained  unpaid.  The  execu- 
tors claimed  a  right  to  set  off  such  debt  against  his  costs. 
This  was  the  petition  of  the  solicitor  who  acted  for 
John  Bailey,  and  for  other  persons,  in  all  the  three  suits, 
praying  that  the  Court  would  declare  him  to  be  entitled 
to  a  charge  upon  the  personal— and  also,  if  necessary, 
upon  the  real—  estate  of  the  testator,  for  the  costs  of  John 
Bailey,  and  of  the  other  persons  for  whom  he  appeared, 
in  the  three  suits  ;  and  that  directions  might  be  given 
for  raising  and  paying  such  costs,  notwithstanding 
the  claims  of  the  executors  to  defeat  such  charge. 

B6U,  Q.C.,  and  Kay,  for  the  petitioner,  argued  : 
Where  a  solicitor  has  been  the  instrument  of  re- 
covering property,  and  costs  have  been  incurred  by 
him,  the  Court  recognises  his  right  to  his  costs,  a 
right  not  to  be  defeated  by  his  client  and  therefore, 
not  by  any  claim  for  a  set-off :  they  cited. 

Ex  parte  Bryant,  1  Mad.  49, 
where  the  client  executed  a  release  of  the  costs ; 

Zloyd  V.  Mason,  4  Hare,  132, 
where  the  solicitor  attached  the  client  for  non-pay« 
ment ; 

WhiU  V.  Pearce,  7  Hare,  276, 
where  the  client  compromised  the  suit. 

It  makes  no  difference  that  the  costs  were  crier  A  to 
be  paid  to  the  client  himself.       ^ 
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The  recent  Act,  23  &  24  Vict.  c.  127,  s.  28,  extends 
the  right  of  the  solicitor  to  cases  in  which  he  has 
preserved  property. 

Willcock,  Q.C,  and  H.  PreruUrgast^  argued,  eontrd  : 

In  all  the  cases  cited,  the  money  belonged  to  the 

client     Here  the  client  had  actoally  no  interest  in 

the  property.    And  the  client's  debt  must  be  set  off 

against  his  costs. 

JRoll,  Q.C.f  in  reply,  contended,  that,  even  if  the 
fact  of  the  client  having  no  interest  in  the  property 
would  have  defeated  the  solicitor's  Ucu  before  the  Act, 
28  &  24  Vict.  c.  127,  the  case  was  different  now,  as 
the  solicitor  had  preserved  the  property. 

Wood,  V.-C„  said,  that  tlie  solicitor  must  have  his 
lien.     Even  if  the  case  had  been  before  the  Act,  still 


the  Court  had  actually  given  the  plaintiff  his  costs. 
The  only  reason  that  costs  had  not  been  directed  to  be 
paid  immediately  to  the  solicitor,  was,  that  the  Amd 
was  in  hand.  With  regard  to  the  argument  as  to  the 
set-off,  he  was  of  opinion,  that  where  property  was 
preserved  for  the  benefit  of  all  parties,  it  would  not 
be  a  just  construction  of  the  Act  to  deprive  the 
solicitor  of  his  lien  for  costs,  merely  because  when 
the  accounts  came  to  be  taken,  his  client  was  found  to 
owe  something  to  the  estate. 

MinuU.—A  charge  on  estate  for  costs  of  all  persons 
for  whom  i)etitioner  acted  as  solicitor,  and  without 
set-off  in  respect  of  John  Bailey's  debt;  and  let 
costs  be  paid  accordingly.  No  costs  to  petitioner : 
costs  of  respondents  (the  executors)  to  be  costs  in  th<> 


COMMON   LAW. 


Boulter  v.  Webster. 


Q.B.       } 

14  Jan.  1865.    S 

0  dfc  10  VicL  c  93 — Medical  Expenses — 
Pecuniary  Damage, 

The  expenses  of  nursing,  wsA  mediml  cUUHdaneSf 
are  not  recsvsrahle  in,  and  wre  wA  sMfi/eUfnU  to,  ttif?- 
pwi  an  adion  under  9  ^- 10  Viet,  c  98  {Lord  Camp- 
heSCs  Aet). 

An  action  is  not  maintainable  under  this  Act  toiffumt 
proof  of  pecuniary  damage.  Duckworth  v.  Johnimi 
foOoufed, 

In  an  action,  brought  under  9  &;  10  Vict.  c.  93,  by 
the  father  as  administrator  of  a  cliild  run  over  and 
killed  by  the  negligence  of  the  defendant,  the  jury 
found  specially  that  the  plaintiff  had  sustained  no 
money  damage,  and  that  the  expenses  for  the  funeral 
were  5/.,  and  for  the  nursing  and  medical  attendance 
were  21.  The  Judge  thereupon  directed  a  verdict  for 
the  defendant,  with  leave  to  the  plaintiff  to  move. 

Henry  James,  accordingly,  now  moved  to  enter  a 
verdict  for  the  plaintiff  or  for  a  new  trial.  I  admit  the 
fbneral  expenses  are  not  recoverable, 

DaUon  v.  SotUh-Eastem  Railway  Company^  27 
L.  J.  C.  P.  227,  4  C.  B.  (n.  s.)  296, 
But  there  is  no  authority  as  to  medical  expenses,  and 
I  say  they  are  sufficient  to  support  the  action  under 
the  Act. 

[CocKBURN,  C.J. —The  principle  is  the  same  as  in 
the  case  of  funeral  expenses.] 

Next,  this  action  is  maintainable  without  any 
money  damage.  This  is  equivalent  to  a  verdict  with 
nominal  damages. 


[Blackburn,  J. — That  is  only  where  the  law  im- 
plies damage.] 

[Cromfton,  J.^It  has  been  held  that  the  action 
will  not  lie  where  there  is  no  pecnnijiry  damage,  Jhuk- 
ujortk  V.  Johnson  (29  L.  J.  Ex.  25,  4  H.  &  N.  653).] 

RvXe  refused* 


Q.B. 

16  Jan.  1865. 


ROBBRTB  V.    EVAKB. 


Refermee  to  Arbitration — Bnlargemmt  of  Time 
—Rule  of  Court  —  Affidavit  of  Arhitnaot^s 
Handwriting — Existing  Practice, 

Upon  am  order  of  rsfersnw  appoared  two  imd/Kn- 
mtnis  enJIarging  the  time  for  making  the  awasd,  a^i^ 
indorssmmUs  purported  to  he  made  urithin  the  prepsr 
time  respsstively,  and  to  be  signed  by  the  eufbitrator. 
For  making  the  order  and  enlargements  arule  of  Court, 
on  affidsivit  vsrifyimg  the  arbitrator's  ha/ndsBriUmg,  hut 
not  stating  that  the  enlargements  were  in  faU  made 
within  theproper  Ome^  was  held  si^^fwienL 

In  this  cause  all  matters  had  been  referred  by  a 
Judge*s  order  to  an  arbitrator,  with  power  to  make  his 
award  on  the  11th  of  January,  1864,  or  such  ulterior 
day  as  he  might  appoint  by  writing.  The  award  was 
made  on  the  5th  of  February.  On  the  order  of  re- 
ference appeared  two  regular  indorsements  purporting 
to  be  signed  by  the  arbitrator.  The  first,  dated  the 
9th  of  January,  extended  the  time  till  the  1st  of 
February ;  the  second,  dated  the  Ist  of  February, 
extended  the  time  tiU  the  1st  of  March.  The 
order  with  the  enlargements  was  made  a  wlo  of 
Court  by  the  defendant  upon  an  affidavit  vnifying 
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the  arbitrator's  handwriting  of  tho  above.  A  rule 
nisi  was  then  obtained  to  discharge  tliis  rule  of 
Court  upon  an  affidavit  by  the  plaintiff's  attorney 
that  the  second  enlargement,  though  purporting  to  be 
made  on  the  lat  of  February,  was  not  really  made  till 
the  5th  of  February.  The  arbitrator  having  refused 
to  make  any  affidavit  as  to  the  fact,  it  was  peremptorily 
ordered  by  this  Court  {Roberts  v.  Evans,  34  L.  J. 
Q.  B.  7),  that  the  arbitrator  should  be  examined  on 
oath  before  the  Master,  and  the  arbitrator  then  swore 
that  the  enlargements  were  made  indue  time.  Against 
the  rule  nisi 

MeUisk,  Q.C.,  and  JSo&tMt,  now  showed  canse. 
The  yertfying  affidavit  was  sufficient,  and  no  other 
was  needed.    The  enlargements  must  be  token  to  have 
been  made  when  they  purport  to  be  made, 
JHekina  y.  Jarvit^  5  B.  A  C.  528 ; 
In  r0  Smiih  and  JUevea,  5  Dowl.  513. 
[CooKBUBN,  C.J;**-The  Master  says  that  here  and 
in  the  Exchequer,  only  an  affidavit  such  as  this  has 
been  required  since  17  &  18  Vict  c.  125.] 

Bovillf  Q.C,,  and  iSAair,  in  support 
There  should  have  been  an  affidavit  that  the  enlarge- 
ments were,  in  fact,  made  in  time, 
2  Chit.  Arch.  Pr.  1631  (11th  ed.). 

CooKBURN,  C.  J.— I  think  the  rule  should  be  dia- 
changed.  It  appears  that>  acoording  to  the  practice 
sinoe  17  ft  18  Vict.  c.  125,  the  affidavit  of  an  attesting 
witness  has  not  been  required  to  establish  the  fact 
that  an  enlargement  of  the  time  purporting  to  be 
mada  within  the  proper  time  was  so  made.  We  could 
not,  therefore,  expect  such  an  affidavit  here.  We 
most  deal  now  in  accordance  with  the  existing  prac- 
tice, and  give  credit  to  the  arbitrator'a  statement  as 
^pfpearing  on  the  order  of  reference.  In  all  cases  it 
mi^l  be  mora  satis&etory  to  have  an  affidavit  either 
horn  the  arbitrator  or  the  attesting  witness,  if  there 
be  one,  that  the  enlargement  was  made  within  the 
pn^ier  time.  Bat  as  the  practioe  now  ia^  this  rule 
mttsfc  be  discharged, 

Crompton,  J. — I  am  of  the  same  opinion.  I  think 
it  nndesirable  to  make  any  alteration  in  the  practice 
which  now  prevails  in  two  out  of  the  three  Courts,  to 
receive  an  affidavit  of  this  kind  as  satisfactory. 

BiMiSJSJJBN  and  Msllob«  JJ.,  concurred. 

JRuk  discharged. 


C.  P.      J    Steele;  AppeUant,  v.  Boswobtr, 
18  Kov.  1864.  >  Kespondent 

REGISTRATION  APPEAL. 

CamUy  Vote— 2  WUL  4,  c.  45,  &  18^C7*ari<y 

— Occupiers  of  a  HotpUaL 

In  1692  the  BoUesford  Hospital  toas  founded  for  the 
support  of  twelve  poor  men  ;  in  1762,  Oie  lands  were 
reoomieeyed  to  trustees  in  trust,  to  alUyw  the  rectors  of 


two  rectories  to  receive  tJie  rents  and  profits  for  the  pur* 
pose  of  distributing  among  Uie  inmates  of  the  hospital 
certain  suins  of  money  (less  Uian  101,  per  annum),  and 
certain  necessaries  at  staged  times,  and  for  the  purpose 
of  repairing  the  hospital:  it  was  in  the  deed  directed  that 
tioo  other  poor  men  should  be  added  to  tJie  original 
ntimbcr. 

No  7ne}ition  is  Tnade  in  the  deed  of  how  t?ie  surplus 
is  to  be  disposed  of,  and  it  7ias  been  distributed  among 
the  inmates.  The  daitnant  is  i?i  receipt  of  more  than 
101,  per  annum,  Tlic  inmates  are  removable  for  im- 
moralUy,  bui  no  inmate  lias  ever  been  removed.  Each 
of  the  inmates  occupies  separale  rooms : — 

Heldj  t?uU  the  claimant  liad  neither  a  legal  nor  equit* 
able  interest  in  the  lands,  and  that  he  toas  not  entitled 
to  vote  for  the  county. 

This  was  an  appeal  from  the  decision  of  the  revising- 
barrister  for  the  northern  division  of  the  county,  of 
Leicester. 

*' At  a  court  held  at  Bottesford,  J.  A.  Bosworth  duly 
objected  to  the  name  of  George  Steele  being  retained 
on  the  list  of  voters  for  the  parish  of  Bottesford.  The 
name  stood  on  the  register  as  follows : — 


Steele,  Qeorgo. 


Bottaslord. 


Freehold 
interest 
inland. 


_^ 


Hoaiiital 
land. 


* '  It  was  proved  in  evidence  that  George  Steele  was  an 
inmate  of  Bottesford  Hospital  for  men,  in  the  same 
parish,  founded  by  the  Duke  of  Rutland,  in  or  about 
the  year  1692,  which  was  from  time  to  timo 
augmented  until  the  year  1762,  when  certain  lands 
and  tenements  in  Bottesford,  Muston,  Ab-Kettleby, 
Holwell,  and  Long  Clowson,  were  roconveyed  to 
certain  trustees  therein-named,  and  which  conveyance 
after  reciting  that  the  rents  of  premises  comprised  in 
certain  indentures  therein  recited  had  for  some  time 
been  found  sufficient  for  the  support  of  fourteen  poor 
people,  and  the  said  duke,  being  desirous  to  extend 
the  said  charity  to  the  maintenance  of  two  other  poor 
persons,  had  directed  two  more  to  be  added  to  the 
twelve  poor  people  already  provided  for  out  of  the 
revenues  of  the  said  hospital,  declared,  that  the  said 
trustees  should  stand  possessed  of  tho  said  lands  and 
tenements  upon  the  following  trusts  ;  that  is  to  say, 
in  trust  that  they  the  said  trustees,  and  the  survivor  and 
survivors  of  them,  should  permit  and  suffer  the  rector 
of  the  rectories  of  Bottesford  and  Harley  respectively 
for  ever,  to  receive  and  take  the  rents  and  profits  of  all 
and  singular  the  said  messuages,  lands,  and  premises 
thereby  respectively  granted,  bargained,  and  sold,  as 
often  as  the  same  shotdd  become  due  and  payable ;  to  the 
intent  and  purpose  that  thoy  the  said  rectors  and- their 
successors,  or  the  rector  for  the  time  being  of  Bottes- 
ford and  Harley  aforesaid  respectively  for  ever,  should 
and  would,  by  and  out  of  the  said  rents  and  profits, 
pay  and  distribute  to  the  fourteen  poor  men  who  then 
were  or  thereafter  should  be  legally  and  rightly 
admitted  into  and  placed  in  the  said  hospital ;  that  is 
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to  say,  to  each  and  eveiy  of  them  once  in  every 
month  the  sum  of  10*.  ScL  of  current  British  money, 
and  also  the  sum  of  6d.  to  each  and  every  of  the  said 
poor  men  at  four  several  times  in  the  year ;  namely, 
Easter,  Whitsuntide,  Bottesford  feast,  and  Christmas, 
for  pye  money,  and  also  the  sum  of  lOd.  to  each  and 
every  poor  man  in  December  every  year,  for  and  in 
lieu  of  capon  money,  and  also  in  February  and 
August  yearly  to  every  of  the  said  poor  men  6d.  a 
time  for  buying  them  salt.  And  also  to  every  of 
them  the  said  poor  men  the  sum  of  lOd.  in  September 
yearly  for  the  finding  them  with  candles.  And  also 
the  sum  of  Is.  6d,  every  month  for  the  fire-maker 
for  the  making  each  of  the  said  poor  men  fires  ;  and 
also  the  sum  of  30^.  for  each  and  every  of  the  said 
poor  men  in  April  yearly  for  the  providing  every  of 
them  a  suit  of  clothes,  and  to  each  and  every  of  them 
a  good  cloth  gown  and  making  at  Easter  every  second 
year.  And  also  the  sum  of  6s.  8e2.  a  man  to  the  laun- 
dress for  washing  for  each  poor  man  at  Lady-day  and 
Michaelmas  yearly,  by  even  and  equal  portions.  And 
also  out  of  the  said  rents  to  find  and  provide  for  each 
of  the  said  poor  men  twenty  hundredweight  of  hard 
coals,  to  be  laid  in  yearly  in  the  month  of  May  ;  and 
also  then  and  from  time  to  time,  and  at  all  times 
thereinafter,  to  find  and  provide  all  necessary  and  rea- 
sonable beds  and  bedding,  household  goods  and  other 
necessary  utensils  for  the  use  and  benefit  of  the  said 
poor  men,  but  at  the  discretion  of  the  said  trustees 
parties  to  these  presents ;  and  should  maintain,  repair, 
and  keep  the  said  hospital  or  almshouse  with  all 
necessary  amendments  and  reparations,  and  also  pro- 
vide physic  and  attendance  for  the  sick  ;  and  in  case 
the  said  trustees,  or  their  successors,  or  the  rector  for 
the  time  being  of  Bottesford  and  Harley  aforesaid, 
should  neglect  or  refuse  to  act  or  concern  themselves 
in  the  said  trust  pursuant  to  and  to  be  guided  by  the 
directions  aforesaid,  then  and  in  such  case  it  was 
thereby  declared  and  agreed  by  and  between  all  the 
said  parties  to  these  presents,  and  the  said  John,  Duke 
of  Rutland  (party  thereto),  did  authorise  and  empower 
the  said  trustees,  or  any  three  of  them,  by  any  writing 
under  their  hands  respectively,  and  also  any  subw- 
quent  grant  of  the  said  premises,  to  nominate  and 
appoint  three  or  more  honest  and  discreet  persons  to 
act  and  be  concerned  in  the  said  trust,  in  such  manner 
as  the  rectors  aforesaid  or  any  of  them  might  or 
were  to  do  by  virtue  of  these  presents  and  of  the 
powers  aforesaid.  And  it  was  thereby  declared  and 
agreed  by  and  between  all  the  said  parties  to  these 
presents,  and  the  said  John,  Duke  of  Butland  (party 
thereto),  did  declare  that  the  sole  power  of  nomi- 
nating and  appointing  for  any  person  or  persons 
to  be  placed  and  admitted  in  the  said  hospital,  should 
be  and  remain  in  the  said  present  duke  (party 
thereto)  and  his  heirs  male  for  ever,  and  in  case  of 
failure  of  such  heirs  male,  then  the  lord  or  lords  of  the 
manor  of  Bottesford  at  the  time  of  such  failure,  and 
their  successors,   lord  or  lords,  for  the  time  being* 


then  shall  have  the  right  of  nomination  and  placing  of 
poor  persons  in  such  manner  as  the  said  duke  then  hid, 
and  his  heirs  might  have  ;  and  it  was  further  declared 
that,  in  case  any  of  the  said  poor  men,  after  such  &eir 
nomination  into  the  said  hospital,  should  in  any  way 
abuse  the  said  charity  by  their  immoralities^  profane- 
ness,  or  lewdness,  or  other  misbehaviour,  then  it  should 
and  might  be  lawful  for,  and  be  in  the  power  of  the 
said  then  present  duke  (party  thereto),  or  his  heirs,  or 
for  failure  of  such  for  the  lords  of  Bottesford  and  their 
successors,  or  lords  of  Bottesford  for  the  time  being,  to 
remove  and  displace  such  person  or  persons,  so  as  he 
or  they  should  not  have  the  benefit  or  advantage  of 
the  said  charity,  and  to  nominate  and  appoint  any 
other  person  or  persons  in  the  place  and  stead  of  sach 
person  or  persons  so  to  be  removed.  And  in  the 
said  conveyance  is  contained  a  declaration  that  the 
said  trustees  should  demise  or  lease  aU  or  any  part  of 
the  said  premises  for  a  term  not  exceeding  twenty-one 
years,  so  as  upon  every  such  lease  there  be  reserved 
the  full  and  improved  rent,  without  any  fine  to  he 
paid. 

*'  It  was  further  proved  that  the  said  George  Steele 
was  paid  by  the  trustees  of  the  hospital  the  snm  of 
9s.  2d.  per  week.  That  the  appointment  of  tiie 
hospital  men  by  the  Duke  of  Rutland  for  the  time 
being  was  by  word  of  mouth,  or  by  letter  to  his  agent, 
who  reduced  such  appointment  into  writing  and  for- 
warded it  to  the  parties  so  appointed.  That  there  was 
in  the  said  hospital  a  common  hall  where  the  hospital 
men  had  their  meals.  That  each  man  occupied  a 
separate  room  with  a  pantry,  and  that  all  the  apart- 
ments were  numbered. 

"  That  the  entrance  to  the  said  hospital  is  by  one 
outer  door  into  a  passage,  at  the  end  of  which  is  aseeond 
door,  and  all  the  inner  doors  of  the  said  apart- 
ments open  into  the  said  passage.  That  a  matron 
is  appointed  by  the  said  tru8tees»  who  has  apartnaents 
allotted  to  her,  and  who  receives  a  salary  of  20/.  per 
annum,  and  whose  duties  consist  in  the  general  super- 
intendence of  the  hospital,  in  cleaning  the  apart- 
mentSy  and  in  cooking  and  washing  for  the  said 
hospital  men. 

"  That  the  said  hospital  men  pay  no  rates  or  taxes, 
and  never  repair  the  apartments.  That  they  eigoy  the 
use  of  an  orchard  and  garden  acyoining  the  hospital, 
and  are  supplied  from  the  funds  of  the  trust  with  coal, 
medicine,  medical  attendance,  andall  necessaries  (except 
meat  and  provisions).  They  also  receive  a  cloak  apiece 
once  in  two  years.  That  they  have  uninternipted  enjoy- 
ment of  their  apartments,  together  with  a  key,  and 
with  a  power  of  ingress  and  ^press  at  any  time ;  hat 
that  after  nine  o'clock  the  matron,  by  arrangement 
among  the  hospital  men,  locks  the  outer  door  and 
hangs  the  key  in  the  passage.  That  no  instance  has 
been  known  of  any  one  of  the  hospital  men  being 
removed,  although  a  power  of  amotion  is  contained 
in  the  deed  for  immorality,  profaneness,  lewdness, 
or  other  misbehaviour ;  nor  has  any  instance  been 
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Imown  of  the  poor  men  having  erer  sublet  their 
ftpAitments. 

''That  as  the  rents  of  the  said  lands  and  tenements 
mentioned  in  the  said  deed  of  re-conveyance  increased, 
sQch  increased  rents  were  distributed  among  the  hos- 
pital men  from  time  to  time,  and  so  far  back  as  the 
year  1778,  each  man  has  been  in  receipt  of  upwards  of 
10/.  per  annum,  and  each  man  is  now  in  actual  receipt 
of  9s.  2d,  per  week,  exclusive  of  the  coals  and 
gown. 

"  Upon  proof  of  the  above  facts,  the  revising- 
barriaterheld  :— 

"  Ist  That  although  the  weekly  pajments  to  each  of 
the  hospital  men  amounted  to  more  than  lOZ.  a-year, 
03  the  power  of  appointment  and  amotion  expressed 
on  the  deed  appeared  to  him  to  bo  discretionary  with 
the  Duke  of  Rutland  for  the  time  being,  that  the  said 
Geoige  Steele  has  not  such  an  equitable  freehold  inte- 
rest in  land  as  to  entitle  him  under  the  provisions  of 
2  Will.  4,  c  45,  s.  18,  to  have  his  name  retained  upon 
the  register  of  voters  for  the  said  parish  of  Bottesford, 
in  the  said  division  of  the  said  county. 

"  2nd.  That  eren  if  that  were  not  so,  the  said  George 
Steele  was  simply  a  member  of  an  eleemosynary  insti- 
tntion,  and  as  such  was  not  entitled  to  have  lus  name 
retained  upon  the  said  register. 

"  There  were  three  other  names  upon  the  existing 
register  for  the  said  parish,  and  two  on  the  list  of  new 
elamiants,  whose  right  to  be  retained  or  otherwise 
depends  upon  the  decision  of  the  Court  in  the  case  of 
the  said  George  Steele.  The  revising-barrister  ex- 
punged the  names  of  the  said  thirteen  persons  on  the 
old  register,  and  disallowed  the  said  two  new  claims. 

"  If  the  Court  should  be  of  opinion  that  the  revising- 
barrister  was  wrong,  then  the  name  of  the  said 
George  Steele,  together  with  the  names  of  the  thir- 
teen other  persons  were  to  be  restored  to  the  register, 
and  the  two  new  claims  are  to  be  allowed. 
"(Signed)  Ac." 

Uellishf  Q.  C,  for  the  appellant. 
The  inmates  have  an  equitable  life  estate  in  the 
lands  of  sufficient  value  to  entitle  them  to  a  vote. 
They  can  only  be  removed  for  misconduct,  the  motive 
of  the  grantor  in  making  the  gift  cannot  be  taken 
into  consideration.     He  cited, 

DaviB  T.  Waddingtan,  7  M.  &  G.  87  ; 

Simp$on  v.  Wilkinson,  7  M.  &  G.  50  ; 

HeariUy  v.  Bcmks,  5  C.  B.  (n.  s.)  40 ; 

Freeman  t.  Ouinsford,  11  C.  B.  (K.  s.)  68. 

ffayes,  Scry'L,  said,  the  payments  under  the  deeds 
are  less  than  101.  The  inmates  have  a  right  only  to 
receive  a  money  payment, 

SiTnpmm  t.  WiUcinson  {tuprd)  ; 

A8hm<n'$  r.  Lees,  2  C.  B.  81. 

MeUiah,  Q.C.,  in  reply,  cited, 
AUomiey-Oeneral  y.  The  Drapers*  Company,  2 
B«ay.  608. 


The  surplus  fund  belongs  to  the  charity,  unless  a 
different  intention  appears  in  the  deed. 

Erle,  C.J. — I  am  of  opinion  that  the  barrister  was 
right  in  this  case.  It  appears  that  the  hospital  was 
founded  in  1692,  and  in  1762  the  lands  of  the  hospital 
were  reconveyed  to  trustees,  who  were  to  hold  them  in 
trust  to  allow  the  rectors  of  two  parishes  to  receive  the 
rents  and  profits,  and  expend  them  in  the  way  speci- 
fied in  the  deed.  The  legal  estate  is,  therefore,  vested 
in  the  trustees,  in  trust  to  allow  the  rectors  to  expend 
them  in  the  way  specified  in  the  deed.  I  can  see  no 
intention  in  the  deed  as  to  how  the  surplus  is  to  be 
expended,  there  is  clearly  no  appropriation  to  the 
inmates  of  the  hospital.  The  claim  is  for  a  freehold 
interest  in  land,  but  none  of  the  inmates  have  an 
equitable  estate  in  the  lands,  they  have  a  right  only  to 
certain  payments  out  of  the  land.  They  could  not 
file  a  bill  in  Equity  by  which  they  could  gain  the 
equitable  freehold  estate,  they  could  only  enforce 
the  payment  of  certain  money  payments.  In  Freeman 
V.  Gainsford,  which  was  a  claim  for  a  county  vote  in 
respect  of  the  interest  in  rooms  in  a  hospital  as  member 
of  the  hospital,  the  judgment  was,  that  the  inmates 
had  neither  a  Ic^  or  an  equitable  interest  in  the 
rooms,  and,  in  my  judgment,  in  that  case,  I  said, 
"that  the  claimant  was  appointed  as  a  mere  object 
of  charity,  having  no  estate  which  he  could  enforce 
by  bill  in  Equity,"  and  it  is  an  estate  of  freehold 
that  the  claimant  must  be  in  possession  of.  And 
Williams,  J.,  in  the  same  case  said,  "that  the 
claimants  there  occupy  their  rooms  as  part  of  the 
benefits  which  they  derive  from  the  charitable  insti- 
tution, and  that  they  eiyoy  them  as  such,  and  not  as 
their  own,  unless  they  have  been  expressly  granted  to 
them,  and  that  they  may  be  removed  from  room 
to  room."  It  is  perfectly  clear  that,  although  the 
claimant  has  the  right  to  ask  for  the  payment  of 
money,  yet  he  has  no  equitable  estate  in  the  lands 
themselves. 

Btles,  J. — ^I  am  of  the  same  opinion.  The  claimant, 
to  be  entitled  to  a  vote,  must  be  seised  of  an  estate  of 
freehold  ;  and  it  is  sufficient  if  he  is  possessed  of  the 
equitable  estate.  There  is  not  in  this  case  a  simple 
magisterial  trust  to  receive  the  money  for  the  cestuis' 
que-trust,  but  the  trustees  are  to  give  the  proceeds 
among  th'e  inmates  of  the  hospital  in  a  particular 
manner.  It  is  conceded  by  Mr.  Mellish  that  he  must 
avail  himself  of  the  surplus  to  make  the  sums  sufficient 
to  entitle  the  inmates  to  vote.  The  judgment  in 
Ashmore  v.  Lees,  and  the  judgment  of  my  Lord,  and 
my  Brother  Williams,  in  Freeman  v.  Qainsford,  sup- 
port my  opinion. 

Keating,  J. — ^I  am  of  the  same  opinion ;  the  inmates 
have  an  equitable  right  to  certain  money  payments, 
but  they  are  not  seised  of  any  estate  of  freehold. 

Judgment  for  ths  respcndmi. 
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Blain,  Appellant  v.  The 
Overseers  of  Pilking- 
TON,  Bespondents. 

REGISTRATION  APPEAL. 


As  to  the  potoer  of  a  JRevmng-barrister  to  Re- 
hear a  Case  decided  by  his  Colleague — 6  Vict, 
c.  18,  ss.  29,  40,  41. 

Whe7i  there  are  two  barristers  for  one  list,  if  one 
of  them  disposes  of  a  case : — 

Held,  that  the  otiier  has  iwt  power  to  rehear  the 
case  on  a  following  daj^^  in  the  absence  of  one  of  the 
parties. 

This  was  an  appeal  from  the  decinon  of  one  of 
the  reyising-barnsters  for  the  southern  division  of 
Lancashire. 

"  At  a  court  held  by  a4joumment  in  Bury,  on  the 
13th  of  October,  1864,  the  incumbent  of  Stand,  in  the 
township  of  Pilkington,  applied  to  have  his  name 
restored  on  the  list  for  that  township.  His  name  had 
been  removed  from  the  rcigister  in  due  comse  of  pro- 
ceeding by  the  colleague  of  the  reviaing-barrister 
for  the  same  division  of  the  county  at  a  previous 
sitting  of  the  Court,  in  Bury,  in  oonsequenoe  of  its 
having  been  duly  objected  to,  and  of  the  absence 
of  the  applicant  or  any  one  on  his  behalf,  when  the 
name  in  its  order  was  called.  At  the  time  in  question 
the  applicant  had  been  in  attendance  on  the  bishop 
in  performance  of  his  duties  as  a  rural  dean  of  Bury, 
but  with  due  preoantion  he  had  provided  a  fit  and 
proper  person  to  attend  the  revising-banister's  court 
on  his  behalf,  and  support  his  right  to  remain  on  the 
register. 

''Upon  tbe  application  being  made,  objection  was 
taken  that  the  revistng-barrister  had  no  power  to 
entertain  it.  The  revising^barrister  was  of  opinion, 
first,  that  though  the  list  in  question  had  been  gone 
through,  and  duly  initialed  and  signed,  yet,  as  it 
was  still  in  Ms  power  to  do  in  open  court  all  things 
proper  for  perfecting  the  list,  in  accordance  with  the 
intention  and  purpose  of  the  statutes  in  that  case 
provided,  still  remained.  Secondly,  that  the  marks 
of  erasure  upon  the  name  and  qualifications  of  the 
applicants  in  the  list  accompanied  by  the  initials  in 
the  maigin  were  to  him  sufficient  evidence  that  a  valid 
notice  of  objection  in  this  particular  instance  had 
been  duly  proved  in  open  court,  and  that  it  was  com- 
petent for  him  without  further  proof  of  such  notice  to 
investigate  the  rights  of  the  applicant  to  be  upon  the 
register.  Thirdly,  that  such  investigation,  after  being 
initialed  by  such  notice  is  a  proceeding  in  the  hands 
of  the  revising-barrister  solely,  and  is  not  invalidated 
by  the  absence  of  the  ol^ector  or  his  agent,  qT)  if  pre- 
sent, by  any  refusal  on  ^ir  part  to  assist. 

' '  Being  further  of  opinion  that  the  applicant,  through 
no  default  in  him,  had  been  removed  from  the  register, 
he  did,  in  the  exercise  of  his  discretion,  entertain  the 


application,  and,  upon  investigation  of  the  right, 
being  satisfied  that  he  was  entitled  to  be  on  th« 
register,  he  restored  his  name. 

*'  If  the  Court  should  be  of  opinion  that  the  revising- 
barrister  had  power  to  do  so,  the  name  is  to  remain  on 
the  register,  but  if  otherwise,  it  is  to  be  erased." 

Keant,  Q,C.,  for  the  appellant 

By  6  Yict.  c.  18,  s.  41,  the  revising-barrister  has 
power  to  adjourn  his  Court ;  and  every  such  barrister 
shall,  upon  the  hearing  in  open  Court,  finally  deter- 
mine upon  the  validity  of  such  claims  and  objections, 
and  the  barrister  shall,  in  open  Court,  write  his 
initials  against  the  name  expunged  or  inserted,  and 
shall  sign  his  name  at  the  bottom  of  every  page  of  the 
lists.  When  this  has  been  done,  lus  jurisdiction 
ceases.  The  other  barrister  has  constituted  himself  a 
court  of  appeal  The  40th  section  gives  the  barrister 
no  right  to  correct  such  an  error  iti  the  list 

No  counsel  appeared  for  the  respondents. 

Eble,  C.J. — The  revising-barrister  was  wrong  in 
this  case.  The  question  raised  between  the  objector 
and  voter  was  the  trial  of  a  matter  tn  foro  am* 
tentioso;  the  case  was  heard  in  the  Court;  no 
objection  was  raised  by  the  voter,  and  the  coUeagoe 
of  the  revising-barrister  disposed  of  the  cess  in  fsTonr 
of  the  objector.  On  the  following  day,  tbe  voter 
proved  that  his  absence  was  unaToidabK  and  was  a 
justifiable  absenoe  between  man  and  man:  the 
objector  waa  not  present,  and  the  revising-barrister 
gave  judgment  on  that  occasion  in  &vour  of  the 
voter.  AS(  the  objector  was  not  present  on  that  occa- 
sion, he  was  not  bound  by  the  decision.  If  it  had 
been  merely  the  correction  of  a  clerical  error,  the 
revising-barrister  would  have  had  power  to  correct  it ; 
but  there  is  a  great  distinction  to  be  xnanie  between 
reconsidering  a  daim  after  it  has  been  determined, 
and  the  power  of  correcting  a  clerical  error.  If  there 
are  two  revidng-barristers  for  one  list ;  if  the  one 
takes  a  esse  and  decides  it,  the  other  cannot  reopen 
the  case.  As  the  objeotor  was  not  present  on  the 
second  occasion,  the  judgment  of  the  first  revising* 
barrister  is  binding.  ' 

Bylbs  and  Kkating,  JJ.,  oonouried. 

Jtaigvymtfar  (As  aslant 


C.P. 

11  Jan.  1865. 
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JKeCooPEK. 


Acknowledgment  of  Deed  by  Married  Woman— 
Z  <b  iWilL  4,  c.  74c—Ajfidavit  before  Fuhlic 
Notary  Abroad— Rvle  qf  HiL  T.  14  Geo.  3. 

An  affidavit  verifying  the  acknowledgment  of  a  died 
by  a  married  looman,  taken  by  special  cffinmissioners 
in  Wisconsin,  under  3^4  WiiL  i,  c  74,  is  sufieieni 
if  sworn  before  a  notary  publie,  certified  by  the  Sfcrc- 
tary  of  State  in  Wisconsin  to  have  authorittfto  admi- 


81  Jast.  1S85.] 


THE  NEW  REPORTS. 


243 


nitUr  aUk8  in  that  State,  as  in  substance  eomplying 
wiik  rule  HiL  7.  14  Oto,  Zy  as  to  common  recoveries, 
which  required  the  aJSdavit  to  be  sworn  **  before  some 
mayisirate  of  the  place  where  such  achnowledgment  is 
taken,  having  authority  to  administer  an  oath" 

A  commission  had  been  directed  to  certain  special 
commissioners  in  Wisconsin,  in  America,  for  the  pur- 
pose of  taking  the  acknowledgment  of  a  married 
woman  of  a  deed  disposing  of  her  interest  in  cer- 
tain property  under  the  statute  3  &  4  Will.  4,  c.  74, 
8.  83. 

The  officer  had  objected  to  enrol  the  documents,  on 
the  ground  that  the  affidavit  rerifying  the  acknow- 
ledgment was  sworn  before  a  notary  public,  instead  of 
a  magistrate,  in  Wisconsin.  There  was,  however,  a 
certificate  by  the  Secretary  of  State  in  Wisconsin, 
certifying  that  the  said  notary  was  qualified  to  admi- 
nister oaths  in  that  State. 

The  statute  3  &  4  Will  4,  c.  74,  s.  85,  only  requires 
an  ''affidavit  by  some  person  verifying  the  same." 
The  rules  of  Court  of  Hil.  T.  1834,  are  confined  to 
acknowledgments  taken  in  this  country.  The  officer, 
therefore,  fell  back  on  the  rule  of  HiL  T.  14  Geo.  3, 
which  provided,  as  to  common  zeeoveries,  "  that  if 
the  party  or  parties  shall  be  in  Ireland,  or  in  any 
other  part  or  parts  beyond  the  seas,  then  the  affidavit 
or  affidavits  shall  be  made  by  one  of  the  commis- 
sioners who  hath  taken  the  acknowledgment  of  the 
warrant  or  warrants  of  attorney,  and  shall  be  sworn 
either  before  some  person  duly  authorised  to  take 
affidavits  in  this  Court,  or  before  some  magistrate  of 
the  place  where  such  admowledgmont  shall  be  taken 
hcmng  authority  to  administer  an  oath,  and  in  the 
presence  of  a  public  notary,  which  notary  shall  also 
certify  in  writing  under  lus  hand  and  seal  as  well  the 
due  administoring  of  this  oath  as  also  the  name, 
signatoie,  and  office  of  the  magistrate  administering 
the  same." 

Madeod  now  moved  for  a  rule  to  direct  the  officer 
to  enrol  the  documents. 

Eris,  C  J. — Yon  are  entitled  to  have  the  acknow- 
ledgment enroUed.  The  rule  14  Geo.  3,  requires  the 
affidavit  to  be  sworn  before  a  magistrate  of  the  place 
where  such  acknowledgment  is  taken,  having  autho- 
rity to  administer  an  oath.  It  is  certified  here  under 
the  hand  and  seal  of  the  Secretary  of  State  in  Wis- 
consin, that  this  notary  public  had  authority  to 
administer  an  oath.  The  word  "magistrate"  here 
means  "officer.''  The  essence  of  the  rule  is,  that 
the  affidavit  should  be  sworn  before  some  person 
officially  having  authority  to  administer  an  oath. 
We  have  besides  the  authority  of  two  cases,  Ex 
parte  Mann  (7  Scott,  142),  Bx  parts  EvJUMnson 
(5  C.  B.  499). 

WatiAMS,  K15ATIN0,  and  Willes,  JJ.,  concurred. 

Rule  granted. 


C.  P.  )    Smith,  Appellant  v.  Fore- 

12  Jan.  1865.    )  max.  Respondent. 

REGISTRATION  APPEAL. 
Cmnty  Franchdae — Requisite    Valtu — Adding 
togetJier  Joint  and  Separate  Holdings — 2 
WUl  4,  c.  45,  «.  20;  6  <j&  7  Vict.  c.  18,  s,  73. 

A  rented  and  occupied  solely  during  the  requisite 
period  premises  of  the  value  of  40?.,  arid  also  of  the 
same  landlord,  jointly  with  his  father,  other  premises 
of  the  value  of  6U.  .— 

Held,  that  A  was  not  entitled  to  a  vote  eiOier  wider 
2  m«.  4,  c.  45,  s.  20,  or  under  6  <&  7  ViU.  c.  18,  s.  78, 
and  that  the  respective  values  of  the  joint  and  separate 
holdings  could  not  be  added  together  to  make  up  the 
requisite  amount  of  501. 

This  was  an  appeal  from  a  decision  of  the  revising 
barrister  for  Kent,  to  raise  the  fquestion  whether  the 
claimant  was  entitled  to  a  county  vote  under  the 
following  circumstances :— The  claimant  rented  and 
occupied  solely  during  the  requisite  period,  premises 
of  the  yearly  value  of  40/.  He  also  rented  and  occu- 
pied of  the  same  landlord,  jointly  with  his  father, 
other  premises  of  the  yearly  value  of  64Z. 

The  Reform  Act,  2  Will.  4,  c.  45,  s.  20,  enacts, 
that  "  every  male  person  of  full  age,  and  not  subject 
to  any  legal  incapacity,  who  shall  occupy  as  tenant 
any  lands  or  tenements  for  which  he  shall  be  bond 
fide  liable  to  a  yearly  rent  of  not  less  than  501.,  shall 
be  entitled  to  vote  in  the  election  of  a  knight  or 
knights  of  the  shire,  &c." 

The  Registration  Act,  6  &  7  Vict.  c.  18,  s.  73, 
enacts,  that  "  where  any  such  lands  and  tenements 
shall  be  jointly  rented  and  occupied  by  more  persons 
than  one,  each  of  such  joint  occupiers  shall  be  en- 
titled to  be  registered  and  vote  in  such  election  ...  in 
respect  of  the  lands  and  tenements  so  jointly  rented 
and  occupied,  in  case  the  yearly  rent  for  which  they 
shall  be  hand  fide  liable  in  respect  of  such  lands  and 
tenements,  shall  be  of  an  amount  which,  when  divided 
by  the  number  of  such  occupiers,  shall  give  a  bend 
fide  rent  of  not  less  than  601  for  each  and  every  such 
occupier,  but  not  otherwise." 

It  was  objected  that  the  claimant  had  no  right 
to  a  vote  under  either  of  these  Acts,  and  that  he 
could  not  add  together  the  separate  holding  of  40Z. 
and  the  joint  holding  of  32/.,  so  as  to  make  the  re- 
quisite amount  of  50/. 

The  revising  barrister  allowed  the  vote,  subject  to 
the  present  appeal. 
Son.  R.  Bourke,  for  the  appellant  cited, 
Oadsby  v.  Barrow,  1  Lut.  R.  C.  142. 

Hannen,  for  the  respondent. 

In  Qadsby  v.  Barrow,  the  holdings  were  of  different 
landlords.  It  is  submitted,  that  two  separate  hold- 
ings, under  the  same  landlord,  may  be  tacked  toge- 
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ther,  though  the  point  has  never  been  decided.     "  A 
rent"  does  not  mean  "one  single  rent," 
JUgUia  V.  St.  Pancras^  1  Ad.  &  E.  80. 

[Erle,  C.J. — There  is  a  distinction  between  quali- 
fication for  rating  purposes,  and  qualification  for 
voting  purposes.  In  the  latter  case,  premises  of  502. 
value,  being  held  of  one  landlord,  would  be  a  voucher 
for  the  respectability  of  the  claimant.] 

True.  And  that  voucher  we  have  here.  And  if 
two  single  holdings  under  the  same  landlord  can  be 
added,  then,  on  the  same  principle,  a  joint  and  a 
single  holding  under  the  same  landlord  can  be  added. 
"Not  otherwise"  means  "unless  the  interest  amounts 
to  502." 

The  Registration  Act  was  intended  to  extend  the 
franchise. 

Hon.  R.  BourkCf  was  not  heard  in  reply. 

Eble,  G.J. — I  am  of  opinion  that  the  revising 
barrister  was  wrong.  The  claimant  rented,  and  occu- 
pied solely,  premises  of  the  yearly  value  of  iOl.  only. 
So  that  he  cannot  qualify  without  the  Registration 
Act,  which  was  passed  to  provide  a  qualification  for 
persona  occupying  jointly.  Then  the  words  in  the 
Registration  Act  are  precisely  limited,  and  I  cannot 
say,  that  a  qualification  arises  out  of  them  which  is 
not  within  the  express  words  of  the  enactment.  [His 
Lordship  read  the  73rd  section.]  The  claimant  rents 
and  occupies  a  tenement  jointly  with  his  father,  for 
which  they  are  together  liable  to  the  amount  of  64/., 
which  Ib  too  little.  The  words  do  not  authorise  the 
joining  of  the  two  holdings.  I  do  not  attempt  to 
fathom  the  intention  of  the  Legislature,  further  than 
the  clear  words  of  the  enactment  guide  me.  These 
are  two  separate  Acts,  and  the  claimant  is  not  entitled 
under  either  of  them. 

Williams,  J. — I  am  quite  of  the  same  opinion.  It 
is  impossible  to  come  to  any  other  conclusion,  if  we 
give  any  ordinary  construction  to  the  words. 

Keating,  J. — I  am  of  the  same  opinion.  Without 
the  78rd  section  of  the  Registration  Act,  a  joint  occu- 
pation would  not  have  qualified  or  helped  to  do  so. 

Judgment  for  the  appellant. 


C.  P. 

18  Jan.  1865. 


Cox  V.   BOEKET. 


Practice — Compelling  Attorney  to  Disclose  Plain- 
tiffs  Eesidence — Intent  to  Execute  Attachment 
against  the  Plaintiff^lb  <k  16  Vict.  c.  76, «.  7. 

It  U  no  objection  to  an  order  on  a  plainUff^s  attorney 
to  disdoee  hie  clients  address,  that  the  defendant  wants 
the  information  for  the  purpose  of  executing  against  him 
an  attaehvuntfor  a  debt. 

This  was  a  motion  on  the  part  of  the  plaintiff  to 
rescind  an  order  made  by  Willes,  J.,  nnder  15  &  16 
Vict,  c  76  (Common  Law  Procedure  Act,  1852),  a.  7, 


requiring  the  plaintiff's  attorney  to  declare  the  place 
of  abode  of  his  client.  The  defendant  had  obtaiaed 
an  attachment  against  tlie  plaintiff  for  costs  in 
Chancery ;  and  it  was  alleged  by  the  latter,  and  not 
denied,  that  the  defendant  sought  the  information  for 
the  purpose  of  executing  that  attachment. 

Keane,  Q.C.,  in  support  of  the  motion,  cited, 

ffarris  v.  Holier,  19  L.  J.  Q.  B.  62. 
fWiLLES,  J.— There  the  address  of  the  party  was 
wanted  for  the  purpose  of  prosecuting  criminal  pro- 
ceedings against  her.     Here  the  object  is  an  attach- 
ment for  payment  of  a  debt.] 

[Williams,  J.  — As  a  general  principle  a  party  may 
exercise  a  right  given  him  by  statute,  without  inquiry 
into  his  motives  for  so  doing.  The  question  is  often 
raised,  and  it  is  so  held  at  Chambers.] 

What  is  true  with  regard  to  criminal  proceedings  is 
a  fortiori  true  here.     The   attachment   is   entirely 
collateral  to  this  action. 
He  also  referred  to, 
Pearson  v.  Turner,  16  C.  B.  (n.  s.)  157  ;  33  L  J. 

C.  P.  224 ; 
2  Will.  4,  c.  89  (Uniformity  of  Process  Act),  8. 17. 

£rle,  C.  J.— There  must  be  no  rule.  The  party  hts 
a  right  to  have  this  information  about  his  opponent ; 
and  it  cannot  be  an  objection  that  he  has  already  a 
claim  for  costs. 

Williams,  J.,  concurred. 

Willes,  J.— It  does  not  follow  from  our  decision 
that  Mr.  Justice  Patteson  was  vax)ng  in  Harris  t. 
Holler.    As  at  present  advised,  I  think  he  was  right 

Keating,  J.,  concurred. 

Rule  refused. 


J 


Flatchsri*.  Boodle. 


C.P. 

13, 14  Jan.  1865. 

REGISTRATION  APPEAL. 
Porough  Franchise — Paym^ent  of  Bates—Fro- 
portionate  Payment  by  Incoming  Tenant-- 
17  Geo.   2,  c.  38,  s.  12—2  WHL  4,  c.  45, 
8.27. 

A,  who  claimed  to  he  registered  as  a  10/.  houaekMr 
for  a  borough,  entered  on  his  occupation  before  the  lii 
of  August,  1868.  The  rates  were  made  haXf  yearly, » 
that  the  rate  made  in  April,  1868,  eaOended  to  the 
following  September.  The  out-going  tenant  left  pari  of 
this  rate  unpaid,  and  A  did  not  pay  it,  thoughhepaid 
the  subsequent  rate :  hut  it  was  not  demanded  of  him, 
nor  was  his  name  inserted  in  the  rate.  By  17  Qto.  2, 
c  88,  s.  12,  the  incoming  tenant  is  made  liable  to  p^Jf 
a  proportionate  part  of  such  rate  ;  and  by  2  WUl  ^ 
e.  46,  8.  27,  the  franchise  is  made  eondiUoml  <»  ^ 
payment  by  the  claimant  of  all  rates  payable  from  hm 
in  respect  of  the  premises  for  which  he  claims  :— 

Held  (disaentiente,  Williams,  J.),  that  the prepor- 
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iionaU  pari  of  the  rate  of  April,  1863,  was  not  pay- 
able from  the  etaimant  tnthin  the  27th  section  of  the 
Rtform  Ad,  as  he  had  no  notice  to  pay  from  the  parish 
officers. 

This  was  an  appeal  from  a  decision  of  the  revising- 
banister  for  the  borough  of  Cheltenham,  who  stated 
the  following  case  : — 

*'  The  appellant  objected  to  the  name  of  James  Bur- 
rington  being  retained  on  the  list  of  voters,  on  the 
groimd  that  part  of  the  poor-rate  for  the  qualifying 
year  had  not  been  paid. 

"  It  was  proved  that  the  poor-rates  for  the  parish  in 
▼hich  the  qualifying  premises  are  situate  are  made 
half-yearly  :  that  there  was  one  made  in  April,  1863, 
Mrhich  extended  to  the  following  September,  when 
another  was  made,  which  extended  to  March,  1864, 
in  which  month  the  new  rate  was  made,  which  is  the 
existing  rate.  The  claimant  went  into  the  occupation 
of  the  qualifying  premises  before  the  1st  of  August, 
1S63,  but  paid  no  part  of  the  rate  then  in  existence, 
which  was  not  demanded  of  him,  neither  was  his 
name  inserted  in.  the  rate.  It  was  contended  against 
the  vote,  that,  inasmuch  as  the  27th  section  of  2  Will.  4, 
c.  45,  required  payment  of  all  rates  payable  from 
the  voter,  he  should  have  gone  to  the  overseers  and 
paid  his  proportion  of  the  rate  of  April,  1868,  to 
which  he  was  rendered  liable  by  17  Geo.  2,  c.  38,  s.  12 ; 
and  if  any  dispute  had  arisen  as  to  the  amount,  that 
it  might  have  been  settled  by  two  Justices  in  the 
manner  provided  by  that  section  ;  and  that  such 
omission  on  the  part  of  the  claimant  was  not  reme- 
died by  the  Registration  Act,  as  the  75th  section  of 
that  Act  only  applied  to  a  misnomer,  or  an  inaccu- 
rate or  inanfficient  description. 

"It  appeared  to  me  that,  as  the  Act  of  George  the 
Second  did  not  say  that  the  incoming  tenant  should 
pay,  but  only  that  he  should  be  liable  to  pay,  and  as 
^e  proportion  which  he  was  so  liable  to  pay  must, 
t«fore  he  can  so  pay  it,  be  first  ascertained,  either  by 
agreement  between  the  parties,  or  in  case  of  dispute 
l>y  the  decision  of  two  Justices ;  and  as  by  6  Vict. 
c- 18,  8.  75,  a  person  in  other  respects  qualified  shall 
^  considered  as  having  paid  all  rates  when  he  shall 
hare  lonA  fide  paid  all  sums  of  money  which  he  shall 
have  been  called  upon  to  pay  as  rates ;  therefore  an 
^ascertained  proportion,  which  the  claimant  had 
iierer  been  called  upon  to  pay,  was  not  such  a  rate  as 
iiad  become  payable  from  him  in  respect  of  the  quali- 
tring  premises  within  the  27th  section  of  2  Will  4, 
^  45;  and  therefore  I  retained  the  name  on  the 
register. 

"If  the  Court  shall  be  of  opinion  that  I  was 
^^ngf  then  the  name  of  James  Burrington  is  to  be 
Qpongwl'* 

nOeo.  2,  0.  88,  s.  12,  recites  that  "persons  fre- 
qiiently  nmoT»  oat  of  parishes  and  pkces  withoat 
P^y^tlientwMsesaedon  them,  and  other  persons 
^  ait«r  nd  oempj  their  hooaes  or  tenements  part 


of  the  year,  by  reason  whereof  great  sums  are  annually 
lost  to  such  parishes  and  places  ;"  and  enacts,  "  that 
where  any  person  or  persons  shall  come  into  or  occupy 
any  house,  land,  tenement,  or  hereditament,  or  other 
premises,  out  of  or  from  which  any  other  person 
assessed  shall  be  removed,  or  which  at  the  time  of 
making  such  rate  was  empty  or  unoccupied,  that  then 
every  person  so  removing  from,  and  every  person  so 
coming  into  or  occupying  the  same,  shall  be  liable  to 
pay  to  such  rate  in  proportion  to  the  time  that  such 
person  occupied  the  same  respectively,  in  the  same 
manner  and  under  the  like  penalty  of  distress,  as  if 
such  person  so  removing  had  not  removed,  or  such 
person  so  coming  in  or  occupying  had  been  originally 
rated  and  assessed  in  such  rate;  which  said  pro- 
portion, in  case  of  dispute,  shall  be  ascertained  by 
any  two  or  more  of  his  Majesty's  Justices  of  the 
Peace." 

2  WilL  4,  c.  45  (the  Reform  Act),  s.  27,  confers  the 
borough  franchise  on  occupiers  of  houses,  &c,  of  the 
annual  value  of  lOZ.  if  duly  registered,  "provided  that 
no  such  person  shall  be  so  registered  in  any  year .... 
unless  such  person  shall  have  paid,  on  or  before  the 
20th  day  of  July  in  such  year,  all  the  poor-rates  and 
assessed  taxes  which  shall  have  become  payable  from 
him  in  respect  of  such  premises  previously  to  the  6th 
day  of  April  then  next  preceding." 

6  Yict  c.  18  (the  Registration  Act),  s.  75,  after 
reciting  the  provisions  in  the  Reform  Act  with  respect 
to  rating,  and  tliat  doubts  had  arisen  as  to  the  right 
to  be  registered  where  there  was  a  misnomer,  or  an 
inaccurate  or  insufficient  description  in  the  rate,  enacts 
that  where  a  person  occupies  for  twelve  months  before 
the  31st  of  July,  ftnd,  "  being  the  person  liable  to  be 
rated  for  such  premises,  shall  have  been  called  upon 
to  pay,  in  respect  of  such  premises,  all  rates  made  for 
the  relief  of  the  poor  in  such  parish  or  township, 
during  the  time  of  such  his  occupation  so  required  as 
aforesaid,  and  such  person  shall  have  bond  fide  paid,  on 
or  before  the  20th  day  of  July  in  such  year,  all  sums 
of  money  which  he  shall  have  been  called  upon  to  pay 
as  rates,  in  respect  of  such  premises  for  one  year,  pre- 
viously to  the  6th  day  of  April  then  next  preceding; 
such  person  shall  be  considered  as  having  been  rated 
and  paid  all  rates  in  respect  of  such  premises  within 
the  meaning  of"  2  Will.  4,  c.  45,  and  be  registered 
accordingly. 

DotodesweU,  for  the  appellant. 

The  claimant  is  not  entitled  to  vote.  By  the  Act 
of  George  the  Second  the  incoming  tenant  is  put 
in  the  same  position  as  if  he  had  been  rated  and 
assessed  in  proportion  to  his  occupation,  and  he  is 
made  liable  to  pay  his  proportion  of  the  existing  rate ; 
and  the  claimant  not  having  done  so,  his  proportion 
of  the  rate  has  become  payable  frt>m  him  within  the 
meaning  of  the  27th  section  of  the  Reform  Act.  It 
was  easy  to  ascertain  what  was  due,  and  the  claimant 
had  a  long  time  to  find  it  oat  in  (11  &  12  Yict  c.  90) ; 
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and  in  case  of  dispute  he  could  have  had  the  amount 
settled  by  Justices, 

Bisliop  V.  Smcdley,  2  C.  B.  90  ; 

Ford  V.  Smedley,  12  C.  B.  622 ; 

Moss  V.  Lichfield,  7  M.  &  G.  72. 

Campbell  FosUr  for  the  respondent. 

The  claimant's  name  was  rightly  retained.  The 
proportionate  amount  of  the  existing  rate  to  which 
the  incoming  tenant  is  made  liable  does  not  become 
payable  from  him  till  demanded,  and  then,  if  there  is 
no  dispute  abont  the  amount,  it  becomes  an  existing 
debt ;  if  disputed,  it  must  be  assessed  by  two  Justices, 
and  enforced  by  distress  wammt 

The  only  rates  made  daring  the  claimanVs  occnpa- 
tion  were  thoee  of  October,  1863,  and  April,  1864,  and 
tiie  latter  the  statote  does  not  require  him  to  pay  : 
the  former  he  paid,  bat  in  it  no  mention  waa  made  of 
any  previous  rate  being  due,  nor  was  any  demanded. 
The  outgoing  tenant  may  have  paid  part  or  the 
whole  of  the  rate,  and  it  is  impoasible  for  the  incoming 
tenant  to  ascertain  his  proportion  till  it  is  demanded. 
Bates  and  taxes  are  not  on  the  same  fboting  ;  for  the 
latter  are  ascertained  in  amount,  and  as  Haule,  J., 
points  out  in  Pord  ▼.  SmsdUy  (mtipra),  are  by  statate 
made  payable  quarterly,  whereas  poor-nctes  may  be 
made  at  anytime,  and  for  anyumonnt, andaredue 
when  made. 

But  even  ii  an  nnasentained  amount  which  a  man 
is  liable  to  pay  is  a  sum  '*  payable  from  him  "  within 
wction  27  of  the  Refonn  Act,  the  case  is  cured  by 
«  Vict  c.  W,  8.  76. 

Dowdeswell,  in  reply. 

The  claimant  might  have  tendered  what  he  thought 
due,  or  have  had  it  ascertained.  A  ecrtum  est  quod 
cerium  reddipolest. 

£rle,  C.J. — ^The  question  is,  whether  the  claimant 
is  diaqualified  by  the  non-payment  of  rates  which 
have  become  payable  from  him  in  respect  of  the 
qnalifjring  premises.  The  facts  are,  that  the  claimant 
came  in  before  August,  1868,  and  that  the  course  of 
the  parish  was  to  make  rates  from  half-year  to  half- 
year.  He  paid  all  rates  made  while  he  waa  in  occupa- 
tion of  the  premises,  but  some  portion  of  the  rate  from 
April  to  October,  1863,  was  left  unpaid;  and  it  is 
said  that  that  portion  had  become  payable  from  him 
within  2  Will.  4,  c  46,  s.  27,  by  virtue  of  17  Geo.  2, 
c.  38,  s.  12.  On  this  case  some  arrear  of  that  rate  was 
left  unpaid  by  the  oul^ing  tenant,  but,  till  the 
aitting  of  the  revising-barrister,  the  claimant  went  on 
in  the  belief  that  everything  due  from  him  had  been 
paid.  Mr.  Bowdeawell  says,  that  there  was  « liabili^ 
to  pay  underthe  statute  of  Qeoige  the  Second,  and  that 
the  rate  was  ' '  payable  from  "  the  claimant  by  virtue  of 
tbat  provision ;  but  I  take  its  words  to  mean,  that  the 
daimant  was  subjected  to  be  made  liable  to  pay  a 
proportion  of  the  rate,  and  not  that  he  was  primarily 
liable,  and  the  amount  to  which  he  may  be  made 
liable  depends  upon  «  conttngem^.    Ooosequebtly,  I 


think  the  claimant   is  not  disqualified  under  the 
proviso  to  the  37th  section  of  the  Reform  Act   The 
words   in   that   proviso,   "payable  from  him,"  to 
my  mind  involve  the  idea  of  a  definite  sum  payable  a 
pncsenti,  in  respect  of  which  he  has  been  f;uilty  d 
some  default,  and  not  of  a  dehitum  inprasenii  vAvrn' 
dum  in  futurOf  which  does  not  become  payable  till  it 
is  ascertained.     The  proviso  takes  away  the  fhncbui- 
previously  granted  in  case  the  claimant  has  not  bonu 
his  share  of  the  public  burden  imposed  by  poor-ntd 
and  assessed  taxes.    But  poor-rates  constitute  a  totally 
different  liability  from  taxes,  which  are  payable  by 
certain  instalment^  at  certain  intervals ;  whereas  the 
extent  of  the  poor-rates  cannot  be  foreseen ;  they  an 
laid  according  to  the  requirements  of  the  pariah ;  and  is 
some  cases  a  peremptory  numdamus  may  be  made  by  the 
Queen's  Bench  to  make  and  pay  them  forthwith :  they 
are  due  the  instant  the  rate  is  complete  ;  and  in  prao 
tice  they  are  paid  according  to  the  ability  of  tfai 
parties  rated.    Nobody  can  tell,  within  eommen  ex- 
perience, what  has  been  loft  unpaid  by  the  ont-gMDg 
tenant,  or  what  the  parish  officers  may  call  onbimto 
pay.    It  might  be,  if  the  rate  were  collected  veeklj, 
that  it  would  be  but  a  hal^fienny  or  so  a  week,  aod^ 
out*going  tenant  might  have  left  an  arrear  of  onlja 
week  or  two.     Should  the  incoming  tenant  be  dis- 
franchised on  account  of  a  feiw  pence,  of  which )» 
could  know  nothing  ?    I  think  the  revinng-banistfr 
was  right,  and  that  the  arrear  could  not  become  psy- 
able  till  the  amount  was  ascertained. 

WiLUAKS,  J.— 1  have  the  misfortune  to  differ  bm 
the  rest  of  the  Court  The  fiuachise  here  was  con- 
ferred subject  to  tlie  Ihlfilment  of  oertain  conditioA. 
one  being  that  the  person  claiming  to  vote  shall  ban 
paid,  before  the  20th  of  July,  the  poor-rates  wW 
shall  have  become  payable  from  him  in  respect  of  th 
premises  ;  and  the  question  is  narrowed  to  the  iaquiiy 
whether  the  claimant  has  fulfilled  this  condition.  The 
case  comes  to  this,  whether  the  proportionable  amooitf 
of  the  rate,  to  which  the  claimant  is  made  liable  by  the 
statute  of  George  the  Second,  was  payable  fromhin 
within  the  meaning  of  the  27th  section  of  the  Refom 
Act  Itis  said  thft  it  is  not  payable  by  him,  becanse 
whether  he  is  liable  to  pay  any  given  amount  depeada  od 
a  variety  of  cirounstanoes  not  ascertained,  and  that  till 
they  are  ascertained  no  particular  amount  is  payabk. 
But  the  statute  of  George  says,  he  is  ''liable  to  pay;" 
and  1  think  he  is  liable  to  pay  a  sum  which  heem» 
payable  within  the  statute  of  William  the  Fourth.  1 
apprehend  he  is  liable  to  pay  the  proportionate  part  of 
the  rate  when  ascertained,  exactly  as  if  there  were 
no  difficulty  in  ascertaining  it  When  duly  measured 
it  is  an  exact  amoont^  unvaried  and  unvaiyiog,  what- 
ever the  difficulty  in  getting  at  it  may  be.  is  to  bo 
demand  being  made,  it  cannot  properly  be  nude  for  a 
thing  that  is  already  payable.  He  is,  therefore,  li»U« 
to  the  proportionate  amount,  and  to  the  «uct  od 
which  turns  out  to  be  due.    That  beiatg  ^  ^  ^^ 
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it  is  impossible  to  say  he  has  paid  all  rates  which 
haye  become  payable  from  him  in  respect  of  his  occu- 
pation.  It  may  seem  rather  harsh  to  throw  on  the 
clainiant  the  onns,  not  only  of  showing  that  he  has 
paid  the  rates  due  from  him,  but  also  that  he  has 
taken  steps  to  get  himself  rated»  and  then  that  he 
should  lose  the  franchise  on  aoconnt  of  rates  which 
hare  not  been  demanded  of  him  ;  but  I  do  not  think 
it  can  be  said  he  has  paid  all  the  rates  which  haye 
become  payable  from  him,  inasmuch  as  he  has  not 
paid  the  proportion  of  the  rate  dne  from  him  under 
the  statute  of  George  the  Second,  and  I  think  he  is 
liable  to  pay,  and  it  is  payable  from  him,  under  the 
express  words  of  that  statute. 

WiLLES,  J. — I  am  of  opinion  that  the  course  taken 
bj  the  revising-harrister  was  right, — or,  at  least,  I 
cannot  see  my  way  to  say  that  he  was  wrong.  The 
qaestion  is,  no  doubt,  one  of  very  considerable  nicety. 
The  incoming  tenant  could  not  know  what  portion  of 
the  rate  was  paid,  and  no  claim  was  made  on  him  by 
the  parish  officers.  The  revising^barrister  held  there 
was  a  distinction,  amounting  to  a  difference,  between 
non-payment  of  such  a  rate,  and  non-payment  of  a 
nte  made  while  the  claimant  was  in  occupation.  The 
incoming  tenant  cannot  in  any  sense  be  said  to  be 
bound  to  take  notice  whether  such  a  rate  was  paid  :  un- 
less we  go  the  length  of  saying  he  was  bound  to  inquire, 
he  conld  not  know.  The  statute  of  George  the  Second 
was  not  intended  to  regulate  generally  the  rights  of 
outgoing  and  incoming  tenants,  but  to  give  the 
l>arish  officers  a  remedy  in  respect  of  a  proportion  of 
the  rate  according  to  the  time  of  occupation ;  and 
pronaion  is  made  for  the  case  of  an  outgoing  tenant 
&ot  paying  the  rate.  There  is  a  distinction  between 
the  ordinary  liability  to  pay  a  rate,  and  the  con- 
ditional liability  to  pay  where  the  outgoing  tenant 
has  not  done  so. 

Bnt  in  considering  this  Act  we  should  bear  in  mind 
that  the  register  is  evidence  of  the  right  to  vote,  and 
tHat  the  liability  under  the  statute  of  George  is  a 
condition  imposed  on  the  right  of  franchise.  There  is 
no  reason  why  you  should  not  apply  to  it  the  ordinary 
law  with  respect  to  conditions ;  and  I  cannot  get  it 
out  of  my  mind  that  the  parish  officers  here  maybe 
considered  in  the  same  light  as  the  obligees  of  an 
ordinary  bond,  and  the  claimant  as  the  obligor.  If 
the  condition  is  not  performed  notice  should  be 
Riiven,  and  according  to  the  ordinary  principle  as  to 
who  is  to  ^ve  notice,  it  must  be  the  person  who 
is  to  receive  the  money,  otherwise  there  is  no 
forfeiture.  That  person  is  here  i-epresented  by  the 
parish  officers.  The  notice  shoidd  be  given  before 
forfeiture  of  the  right,  and  there  is  no  default  till  it 
i^  given.  On  the  whole,  I  think  the  revising-barrister 
was  right 

KiATiKo,  J.— I  agree  with  the  Lord  Chief  Justice 
i^nd  my  Brother  Willes,  that  the  claimant,  not  having 
himself  vtumuxilj  any  knowledge  of  the  state  of 


things  which  would  make  the  existing  rate  payable  by 
him  when  he  entered  on  the  occupation,  there  was  an 
obligation  on  some  one  to  give  him  notice,  and  I  think 
it  was  for  the  pariah  officers  to  do  so.  The  statute  of 
Qeoi^i^  the  Second  contemplates  the  outgoing  tenant 
going  away  and  leaving  the  rate  unpaid,  and  the  rate 
so  unpaid  would  become  payable  by  the  incoming 
tenant.  But  it  is  a  reasonable  construction,  that,  as 
no  demand  was  made  and  no  notice  given,  which 
would  make  the  rate  payable  by  him,  it  is  not  shown 
that  the  rate  had  become  payable  frt>m  him  within 
the  statute  of  William  the  Fourth. 

Judgmmtfor  the  respondent  {without  costs). 


U  Jak.  1865. 


iFoY,  et  uxor,  v.  The  Lokdok, 
Brighton,  and  Southcoast 
BAIX.WAT  Company. 


Negligence  of  Railway  Company  in  not  providing 
FUUform — Injury  to  Pojumger  Jumping 
frorm  the  Train, 

A  passenger  on  a  railtoay  loas  requested  hy  a  porter  to 
gel  out  where  there  was  nopUxtforrfiy  and  jumped  from 
the  upper  step  of  the  carriage  to  the  ground,  without 
availing  heru\f  of  am  intermediaU  stsp^  a/nd  was 


Held,  that  there  was  evidence  of  negUgonee  on  the 
part  of  the  railway  company  to  go  to  the  jury. 

The  female  plaintiff  was  a  passenger  in  a  second- 
class  carriage  by  the  defendants*  railway  from  Croydon 
to  Tendon.  When  the  train  in  which  she  was  arrived 
at  the  London  Bridge  Terminus,  it  drew  up  outside 
the  station  at  a  dpot  where  there  was  no  ittised  plat- 
form, the  raised  platform  itself  being  occupied  by 
trains  which  had  previously  arrived,  and  she  was 
requested  by  one  of  the  defendants*  servants  to  get  out 
there.  She  accordingly  availed  herself  of  the  assist- 
ance of  a  gentleman,  and  jumped  from  the  iron  step  of 
the  carriage  to  the  ground,  and  in  so  doing  received  a 
severe  jar,  and  injured  her  spine.  Between  the  iron 
step  from  which  she  jumped  and  the  ground  was  a 
long  wooden  step,  which  ran  the  whole  length  of  the 
carriage,  and  she  might  have  turned  round  with  her 
face  to  the  carriage,  and  stepped  first  from  the  iron 
step  to  the  wooden  one,  and  then  from  that  to  the 
ground.  The  train  would  ultimately  have  been  drawn 
up  to  the  raised  platform.  Under  these  circumstances 
the  present  action  was  brought,  the  first  count  of  the 
declaration  la3ring  a  breach  of  duty  safely  and  securely 
to  carry  from  Croydon  to  London,  and  to  provide  a 
proper  platform  there  ;  and  the  second  count  laying  a 
breach  of  contract  to  carry  safely  to  the  platform. 
The  plaintiffs  recovered  by  the  verdict  of  the  jury  500/, 
damages. 

BoviU,  Q.  0,t  now  moved,  pursosat  to  leave  reserved, 
to  enter  a  verdict  for  the  defendants*  on  the  ground 
that  there  was  no  evidence  to  go  to  the  jury ;  or  if 
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there  were  any  evidence,  to  reduce  the  damages  to  a 
noiiiinal  amoant. 

He  contended  that  there  was  no  evidence  of  negli- 
gence to  support  the  verdict,  and  that  the  injury  was 
caused  not  only  by  the  voluntary  act  of  the  female 
plaintiff,  but  also  by  her  jumping  in  such  a  manner  as 
to  fall  on  her  heels,  with  her  feet  flat 
He  cited, 

Wilkinson  v.  Fairrie,  1  H.  &  C.  633  ; 

Cornman  v.  The  Eastern  Counties  Railway  Com- 

pany,  4H.  &N.  781; 
Cotton  V.  Wood,  8  C.  B.  (n.  s.)  568. 

Erle,  C.J. — I  am  of  opinion  that  it  was  a  question 
for  the  jury,  and  one  in  which  we  are  not  authorised 
to  interfere. 

Williams,  J. — The  conduct  of  the  defendants  ren- 
dered it  competent  for  the  jury  to  find  that  they  were 
guilty  of  negligence,  for  the  mode  of  descent  to  which 
the  plaintiff  was  put  was  not  a  reasonable  one.  Then 
comes  the  question,  whether  she  caused  the  accident  by 
negligence  on  her  own  part,  and  the  jury  negative 
that.  It  may  be,  perhaps,  that  she  was  not  very  dis- 
creet in  her  mode  of  descent 


WiLLES  and  Keating,  JJ.,  concurred. 
Leave  to  appeal  was  refused. 


Rule  refused. 


T^'  \     PHILLfPS  V.    EmMEKS. 

22,  2i  Nov.  1864.    ) 

Interrogatories,  Disallowance  of,  by  Judge — 
Practice  at  Chambers, 

A  Judge  at  Chambers  rigJUly  disallows  interrogatories 
which^  on  the  whole,  are  loosely  and  carelessly  drawn, 
although  there  may  be  one  or  two  out  of  the  several 
questions  unoijeetionable. 

On  the  other  hand,  it  may  be  a  useful  exercise  of  a 
Judge's  discretion  in  the  case  before  him,  to  allow  inter- 
rogatories which  on  the  whole  are  properly  drawn,  on 
striking  out  one  or  two  irregular  questions. 

Neither  the  Judge  at  Chambers,  nor  the  Court  on 
motion,  will  undertake  the  reforming  of  oljectionabU 
interrogatories. 

In  this  action,  brought  by  an  assignee  of  a  lease  for 
breach  of  covenant,  for  inter  alia  removal  of  fixtures, 
an  application  was  made  to  Martin,  B.,  at  Chambers, 
for  an  order  to  administer  interrogatories  to  defendant 
His  Lordship  refused  the  application,  on  the  ground 
that  several  of  the  questions  asked  were  irregular  and 
objectionable. 

Baylis  moved  for  a  rale  to  show  cause  why  the 
interrogatories  should  not  be  allowed.  He  submitted 
that  questions  relevant  to  the  subject-matter  of  the 
action,  and  which  would  be  required  to*  be  answered 


were  the  witness  in  the  witness-box,  should  be  allowei 
He  cited, 

Zelinksi  v.  Maliby,  10  C.  B.  (n.  s.)  839. 

Cur,  adv.  tulL 

24  Nov.  1864. 

Pollock,  C.B.,  gave  judgment  :— 

We  have  looked  into  the  interrogatories  in  this  case, 
and  think  that  we  should  not  interfere  with  nij 
Brother  Martin's  discretion.  The  provision  for  interro- 
gating the  parties  to  the  suit  is,  no  doubt,  animportaBt 
means  of  eliciting  truth,  and  therefore  a  valuahle  aid 
in  the  administration  of  justice  ;  but  it  is  not  to  b« 
expected  that  Judges  at  Chambers,  or  the  Court— still 
less,  indeed,  the  Court— can  take  on  themselves  \k 
duty  of  settling  interrogatories  which  may  be  framed 
with  great  latitude  or  great  carelessness.    When  such 
interrogatories  come  before  a  Judge,  I  think  he  ma; 
well  say,  ''  It  is  not  for  me  to  settle  interrogatories, 
and  these  are  in  such  a  condition  that  they  must 
be  reformed,   and  put  into  a  condition  likely  to  be 
approved  by  the  Judge."  And  certainly  I  donotthiok, 
because  there  may  be  one  or  two  out  of  the  several 
interrogatories  which  could  be  allowed,  that  the  Jadge 
is  to  pick  them  out  as  satisfactory,   and  reject  the 
others.     It  is  a  matter  for  his  discretion.    On  the 
other  hand,  if  there  be  one  or  two  questions  pat  with 
respect  to  any  doubtful  matter,  it  may  well  be  that, 
upon  striking  them  out,   the  Judge  will  do  well  to 
allow  the  interrogatories  as   a  whole ;   but  if  they 
appear  to  have    been  carelessly    or    inconsiderately 
drawn,  with  diverse  questions,  taking  the  chance  of 
their  being  allowed,  the  Judge  may  well  request  that 
they  should  be  reformed.     It  may  be  remarked,  with 
i-eference  to  the  case  before  us,  that  there  are  several 
very  objectionable  questions.     Now,  it  is  assumed  ia 
the  action  that  the  defendant  had  improperly  removed 
certain  fixtures  at  the  expiration  of  his  lease,  whi:h 
fixtures,  it  is  supposed,  were  on  the  demised  premises 
when  the  lease  was  granted.     Take,  then,  two  qoes- 
tions,  numbers  four  and  five.     **  Were  there  not  then 
— viz.,  at  the  date  of  the  lease— or  at  any  and  wbat 
other  time,  shelves  and  hand-rail  in  the  closet  in  tk 
front  room  east,   second  floor  ? "    Now,  unless  they 
were  there  when  the  lease  was  granted,  it  is  quite 
unimportant,  and  the  landlord  had  no  right  to  any  of 
them.    Then,  "Was  there  not  then,  or  at  any  other 
and  what  time,  a  bedroom,  the  back-room  west,  second 
floor!"     Whoever  framed  these  interrogatories  M 
not  attend  to  the  time  when,  for  the  purpose  of  giving 
the  landlord  a  right  to  inquire  at  all,  the  fixtures 
ought  to  be  on  the  premises. 

RuUrtfus^ 

iVbte.— See 
Robson  V.  Cooke,  27  Lu  J.  Ex.  151. 
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Cator  v.  Lewisham  Board 
OF  "Works. 


Coram— Erle,  C.J.,  Pollock,  C.B.,  BvLEsand  Keat- 
iXG,  JJ.,  Bramwell,  Channell,  and  Pioott,  BB. 

Metropolis  Local  Management  Acts  (18  d:  19 
Vict,  c  120) — Sewerage  Works — Pollution  of 
Water — Remedy  of  injured  Party, 

A  district  hoard  of  vx)rJcs,  acting  under  the  provi- 
sions of  the  Metropolis  LoccU  Management  Act^  in  the 
axadion  of  sewerage  works  in  their  own  district,  fovUed 
a  stream  passing  through  their  district,  and  thereby 
pdlttUd  the  %oater  of  such  stream  beyond  their  district, 
and  created  a  nuisance  upon  lands  lying  withoiU  their 
district:-- 

Held,— Pollock,  C.B.,  and  Pigott,  B.,  dissentien* 
ii\m— {reversing  the  judgment  of  the  Queen*s  Bench, 
holding  the  owner  of  the  lands  to  the  remedy  for  com^ 
pensation  protrided  bij  the  Metropolis  Local  Management 
Ad,  8.  86),  that  an  action  at  law  might  be  maintained 
tn  respect  of  such  injury. 

The  facts  of  this  case  were  very  concisely  stated  in 
the  judgment  of  the  Court  below,  as  follows  : — 

The  drainage  of  the  district  of  Lewisham  has  for 
many  years  been  carried  into  a  stream,  called  the 
County  Bridge  Stream,  which  stream  flows  into  a 
ri?er,  called  the  Pool  River,  both  of  which,  in  their 
progress  onward,  flow  through  land  belonging  to  the 
plaintifT  beyond  the  limits  of  the  Lewisham  district. 
The  population,  and  the  number  of  houses  in  a  part 
of  the  Lewisham  district  having  of  late  years  greatly 
increased,  and  the  want  of  additional  drainage  having 
t>^ca«ioned  an  accumulation  of  offensive  matter,  causing 
Prions  inconvenience,  the  defendants,  the  Board  of 
Health  for  the  district,  executed  the  drainage  works 
'5Uted  in  the  ease,  availing  themselves,  as  heretofore, 
of  the  County  Bridge  Stream  to  carry  off"  the  sewage 
matter.  The  effect  of  the  additional  and  more  effec- 
tive drainage  has  been  to  cause  a  quantity  of  offensive 
matter  to  pass  into  tho  County  Bridge  Stream  and 
Tool  River,  sufficient  to  poUute  the  water  (which  before 
vas  affected  by  the  drainage  only  in  an  inappreciable 
di^rree)  to  such  an  extent  as  to  cause  substantial  injury 
to  the  plaintiff. 

The  Court  of  Queen^s  Bench  decided,*  not  without 
^me  hesitation,  that  the  remedy  of  the  owner  of  the 
injured  lands  was  by  proceedings  for  compensation 
under  the  Act,  and  not  by  action  at  law.  From  this 
decision  the  plaintiff  now  appealed. 

lush,  0.(7.,  {Bovill,  Q,C,,  with  him,)  for  the  ap- 

rtUant 

MeUish,  Q.C,,  {Raymond  with  him,)  argued  for  the 
defendants. 


•  )  N.  R.  63& 


28  Nov.  1864. 

Their  Lordships,  having  taken  time  to  consider, 
now  delivered  judgment  seriatim;  £rle,  C.J.,  Btles 
and  Keating,  JJ.,  Bbamwell  and  Channell,  BB., 
being  of  opinion  that  the  plaintiff  was  entitled  to 
maintain  an  action;  Pollock,  C.B.  and  Pioott,  B. 
holding  the  contrary  opinion,  and  supporting  the 
decision  of  the  Court  below. 

The  majority  of  the  Court  being  in  favour  of  the 

plaintiff. 

Judgment  of  the  Court  below  reversed. 


26,  29  Nov.  1864 


.! 


and  Httbble. 


Comm— Erle,  C.J.,  Pollock,  C.B.,  Btles  and 
Keating,  JJ.,  and  Bramwell,  Channell,  and 
Pigott,  BB. 

Negligent  Performance  of  Statutory  Duty — 
Action  for  Damages  —  Metropolis  Local 
Management  Act  {IS  <k  19  Vict.  120)  «.  77, 
110,  111. 

An  omission  to  perform  properly  a  duty  imposed  by 
statute  in  respect  of  work  done  under  the  authority  of 
the  stcUute,  entails  as  well  iipon  the  employer  of  the 
contractor,  as  upon  the  contractor  himself,  liability  for 
danuige  caused  by  such  omission : — 

So  held  {reversing  the  judgment  of  the  Court  of 
Q,ueen*s  Bench),  under  the  Metropolis  Local  Manage- 
ment  Act,  sections  77  and  110. 

The  penalty  imposed  by  section  111  of  the  said  Act  is 
a  cumulative  remedy. 

Hole  V,  The  Sittingboume  Bailway  Company,  6 
H.  k  N.  488 ;  30  L.  J.  Ex.  81,  recognised. 

Appeal  from  the  decision  of  the  Court  of  Queen^s 
Bench.  Tho  defendant  Pullen  was  the  owner  of  cer- 
tain premises,  and  he  employed  the  other  defendant, 
Hubble,  to  make  a  drain  therefrom  to  the  sewer.  The 
work  was  done  under  the  authority  of  the  18  &  19 
Vict.  c.  120  (Metropolis  Local  Management  Act),  s.  77. 
In  the  course  of  the  work  a  trench  was  cut  across  the 
footpath  of  the  public  highway  ;  and  it  was  in  conse- 
quence of  the  insecure  fiUing  up  of  the  ground  which 
had  been  removed  during  this  operation,  that  the 
accident  happened  for  which  the  action  was  brought. 
The  jury  found  their  verdict  against  the  defendant 
Hubble  (the  contractor),  and  the  verdict  was  at  the 
same  time  entered  for  the  defendant  Pullen  (the  em- 
ployer) by  the  direction  of  the  learned  judge. 

The  Court  of  Queen's  Bench  refused*  a  rule  to 
enter  a  verdict  against  the  employer,  Pulleo,  and  the 
plaintiffs  now  appealed. 

The  case  was  argued  by  Joseph  Brown  (Daly  with 
him),  for  the  appellants,  and  by  J7.  James,  for  the 
respondent. 

.     .         •  2  N.  B.  18. 
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For  the  appellants  it  was  contended  that  the  liability 
of  the  employer  rested  on  the  breach  of  a  statutory 
daty,  and  not  on  the  ordinary  doctrine  of  negUgence  ; 
and,  for  the  respondents,  that  the  contractor  had  been 
guilty  of/misfeasanoe,  for  which  the  employer  could 
not  be  liable,  he  having  selected  a  competent  person 
for  the  work. 

The  following  cases  were  cited  in  the  course  of  the 
arguments, 

ITole  y.  SiUinghoume  Railway  Company,  6  H.  & 
N.  488 ;  80  L.  J.  Ex.  81 ; 

Couch  y.  Steel,  8  K  &  B.  414  ; 

Piehard  y.  Smiih,  10  C.  B.  (n.  b.)  470  ; 

Overton  t.  Freeman,  11  C.  B.  867 ;  21  L.  J.  C.  P. 
52; 

Blake  y.  Thirsk,  2  K.  B.  80  ;  82  L.  J.  Ex.  188. 

Cur,  adv,  vuU. 
29  Nov.  1864. 

Erlb,  C.J.,  deliyered  judgment  It  appealed  at 
the  trial  that  the  defendant  (PuUen)  had,  under  the 
Act,  employed  a  contractor  to  make  and  fill  up  the 
drain,  but  that  by  the  negligence  of  such  contractor 
the  trench  was  not  properly  filled  in,  and  the  damage 
ensued.  Upon  the  ground  that  the  employer  was  not 
liable  for  the  negligence  of  the  contractor,  the  yerdict 
was  entered  in  favour  of  the  employer  and  against 
the  contractor— leave  being  given  to  the  plaintifln  to 
move.  The  Court  of  Queen's  Bench,  however,  re- 
fused the  rale,  and  this  is  an  appeal  against  their 
judgment.  Section  77,  which  authorises  the  making  of 
the  drain  into  the  sewer,  implies  the  daty  to  fill  up  the 
ground  properly ;  and  by  section  110,  whenever  any 
person  breaks  up  the  street,  he  shall,  with  aU  conve- 
nient speed,  finish  the  work  and  fill  in  the  ground  so 
as  to  make  safe  the  broken  surfiaoe.  The  case  of 
Hole  v.  SUtingbounu  Bailioay  Cornpany  (6  H.  &  N. 
488  ;  30  L.  J.  Ex.  81),  was  cited  and  relied  on  for  the 
appellants ;  it  being  urged  that  the  person  who  has 
the  drain  made  is  responsible  if  the  duty  cast  upon 
him  by  the  Act  is  not  duly  performed,  damage  en- 
suing ;  and  that  the  ground  of  action  here  was 
not  a  wrongful  act  of  commission  by  the  contractor 
beyond  the  scope  of  his  employment,  but  an  omis- 
sion to  perform  the  statutory  duty  imposed  on  the 
person  who  mskes  the  drain  under  the  authority  of 
the  Act. 

In  Sole  v.  SiUinghoume  Railtoay,  a  duty  was  im- 
posed by  statute  on  the  company,  to  make  a  bridge 
which  would  open ;  but  the  contractor  whom  they 
employed  made  a  bridge  which  would  not  open  as 
required  by  the  statute,  and  they  were  held  answer^ 
able  upon  the  ground  of  omitting  to  perform  the 
statutory  duty.  There  the  Chief  Baron  considered 
that  it  is  no  answer  to  a  breach  of  an  undertaking  or 
contract  to  do  work,  that  the  contractor  employed  to 
do  it  has,  by  his  neglect,  caused  a  breach ;  and  the 
distinction  was  made  as  to  the  case  of  a  contractor 
doing  a  wrongful  act  not  in  accordance  with  his  con- 
tract; in  which    case   the   employer  would  not  be 


,  liable.  Now,  the  obligation  imposed  by  statute  is 
analogous  to  that  created  by  an  undertaking.  In 
Piekard  v.  SnUih  this  distinction  is  also  made  by 
my  Brother  Williams,  it  having  been  there  held  that 
the  employer  was  responsible  for  the  neglect  of  a 
coal-dealer,  whom  he  had  employed,  in  omittisg  to 
close  up  an  opening  made  by  Uie  eoal  dealer  for  the 
purpose  of  allowing  the  coals  to  be  shot  down.  It 
therefore  appears  to  us  that  PuUen  cannot  be  relieved 
firom  liability  for  the  omimion  to  fill  in  the  gronnd 
sufficiently ;  and  we  are  of  opinion  that  the  daty  was 
implied  in  the  grant  of  the  power  to  open  the  dnia 
in  section  77,  and  is  eiqtresaed  in  section  110. 
As  to  section  111,  the  penalty  thereby  imposed 
is  a  cumulative  remedy.  The  only  matter  lei\  to 
us  is  whether  the  verdict  should  be  entered  against 
the  employer,  Pullen,  and  our  judgment  is  in  the 
affirmative. 

Judgment  reventd. 


Ek.  Oh. 

30  Nov.  1864. 


Mabdick  and  Another  f. 
Marshall. 


Cornw— Pollock,  C.B.,  Ciiomptox,  Mellob,  and 
Shke,  JJ.,  and  Bbahwell  and  Pioott,  BB. 

Providonal  Director  of  Company^  LwJtnlity  of 
—  AtUkorUy  of  Secretary  —  Frincipd  and 
Agent, 

The  promaional  directors  of  a  company  in  the  eoum 
of  formation  entered  into  an  agreement  with  their 
secretary,  who  was  getting  ^^p  the  company,  thai  ^ 
should  not  he  personally  liable  for  preliminary  expensa. 
They  passed  a  resoltUion  directing  the  secretary  to  ^ 
their  prospectus  advertised:  he  employed  the  pUmiip 
for  thispurpose^  and  thowed  them  the  resolution  toUk' 
out  the  knowledge  of  the  directors : — 

Held,— ^  said  agreement  being  unknovm  to  the 
plaintiffs,  and  the  order  given  by  the  secretary  being 
within  the  apparent,  though  beyond  the  real,  limits  of 
his  authority,  —  that  the  defendant  was  personally 
UMc 

This  was  an  appeal  from  the  judgment  of  the  Conrt 
of  Common  Pleas. 

The  plaintiiiB  were  advertising  agents,  and  sued 
the  defendant  for  work  done  and  for  money  paid  for 
the  insertion  in  several  nevrspapers  of  advertisements 
of  the  Adelaide  Port  and  Railway  ExtonsioB  and  Land 
Company ;  of  which  company  the  defendant  was  a 
provisional  dixwtor. 

The  company  was  projected  by  one  Allen,  who  canie 
from  Australia  to  England,  and  he  and  one  Pape 
agreed  that  between  them  they  should  receive  10,000/. 
for  getting  up  the  company,  and  that  they  should 
bear  all  the  preliminary  exp^ises.  Defendant, 
amongst  others,  became  a  director  at  the  request  of 
the  company's  engineer,  who  told  him  that  Pape 
and  Allen  would  bear  all  the  preliminaiy  expenses. 
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And  the  same  representation  was  made  to  him  by  the 
compan3r^9  solicitors.  On  this  assurance  the  defen* 
dant  became  a  proTisional  direetor. 

T2m  terms  of  the  prospectas  were  then  settled, 
Payne  being  therein  described  as  secretary,  and  defen- 
dant as  a  provisioBal  director.  The  board,  at  a  meet- 
ing, resolved  that  the  prospectos  be  approred,  printed, 
and  adyertised;  and,  pursuant  to  this  resolution, 
Payne,  the  secretary,  requested  the  plaintiffs  to  ad- 
vertise the  prospectus.  The  plaintiffs  asked  him  for 
his  authority,  and  he  showed  them,  at  the  corapany*s 
offices,  bat  without  the  knowledge  of  the  directors, 
a  minute  of  the  above  resolution.  The  advertisements 
were  thereupon  inserted,  and  the  pkintiffil  sent  in  their 
bill  to  Payne  debiting  the  company,  and  afterwards 
charged  the  defendant  in  this  action. 

The  verdict  was  for  the  plaintiiB,  and  the  Court 
below  refused  a  rule  to  enter  a  nonsuit,*  and  the 
defendant  now  appealed. 

Luak,  Q.C,t  for  the  appellants;  M.  Ohamh&n,  Q.C., 
Joseph  Brown^  and  Murpky^  for  the  respondents* 

For  the  appellants  it  was  argued,  that  if  the  resolu- 
tion had  been  that  the  secretary  waa  to  bear  the  costs 
of  advertising,  he  would  have  had  no  authority  to 
pledge  the  defendant's  credit,  and  that  the  like  con- 
sequence followed  from  the  actual  agreement  subsist- 
ing between  defendant  and  the  secretary.  Also  that 
the  secretary  had  exceeded  his  powers  in  making  public 
the  resolution  which  was  a  memorandum  in  the  com- 
pany's book, 

Bvam*8  Charity  v.  Bank  of  England,  S  H.  of  L. 
Ca.  889 ; 

Swan  v.  North  BrUish  Company,  2  N.  R.  521 ; 
82  L.  J.  Ex.  273  ; 

BeyneUr.  Lewis,  15  M.  &  W.  517  ; 

W^d$  V.  HopkiM,  15  M.  &  W.  519 ; 

BenniU  v.  Ctonb,  5  Exch.  292. 

For  the  respondents  it  was  aigued  that  the  agree- 
ment between  the  defendant  and  the  secretary  could 
not  limit  or  control  the  authority  incident  to  the 
secretary's  official  position ;  and  that  the  resolution 
was  receivaUe  in  evidence,  and  was  in  itself  a  sufficient 
authority, 

Duk^  of  Beaufort  v.  Nield,  12  C.  k  F.  248  ; 

Bom  v.  NuJbolU,  1  Salk.  289« 

Pollock,  C.B.,  said  that  the  judgment  of  the 
Court  below  must  be  affirmed.  The  resolution,  which 
it  was  contended  had  been  wrongfully  shown  by  the 
secretary,  could  not  be  kept  from  the  jury  ;  and  as  it 
had  been  admitted  and  acted  upon  as  evidence,  the 
defendant's  liability  in  this  action  could  not  be  defeated 
by  reason  of  the  private  agreement  with  the  secretary. 
The  resolution  and  the  private  agreement  conflicted, 
and  the  jury  had  decided  upon  the  evidenee.    The 

•  4  N.  R  21. 


question  really  was,  was  thwe  evidence  for  the  jury, 
and  we  think  there  was,  and  that  the  verdict  should 
be  upheld. 

Judfffneni  c^rmcd, 

•  T^*      ,1-.     \    BE^•HAM  e.  BEOADmrRsx. 
1,  2  Djbo.  1864.    S 

Cbmm— Erle,  C.J.,   Crompton,  Keating,  Black- 
burn, Mellor,  and  Suee,  JJ. 

Deed  of  Composition — Bankruptcy  Act^  1861, 
9,  192 — Inequality. 

Dud  of  composition  under  the  Bankruptcy  Act,  1861, 
8,  192,  executed  by  the  statutory  majority  in  number 
and  value  of  creditors,  and  made  between  the  debtor  of 
the  one  part,  and  *'  the  several  persons  whose  names 
and  seeds  care  hereurUo  respectively  subscribed  and  set,** 
die.,  of  the  other  part. — Covenant  by  the  debtor  with  the 
**said  several  persons  parties  hereto  qf  the  other  part 
respectively,  duir  respective  eseeeutors,**  dec.,  for  pay* 
mmt  of  a  composition  of  five  shillings  in  the  pound, — 
Several  of  the  oredUors,  — the  plaintiff  amongst  the 
nvanber,  — were  sian-assenting  creditors  :^ 

Held  (affirming  the  Court  of  Exchequer),  that  tJte 
deed  imm  bad  under  section  192,  for  that  the  non- 
assenting  creditors,  who  were  neither  themselves,  nor  by 
trustees  in  their  behalf,  parties  to  the  deed,  were  unahU 
to  mu;  wherejore  the  deed  was  not,  upon  the  face 
of  it,  for  the  equal  benefit  of  all  the  creditors  of  the 
debtor: 

Held  also,  thai,  for  the  purpose  of  curing  the  inequa- 
lity, it  was  an  untemtUe  proposition  that  the  assenting 
creditors  might  be  taken  to  be  trustees  eovenasUing  with 
the  debtor  for  the  whole  body  of  his  creditors. 

Appeal  from  a  judgment  of  the  Court  of  Exchequer. 

The  defendant  had  pleaded,  in  answer  to  an  aetion 
by  plaintiff  for  goods  sold,  a  deed  of  cempoeition 
under  the  Bankraptcy^Act,  1861,  section  198.  The 
plea  was  demurred  to,  but  the  Court  below,*  following* 
a  previous  case  in  the  same  Court,  f  gave  the  plaintiflT 
judgment,  and  from  this  decision  the  defendant  now 
appealed. 

The  material  part  of  the  deed  was  as  fd^lows  :— > 

"  This  indenture,  made,  &c.,  between  M.  B.  Ben* 
ham  of,  &c.,  of  the  one  part,  and  the  several  persons 
whose  names  and  seals  are  hereto  respectively  sub- 
scribed and  set,  being  severally  creditors  in  their  own 
right,  or  in  co-partnership,  or  being  agents  or 
attorneys  of  creditors  of  the  said  M.  B.  Benham,  of 
the  other  part.  Whereas  the  said  M.  B.  Benham  is 
indebted,  amongst  others,  unto  the  several  persons 
parties  hereto  of  the  other  part,  or  their  respective 
principals,  in  the  several  sums  of  money  set  opposite 
their  respective  names  in  the  schedule  hereto,  and 
being  unable  to  pay  his  debts  in  full,  he  hath  agreed 

•  3  N.  R.  436 ;  3  H.  &  0.  84 :  S3  L.  J.  Bx.  47. 
t  DM  y.  King,  3  N.  R.  436 ;  2  H.  ft  0.  84. 
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to  enter  into  the  covenants  hereinafter  on  his  part 
contained,*   and  in  consideration  thereof  the    said 
sereral  persons  hereto  of  the  other  part  have  agreed  to 
enter  into  the  covenants  hereinafter  on  their  parts 
contained ;  now  this  indenture  witnesseth,  in  conside- 
ration of  the  premises,  he  the  said  M.  B.  Benham 
doth  herehy  for  himself,  his  heirs,   executors,    and 
administrators,  covenant  with  the  said  several  persons 
parties  hereto  of  the  other  part  respectively,  their 
respective  executors,  administrators,  and  assigns,  in 
manner  following— that  is  to  say,  that  he  the  said 
M.  B.  Benham,  his  executors,  or  administrators,  will 
pay  unto  all  and  every  the  present  creditors  of  him 
the  said  M.  B.   Benham  the  sum  of  five  shillings 
sterling  in  the  pound  on  the  several  amounts  of  the 
respective  debts  of  such  creditors,  by  two  equal  instal- 
ments   at   intervals   of   nine    and   fifteen    calendar 
months  from  the  day  of  the  date  of  these  presents.  .  .  . 
And  further,  that  in  case  the  said  several  persons 
parties  hereto  of  the  other  part,  their  or  any  or  either 
of  their  partners,  executors,  or  administrators,  shall 
sue  or  prosecute  at  Law  or  in  £qtiity,  or  do,  or  cause 
to  be  dohe,  any  act,  matter,   or  thing  whatsoever, 
whereby  or  by  means  whereof  the  said  M.  B.  Benham, 
his  heirs,  executors,  or  administrators  shall  or  may  be 
sued,  prosecuted,  or  molested  for  any  such  debt  or 
debts  now  due  as  aforesaid,  contrary  to  the  foregoing 
covenant  and  the  true  Intent  of  these  presents,  then 
and  in  every  such  case  he  or  they  shall  or  may  plead 
these  presents  in  bar  of  any  action  or  actions,  suit  or 
suits,  that  may  be  commenced  or  prosecuted  against 
him  or  them,  and  these  presents  shall  operate  as  and 
are  hereby  declared  and  agreed  to  be  an  effectual  and 
absolute  dischaige  of  the  same ;  and  moreover  that 
they  the  said  covenanting  parties,   their  partners, 
executors,  and  administrators  respectively  will,  upon 
fall  payment  of  the  said  composition  of  five  shillings 
in  the  pound   on   the  amount  of  their  respective 
debts,   upon  the  request   and  at  the   costs   of  the 
said  M.  B.  Benham,  his  heirs,  executors,  and  admini- 
strators,  make,   give,   sign,  and   execute  unto  him 
or  them  good  and  sufficient  releases,  acquittances, 
and  discharges  for  the  several  debts  now  due  and 
owing  to  them  as  aforesaid  by  the  said  M.  B.  Benham, 
and  of  and  from  all  actions  and  demands  in  respect 
thereof.*' 

Mellish,  Q.C.  {F.  Af,  White  with  him),  for  the 
defendant,  appellant 

The  covenant  to  pay  the  composition  is  with  the 
several  persons,  &c.,  of  the  other  part  ''respectively.*' 
It  may  be  difficult  to  construe  this  covenant  so  as  to 
embrace  all  the  creditors ;  but  it  is  clear  that  the  in- 
tention was  to  pay  all  the  creditors,  and  the  release  is 
conditional  on  all  being  paid.  The  word  "respec- 
tively **  may  well  be  omitted  in  construing  the  cove- 
nant, without  doing  violence  to  the  real  intention  of 

*  It  is  Beoesaary  only  to  act  oat  bore  tho  ooTeoant  not  to 
tne,  and  for  payment  of  the  oompoaitlon. 


the  parties.  No  doubt  this  deed  was  iatendedto 
operate  under  the  Act,  and  when  the  reqnisttioiis  of 
the  Act  have  been  observed,  the  non-executing  cre- 
ditors must,  by  the  force  of  the  statute,  be  taken  to 
have  executed, 

lUUrUmy.  Jewdl,  2  N.  R.  324;  8  K.  R.  516; 

16  C.  B.  (N.  8.)  142  ;  33  L.  J.  C.  P.  148; 
IliUrtan  v.  Castrique,  2  N.  R.  167 ;  14  C.  B.  (y.s.) 
99. 
[Cbomfton,  J. — ^What  remedy  would  a  non-assent- 
ing creditor  who  is  no  party  to  the  deed  have  on  this 
covenant  f] 

[Shbe,  J.-^Sx  parU  Coekbum,  lU  SmUh,  3  N.  R 
227,  shows  that  where  the  deed  is  inter  jwrto,  the 
creditors,  who  have  not  signed,  cannot  sue  upon  the 
deed,  and  the  deed  is  bad.] 

The  covenant  may  be  construed  as  one  with  the 
assenting  creditors  for  the  benefit  of  all  the  debtor's 
creditors.  This  would  effectuate  the  intention ;  and 
if  held  to  be  made  with  some  only,  yet  it  is  for 
the  benefit  of  all  the  creditors,  and  so  satisfies  the 
statute ;  and  if  the  composition  be  not  paid,  the 
creditors  would  be  entitled  to  sue  for  the  whole  of 
their  original  claims, 

Clapham  v.  Atkifwyn,  8  N.  R.  370 ;  4  K.  R.  379; 
S3  L.  J.  Q.  B.  81. 

HoU  {SUl  with  him),  for  the  plaintiff. 

The  deed  is  inter  partes,  and  the  covenant  to  pay  the 
composition  is  with  the  execution  creditors  only ;  the 
plaintiff,  therefore,  who  is  not  a  party  to  the  deed, 
cannot  sue  on  that  covenant ;  he  is  therefore  de- 
prived of  a  remedy  given  to  the  executing  creditors, 
and  placed  in  a  worse  position. 
Ex  parte  Cockbum,  suprd. 

Cur,  adv.  t^- 

2  Dec.  1864. 

The  Court  said,  this  case  ought  to  be  disposed  of 
on  the  first  point*  without  reference  to  the  others. 
We  think  that  the  deed  is  invalid  upon  the  first 
The  covenant  on  the  part  of  the  debtor  to  pay 
the  composition  is  now  in  law  sufficient  without 
any  cessio  bonoruyn,  and  we  must  see  that  it  is  pro- 
vided by  the  deed  that  the  assenting  and  non-assent- 
ing creditors  shall  have  equal  rights  under  it.  The 
Act  intends  that  such  arrangement  as  this  may  be 
made  by  the  debtor  with  all  his  creditors,  or  with 
trustees  for  the  benefit  of  all  his  creditors ;  but  we 
must  look  to  the  deed  to  see  how  £ar  the  statutory  pro- 
visions are  carried  out.  In  the  present  case  it  will  be 
observed,  the  deed  is  made  between  the  debtor  and 
creditors  who  assent  only,  the  non-assenting  creditors 
not  being  parties  to  the  deed,  and  not  having 
the  same  right  to  sue  as  those  who  execnte  the 
deed.  We  found  our  judgment  then  on  this,  tkit 
the  non-assenting  creditors, — ^with    whom    there  is 

*  Tho  aiKument  continued  upon  certain  other  ground*,  ^• 
they  ore  omitted,  aa  not  being  proceeded  upon  in  the  judg- 
ment of  the  Court 
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no  coTenant  by  the  debtor,  or  with  trostees  on  their  | 
behalf^— ha?e  not  equal  protection ;  they  have  not 
an  equal  light  to  aue,  which  is  considered  as  equiva- 
lent to  80  much  property.  The  deed  recites  that  the 
debtor  is  indebted  amongst  others  to  the  several ' 
parties  thereto,  of  the  other  part,  in  the  sums  set ' 
oppoaite  their  respective  names,  and  being  unable  to  | 
pay,  agree  to  enter  into  the  covenants  on  his  part  | 
therein  contained,  and  in  consideration  thereof,  the  ; 
said  several  {>ersons  thereto  of  the  other  part,  agree 
to  enter  into  the  covenants  thereinafter  on  their  parts 
contained,  and  proceeds:  ''Nowthi^  indenture  wit- 
nesseth,  in  consideration  of  the  premises,  he,  the  said 
M.  B.  Benham,  doth  hereby  for  himself,  ftc.,  covenant 
with  the  said  several  persons  hereto  of  the  other  part 
respectiTely,  &c.,  in  manner  following,*'  &c.  Now, 
that  covenant  with  the  assenting  creditors  gives  to 
each  indiridnal  assenting  creditor  the  right  to  sue, 
and  I  think  the  object  was  to  give  that  individual 
right,  and  we  are  not  entitled  to  reject  that  word 
"  respectively "  which  is  so  often  repeated  in  the 
deed.  The  object  of  the  deed  was  probably  to  give 
the  same  rights  to  non-assenting  and  assenting  cre- 
ditors ;  but  we  think  that  has  failed.  It  seems  to  us  to 
be  impossible  to  construe  the  covenant  as  a  joint  cove- 
nant with  all  the  creditors  subscribing,  and  reject  the 
word  referred  to.  Supposing  we  were  to  hold  this  to 
be  a  joint  covenant,  such  a  construction  would  be  in- 
ronsistent— Isty  with  the  individual  right  to  sue; 
2ndly,  it  would  manifestly  be  inoperative.  We  were 
urged  to  reject  the  word  "respectively,"  and  to  con- 
^tme  the  covenant  as  one  with  all  the  creditors  who 
assented,  as  trustees  for  all  the  creditors  ;  but  it  could 
nerer  have  been  meant  that  the  whole  body  of  cre- 
ditors should  be  trustees.  Mr.  Hellish  did  not  show 
Q3  how  the  individual  right  of  suit  could  be  enforced 
by  the  respective  non-assenting  creditors.  One  set  of 
(creditors  have  not  the  covenant,  or  fund,  so  to  speak, 
whioh  the  others  have,  but  this  the  assenting  cre- 
ditors have.  For  these  reasons  we  affirm  the  j  udgment 
of  the  Court  below. 

Judgment  affirmed. 


Ex.  Ch.    1 

2  Dec.  1864.   J 


Green  and  Cave  v. 
Attenborouoh. 


Commr— Erle,  C.J.,  Crompton,  Blackburn, 
Keating,  Mellob,  and  Suee,  J  J. 

itfgittration  of  Bill  of  SaU-^"  True  Copy''  of 
Scliedule  or  Inventory. 

In  lUu  of  tht  original  schedule^  or  inventory  of 
(ImtUls,  coinpriied  in  a  bill  o/aale,  there  was  appended 
io  tlie  bill  of  sale,  after  its  eoceeiUion,  atid  by  way 
^i  substiluii^m  of  the  original  schedule,  a  signed  copy 
'/  the  said  original  schedule.  The  bill  of  sale,  with 
'ue^  c<rpy  anneioed,  was  registered,  but  subsequently  eatne 
^ii  qiuttion  ou  Uu  trial  of  an  interpleader  issue  touching 
Lu  said  ckaitels.    It  then  appeared  tfiat  the  signature 


of  the  debtor  had  been  made  to  each  several  sheet  of 
tht  original  schedule,  but  these  several  signatures  were 
omitted  from  the  substituted  copy,  which,  however,  was 
signed  by  the  debtor  as  a  whole.  The  jury  found  that 
both  the  copy  schedule,  and  the  copy  bill  of  sale,  regis- 
tered as  aforesaid,  were  tme  copies : — 

Held  (affirming  the  judgment  of  the  Court  below), 
that  there  had  been  a  valid  registration  under  the  Sills 
ofSaU  Act,  17  dt  18  Vict.  c.  36,  s.  1. 

Appeal  on  a  special  case  from  the  judgment  of  the 
Court  of  Exchequer,  discharging  a  rule  granted  on 
leave  reserved  at  the  trial  of  an  interpleader  issue  in- 
volving the  facts  following  : — 

In  September,  1862,  Green,  one  of  the  plaintiffs, 
lent  a  sum  of  money  to  a  Mr.  Aspry,  on  the  secu- 
rity of  a  bill  of  sale  of  the  household  furniture  and 
effects  of  Aspry.  When  the  bill  of  sale  was  executed 
by  Aspry,  the  schedule  or  inventory  required  by  the 
Act,  was  made  up  of  several  sheets  of  paper  fastened 
together,  but  taken  out  of  a  book  in  which  the 
inventory  had  been  originaUy  made.  These  sheets, 
upon  each  of  which  Aspry's  name  appeared,  were 
shortly  afterwards  detached  from  the  bill  of  sale,  and 
a  copy  of  them,  minus  the  name  of  Aspry,  made  and 
signed  by  Aspry,  and  attached  to  the  bill  of  sale  ; 
and  afterwards  a  copy  of  such  copy,  and  also  a  copy 
of  the  bill  of  sale,  were  registered. 

[With  respect  to  the  co-plaintiff,  Cave,  it  is  suffi- 
cient to  say,  that  he  had  taken  an  assignment  of  the 
bill  of  sale  and  securities,  but  the  deed  of  transfer 
was  not  registered.  His  title  was  objected  to  at 
the  trial,  but  the  only  question  now  argued,  was  that 
of  the  registration  of  the  bill  of  sale  and  inventory  to 
Green.] 

The  jury,  in  answer  to  questions  left  to  them  by 
the  Chief  Baron,  found  that  the  filed  copies  of  the 
bill  of  sale  and  schedule,  were  true  copies  of  the  ori- 
ginal bill  of  sale  and  sheets  (inventory).  The  verdict 
was  thereupon  entered  for  the  plaintiffs,  leave  being 
reserved  to  the  defendant  to  move. 

In  Michaelmas  Term,  1863,  the  defendant  obtained 
a  rule  to  enter  the  verdict,  or  for  a  new  trial,  on  the 
groimd  that  by  the  removal  of  the  sheets  which 
formed  the  original  schedule,  there  had  been  an 
invalidation  of  the  bill  of  sale  by  alteration,  and 
that  the  registration  was  defective.  This  rule  the 
Court  of  Exchequer  discharged,  and  the  defendant  now 
appealed. 

Quain  (Hawkins,  Q.C.,  with  him)  for  appellant 
There  was  no  tme  copy  of  the  bill  of  sale  registered 
as  required  by  the  Act;*  the  deed  was  mutilated 
after  it  was  executed,  and  it  was  no  longer  the  same 
deed, 

PigoCs  Case,  11  Rep.  27  ; 

*  Tho  Bection providos  for  the  filing  of  "every  bill  of  sale  of 
porsoual  chattola  ....  and  every  schedule  or  inventory 
which  shall  bo  thereto  annexed,  or  therein  referred  to,  or  a 
true  copy  thereof/'  Ac. 
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Davidson  v.   Coaper,  11  M.  &  W.  799  ;  13  M.  & 

W.  343,  in  Error. 

No  registration  subsequent,  of  a  copy,  could  make 

it  good.      Tho  plaintiffs   have  invalidated  the  bill 

of  sale,  and,  notwithstanding,  seek  to  acquire  rights 

under  it. 

[Blackburn,  J.  —They  are  seeking  to  prevent  their 
rights  being  defeated.    Their  right  was  acquired.] 

Coleridge,  Q.C.  {Day,  with  him),  for  plaintiffs. 
The  jury  found  that  the  registered  copy  was  a  true 
copy,  and  this  is  all  the  Act  requires.     A  copy  of  a 


true  copy,  is  a  copy  of  the  original  inftmment  If 
there  was  valid  registration,  there  was  a  good  bill  of 
sale.  The  property  had  passed,  and  the  phintiff's 
right  had  been  acquired. 

Erlx,  C.J.,  gave  judgment. 

We  arc  of  opinion  that  the  registration  of  the  copj 
was  a  good  registration,  under  the  Bills  of  Sale  Act,  of 
a  true  copy  of  the  bill  of  sale,  and  of  the  schedule 
thereto.  The  decision  of  the  Court  of  Exchequer  must 
therefore  be  affirmed. 

Judgment  afiraud. 
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EQUITY. 


Lord  Cfaanoellor.  \ 

13  Dso.  1864.        >  SpnuiTT  v.  Willows. 
18  Jan.  1865.        ) 

VoimUay  Settlement— Framd^n  Mix.  c.  5— 
Separate  Estate  of  Married  Woman — Equity 
to  Settlement. 

Pmkui  to  the  mcmiage  of  H  W  amd  S^  hiM  vrife^ 
<imarlgagedatofiQ(m.,paH  of  the  wif^i prvperty, 
vmatrifftiei  to  tnutees  yfcm  (mfte,  me  to  ono  moiettft 
/or  (hi  Imtfi  of  the  wife^  her  dMdren,  and  relaUoes, 
mi<utothea^grmoietif,itf0aedtekir6difuUUekould 
ndieim  mnif  wmy  ouHjeet  to  the  tmste  of  the  eettlemmU, 
hUeolongiMeUremfainedontkeeeeueieyo/themorlffafo 
^mid  he  heid  in  trust  only  for  the  wife,  her  executore, 
odmiiiiutrateref  and  aeeiffne,  and  when  reaheed  to  be 
peidtoker or thaen  in  the  eaau maenmer  aeeheor they 
wMhomheen  etUitUd  to  reeeive  the  eame  m  mm  the 
^ttOmmU  had  not  been  made.  H  IF,  wkfUe  eohmU^ 
miiavokmtaryoettlemmU  of  the  latter  moiety ;  and 
oJUnoefdekeeaMoiemkrvpt.'^ 

EM  let,  that  the  vokudeary  eettlmnent  vrne  po(d  ae 
egeiul  a  creditor  ^MW,in  reepeet  of  a  dOC  eon- 
ireded  htfore  the  latter  eetOement  woe  made.' 

Mi  ii^  thai  the  eeoond  moiety  woe  mot  eettUd  to  the 
m^nUvte^SW by  the  marriage eettloment:  but 

Held  8rd,  that  M  W  mdght  have  an  eqteity  to  an 
edditieiial  eettiemoiU  out  ofeueh  moiety. 

67  mdeatoret  dated  the  18th  day  of  March,  1861, 
nude  in  coQtemplation  of  the  maniage  then  intended 
t&d  shortly  afterwards  solemnised  between  the  defen- 
dants, Henry  Willows  and  Elizabeth,  his  wife,  a  mort- 
gage debt  of  4000Z.,  the  property  of  his  wife,  was 
angned  to  tmatees,  upon  trust,  after  the  solemni- 
tttioQ  of  the  marriage,  as  to  one  moiety  thereof,  for 
Hnk  Willows  during  her  life  for  her  separate  use, 
vitboat  power  of  anticipation,  and  after  her  death  for 
her  children,  and  in  default  of  children  upon  trust  for 
^^^ftiin  of  her  brotiiers  and  sisters;  and  as  to  the 
other  moiety,  it  was  declared  that  the  same  should 
not  be  in  any  way  subject  to  the  trusts  of  the  settle- 
inent  thereby  made,  but  should,  whilst  it  remained 
on  the  mortgage  security,  be  held  by  the  trustees  in 
^nist  only  for  Mrs.  Willows,  her  executors,  adminis- 
^'aton,  and  assigns,  and  when  realised  be  paid  over 
to  her  or  Hiem  in  the  same  manner  as  she  or  they 
would  hare  been  entitled  to  receive  the  same  in  case 
the  above-mentioned  indentures  had  not  been  exe- 
cuted. 

'Hie  turn  «f  40002.  stlQ  remained  due  on  the 

▼ou  T. 


On  the  24th  of  August,  1861«  H«Biy  Willowf 
accepted  a  bill  of  exchange  for  8702.,  payablotfaiM 
months  after  date,  and  drawn  upon  him  by  one 
HoUey,  who  discounted  the  bill  with  the  plaintiff. 

Motley  died  insolvent  on  the  24th  of  September, 
1861.  On  the  27th  of  November,  1861,  the  bill  was 
dishonoured  upon  being  presented  for  payment.  In 
February,  1862,  the  plaintiff  recovered  judgment 
against  Willows  in  an  action  on  the  bill ;  but  the  latter 
absconded,  and  the  plaintiff  was  unable  to  obtain 
satisfaction  of  his  judgment,  or  any  part  thereof. 

Subsequently  Willows  was  adjudicated  %  bankrupt. 

By  means  of  the  prooeedipgs  in  bankruptcy,  H  was 
discovered  that  Willows  and  his  wi£o  had,  on  tiie  l^th 
of  November,  1861,  executed  a  deed  whereby  %  yoliia- 
tary  settlement  was  made  of  the  second  moiety  of  the 
above-mentioned  sum  of  40002.,  and  the  plaintiff  bow 
sought  to  have  this  deed  set  aside  as  frandulAnt  and 
void  as  against  him. 

It  appeared  that  at  the  date  of  the  lift-meationed 
deed,  Willows  was  possessed  of  funds  (exdosiva  of 
the  above-mentioned  sum  of  20002.)  snflieiant  to  pty 
an  his  debts,  and  leave  him  a  balance  of  about  4002. 

The  Yice-Chancellor  Stuart  decided  that  the 
deed  of  the  15th  of  Kovember,  1861,  was  void  as 
against  the  plaintiff,  but  that  the  defendant,  Mrs. 
Willows,  had  an  equity  to  have  an  additioial  settle* 
mant  made  on  her  to  the  extent  of  lOOOt,  part  of  tha 
20002.    Mii.  Willows  now  appealed. 

MoUne,  (l.a,  and  Phear,  for  the  phdntiff. 
1st.  The  settlement  of  the  15th  of  November,  1861, 
is  clearly  void  as  against  the  plaintiff. 
Warden  v.  /ones,  2  De  O.  ft  J.  76. 
Snd.  It  is  contended  t&at  the  limitations  of  the 
settlement  of  March,  1861,  create  a  separate  use  in 
favour  of  Mrs.  Willows,  but  the  words  are  insufficient 
for  that  purpose, 

Gilbert  v.  Levfie,  1  De  G.  J.  k  Sm.  88 ;  9.  c. 
1  N.  R.  111. 

Bacon,  Q.C.,  and  JDe  Oex,  for  the  de£uidant»  Ui$, 
Willows. 

1st  A  chose  in  action  does  not  fall  within  the 
statute  of  Elizabeth, 

Sims  V.  Thomae,  12  Ad.  ft  £.  5Z6. 
Nor  does  the  Act  1  ft  2  Yict.  c.  11(^  maks  any  dijie* 
rence,  for  the  particular  fund  iu  question  could  not  ba 
taken  in  execution  either  at  Law  or  in  Equity. 

2ud.  The  settlor,  at  the  time  of  making  tiie  wttle* 
ment,  was  not  indebted  beyo|id  hii  means.  Ha  was^ 
therefore,,  perfectly  entitled  to  give  away  the  20001. 
thereby  settled.    There  is  nothing  in  his  eondnct  at 
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the  time  to  show  thftt  he  intended  to  defnmd  his 
creditors  by  ezecnting  the  deed :  and  such  intention  | 
cannot  be  inferred  simply  from  his  subsequent  bank- 1 
ruptcy,  j 

Shar/y.  Soulby,  1  Mac  ft  6.  864.  | 

Srd.  There  is  an  evident  intention  in  the  deed  of  j 
March,  1861,  to  settle  the  second  2000Z.  to  the  sepa- 
rate nse  of  Elizabeth  Willows;  and  where  sach  is  the 
intention,  no  particular  form  of  words  is  necessary, 
ShewtU  T.  DtoarriSf  John.  172. 

4th.  At  all  events,  the  wife  is  entitled  to  a  settle- 
ment out  of  tiie  fund. 

Naider,  for  the  trustees. 

MahnB,  Q.(?.,  in  reply. 

As  to  the  defendant's  first  point,  the  question  is, 
whether  the  fund,  if  the  settlement  were  absent^  could 
be  made  available  for  payment  of  the  debt, 
Frtneh  y.  Frtneh,  6  De  O.  M.  &  G.  95  ; 
NedU  V.  JDay,  28  L.  J.  Gh.  45. 
Here,  if  there  were  no  settlement,  we  might  have 
obtained  a  changing  order,  or  filed  a  bill  to  enforce  the 
judgment. 

As  to  the  second  point,  it  is  not  necessaiy  to  show 
that  the  settlor  was  insolvent  when  he  made  the 
settlement, 

Rkhardaan  t.  Smattwood,  Jac  552. 

Finally,  there  is  no  case  in  which  a  married  woman 
has  been  allowed  a  settlement  under  such  circum- 
stances as  these. 

12  Jax.  1865. 

Thb  Lobd  Ghakobllos  said,  the  plaintiff  sued 
as  a  creditor  to  set  aside  a  voluntary  settlement 
or  deed  of  gift  made  by  the  defendant,  his  debtor. 
The  plaintiff's  debt  was  contracted  before  the 
time  of  making  the  settlement  He  had  since  re- 
covered judgment  at  Law,  and  the  debtor  had  become 
bankrupt. 

The  plaintiff  complained  in  the  words  of  the  statute 
of  tSlizabeth,  that  his  judgment  and  execution  were 
hindered,  delayed,  and  defrauded  by  the  conveyance 
of  the  goods  and  chattels  of  his  debtor,  made  by  this 
Toluntaiy  settlement.  The  defence  was,  that  at  the 
time  of  making  the  settlement  the  debtor  reserved, 
and  had  property  enough  to  pay  the  plaintifi^  and  all 
his  other  creditors,  in  full;  and  that  the  settlement, 
therefore,  was  not  firaudulent,  because  the  debtor  re- 
mained solvent  after  he  had  made  it. 

There  was  some  inconsistency  in  the  decided  cases 
on  the  subject  of  conveyances  in  fraud  of  creditors, 
but  he  thought  the  following  conclusions  were  well 
founded.  If  the  debt  of  the  creditor,  by  whom  the 
▼olnntaiy  settlement  was  impeached,  existed  at  the 
date  of  the  settlement,  and  it  was  shown  that 
the  remedy  of  the  creditor  was  defeated  or  delayed  by 
the  existence  of  the  settlement,  it  was  immaterial 
whether  the  debtor  was  or  was  not  solvent  after 
making  the  settlement..    But  if  a  yoluntsry  setUe- 


ment  or  deed  of  gift  were  impeached  by  sabseqnent 
creditors  whose  debts  had  not  been  contracted  at  ^ 
date  of  the  settlement,  then  it  was  necessaiy  to  show 
either  that  the  settlor,  made  the  settlement  with  ex- 
press  intent  *'  to  delay,  hinder,  or  defraud  credibn," 
or  that  after  the  settlement  the  settlor  had  no  soffi* 
cient  means  or  reasonable  expectation  of  being  tbl« 
to  pay  his  then  existing  debts^  that  is  to  say,  was  re- 
duced to  a  state  of  insolvency,  in  which  case  the  law 
would  infer  that  the  settlement  was  made  with  intent 
to  delay,  hinder,  or  defraud  creditors,  and  was,  there- 
fore, fraudulent  and  void. 

It  was  obvious  that  the  fact  of  a  voluntary  settlor 
retaining  money  enough  to  pay  the  debts  which  b 
owed  at  the  time  of  making  the  aettlsment,  bat  not 
actually  paying  them,  could  not  give  a  different  cha- 
racter to  the  settlement,  or  take  it  out  of  the  statate. 
It  still  remained  a  vdlnntary  alienation  or  deed  of  gif^ 
whereby,  in  the  event,  the  remedies  of  creditors  wen 
delayed,  hindered,  or  defrauded.  He  was,  therefore,  of 
opinion  that  this  settlement  was  void  as  against  the 
plwntiffr 

But  then  the  question  arose,  what  was  the  proper^ 
of  the  debtor  which  actually  passed  to  the  trustees  of 
the  settlement  under  the  assignment  made  hy  the 
debtor?  After  stating  that  at  the  time  of  the  marris^ 
of  the  defendants,  Mr.  andMrs.  Willows,  Hn.  Willows 
was  possessed  of  a  sum  of  4000Z.,  secured  on  mortg^e  of 
real  estates,  and  also  of  some  other  personal  property, 
and  also  stating  the  settlement  made  previously  to  the 
marriage,— bis  Lordship  continued  that,  on  the  clause 
of  the  settlement  relating  to  the  second  moiety  of 
the  40002.,  the  first  sigument  was,  that  the  weed 
<<  only  "created  a  separate  nse  in  Mrs.  Willows.  Ko 
such  conclusion  could  be  maintainad.  For  sepaists 
use,  there  must  be  words  referring  to  the  event  of 
marriage,  and  creating  a  separate  character,  or  direetr 
ing  an  exclusive  enjoyment.  The  last  words  of  tiie 
clause  were  conclusive  against  the  proposed  con- 
struction. 

The  last-mentioned  moiety  or  sum  of  20001.  was  the 
subject  of  the  voluntary  settiement  of  the  15th  of 
November,  1861.  The  defendsnts  contended,  that  if 
this  deed  were  set  aside,  Mrs.  Willows  had  an  eqnity 
to  have  an  additional  settiement  made  out  of  that 
2000Z.,  especially  as  her  husband  was  a  baiiknipt» 
and  unable  to  maintain  her. 

At  the  hearing  he  had  had  consideiable  doabts 
whether  there  was,  under  the  circumstances  of  this 
case,  any  equity  in  the  wife  for  an  additional  settle- 
ment ;  but,  on  examination  of  the  decided  cases,  he 
found  they  had  gone  so  far  that  he  could  not  refuse  an 
inquiry,  whether  an  additional  settlement  ought  or 
ought  not  to  be  made.  It  appeared  to  him,  therefore, 
that  the  decree  ought  to  be  thus  worded : 

ifmirfe.— Declare  that  the  deed  of  tiie  15th  of 
November,  1861,  in  the  pleadings  mentioned,  is  fiMidn- 
lent  and  void,  as  against  the  plaintifl;  and  ^  ^^^ 
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modi  of  the  2000^  mentioned  in  the  Mid  inden- 
toie  89  ahall  not  be  required  for  the  pnrposeB  of  any 
•ettlement  nnder  the  inquiry  hereinafter  directed,  is 
applicable  in  payment  of  the  plaintifTB  debt  and 
inteieet  thereon,  and  aliio  of  his  costs  of  the  soit, 
and  refer  it  to  the  Judge  in  Chambers  to  inquire 
whether,  haying  regard  to  the  settlement  made  on 
the  marriage  of  the  defendants  Mr.  and  Mrs.  Willows, 
and  to  the  present  circumstances  of  the  defendant  Mr. 
Willows,  any  and  what  additienal  settlement  ought  to 
be  made  out  of  the  last-mentioned  sum  of  20002.,  on 
the  defendant  Mrs.  Willows  and  the  children,  if  any, 
of  the  marriage. 


Lord  Chancellor. 

0  Dsc.  1864. 
18  JjkN.  1865. 


ROLTB  V.  GbBOOBT. 


Trtut  Property-^FrcKuduUnt  Appropriation — 
Lapteof  Time — Laches. 

W\m  ii  is  said  that  a  person  who  frauduUntly 
meats  wpoessssu  himsOf  of  trust  proptriy  is  anMortsd 
5y  the  Court  into  a  trustee,  the  expression  is  used  for 
ihepwrpose  of  deserihing  the  nature  and  extent  of  the 
rmeijf  against  him.  But  as  the  remedy  is  given  on 
ike  gixnmd  offraad^  it  is  governed  by  the  j^inciple,  that 
Uu  right  of  the  party  defrauded  is  not  affected  by  lapse 
of  time,  nor,  generally  speaking,  hy  anything  dons  or 
mitied  to  he  dans,  so  long  as  he  remains,  urithout  any 
fsuU  of  his  own,  in  ignorance  of  the  fraud  that  has 
hem  committed. 

In  the  month  of  February,  1842,  William  Borer,  the 
tcitator  in  the  canse,  lent  to  the  defendant  Qregory 
the  torn  of  600Z.,  for  which  Gr^ry  gave  Borer  a  pro- 
mittory  note  dated  the  2drd  of  February,  1842,  and 
payable  with  interest  at  Bl  per  cent 

By  his  will  dated  in  March,  1842,  Borer  made  a 
(pacific  bequest  of  this  sum  of  600Z.  (described  as  the 
nm  of  6001,  in  the  hands  of  Mr.  Gregory  at  interest) 
to  the  testator's  son-in-law,  the  defendant  Francis 
Solfe,  and  one  William  Baker,  upon  trust  to  invest 
sad  pay  the  diyidends  or  interest  to  the  testator's 
daughter,  the  plaintiff  Sarah  Bolfe,  during  her  life, 
bat  not  to  be  subject  to  the  debts  or  control  of  her 
hosband  Francis,  or  any  future  husband,  and  after  the 
death  of  Sarah,  upon  trust  for  Francis  during  his  life, 
tnd  after  the  deatii  of  the  surviyor,  upon  trust  for  all 
the  children  of  his  daughter  who  should  then  be  living 
in  equal  shares. 

The  testator  died  shortly  after  the  date  of  his  wilL 
He  appointed  Francis  Bolfe  and  William  Baker  exe- 
CQtors,  of  whom  Rolfe  alone  proved  the  will  and 
asiented  to  the  bequest 

There  were  dealings  and  transactions  of  a  private 
nature  between  the  trustee  Bolfe  and  the  defendant 
Gr^^ory,  on  which  the  former  became  indebted  to 
the  latter;  and  it  appeared  that  on  the  18th  of 
April,  1611^  ibs  trustee  Bolfe^  in  order  to  discharge 


part  of  this  debt,  delivered  over  to  the  defendant 
Gregory  the  promissory  note  for  6002.,^  and  an 
account  was  stated  in  which  Gregory  gave  Bolfe 
credit  for  the  principal  and  interest  due  on  the  note, 
and  he  now  insisted  that  the  debt  thereby  became 
extinguished. 

The  bill  was  filed  in  1862  by  Mrs.  Bolfe  and  her 
children,  pra3ring  that  Gregory  might  be  decreed  to 
restore  the  6002.,  to  be  held  on  the  trusts  of  the  wilL 
It  alleged  that  the  defendant  Gregory  had,  at  the  time 
of  the  settlement  between  himself  and  Bolfe,  notice  of 
the  trusts  declared  of  this  sum.  It  appeared,  also, 
from  Mrs.  Bolfe's  evidence,  that  she  did  not  know 
of  the  note  being  delivered  up  until  the  year 
1858. 

The  Tiee-Chancellor  Eindersley  ordered  Gregory 
to  bring  the  600/.  into  Court,  to  be  secured  for  the 
benefit  of  Mrs.  Bolfe's  children  :  but  as  the  bill  was 
not  filed  until  a  little  less,  or,  as  the  defendants 
contended,  a  little  more,  than  twenty  years  had 
elapsed  since  the  handing  over  of  the  note,  he  con- 
sidered that  Mrs.  Bolfe  had  been  guilty  of  laches, 
BO  as  to  disentitle  her  to  any  relief,  and  he,  there- 
fore^ allowed  Gr^goiy  to  retain  the  interest  during 
her  life,  and  he  ordered  him  to  pay  costs,  except 
such  costs  as  were  occasioned  by  Mrs.  Bolfe  being  a 
co-plaintiff. 

Against  the  latter  part  of  the  decree  Mrs.  Bolfe  now 
appealed. 

Olasse,  0.(7.,  and  Welford,  for  Mrs.  Bolfe,  having 
stated  the  facts,  and  having  waived  any  claim  to 
interest  before  the  institution  of  the  suit, 

Thx  Lobd  Chakcellor  called  on  the  respon- 
dents. 

Bailey,  Q.C.,  and  Jesnl,  for  the  defendant  Gregory. 
Gregoxy  was  only  a  constructive  trustee  of  the 
6002.  But  a  constructive  trustee,  is  not,  in  fact,  a 
trustee  at  all;  he  is  merely  a  wrong-doer,  who 
in  Equity  is  treated  as  if  he  were  a  trustee.  Time^ 
however,  runs  in  his  favour ;  and  Mrs.  Bolfe,  hav- 
ing slumbered  so  long  on  her  right,  cannot  now  be 
heard, 

Lewin  on  Trusts,  570,  571  (4th  ed.) ; 

8  &  4  Will.  4,  c  27,  ss.  40,  42  ; 

PhiUifs  V.  Mannings,  2  My.  &  Cr.  809. 

Qlasse,  Q^C,  in  reply. 

The  Lord  Chakcellor  said,  that,  he  was  satisfied 
on  the  evidence  that  Gregory  had  information  of 
the  manner  in  which  the  debt  due  from  him  had 
been  bequeathed  by  the  testator.  The  transaction, 
therefore,  between  these  two  defendants  was  a  fraudu- 
lent abstraction  of  the  trust  property  by  Bolfe,  and 
a  fraudulent  receipt  and  appropriation  of  it  by 
Gregory  for  his  own  personal  benefit.  This  wrongful 
receipt  and  conversion  of  trust  property  placed  the 
receiver  in  the  same  situation  as  the  trustee  from 
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iHiMii  he  reeeiyed  it,  and  by  the  principles  of  thii 
Court  he  beceme  subject  in  e  Coort  of  Eqnitj  to  the 
•me  rights  and  remedies  as  might  be  enfoioed  by  the 
perties  beneficially  entitled  against  the  fmndulent 
tmitee  himself. 

It  was  contended  that,  by  the  transactieii  he  had 
■iatedy  the  defendant  Gregory  became  eonstnic- 
tirely  tnietee  of  the  debt  for  the  parties  interested, 
and  thftt  his  liability  in  this  Oonit  via  to  be  con- 
iidned  as  resulting  merely  from  a  conitroetire  tnist ; 
thai  WIS  from  a  trust  raised  by  operation  or  oonstme- 
tioii  of  law.  It  was,  therefora,  insisted  that  the 
lemedy  of  the  adoU  plaintiff^  ICnu  BoUe,  was  lost  by 
lapse  of  time,  inasmuch  as  the  suit  was  not  instituted 
until  more  than  twenty  years  had  elapsed  since  the 
tnosaction  complained  of. 

That  Tiew  of  the  case  appeared  to  have  been 
adopted  by  the  Vice-Chancellor,  and  aeoounted  for 
the  form  of  the  decree.  But  it  iuTolTod  a  mis- 
spprehension  of  the  tme  principles  on  which  the 
action  of  this  Ck>uit  was  founded.  It  was  founded 
on  ftrndf  and  not  on  oonstnidive  trust,  sad  when 
it  was  said  that  the  person  who  fraadnlently  re- 
ceifed  or  possessed  himself  of  tnst  property  was 
oonrerted  by  the  Court  into  a  trustee,  the  expres- 
sion  was  used  for  the  pwposs  of  describiBg  the 
nature  and  extent  of  the  remedy  against  him,  aad 
it  dedsxed,  that  the  partiea  entitled  bensfieially  had 
the  same  rights  and  remedies  against  him,  as  they 
would  have  been  entitled  to  against  an  express 
trustee  who  had  fraudulently  committed  a  breach  of 
trust. 

As  the  remedy  was  given  on  the  ground  of  fraud,  it 
was  governed  by  this  important  principle^  that  the 
right  of  the  party  defrauded  was  not  affected  by  lapse 
of  time,  or,  generally  speaking,  by  anything  done  or 
omitted  to  be  done,  so  long  as  he  remained,  without 
say  finlt  of  his  own,  in  ignorance  of  the  fraud  that 
had  been  eommitted. 

In  tiM  present  case,  the  transaetion  between  the 
dstedants,  Bn^e  and  Gregory,  did  not  become  known 
to  tiie  plaintiffs  until  some  time  in  the  year  1858. 
There  was  no  pretence,  therefore,  for  treating  the  esse 
of  the  plaintiffs  as  a  stale  demand.  On  the  ground  then 
of  the  fraud  committed  by  the  trustee  Eolfe,  to  which 
Gr^ry  was  a  party,  and  by  virtue  of  which  he  Re- 
ceived, and  now  held,  the  trust  property,  his  Lord- 
ship would  decree  that  Gregory  should  restore  the 
property  to  the  parties  beneficially  entitied,  by  pay- 
ment of  the  sum  due  on  the  promissory  note,  viz., 
tfOOt, ;  but  inasmuch  as  the  plaintiff,  JCrs.  Bolfe, 
had  been  maintained  by  her  husband,  who  was  the 
debtor  of  Gregory,  and  as  her  counsel  did  not  press 
for  interest  from  an  earlier  period,  his  lordship  would 
only  direct  payment  of  interest  from  the  time  of  the 
institution  of  the  suit.  The  decree  of  the  Vice-Chan- 
Mllor  sinst  be  reversed. 


Irfvd  Chaaoellor.  )itcBBoox& 
28,  24  Jijr.  1865.      t  Bovn  t.  Biooui 

Prineipal  and  Surety — JBxecutor — Retainer, 

An  executor  who,  ae  euretf,  paye  off  (ke  deM  of  Hke 
testator  after  his  deaths  u  at  law  sntiOei  hrekf^tke 
amount  which  he  has  thus  paid. 

This  was  an  ^peal  from  the  judgment  of  hn 
Honour,  the  Hester  of  the  Bolls,  on  an  administzatioB 
summons^  the  further  consideration  of  which  was 
adjourned  into  Court.  Among  other  points  the  UH 
lowing  arose — 

The  defendant,  Thomas  Smith,  had  joined  as  a  soiety 
in  a  joint  and  several  promissoiy  note  with  his  son-in- 
law  David  Brooks,  the  testator  in  the  cause,  for  500/. 
David  Brooks  had  appointed  Smith  one  of  his  ex^ 
entors,  snd  he,  having  paid  off  the  money  due  on  the 
note,  claimed  to  retain  the  amount  in  preference  to 
the  other  simple  contract  creditors  of  the  testator. 
This  right  was  admitted  by  the  Master  [of  the  BoUi. 
The  plaintiffl^were  simple  contract  creditors. 

MobhausSf  Q.a,  and  S.  F.  Bristowe  for  the 
plaintiffik 

An  execute  haa  no  ri|^t  of  retainer  in  respect  of 
money  paid  by  him  aa  snre^  after  the  testator'i 


4  Leon.  238,  pL  878 :  Oodb.  149,  pL  194^  a  e. 
The  case  of 
BaUiwrst  V.  De  la  Zoueh,  2  Dick.  480^ 
which  seems  to  be  against  our  contention,  tunu  ont 
on  examination  of  the  Registrar's  book  to  have  been 
decided  on  totally  different  grounds,* 
Williams  on  Execntors,  945  (5th  ed.). 
They  also  referred  to 
Copis  V.  Ifiddlettm,  1  Turn.  &  R.  224. 

Mwifn,  Q.a,  snd  iAfudUp,  in  tiie  defaadsnti. 

Thx  Lobo  CHJUrosLLOE  ssid,  that  as  the  ssNts 
here  were  legal,  the  question  depended  on  whit 
the  rule  of  Law  was;  because  in  the  adminis- 
tration of  legal  assets,  the  Court  gave  effect  to 
legal  rules.  It  appeared  that  the  testator  snd 
his  father-in-law  had  given  joint  and  aeversl  pro- 
missory notes^  Thomas  Smith  joining  in  them  as 
a  surety  only.  Alter  the  testator's  death  Smith 
took  them  np,  and  he  now  claimed  to  retain  ont 
of  the  assets  the  sum  he  had  thus  paid.  On  this 
point  there  was  some  littie  obscniity  in  the  lev, 
which  had  been  increased  by  cases  inaocoiately 
reported  and  implicitly  accepted  by  text-wiiten. 
The  case  of  JSaihurst  v.  De  la  Zoueh  (it  o^ght  to  be 
Bathurst  r.  Jk  Latauehe)  had  been  supposed  to  he  an 
authorily  on  the  question.  But  on  examination  it  ap- 
peared that  the  case  was  not  aoenratsly  leperted. 
There  the  testator  Morrill  had  been  eogsged  with  the 
defendant  De  Latonche  in  tnmsactioss  with  Jekn  Boor, 
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in  eoQMqaence  of  which  the  testator  considered  that  in 
all  probability  his  executors  would  make  demands  on 
Be  Latouche,  and  he,  therefore,  released  him  from  all 
claims  in  respect  of  such  transactions.  By  a  codicil 
he  chai]ged  his  real  and  personal  estate  with  pajrment 
of  his  debts.  Then  the  defendant  brought  forward 
the  following  demand :  that  he  and  the  testator  had 
joined  in  a  bond  to  Mary  Latonche,  and  that,  after 
the  death  of  the  testator,  the  defendant,  who  signed  at 
his  request,  was  called  upon  to  pay,  and  that  in  this 
respect  he  was  a  creditor.  On  the  other  band,  it  was 
alleged,  that  this  was  one  of  the  tranbactions  referred 
to  by  the  testator,  and  that  the  defendant  was  a  co- 
principal  with  the  testator,  not  a  mere  surety.  Of 
HJs  opinion  was  the  Master  of  the  Rolls,  who  de- 
clared that  the  testator  and  the  defendant  were  liable 
m  moieties,  and  he,  therefore,  must  haye  thought 
^t  the  defendant  was  not  a  mere  surety.  On  the 
&eta,  however,  the  Lord  Chancellor  came  to  a  dif- 
ferent conclusion,  and  reversed  the  Master  of  the 
Bolls*  judgment,  and,  founding  himself  on  the  direc- 
tion in  the  will,  held  that  the  whole  of  the  money 
due  on  the  bond  was  the  testator's  debt,  and  not  the 
debt  of  the  two ;  and  the  defendant  was,  therefore, 
allowed  to  retain  what  was  due  on  the  bond  in  a  due 
oonrse  of  administration*  The  conclusion,  however, 
seemed  to  be  that,  if  a  party  was  bound  as  surety,  and 
paid  the  debt,  he  was  entitled  in  respect  of  such  pay- 
ment to  rank  as  a  creditor,  and,  therefore,  if  an 
executor,  to  the  benefit  of  retainer. 

The  case  firom  Leonard  was  not  inconsistent  with 
this  view.  There  a  man  bound  with  the  testator  as  a 
surety  was  sued  by  a  speeiaUy  creditor,  as  might  be 
concluded  from  the  action  being  in  debt,  and  he  set 
up  in  defence  his  demand,  as  giving  him  a  right  of 
retainer.  But  retainer  only  existed  as  between  cre- 
ditors of  equsil  degree,  and  as  the  executor  there  was 
a  simple  contract  creditor,  he  could  not  set  up  his 
debt  as  against  the  plaintiff  and  this  was  all  that 
that  case  decided. 

The  Court  was,  therefore,  obliged  to  say,  that  it  was 
a  consequence  of  the  well-established  though  bar- 
barous rule  of  law,  that  a  surety  being  an  executor, 
was  entitled  to  retain,  if  he  paid  off  the  debt  of  the 
principal  debtor,  and  thereby  discharged  the  debt 
on  which  before  the  testator's  death  he  was  liable 
jointly  with  the  testator.  It  would,  therefore,  be 
declared  that  in  respect  of  the  notes  paid  after 
BrookVs  death,  Thomas  Smith  was  a  simple  contract 
creditor  as  against  Brooks,  and  as  such  entitled  to 
retainer.  t 

It  was  a  matter  of  regret  that  the  state  of  the  law 
admitted  of  such  an  xmequal  distribution,  in  the  pre- 
sent case  wholly  in  favour  of  one  who,  knowing  the 
condition  of  Ids  son-in-law's  affairs,  trusted  him  to 
the  last,  and  was  now  enabled  to  sweep  away  the 
whole  eaUte. 

The  petition  of  rehearing  must  be  dismissed.  There 
^otidlNliio  Older  fts  to  costs. 


NoU.*-'Th»  following  is  an  extract  from  the  Beguh 
trar's  book ;  see  Reg.  Lib.  1771  A,  foL  MO— 

"  Bathihut  V,  Db  Latouchk. 

''Robert  Bathurst,   one  executor  of  John 
Morrill,  and  Mary  his  wife,  daughter, 
and  residuary  legatee  of  the  said  Jphn 
Morrill,— Plaintiffs. 
"Henry  Bodsnier  de  Latooche,  tho  otbar 
executor, — Defendant. 
"Petition  of  defendant  stated  will  of  Johi^ Morrill, 
let  of  January,  1767,  appointing  plaintiff  and  defen* 
dant  executors,  and  containing  statement  that  testator 
and  defendant  had  been  engaged  in  transactions  with 
John  Door,  by  which  both  great  losers,  and  that  as 
testator's  representatives  might  in  consequence  make 
demands  on  defendant,  ^e  testator  thereby  released 
defendant  from  all  claims  respecting  such  transactions, 
and  directed  all  coonter  securities  given  by  defendant 
to  testator  to  be  delivered  up  to  bo  cancelled,  and 
that  by  codicil  testator  charged  all  his  real  and  per- 
gonal estate  with  payment  of  debts,  and  that  1st  of 
June,  1768,  suit  instituted,  and  that  defendant,  as 
executor  of  his  mother,  Mary  Latouche,  claimed  to 
retain  out  of  assets  644Z.  19^.  4d.,  for  balance  of  debt 
due  to  her  on  joint  bond,  1st  of  June,  1758,  of  said 
John  Door,  testator,  and  plaintiff,   for  500Z.,   and 
interest     The  bill  charged  that  the  defendant  had 
used  half  the  loan,  but  that  testator  had  repaid  it  in 
full,  and  the  bond  was  delivered  up  to  him,  and  found 
amongst  his  papers,  and  that  defendant  ought  to  pay 
half  the  amount 

"By  answer,  defendant  stated  testator  and  Door 
were  engaged  in  joint  transactions,  that  Door  was 
indebted  to  Mary  Latouche  in  500^.,  that  defendant 
pressed  for  payment,  that  testator,  to  relieve  such 
pressure,  undertook  to  satisfy  Mary  Latouche,  and 
afterwards  executed,  Ac,  bond  with  Door,  and  re- 
quired defendant  also  to  sign,  who  did  so  on  appre- 
hension of  being  indemnified  by  testator,  and  received 
nothing,  that  Door  became  insolvent,  and  only  paid 
128Z.  on  account,  and  that  defendant,  as  executor  of 
Mary  Latouche,  then  dead,  claimed  payment  of 
amount  rendered  due  on  bond  out  of  testator's  assets, 
and  had  retained  the  same. 

"  By  order  of  21st  of  June,  1753  (?),  the  Master  of 
the  Rolls  had  declared  testator  and  defendant  liable 
in  moieties. 

"  This  was  defendant's  petition  of  appeal,  and  by 
order  of  29th  of  July,  1773,  the  Lord  Chancellor  re- 
versed the  Master  of  the  Rolls'  order,  and  directed 
that,  according  to  the  intent  and  meaning  of  testator*s 
will,  the  whole  due  on  the  said  bond  was  debt  by 
specialty  against  testator's  estate,  and  that  in  taking 
account  of  personal  estate  of  testator,  what  should  be 
found  due  should  be  allowed  to  be  retained  by  defen- 
dant, as  he  is  executor  of  Mary  Latoucbe  in  a  coarse 
of  administration. " 
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Lords  Justioes. 

7  Nov.  1864,  19  Jan.  1865. 


Shaw  r.  Bunst. 


Mortgager  and  Mortgagee — Power  of  Sale — 
Sale  to  Srib-Mortgagee, 

The  pu/rchase  by  a  subngtient  mortgagee  of  the  interest 
of  a  tprioT  mortgagee  under  his  power  of  sale  confers 
on  the  mortgagee  so  purchasing  the  same  irredeemable 
title  against  the  jnartgagor  a*  a  stranger  so  purchasing 
would  acquire. 

JRemarks  on  Baldwin  v.  Banister  (3  P.  Wms.  251 » 
nOe). 

By  an  indenture  dated  the  Ist  of  May,  1851,  Jere 
Bunny  conveyed  a  piece  of  land  at  Newbury,  which 
afterwards  formed  the  site  of  four  houses,  Nos.  14,  15, 
16,  17»  Donnington  Square,  to  John  Dyne  in  fee. 

By  an  indenture  dated  the  2nd  of  August,  1852, 
John  Dyne  mortgaged  the  same  piece  of  ground,  and 
the  four  houses  then  erected  on  it,  to  Messrs.  Hallett 
and  Hodgson  to  secure  lOOOZ.  and  interest,  with  a 
power  of  sale  in  the  usual  form,  and  by  another 
indenture,  dated  on  the  foUowing  day,  he  mortgaged 
the  piece  of  ground  and  houses  to  Mr.  Hallett  alone 
to  secure  a  further  sum  of  10001.  and  interest  This 
indenture  also  contained  the  usual  power  of  sale. 

On  the  1st  of  January,  1852,  Jere  Bunny  purported 
to  convey  the  same  piece  of  land  and  houses,  together 
with  other  property,  to  his  son  Henry  Bunny  In  fee. 

By  an  agreement  dated  the  4th  of  July,  1853, 
between  Henry  Bunny  and  Richard  Shaw,  after  re- 
citing that  Messrs.  Edward  Bunny  and  Slocock  had 
advanced  3,100^  on  the  joint  account  of  Henry  Bunny 
and  Shaw,  and  1,3002.  on  the  separate  account  of 
Shaw,  making  together  4,400Z.,  and  that  these  sums 
had  been  expended  in  buildings  in  Donnington  Square, 
the  l^gal  estate  of  which  itas,  it  was  alleged,  then 
vested  in  Henry  Bunny,  subject  to  a  mortgage  of 
part  thereof  (not  the  subject  of  the  present  suit), 
but  free  from  all  other  incumbrances ;  it  was  agreed 
that  Shaw  should  become  a  purchaser  of  so  much  of 
the  land  and  buildings  as  would  amount  to  the  value 
of  5,9002.,  and  should  thereupon  execute  a  mortgage 
to  Messrs.  Edward  Bunny  and  Slocock,  to  secure  that 
aum,  leaying  1,500/.  to  be  arranged  as  between  Henry 
Bunny  and  Shaw  in  an  account  to  be  afterwards  made 
up. 

It  was  subsequently  agreed,  that  John  Dyne  should 
release  all  his  claims  on  Donnington  Square,  and  that 
Shaw's  mortgage  to  Messrs.  Edward  Bunny  and  Slocock 
should  be  for  the  sum  of  60002. 

The  release  by  Dyne  to  Shaw  was  executed  on  the 
5th  of  October,  1858.  On  the  17th  of  the  same  month, 
Henry  Bunny  executed  the  conveyance  to  Shaw,  and 
on  the  24th,  Shaw  executed  the  mortgage  to  Messrs. 
Edward  Bunny  and  Slocock. 

Henry  Bunny  shortly  afterwards  left  the  country, 
and  the  ezistonce  of  this  indentures  of  the  2nd  and  8rd 


of  August,  1852,  was  then  first  discorered  by  Uesan. 
Edward  Bunny  and  Slocock. 

Default  was  made  by  Dyne  in  paying  the  mortgage 
debts  secured  by  the  two  indentures,  and  Hessn. 
Hallett  and  Hodgson,  in  exercise  of  their  powers  ot 
sale,  put  up  the  mortgaged  property  to  public  auction, 
but  failed  to  obtain  a  bidding,  and  Edward  Baonj 
afterwards  purchased  the  property  for  1,100IL,  thera 
being  then  a  sum  of  more  than  1,3502.  due  on  the 
security  of  the  indentures  of  the  2nd  and  3rd  of  August, 
1852. 

Under  the  above  circumstances  a  bill  was  filed  bj 
Shaw  against  Messrs.  Edward  Bunny  and  Slocock, 
offering  to  adopt  the  purchase  from  Messrs.  Hallett 
and  Hodgson,  and  praying  for  a  decree  for  the  redemp- 
tion of  the  mortgaged  property. 

The  Master  of  Bolls  by  his  decree,  dated  the  4tli  of 
March,  1864,  declared  that  Edward  Bunny  was  abso- 
lutely entitled  to  the  property  comprised  in  the  mort- 
gages to  Messrs.  Hallett  and  Hodgson,  and  made  the 
usual  redemption  decree  as  to  the  remainder  of  the 
property. 

Against  this  decree  the  plaintiff  appealed,  coa- 
tending  that  he  was  entitled  to  redeem  the  whole  of 
the  property. 

Baggallay,   Q.C.,  and  Morris^   for  the  appellant, 
argued,  that  the  mortgagee  of  an  equity  of  redemptiott 
could  not  purchase  under  the  power  of  sale  of  the 
mortgagee  in  fee,   except  upon  the  terifts  of  being 
liable  to  be  redeemed  by  the  mortgagor. 
They  cited, 
Baldwyn  v.  Banister,  cited  in  the  note  to  Robin- 
son y.  PeU,  3  P.  Wms.  251 ; 
and  distinguished, 

Davis  V.  BarreU,  14  Beav.  542. 

Selwgn,  Q,0.,  and  B,  P.  Smith,  for  the  respondents, 
contended,  that  when  a  mortgagee  sold  under  a  power 
of  sale,  it  did  not  matter,  in  the  absence  of  fraud, 
whether  the  purchaser  were  a  subsequent  incumbrancer 
or  not,  or  whether  he  bought  in  order  to  perfect 
his  own  security. 
They  referred  to, 

Darey  v.  Hall,  I  Tern.  48  ; 

Morrei  v.  Paske,  2  Atk.  52 ; 

Dobson  V.  Land,  8  Hare,  216. 

Baggallay,  Q.(7.,  in  reply, 

KNxaBT  Bbitci,  L.J.,  said,  that  although  the 
plaintiff  had  appealed  from  the  whole  of  the  decree  of 
the  Master  of  the  Bolls,  the  only  ^int  not  settled 
was,  whether  the  declaration  that  Edward  Bunny 
was  absolutely  entitled  to  the  houses,  Nos.  14,  15,  l^r 
and  17,  Donnington  Square,  was  well  founded  f  The 
question  was,  whether,  when  a  landed  estate  had  been 
,  mortgaged  in  succession  to  different  persons,  and  the 
second  mortgagee  purchased  from  the  firat  mortgagee 
under  his  power  of  sale,  such  a  state  of  things  gave 
the  purchaser  the  same  irredeemable  title  agaiast  the 
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mortgagor  u  «  atranger  so  purchasing  would  hare  I 
Tfao  Hflster  of  the  Rolls  had  decided  that,  in  the 
absence  of  special  drcamstances,  the  relation  of  prior 
andpusne  incnmbrancer  did  not  affect  the  absolute 
title  of  the  purchaser  as  against  the  mortgagor.  In 
the  present  case  there  were  no  special  circumstance* 
and  his  Lordship  agreed  with  the  Master  of  the  RoUb* 
that  there  was  nothing  to  preyent  the  defendant 
Edward  Bunny  from  buying  the  mortgaged  property. 
The  ease  would  have  been  different  if  the  defendant 
had  availed  himself  of  his  position  as  mortgagee  to 
gun  any  adyantage,  but  nothing  of  the  kind  had 
been  proved. 

TusNZB,  L.J.,  said  that  the  case  was  not  free  from 
difficulty,  and  his  opinion  had  fluctuated  much.  The 
Court  did  not  regard  a  mortgagee,  who  had  pur- 
chased a  prior  mortgage,  as  a  trustee,  but  that  did  not 
oeceasaiily  alter  his  character  as  mortgagee.  The 
question  was,  on  what  condition  ought  a  right  to  re- 
deem, not  acknowledged  at  Law,  be  granted  in  Equity. 
The  mortgagee  purchasing  claimed  to  change  his 
character,  and  to  be  released  from  his  contract  with 
the  mortgagor  to  reconvey  the  mortgaged  property ; 
but  his  Lordship  felt  serious  doubt,  whether  a  pur- 
chase by  a  mortgagee  could  be  considered  as  standing 
on  the  same  footing  as  a  purchase  by  a  stranger,  and 
if  a  case  could  have  been  found  to  support  the  dis- 
tinction, he  should  not  have  hesitated  to  follow  it. 
Bdiiicyn  ▼.  BauitUr  had  been  cited  for  that  purpose, 
but  he  had  examined  the  case  in  the  Begistrar's'  book, 
and  foimd  that  it  amounted  to  this:  a  mortgagee 
had  bought  the  dower  of  the  mortgagor's  wife  for  50^., 
and  claimed  to  retain  that  sum  in  a  redemption  suit, 
•nd  80  it  was  decreed  without  dispute.  He  had  been 
unable  to  find  any  authority  to  support  the  distinc- 
tion to  which  he  incUned,  and  the  Master  of  the  Rolls 
in  the  present  case,  and  Kindersley,  Y.-C.  in  Parittn- 
am  V.  Hanbwry  (1  Drew.  &  Sm.  1 43),  were  of  a  contrary 
opinion.  He  was  compelled,  therefore,  to  submit  to 
the  decree,  but  not  without  reluctance.  There  would 
be  no  costa  of  the  appeaL 

iVbte.— The  short  note  of  Baldwyn  y.  BanitUr,  in 
8  Peers  Williams,  251,  is  incorrect,  and  the  mistake 
has  been  perpetuated  to  some  extent  in  the  report  of  the 
judgmentof  Sir  J.  Wigramin  DoUon  y.  Land,  8  Hare, 
221.  The  case,  Batdwyn  r.  Baniiter,  was  this  :  two 
infants  wei«  entitled  to  the  property  of  their  mother, 
who  died  intestate  ;  their  uncle  took  out  administra- 
tion, and  got  possession  of  the  mother's  personal  estate, 
and  gaye  a  judgment  in  trust  for  the  infants.  He  then 
died  leayiog  a  widow.  The  bill  was  filed  by  the 
infants  against  Banister,  a  mortgagee  of  the  undo 
prior  to  the  judgment,  and  against  the  executors  of 
the  uncle's  wiU,  for  an  account  of  the  personal  estate 
of  their  mother,  and  to  obtain  the  benefit  of  the 
judgment  Banister,  by  his  answer,  stated  that  he 
was  mortgagee  of  the  dower  of  the  uncle's  widow  for 
thetui  «r  Ml,9  and  ha  submitted  that  he  was  not 


answerable  to  the  plaintiffs  for  the  judgment  giyen  by 
the  uncle  until  he  should  haye  receiyed  the  whole  of 
his  mortgage  money,  and  interest,  and  the  50/.  paid 
for  the  dower.  It  would  seem,  therefore,  that  ^o 
attempt  was  made  by  the  mortgagee  to  retain  the 
estate  against  the  in£mt  plaintiffs ;  see  Reg.  Lib. 
1717,  A  fol.  609. 


Lords  Jtistioes. 

19,  20  Dec.  1864. 
20  Jan.  1865. 


I  The  Staffordshirs  akd  Wob- 
CESTERSHIBE  CaKAL  COMPAKT 
V,  The  Bibminoham  Canal 
OOMPAKT. 


EatemerU-^upply  of  WaJter—rAHificM  Water- 
ooufM^Canal — Frucriptum. 

The  defendants  eanal  communicated,  under  the 
authority  of  their  Act,  with  the  plaint^fe*  canal;  the 
de/endantif  canal  was  of  the  higher  level.  The  defen^ 
dants  had  for  more  than  Beventy  years,  iohenever  a 
barge  passed  from  their  canal  to  that  of  the  plaintiffs, 
allowed  a  loekful  qf  water  to  flow  into  the  plaintiffs' 
eanal: — 

Held,  in  the  absence  of  express  legislative  enactment, 
grant,  and  agreement,  that  the  plaintiffs  had  not 
acquired  a  right  to  the  continued  supply  of  water  by 
prescription. 

Observations  on  the  acguisition  of  rights  by  prescrip- 
tion in  canals  and  artificial  watercourses. 

This  was  an  appeal  firom  a  decree  of  Stuart,  Y.-C.^ 
restraining  the  defendants  from  depriving  the  plain- 
tifis,  either  by  diyersion  or  pumping,  of  any  of 
the  water  which  had  been  hitherto  passed  through  the- 
lowest  lock  of  the  defendants'  canal  into  the  summit 
level  of  the  plaintiffs'  canal  at  Autherley.  t 

The  case  is  reported  in  the  Court  below,  ante,  5  N.  B. 
88,  where  the  fiacts  are  fifily  stated. 

The  Attomey-Otneral,<fratg,  Q.C.,  nndJolliffe,  for 
the  plaintifla,  in  support  of  the  decree,  contended — 

1st  The  right  claimed  by  the  plaintiffs  was  founded 
on  a  Parliamentary  contract  contained  in,  or  neces- 
sarily to  be  implied  from,  the  terms  of  the  defen- 
dants Act,  8  Geo.  8,  c  88.  The  two  companies  had* 
a  common  interest  in  the  communication  between  the* 
two  canals,  and  it  was  proyided  by  the  defendants  Act 
that  if  the  defendants  foiled  to  make  the  communi- 
cation within  six  months,  the  plaintiffs  might  do  so 
at  the  defendants'  expense ;  and  it  was  eyident  that 
when  the  defendants'  Act  was  passed,  the  Legislature 
had  contemplated  the  construction  of  a  system  of 
locks  sa  the  means  of  oyercoming  the  fall  of  132  feet 
between  Wolyerhamption  and  Autherley,  and  a  system 
of  locks  as  then  constructed  necessarily  inyolyed  the 
transmission  into  the  plaintiffs'  canal,  for  eyery  barge 
which  passed  into  it  from  the  defendants'  canal,  of  so 
much  water  as  was  necessary  to  fill  the  largest  of  the 
locks  through  which  the  barge  had  passed,  the  surplus 
water,  if  any,  passing  into  the  plaintiffs'  canal,  oyer 
weirs  constructed  for  that  purpose.       The  deed  of 
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1771,  under  which  the  joint  committee  was  appointed, 
gave  the  plaintiffs  practically  the  power  of  making 
the  communication  at  Autherley  as  they  pleased^  and 
the  plaintiffs  maintained  that  their  consent  was  asked 
and  giren  to  the  constmction  of  the  additional  lock 
in  1791. 

2nd.  The  plaintiffs,  however,  only  claimed  such  a 
user  of  the  water  as  they  then  had,  and  had  enjoyed 
for  upwards  of  seventy  years. 

The  case  was  within  the  Prescription  Act,  2  ft  S 
Will,  i,  c  71,  8.  2. 

It  would  be  said,  that  the  canal  was  an  artificial 
watercourse,  and  that  the  passage  of  the  water  was 
intermittent.    It  was  laid  down  in 

Magor  t.  Chadwiek,  11  Ad.  ft  E.  571, 
that  the  law  of  watercourses  was  the  same  whether 
natural  or  artificial ;  that  rule  had  been  qualified  in 

Wood  V.  Waud,  3  Exch.  748, 
where  it  was  said,  that  the  right  to  artificial  water- 
courses, as  against  the  party  creating  them,  must 
depend  on  the  character  of  the  watercourse,  whether 
it  be  of  a  permanent  or  temporary  nature,  and  upon 
the  circumstances  under  which  it  was  created.  In  the 
present  case  the  watercouiae  was  pennanent,  and  the 
circumstances  of  the  case  were  distinctly  in  favour  of 
the  right  claimed  by  the  plaintiffs. 

The  plaintiffs'  canal,  being  subject  to  the  servitude 
of  receiving  water  from  the  defendants'  canal,  was 
entitled  to  the  reciprocal  benefit,  according  to  the 
dicta  of  Patteson,  J.,  in 

Magor  v.  Chadunek,  loe»  cU, 

Srd.  The  terms  of  the  Consolidation  Act,  5  ft  6 
Will.  4,  c.  xxxiv.,  expressly  provided  for  the  plaintiffs' 
interests,  by  regulating  the  supply  and  passage  of 
water  in  the  defendants'  canal;  and  by  the  saving 
clause  (section  258)  it  was  enacted,  that  nothing  in 
the  Act  contained  should  affect  any  of  the  rights  of  the 
plaintiffs,  or  empower  the  defendants  to  obetruct  the 
navigation  of  the  plaintiffs'  canal,  or  to  take  away, 
lessen,  alter,  divert,  or  obstruct  any  of  the  springs, 
streams,  feeders,  waters,  or  watercourse^  whidi  then 
were,  or  for  the  time  being  should  be,  lawfully  taken 
or  used  fbr  the  purposes  of  the  plaintiffs'  navigation, 
in  Older  to  the  supplying  the  same  with  water. 

The  act  of  the  defendants,  which  they  complained 
of,  would  tend  to  obstruct  the  navigation,  and  lessen 
the  feeders  and  waters  of  the  plaintiib'  canaL 

Bae^n,  Q,  a,  and  Kay,  fior  the  defiandanta,  the  appel* 
UbU,  argued — 

1st  Even  if  there  wen  such  a  parliamentary 
oontract  as  the  plaintiffs  suggested,  that  would  not 
preclude  the  defendants  from  improving  their  canal, 
from  time  to  time,  under  new  inventions  in  physical 
aoience.  The  <Hily  thing  which  had  been  insisted  <mi  by 
the  Legislature  was  a  communication  between  the  two 
eanals ;  the  plaintiffiB  had  a  right  to  so  much  water  as 
vae  necessary  to  float  each  baige  out  of  the  last  lock 
of  the  defendants'  canal  on  to  tiie  highest  level  of 


the  plaintiffs'  canal,  but  that  was  alL  In  cases  where 
the  Iiegislature  had  intended  that  there  should  be 
not  only  a  communication  between  two  canals,  but 
also  a  passage  of  a  certain  quantity  of  water  with 
each  barge,  it  had  been  expressly  provided  for  by 
a  dause  fixing  the  depth  of  the  lowest  lock  of  the 
upper  canal  (usually  called  a  ten-foot  clause), 

16  Qeo.  3,  c.  28,  p.  802  ; 

16  Geo.  3,  c.  66,  p.  1647  ; 
They  also  referred  to, 

32  Geo.  3,  c  81,  a.  10. 
2nd.  Even  if  the  canal  were  an  artificial  water- 
course, the  passage  of  the  water  was  so  uncertain  and 
intermittent,  that  no  right  could  be  acquired  in  it  by 
prescription.  The  quantity  of  water  which  passed, 
varied  according  to  the  height  of  the  water  in  the 
summit  level  of  the  defendants'  canal,  and  the  dii* 
placement  of  the  barges  which  passed  through  the 
locks.  It  had  also  been  contemplated  by  the  Legis- 
lature that  two  barges  might  pass  at  once. 
They  referred  to 

ArhariglU  v.  OeU,  5  M.  ft  W.  208  ; 

Chreairex  v.  Hayward,  8  Exch.  291 ; 

Rawstron  v.  Taylor,  11  Exch.  869  ; 

BroadbefU  v.  Eamsbotham,  11  Exch.  602 ; 

SlwtU  V.  Birmingham  Canal  Company,  8  H.  of 
L.  Oa.  812, 
which  last  case  was  on  all  fours  with  the  present  one. 
Srd.  But  the  canal  was  not  a  watercourse  at  all ;  each 
level  of  the  canal  was  a  pond  fed  by  water  artificially 
introduced  and  arranged  to  allow  of  an  intermittent 
escape :  the  defendants  had  not  only  a  right  to  use 
the  water  in  the  canal  in  a  particular  way  for  the 
purposes  of  navigation,  but  they  had  also  an  actual 
property  in  the  water  itself  When  the  last  lock  was 
shut  the  water  in  it  belonged  to  the  defendants ;  the 
right  of  the  plaintiff  only  began  when  the  defendants 
choee  to  let  the  water  out  into  tiie  lower  leveL 

4th.  The  defendants  were  trustees  of  their  canal 
for  the  public,  and  the  prescription  claimed  by  the 
plaintiffs  rested  on  a  grant  which  the  defendants  had 
no  power  to  make, 

Moekdale  Canal  Company  v.  Raddife,  18  Q.  B. 
287, 

SnU  AUomey-Otneral,  in  reply,  contended,  that  a 
canal  was  an  aqueduct  or  channel  of  inland  navigation ; 
not  like  a  pond  or  ditch  in  a  man's  field  or  an  adit  in 
his  mine.    A  canal  answered  the  test  auggestsd  in, 
Woody.  Waud  (loe.  dL). 
The  oases  of, 
ShoeU  ▼.  Birmi$iiffham  ComX  Company  (2m.  dt) ; 
Moehdaie  Ca$ud  Company  v.  Saddiffe  (loo,  dL), 
were  distinguishable  firom  the. present  one.    Thefiift 
was  a  dry  queation  on  the  construction  of  an  Act  of 
Parliament;  in  the  latter  the  que8ti<mwas,  whether 
the  plea  of  twenty  years'  preeoriptive  ri^t  wae]B>i&* 
tainable  on  the  £sct8. 
The  defendants'   Act    contained   dniai   i^^ 


S8  Jav.  1885.] 


THE  NBW  REPOETS. 


2(>3 


showed  tiiat  the  Legisktuie  had  ocmtempkted  the 
canal  being  used  in  the  oidiniiry  vmy,  and  it  did  not 
follew  that,  heeauae  there  was  ne  ten-foot  daiiae  in 
the  defendants'  Aet,  that  the  Legislatuie  did  net 
intend  that  the  i^aintifft  should  hare  the  fall 
benefit  of  the  water  which  passed  through  the  last 
lock  of  the  defendants*  canal.  The  defendants,  by 
the  alteration  whieh  they  proposed  to  make,  wonld 
obstmct  the  nangation  c^  the  {delntiffs*  oanal  within 
the  meaning  of  the  saving  elanse  in  the  CoosoU- 
dation  Act :  it  was  impossible  to  say  that  the 
plaintiffe  conld  not  by  any  means  get  water  f^oa 
other  sources  ;  but  the  term  ''obstmetion"  did  not 
necessarily  mean  an  obstruotion  inemediable  by  art 
and  money. 

Kkiobt  Bkuce,  L.J.,  said,  that  this  was  a  qnestion 
of  the  right  of  the  plaintiffs  to  use  a  portion  of 
water  of  the  defendants'  canaL  The  defendants  had 
contended  that  the  alleged  right  could  exist  only,  if 
at  all,  by  virtue  of  some  statute,  or  of  some  grant  or 
contract  made  by  the  defendants  or  their  predecessors 
in  title.  The  defendants  were  right  in  that  conten- 
tion ;  there  was  no  other  way  in  which  the  right 
Could  have  arisen. 

The  plaintiffs  had  not  shown,  in  his  opinion,  any 
statutory  right,  or  any  such  grant  or  contract,  and  he 
had  arrived  at  the  conclusion  that,  although  the 
length  of  time  during  which  the  water  had  continued 
to  flow  into  the  plaintiffs'  canal  was  very  considerable, 
yet  the  Qatnre  and  character  of  the  respective  rights 
And  interests  of  the  parties  were  unaffected,  and 
ought  to  preclude  the  belief  that  there  was  ever  any 
grant  or  contract  for  the  use  of  the  water  aa  claimed 
by  the  plaintiffs.  The  plaintiffs'  use  of  the  water  had 
been  merely  permissive. 

TiTRNER,  L.  J.,  said,  it  had  been  aignedfor  the  plain- 
tiffs, first,  that  it  ought  to  be  concluded  on  the  facts  of 
the  case,  that  it  was  the  intention  of  the  Legislature  that 
the  plaintifis  should  have  the  benefit  of  the  water  in 
question ;  and,  secondly,  that  the  plaintiffs  had 
acquired  a  right  to  such  water  by  length  of  time  and 
«««oyment. 

On  the  first  point,  it  had  not  been  contended  that 
tt  express  Parliamentary  contract  could  be  shown; 
but  it  was  insisted  that  such  a  contract  should  be 
uaplied  or  presumed,  on  the  ground  that  the  deed  of 
Agreement  of  1771  had  been  entered  into,  and  the 
canal  completed  on  that  footing ;  and  if  so,  the 
defendants  were  not  afterwards  at  liberty  to  defeat 
the  intention  of  the  Legislature. 

The  Court  had  to  consider,  not  so  much  what  was 
contemplated  when  the  defendants'  Acts  were  passed, 
•9  whether  what  was  then  contemplated  was  to  remain 
for  ever  unchanged.  "With  respect  to  the  argument 
^ch  had  been  founded  on  the  deed  of  1771,  the 
^^^comstsnces  which  led  to  the  deed  being  made,  and 
the  fact  that  the  provisions  of  the  deed  were  limited 
to  the  constmetion  of  the  canal,  and  contained  no 


reference  to  the  mode  in  which  the  water  of  the 
canal  was  to  be  OMd,  was  opposed  to  the  plaintitt* 
dabn. 

With  respect  to  the  second  point,  it  wis  the  fizat 
duty  of  a  canal  company  to  keep  open  the  canal. 
When  the  Legialatoie  imposed  that  duty,  it  intended 
tiiat  control  over  the  water  of  the  canal  should  be 
verted  in  the  company.  A  canal  stood  on  a  diffeimt 
footing  to  natural  or  artificial  watercourses,  fer  its 
waters  wsie  ^devoted  by  the  Legislature  to  special 
purposes.  In  the  case  of  artificial  watercourses,  the 
purpose  of  their  constnietioa  was  to  be  considered  in 
ascertaining  the  acqniaition  of  rights  by  private  par* 
Bon%  d  foriiori  in  the  case  of  a  canaL  There  wodd 
be  very  gnat  difficulty  in  holding  that  stnsgvs 
could  acquire  nfjbto  in  the  water  of  a  caaaL 

Still  further,  the  Acts  of  Parliament  on  which  the 
plaintifia  relied  were  penmssive  only.  The  plaintiffs 
had  cited  several  sectims  of  the  Consolidation  Ast^ 
e^iedally  section  208,  and  had  argued  that  what  lbs 
defendants  proposed  to  do  would  be  a  divenrion  or 
obstniction  miHaa.  the  meaning  of  that  seetiion ;  but 
it  would  be  a  forced  eonstmetion  to  apply  the  Uaok 
"  obstruction  "  to  sudi  indireet  coBseqnenees  as  wsold 
result  from  the  defendants'  proposed  works^  and  hs 
thought  that  the  word  '<  waters  "in  the  same  dnnse 
was  to  be  read  in  eonnectiaa  with  "springi^''  teu, 
which  the  plaintiffs  were  empowered  by  thsir  oiim 
Act  to  take  for  the  purposes  of  their  eanal,  and  that 
it  did  not  refer  to  a  casual  supply  obtaaned  froife 
the  defendants'  oanaL  The  bill  wonld  be  dismias^ 
without  costs. 


Master  of  the  BoIIb.  j 
18,  23  Jan.  1865.        I 


Swin  T.  SWDT. 


SepariUion  Deed — CtuUdy  of  the  CkQdren^^ 
Fublie  Policy — Misconduct  of  the  Father. 

In  a  teparation  dud,  aa  a  rule,  a  contraet  by  a 

/cUher  to  rdin/gudMh  the  custody    of  hia  Mid  is 

UkgdL 

The  hcrufit  of  the  child  is  the  foundation  of  the  rule. 

If  the  control  of  the  father  is  injurious  to  the  chUd^ 

such  oontraet  may  be  sustained* 

By  an  indenture  bearing  date  the  20th  day  of  June, 
1863,  made  between  the  defendant  Robert  Swift,  of  the 
first  part,  the  plaintiff  Kary  Ann  Swift,  of  the  second 
part,  and  William  Lamb,  of  the  third  part,  sfter 
reciting  that  some  unhappy  differences  had  arisen 
between  Robert  Swift  and  Mary  Ann  Swift  his  wife, 
and  that  they  had  in  consequence  mutually  agreed 
to  live  separate  and  apart  from  each  other,  and  that 
Robert  Swift  had  agreisd  to  pay  Mary  Ann  Swift  one 
annuity  of  521.  for  her  maintenance  during  the  joint 
lives  of  herself  end  Robert  Swift,  and  that  Robert 
Swift  had  also  sgieed  that  Mary  Ann  Swift  should 
have  the  sole  care,  and  management,  and  protsetioa 
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of  Sarah  Ann  Swift  and  William  Lamb  Swift,  the 
two  infant  children  of  Robert  Swift  and  Maiy  Ann 
Swift,  and  that  Robert  Swift  would  during  the  respec- 
tive minorities  of  the  children  pay  to  Mary  Ann 
Swift  the  further  azmuity  of  251,  for  the  maintenance 
of  each  of  the  children  during  his  or  her  minority, 
and  that  he,  Robert  Swift,  should,  and  would,  also 
yearly,  and  eveiy  year  pay  to  Mary  Ann  Swift  such 
further  sums  of  money,  costs,  charges,  and  expenses 
as  she  should  incur,  pay,  or  sustain  in.  or  about 
the  education  of  the  children,  or  either  of  them 
consistently  with  their  station  in  life  ;  it  was  wit- 
nessed that  in  pursuance  of  such  agreement,  and  in 
consideration  of  the  covenant  thereinafter  contained 
on  the  part  of  William  Lamb,  Robert  Swift  did 
thereby  covenant  and  agree  with  William  Lamb  that 
Maiy  Ann  Swift  should,  notwithstanding  her  cover- 
ture, live  separate  and  apart  from  Robert  Swift,  as  if 
she  were  a  fime  sole;  and  also  that  the  children  of 
Robert  Swift  and  Mary  Ann  Swift  should  at  all  times 
thereafter  be  under  the  sole  care^  management,  and 
protection  of  Maty  Ann  Swift ;  and  also  that  he, 
Robert  Swift,  wouid  every  year,  during  the  joint 
lives  of  Robert  Swift  and  Mary  Ann  Swift,  pay  into 
the  proper  hands  of  Mary  Ann  Swift,  for  her  separate 
use,  one  clear  annuity  of  521.,  and  also  that  he,  Robert 
Swift,  would,  during  the  respective  minorities  of  the 
children,  pay  unto  Mary  Ann  Swift  the  further 
annuity  of  251.  for  the  maintenance  of  the  children 
during  his  or  her  minority ;  and  also  that  he,  Robert 
Swift,  would  yearly,  and  on  demand,  pay  to  Mary 
Ann  Swift  such  further  sums  of  money,  costs,  charges, 
and  expenses,  as  she,  Mary  Ann  Swift,  should  incur, 
pay,  or  sustain  in  or  about  the  education  of  the  children, 
or  either  of  them,  consistently  with  their  station  in 
life ;  and  it  was  further  witnessed  that  in  consideration 
of  the  covenants  thereinbefore  contained  on  the  part 
of  Robert  Swift,  William  Lamb  did  thereby  covenant 
with  Robert  Swift,  that  during  the  continuance  of 
separation,  he  Robert  Swift  should  not  be  liable  to 
pay  for  the  maintenance  of  Mary  Ann  Swift  and  the 
children,  or  to  pay  any  debt  which  should  at  any 
time  during  such  separation  be  contracted  by  Mary 
Ann  Swift,  and  that  he  William  Lamb  should  at  all 
times  thereafter  keep  indemnified  Robert  Swift  against 
the  maintaining  of  Mary  Ann  Swift  and  the  children 
during  such  separatioiL 

Shortly  after  the  date  and  execution  of  this  in- 
denture, the  plaintiff  went  to  reside  in  the  town  of 
Nottingham,  and  took  with  her  her  two  children,  Sarah 
Ann  Swift  and  William  Lamb  Swift,  who  were,  when 
this  suit  was  instituted,  of  the  respective  ages  of  eight 
years  and  five  years,  and  she  continued  to  reside  at 
Nottingham  separate  and  apart  from  her  husband,  and 
to  have  the  sole  care,  management,  and  protection  of 
her  two  children. 

On  the  21st  day  of  March,  1864,  the  defendant  came 
to  the  plaintiff's  residence  in  Nottingham,  and  unsnc- 
eeasfdlly  endeavoured  to  cany  off  by  force  the  infant 


Sarah  Ann  Swift :  and  on  the  4th  day  of  April  follow- 
ing, the  bill  in  the  present  suit  was  filed. 

The  plaintiff  had  separated  from  the  defendant  on 
account  of  a  criminal  assault  alleged  by  the  infant 
Sarah  Ann  to  have  been  committed  upon  her  by  tbs 
defendant. 

The  bill  prayed  that  the  defendant  might  be 
restrained  from  removing  and  from  prosecuting  an j 
proceedings  to  obtain  the  infant  children,  or  either  of 
them,  from  the  custody  of  the  plaintiff  and  from  inter- 
fering with  the  plaintiff  in  the  sole  management  and 
protection  of  the  infant  children.  The  hiQ  alio 
prayed  that  an  account  might  be  taken  of  what  ms 
due  to  the  plaintiff  for  tiie  maintenance  of  her- 
self and  children  under  the  indenture,  and  that  the 
defendant  tnight  be  ordered  to  pay  what  should  be 
certified  to  be  due  to  the  plaintiff,  and  the  eosta  of 
the  suit 

BaggdOay,  Q.(?.,  and  W.  Morris,  for  the  plaintifL 
We  feel  a  difficulty  in  coming  to  the  Court  to  pre- 
vent a  father  from  interfering  with  his  children.  In 
an  ordinary  case,  an  agi^ment  whereby  a  father 
deprived  himself  of  parental  influence  wonld  be 
against  public  policy.  There  is  a  difference  hetveen 
a  deed  actually  executed,  and  an  executory  agreement 
In  the  former  case  the  Court  will  disregard  a  coTenant 
contrary  to  public  policy,  and  will  enforce  such  of  the 
provisions  as  are  in  accordance  with  law ;  in  the  Utter 
case,  if  any  part  of  the  agreement  is  contrary  to  paUie 
policy,  the  Court  will  not  enforce  the  agreement 
stall, 

VansUiart  v.  VansiUari,  2  De  G.  &  J.  249. 
In  the  present  case,  the  separation  deed  was  exeqnted 
by  the  husband  upon  the  ground  of  his  miseondact 
That  misconduct  overrides  all  rules  as  to  parental 
authority,  and  public  policy  itself  requires  that  be 
should  be  deprived  of  his  children. 

Selwyn,  Q.O.,  and  Brojnehead^  for  the  defendant 
Robert  Swift. 

This  is  a  bill  for  specific  performance  of  a  deed  con- 
trary to  public  policy. 

There  may  be  a  distinction  between  a  deed  and  an 
executory  agreement ;  but  here  relief  is  sought  on  the 
most  objectionable  part  of  the  deed.  The  aigument 
on  the  other  side  is,  that  when  a  father  is  guilty  of 
gross  misconduct,  then  he  can  make  a  contract  con- 
trary to  public  policy;  but  no  misconduct  can 
enable  a  father  to  contract  not  to  interfere  with  bis 
children, 

VantUtart  v.  VansiUart  (loc.  cU.) ; 
Walrond  v.  Walrond,  Johns.  18  ; 
Hope  V.  Hope,  8  De  G.  M.  &  G.  731. 

Suppose  that  in  such  a  case  as 

WdUOey  v.  WdleaUy,  2  Bligh,  N.  R.  124, 
the  fiither  repented  and  became  a  virtuous  man,  would 
not  his  obligations  revive,  and  could  such  a  deed  aa 
this  then  be  brought  forward  I 

In  the  present  case,  there  are  two  qnettioiis.    Is  * 
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Iftther  to  be  deprived  of  his  right  to  his  children,  and 
ia  a  person  to  whom  the  law  has  not  given  the  right 
to  come  here  hy  contract  and  claim  their  custody  I 
The  parties  shoold  be  left  to  their  remedy  at  Law, 
where  the  trustee  can  enforce  his  right  by  action  on 
the  covenant, 

Seagrave  v.  Seagrave,  18  Ves.  439. 
The  claim  for  maintenance  is  a  mere  money  demand, 
and  we  might  have  demurred  for  want  of  equity. 

JBoffgaUay,  Q.(7.,  in  reply. 

The  Court  will  interfere  by  injunction  where  it  can- 
not decree  specific  performance, 

LunUey  v.  Wagner,  1  De  6.  M.  &  Q.  6Qi. 

In  the  case  of  a  charter-party,  the  Court  will  re- 
stzain  a  person  from  employing  his  vessel  incon- 
sistently with  the  charter-party.  The  Court  will 
interfere  by  injunction  to  prevent  the  violation  of  a 
covenant.     In 

ffurU  ▼.  Hunt,  81  L.  J.  Ch.  161, 
the  Court  restrained  a  husband  from  suing  for  a  resti- 
tution of  his  conjugal  rights. 

The  Master  of  the  Rolls  said,  that  this  was  a  suit 
to  enforce  performance  of  a  deed  of  separation  between 
a  husband  and  wife.  There  was  sufficient  consideration 
for  the  deed,  and  it  was  executed  by  a  trustee  under  a 
power  of  attorney.  It  was,  however,  contested  on 
account  of  a  covenant  which  was  said  to  be  void,  and 
to  vitiate  the  whole  deed.  The  rule  was  well  laid^ 
down  in  VanaittaH  v.  VanaiUaH  {loe.  eU,),  that  a 
covenant  by  a  father  to  relinquish  the  custody  of  his 
children  was  bad,  and  against  the  public  policy  of  the 
law,  which  held  it  to  be  desirable  that  the  father 
should  exercise  superintendence  over  his  children. 
But  though  this  was  a  general  and  almost  an  nniversal 
rule,  there  existed  cases  in  which  the  control  of  the 
father  was  ix^jurious  to  the  children.  There  Equity 
would  interfere  to  prevent  that  control,  and  to 
remove  the  children  from  the  father.  In  this,  Equity 
did  not  act  contrary  to  the  policy  of  the  law,  but 
held  this  case  to  be  an  exception  to  the  general 
rule. 

The  advantage  of  the  child  was  the  foundation  of 
the  rule.  The  reason  why  the  covenant  was  bad  was 
because  the  superintendence  of  the  father  was  for  the 
benefit  of  the  child ;  but  of  course  where  it  would  not 
be  for  the  benefit  of  the  child  the  same  policy  made 
the  covenant  good  in  that  particular  instance.  How- 
ever it  must  be  a  strong  case  which  could  justify  the 
Court  in  applying  this  principle.  On  the  10th  of 
June,  1863,  Sarah  Ann  told  her  mother  that  her 
father  had  criminally  assaulted  her.  The  mother  took 
the  child  to  a  surgeon  in  order  to  ascertain  whether 
there  was  any  foundation  for  the  charge.  The  child 
repeated  the  charge  to  Marsh,  the  surgeon,  who  found 
that  the  offence  had  been  committed  by  some  one.  His 
Honour  was  asked,  on  the  simple  denial  of  the  defen- 
dant^ to  dismiss  this  bill  with  costs  and  to  deliver  up 
this  child  to  her  &ther,  but  his  Honour  declined  to  do 


so,  and  would  make  a  decree  for  the  plaintiff  as  asked, 
the  defendant  to  pay  the  costs. 

Master  of  the  Bolls,  ( ^  '^^^  Geneiul  Intbr- 
21,  28  Jan.  1865.        )   national  Agency  Com- 
V   PANT  (Limited). 

Practice — Winding-up — Frovinonal  Liquidator 
—Coits. 

Costa  of  appearance  of  a  provieional  liguidalor  dis- 
aUoioed, 

In  this  case  two  winding-up  petitions  had  been 
presented. 

At  a  general  meeting  of  the  company,  on  the  19th  of 
December,  1664,  a  proposal  to  amalgamate  with  a  new 
company  was  nrjected,  and  it  was  agreed  almost  una- 
nimously that  a  petition  for  a  compulsory  winding-up 
should  be  immediately  presented  by  the  chairman.  It 
was  further  agreed  that  the  petition  should  not  be  heard 
until  another  meeting  had  been  held  to  confirm,  in 
accordance  with  the  articles  of  association,  the  resolu- 
tions of  the  first  meeting.  In  the  meantime,  the 
petition  was  presented,  and  Whinney  was  appointed 
provisional  liquidator.  The  second  meeting  was  held 
on  the  4th  of  January,  1865,  when  an  amendment 
proposing  to  wind-up  compulsorily  was  lost  on  a  poll, 
in  consequence  of  the  rejection  of  proxies  in  its  favour ; 
and  in  accordance  with  a  resolution  passed  at  this 
second  meeting,  a  second  petition  was  presented 
by  the  chairman  and  the  secretary,  praying  that 
the  company  might  be  wound-up  voluntarily  under 
the  supervision  of  the  Court ;  and  at  the  same  meet- 
ing Whinney  was  appointed  liquidator  under  the 
voluntary  winding  up.  ^ 

Southgate,  Q.C.,  and  Broohbwnk,  for  the  peti- 
tioners upon  both  petitions. 

G,  ffastinga  {Sdwyn,  Q.0,,  with  him),  for  the  dis- 
sentients at  the  meeting  of  the  4th  of  January,  denied 
the  validity  of  the  minority  at  that  meeting,  and 
argued  that  the  company  ought  to  be  wound  up  com- 
pulsorily. 

BaggaUay,  Q^C,  and  C.  A.  Turner,  for  the  com- 
pany, and  Edmund  Jamea,  for  Whinney,  took  no 
part 

2S  Jan.  1865. 

The  BIaster  of  the  Rolls  said,  that,  on  the  evi- 
dence, it  was  uncertain  what  the  wish  of  the  majority 
of  the  shareholders  really  was.  He  thought,  however, 
on  the  whole,  that  it  was  in  favour  of  a  voluntary 
winding-up  under  the  supervision  of  the  Court,  and  he 
considered  that  that  was  the  most  advantageous  course. 
He  would,  therefore,  make  the  usual  order  to  that 
effect. 

Edmund  Jamea  asked  for  the  costs  of  the  provisional 
liquidator,  as  he  had  been  made  an  officer  of  thp  Court. 
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He  had  been  served  with  the  second  petition,  and  as 
chaiges  were  made  against  him  by  the  affidavits  of  the 
dissentient  shareholders,  and  his  continuance  as  liqui- 
dator was  tfareatened  to  be  discnssed,  he  was  bonnd  to 
appear.  Stoart,  Y.-C,  had,  on  the  1st  of  Jnly  last, 
allowed  the  pcorisioDal  liquidator  his  costs  in  two 
instances  (viz..  Re  Sncwhrook  Mining  Company,  and 
JZtf  Matt  Pylife  Mining  Company,  unreported),  where 
the  same  order  as  the  present  one  had  been  made. 

Tbs  Mabtsk  of  TBS  Rolls  said,  that  he  did  not 
think  the  practice  had  been  for  the  provisional  liqui- 
dftlor  to  Appear.  In  the  case  of  the  orders  made 
by  Stuart,  Y.-C,  there  was  a  voluntary  winding-up. 
Im  the  pZMeUt  case  one  of  the  petitkma  was  for  a 
oon^vlBory,  and  the  other  for  a  voluntary,  winding- 
iipi  sod  Whisney  had  been  previously  appointed 
proviflioiial  official  liquidator.  He  was  thus  in  the 
same  posltioii  as  a  receiver  appointed  pendMU  UU, 
ivfao,  as  was  wall  established,  was  not  jnstiiied  in 
•ppstring.    He  eould  not  be  allowed  his  costs. 


HaKBOP  v.  VflLKfS. 


Master  Of  the  BoUb. 

81|lliJA2r.  IB^. 
Jhwer^Apportiontnent — 11  Geo,  2,  e.  19,  t.  15. 

Zamd  9(f  an  imteUaU  having  httn  $6ld  eompuUorily, 
and  a  paH  of  the  purehau  m/onty  appropriaUd  to 
mui  hit  vndaw*t  dower, '-^ 

Held,  that,  wider  11  Geo,  8, «.  19,  t.  15,  the  divi- 
dtndt  aritingfrom  tueh  apprcpriaUd  pari  were  appor- 
Honable  heiwtit  the  widotu^t  executort  arid  the  htir^ai' 
law. 

Land  belonging  to  an  intestate,  who  died  in  1822, 
had  been  taken  by  the  corporation  of  Shrewsbury 
under  the  oompubory  powers  of  s  local  improve- 
ment Act  Of  the  purchase-money,  one-third  had 
l^een  laft  in  Oourt,  and  the  dividends  paid  for  dower 
to  tilt  intestate's  widow.  The  widow  having  died  in 
1804,  the  heir-at-law  now  petitioned  for  the  pay- 
ment of  such  third  to  him  ;  and  the  question  arose 
whether  the  dividends  of  the  last  quarter  wero  ap- 
portionable  between  the  executors  of  the  widow  and 
the  heir-at-law.  It  was  admitted  that  4  &  5  WilL  4, 
c.  22,  did  not  apply. 

T,  H.  Terrell  for  the  heir-at-law,  the  petitioner. 

This  case  is  not  within  the  11  Geo.  2,  c.  19,  s.  15,  be- 
cause, even  treating  this  money  as  land,  there  was  no 
assignment  of  dower,  and  consequently  the  under- 
tenant would  be  tenant  by  demise  of  the  heir-at- 
law,  and  not  of  the  widow :  the  demise  did  not,  there- 
fore, terminate  with  the  death  of  the  widow. 

JteiuAMSi  for  tha  widow's  executors,  conJtr^^  re« 
fenedto 

Ex  parte  Smyth,  1  Swan.  837. 

T.  B.  TtrreU  in  reply. 


The  Master  of  tbe  Rolls  said  that  the  money 
must  be  treated  exactly  as  if  it  were  land,  as  tlis 
houses  had  been  taken  compulsorily,  and  the  money 
was  subject  to  be  re-invested  in  land.  If  this  had 
been  done,  the  land  would  have  been  assigned  to  the 
widow  for  her  dower,  and  if  the  land  was  producing 
rent  there  must  have  been  an  under-tenant,  in  occi^ 
tion  of  it,  who  would  have  been  tenant  by  demise  of 
the  widow  herself,  and  whose  interest  would  there- 
fore terminate  with  the  death  of  the  widow.  The 
widow  must  not  su0Br  by  tiie  ro-investment  not 
having  been  made,  but  the  dividends  on  the  sura  in 
Court  must  be  considered  as  if  they  were  ivnt  The 
ease  thus  came  within  the  statute.  The  drndends 
must  be  apportioned,  and  the  widow*a  exeeuton  he 
allowed  their  eosts. 


Kindersley,  V..C.    }  g^^  ^  FALKosra. 
17, 19  Jan.  1865.        ) 

AdminitbraJtionr^Tm^^Pro^  of  DebL 

In  an  adnUnittraiion  tuit,  after  an  order  hat  hem 
made  for  the  payvuni  of  a  tpedjle  dividend  to  the  at' 
diiort  who  have  proved^  a  erediJtor  will  not,  though  Hu 
dividend  hat  not  actually  been  paid,  be  allowed  to  emt 
in  and  prate,  to  at  to  dietturh  thai  crdtr. 

This  was  a  motion  in  a  creditor's  suit. 

A  Mrs.  Bayfield,  a  specialty  creditor  of  the  deceased* 
had  previously  instituted  an  administration  suit, 
which,  however,  she  had  stayed  on  learning  that  this 
suit  had  been  for  a  similar  purpose. 

When  the  present  cause  came  on  for  hearing  on  far- 
ther consideration,  an  order  had  been  made  to  pay  2f. 
(afterwards  reduced  to  It,  lOJ^f.)  in  the  pound  to  the 
specialty  creditors  who  had  proved  at  that  time.  Hra. 
Bayfield  applied  by  her  counsel  for  her  costs  in  the 
suit  which  had  been  stayed,  but  she  did  not  prove  her 
debt 

Cheques  had  been  drawn  but  not  countersigned,  and 
other  steps  had  been  taken  by  the  creditors,  who  had 
proved,  to  obtain  payment  of  their  dividends. 

Mrs.  Bayfield  now  moved  to  be  allowed  to  coi^e  in 
and  prove  equally  with  the  other  specialty  creditors, 
and  to  stay  the  payment  of  the  dividends  of  1«.  l^V' 
She  offered  to  pay  the  costs  occasioned  by  her  coming 
in,  including  the  costs  of  determining  the  amoont  of 
the  reduced  dividend. 

Kartlake,  in  support  of  the  motion,  argued  that 
the  fund  was  still  in  Court,  and  that,  in  accordance 
with, 

Lathley  r,  ffogg,  11  Ves.  602  ; 

AngeU  v.  ffaddon,  1  Mad.  529  ; 
a  creditor,    under   such   circumstances,  woidd  ^ 
allowed  to  come  in  and  prove,  on  being  msM^  ^ 


S8  Jax  1865.] 


THB  NEW  REPORTS. 


267 


costs  to  the   extent  occasioned  by  the  creditor's 
lichea. 

KeketbkA,  on  behalf  of  creditors  who  had  prored, 
opposed  the  motion,  on  the  ground  that  the  proceed- 
ings for  payment  had  gone  too  far,  he  zeferred  to, 

CattOl  y.  SiTnon^  8  Bear.  244 ; 

BaHwll  T.  CoMn,  16  Bear.  140. 

HvU,  for  the  defendant,  the  administrator,  on  the 
same  side,  cited. 

Bole  25  of  the  35th  Order. 

JTon&tfo,  in  reply,  cited, 
Brwon  t.  Lake^  1  De  a.  ft  Sm.  144. 

19  Jiir.  1865. 

EiNDEBSLBY,  Y.-C,  Said  that  the  order  was  tanta- 
mount to  actual  payment,  the  matter  to  this  extent 
bad  been  taken  out  of  the  hands  of  the  Chief  Clerk,  the 
Accountant-General  having  been  ordered  to  pay  spe- 
cific sums  to  each  of  the  creditors.  The  order  must 
not  be  disturbed. 

MinvU. — ^Motion  refused,  with  costs. 


Stuart,  V.-C. 

24  Jax.  1865. 


Williams  v.  Wil«on. 


WiUyConttruetion — AnnuUy  payable  onQuarter- 
Dayt — CommencemeTU, 

A  tutaimr  gaice  an  omfiwYy  for  lifo^  and  or^  an^nwUy 
]w  tvmUy-ofie  ywn  fnm,  hi$  deaHi,  hoik  payabU  by 
Jew  tqml  quarterly  paynunti  on  the  ua%uU  quartor^ 
day8>^ 

Held,  &kat  a  proportumal  part  only  of  each  annuity 
wu  payaibU  on  thejiroi  quarUr-day  afUr  his  deuase. 

This  was  a  special  case  stated  for  the  opinion  of  the 
Court 

James  Bichards,  by  his  will,  dated  the  20th  of 
Koyember,  1845,  devised  a  portion  of  his  real  estate 
to  Seymour  and  Bromage,  upon  trust  to  pay  to  his 
wife,  Jane  Bichards,  an  annuity  of  125/.  for  her  life, 
end  to  one  of  his  daughters  an  annuity  of  1502.,  for 
the  term  of  twenty-one  years  from  his  decease,  if 
she  should  so  long  live  ;  and  in  case  his  wife  should 
die  in  the  lifetime  of  the  daughter,  then  to  pay  to  the 
daughter  for  her  life  the  further  annuity  of  125L  The 
testator  then  devised  other  real  estate  npon  similar 
trusts  in  iarour  of  his  wife  and  another  daughter ;  and 
directed  that  the  several  annuities  thereinbefore  given, 
should  be  payable  by  four  equal  quarterly  payments  on 
the  26th  of  March,  the  24th  of  June,  the  29th  of  Sep- 
tember, and  the  25th  of  December,  in  every  year ;  and 
that  on  the  deceaae  of  any  annuitant  a  proportionate 
part  of  his  or  her  annuity  should  be  payable  for  so 
much  of  the  current  quarter  as  should  have  elapsed. 
The  testator  subsequently  bequeathed  to  Seymour  and 
Bromage,  annuities  of  50/.  and  20/.  respectively,  so 
loug  as  they  should  continue  to  execute  the  trusts  of 


the  will ;  and  directed  that  these  sums  should  be 
retained  quarterly,  on  the  days  before  mentioned. 

By  a  codicil,  dated  in  1857,  the  testator  substituted 
the  plaintiffs,  in  the  place  of  Seymour  and  Bromage, 
both  as  trustees  and  annuitants. 

The  testator  died  on  the  21st  of  September,  1862. 
Jane  Bichards  died  on  the  19th  of  AprU,  1868. 

The  principal  questions  for  the  Court  were :  ^ethev 
Jane  Bichards,  and  the  two  danghters,  wen  entitled 
to  receive  on  the  29th  of  September,  1862  (the  first 
quarter-day  after  the  death  of  the  testator),  «  full 
quarter's  payment,  or  only  a  proportionate  payment, 
as  from  the  day  of  the  testator's  deooaae ;  and  similar 
questions  with  regard  to  the  additional  annuities  given 
to  the  daughters  on  the  death  of  Jane  Bichards,  and 
to  the  annuities  given  to  the  trustees. 

F.  0*  Haynut  for  the  plaintiffs,  the  trustees  of  the 
wiU,  submited  that  the  direction  to  the  trustees  to 
retain  their  annuities  on  the  quarter-days  placed  them 
in  the  same  position  as  the  other  annuitants. 


Jf a/tfi5,  Q.  0. ,  and  /nee,  for  the  representatiYe  of  Jane 
Bichards,  and  Dauney  for  the  testator's  two  daughters, 
contended,  that  the  annuitants  were  entitled  to  a  full 
quarter's  payment  on  the  first  quarter-day  after  the 
testator's  decease.  It  was  usual  to  insert  an  express 
provision  to  that  effect,  and  such,  no  doubt,  had  been 
the  testator's  intention.  It  was  impossible  otherwise 
to  satisfy  the  words  "equal  quarterly  payments :"  the 
payments  were  to  take  place  on  the  days  named,  and 
were  to  be  equal. 

Levrin,  for  those  entitled  to  the  real  estate,  was  not 
called  on. 

Stttabt,  Y.-C,  said,  that  as  to  the  annuities  gxTen 
to  the  plaintiffs,  the  clause  directing  equal  quarterly 
payments,  referring  as  it  did  to  the  annuities  "herein- 
before given,"  did  not  apply ;  and  as  the  plaintiffs 
were  to  enjoy  the  annuities  while  executing  the  trusts 
of  the  will,  the  time  of  commencement  could  not  be 
in  the  testator's  lifetime.  With  regard  to  the  other 
annuitants,  the  word  "equal"  had  not  the  force 
contended  for.  The  object  of  that  clause  was  to 
secure  payments  at  equal  intervals.  It  was  true, 
that  no  time  of  commencement  was  expressed  for 
Jane  Bichards'  annuity.  But  the  daughters'  annuities 
were  for  twenty-one  years  "from  the  testator's  de- 
cease," and  there  was  to  be  a  proportional  payment,  if 
they  ended  between  two  quarter-days.  Now  the 
daughters  could  not  be  intended  to  receive  more  than 
twenty-one  years'  annuity :  the  first  payment,  there- 
fore, must  be  proportional  also.  The  same  provisions 
applied  to  all  these  annuities  ;  it  would  be  unnatural 
to  separate  them,  and  the  true  construction  was,  that 
they  all  commenced  from  the  testator's  death.  There 
must  be  a  proportional  payment  only  on  the  first 
quarter-day. 
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,X^^oH'  \  AiTOBBSoNv.  Stamp. 
19,  20  Jan.  1865.   i 

Fractk^^Writ  of  life  Exeat. 

A  ptaintiff  0bta¥Md  a  writ  of  ne  exeat,  hUdid  nU 
$trve  inUrrogaioriea  on  the  defsndant,  who  immediately 
ffut  in  a  voluntary  annoor,  denying  that  any  debt  woe 
due  from  him  to  thepUHnHff: — 

Held,  on  a  motion  to  diacharye  theorderfor  the  writy 
thai  for  the  pwrpooea  of  «ucA  moUon  the  dtfendant  must 
be  taken  to  have  antwered  fuUy. 

Stamp,  the  defendant  in  the  present  suit,  had  acted 
as  manager  inVanconyer's  Island  of  a  business  carried 
on  in  partnership  between  himself  and  Anderson.  The 
joint  adventore  having  terminated.  Stamp  came  to 
England,  and  on  the  12th  of  Korember,  1864,  insti- 
tuted the  suit  of  Stamp  r,  Anderson,  for  an  account  of 
the  partnership  property.  ,  Anderson  had  been  inter- 
rogated in  the  suit  of  Stamp  y.  Anderson,  but  had  put 
in  no  answer. 

On  the  11th  of  Jannaiy,  1865,  or,  as  Stamp  asserted, 
on  the  5th  of  January,  Anderson  leamt  that  Stamp 
had  taken  his  passage  for  America  in  a  packet-boat 
advertised  to  sail  on  the  17th. 

On  the  16th  of  January,  1865,  Anderson  filed  the 
bill  in  Anderson  y.  Stamp,  stating  that  over  4000Z. 
was  due  to  him  on  the  balance  of  the  account  men- 
tioned in  Stamp  r.  Anderson;  that  Stamp  was  about 
to  proceed  abroad ;  and  that  the  plaintiff  was  thereby 
in  danger  of  losing  his,  debt.  The  prayer  of  the  bill 
was  for  a  writ  of  ne  exeat  against  Stamp,  and  for 
general  relief :  no  inteiri^tories  were  filed. 

On  the  16th  Anderson  obtained  a  writ  of  ne  exeat, 
on  an  ex  parte  application. 

On  the  18th,  Stamp  put  in  a  voluntary  answer,  no 
interrogatories  having  been  then  filed. 

19  Jan.  1865. 

JRoU,  Q.C,  and  FreeUng,  this  day  moved  to  dis- 
charge the  order  :  they  argued — 

If  the  defendant  can  make  out  a  primd  facie  case 
that  nothing  is  due,  the  order  for  the  writ  must  be 
discharged, 

De  Carriere  v.  De  Carriere,  4  Ves.  591 ; 
Leo  V.  Lambert,  8  Russ.  417  ; 
Boddam  v.  Heiherington,  5  Yes.  91. 
The  defendant  has  put  in  an  answer  positively 
denying  that  anything  is  due  to  the  plaintiff, 
Leo  V.  LamJbert  (loe,  cU.). 
The  plaintiff  ought  to  have  sworn  positively  to  the 
amount  of  his  debt,  and  to  have  stated  the  facts  on 
which  he  intended  to  rely, 

Jackson  v.  Petrie,  10  Ves.  164 ; 
Hoioden  v.  Rogtrs,  1  Y.  ft  B.  133. 
If  the  mode  of  computing  the  account  be  stated, 
and  it  appears  to  comprise  unascertained  sums,  the 
writ  will  not  be  granted, 


Flacky,  Holm,  1  J.  ft  W.  405  ; 
Bothm  V.  Wood,  Turn,  ft  IL  843. 
The  facts  were  all  within  plaintiff's  knowledge,  and 
he  ought  to  have  applied  for  the  writ  as  soon  as  he 
knew  that  the  defendant  intended  to  go  abroad, 
Dicky,  Swinton,  1  Y.  ft  B.  378. 
The  bill  ought  to  have  prayed  for  some  specific 
relief. 

Qiffard,  Q^C,  and  Druee,  for  the  plaintiff,  argued— 
The  defendant's  answer  cannot  prevail  against  the 
positive  affidavit  of  plaintiff  that  there  is  a  debt, 
Jones  V.  Al^hsin,  16  Yes.  470. 
The  bill  is  in  the  nature  of  a  cross-bill,  and  it  is 
unnecessary  to  pray  for  more  than  general  relief 
Cook  V.  Martyn,  2  Atk.  3  ; 
Orimes  v.  French,  2  Atk.  141. 
The  plaintiff's  affidavit,  when  he  swears  that  the 
balance  of  account  will  be  in  his  favour,  is  conclarire, 
Rico  V.  GuaUier,  3  Atk.  501. 

Freeling,  in  reply,  distinguished  cases  in  which  the 
defendant  relies  on  an  affidavit  from  those  in  which  he 
has  put  in  an  answer. 

20  Jan.  1865. 

Wood,  Y.-C,  said,  that  under  the  old  practice, 
when  the  interrogatories  formed  part  of  the  bill,  the 
defendant  had  it  in  his  power  to  put  in  a  complete 
answer  so  soon  as  the  bill  had  been  served  upon  him. 
If  he  did  not  answer  fully,  the  writ  could  not  be  dis- 
charged ;  but  if  he  answered  fully,  the  Court  looked 
at  his  answer  to  see  whether  it  was  proper  to  dischaige 
the  writ,  or  require  security  for  the  debt.  In  the  pre- 
sent instance,  the  bill  was  filed  under  the  new  practice, 
and  had  no  interrogatories  annexed  to  it ;  nor  hid 
any  interrogatories  been  since  served.  The  defendant 
had  put  in  a  voluntary  answer  positively  deny- 
ing that  anything  was  due  to  the  plaintiff,  and 
that  answer,  for  the  purposes  of  this  case,  must  be 
considered  to  be  a  complete  answer.  The  plaintiff 
ought  also  to  have  stated  his  case  more  fully  in  his 
bill. 

For  all  these  reasons^he  should'dischaige  the  order, 
with  costs. 


Wood,  V.-C.  ) 

20  Jan.  1865.     f 


Thx  Gikgbb  Makufactobt 
Company  v,  Wilson. 

Practice — Cross-Examination    of  Witnesses  on 
their  Affidavit, 

The  19th  rule  of  Cfen.  Ord,  Bih  of  February,  1861, 
doesnot  abrogate  the  oldpraeUee,  hut  is interuUdtog^ 
greater  facilities  for  theproduaion  of  witnesses. 

In  this  case  the  defendant  had  filed  affidarit^  u<^ 
the  fourteen  days  during  which  the  plaintiff  wtf 
entitled  (under  rule  19,  Gen.  Ord.  of  Still  WaoMiSt 
1861)  to  serve  notice  upon  him  to  prodoea  Ui  wit* 
nesses  for  cross-examination  before  iSie  «mfaMti  "^ 
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expired  on  the  £ith  of  October,  1864.  Some  weeks 
afterwuds  the  plaintifit  in  accordance  with  the 
pnctice  previous  t6  the  Gen.  Ord.  of  February, 
1861,  Bubpcenaed  the  defendant's  witnesses  to  attend 
before  the  examiner,  for  the  purpose  of  being  cross- 
examined  and  gave  the  defendant  forty-eight  hours' 
notice  of  such  intention.  The  witnesses  attended 
before  the  examiner,  but  declined  to  be  sworn,  on 
the  ground  thai  the  time  for  cross-examination  had 
eUpsed. 

Oifard^  Q,0,t  aud  Druce,  moved  that  the  defen- 


dant's witnesses  might  be  ordered  to  attend  before  the 
examiner  to  be  cross-examined. 

Lawaon  {OairtUf  Q^C,  with  him),  eojUrd. 

Wood,  V.  -C. ,  said  he  was  of  opinion  that  the  practice 
Udd  down  by  rule  19,  Gen.  Ord.  5th  Febnuuy,  1861,  was 
not  intended  to  abrogate  the  old  practice,  but  to  give 
additional  fkcilities  for  the  production  of  witnesses, 
and  he  accordingly  made  an  order  in  the  terms  of  the 
motion,  and  directed  the  defendant  to  pay  the  costs 
of  the  motion. 


COMMON   LAW. 


Q.B. 

18  Jak.  1865. 


1  Wbbb,  Appellant,  v.  Thb  Jitstioxs 
3  OF  Dkyon,  Respondents. 

15  4:  16  Vict.  e.  81,  «.  6\— Definition  of 
**  Cmnty  "  —  Charter  -  Borough  liable  for 
County  and  Police  Rates, 

B.  1009  on  cmeieid  borough^  having  a  gallotos,  pUlary, 
and  tumJbreUf  asHzs  of  bread  and  dU^  estreats  of  writs 
and  pleas  of  Withernam,  James  (he  First  by  a  charter 
granied  to  the  mayor  and  recorder  of  B.  jurisdiction 
over  **  trespcases,  misprisions,  and  other  minor  offences, 
emmitted  vriUwn  the  borough;'*  but  Ttot  over  "the 
determination  of  any  treason,  murder,  or  felony,  or  of 
any  other  matter  touching  the  loss  of  life  or  limb,"  and 
confirmed  all  privileges,  franchises,  exemptions,  and 
jurisdictions,  t^ich  the  mayor  and  burgesses  had  ever 
had  by  charter,  or  custom,  or  otherwise,  or  had  last ; 
hut  the  charter  contained  no  nonrintrovnittant  clause  ex' 
pressly  preventing  the  county  Justices  from  interfering 
with  things  appertaining  to  the  office  of  the  borough 
Justices,  The  borough  Justices  had  alioayshUd  Quarter 
Sessions,  and  tried  felonies  and  misdemeanors,  just  as 
the  county  Juetiees,  and  were  never  interfered  with  by 
the  latter,  and  up  to  1858  had  made  rates  in  the  nature 
of  county  rates,  and  no  county  rate  had  ever  been  levied 
in  B,  The  respondents  having  assessed  B,  to  the  county 
and  police  rates : — 

Held,  thai  as  the  charter  contained  no  non^intro- 
mittant  clause,  the  borough  had  no  separate  jwriadiction 
so  as  to  vMke  U  free  from  liability  to  the  county  and 
police  rates. 

The  borough  of  Bradniach  having  been  by  the 
Justices  at  a  General  Quarter  Sessions  of  the  Peace 
for  the  county  of  Devon  assessed  to  the  county  rate 
for  general  purposes,  and  also  for  police  purposes, 
appealed,  and  a  case  was  stated  which  showed  that— 

The  borough,  parish,  and  lib^y  of  Bradninch,  is 


part  of  the  possessions  of  the  county  of  Cornwall. 
It  is  within  and  entirely  bounded  by  the  county  of 
Devon,  is  a  very  ancient  borough,  and  is  co-extensive 
with  the  parish.  By  two  inquisitions  of  4  Edw.  1, 
the  jurors  respectively  certified  that  **  the  borough  of 
Braneya  "  inter  alia,  *'  has  a  gallows,  a  pillory,  and 
tumbrell,  assize  of  bread  and  ale,  estreats  of  writs 
and  pleas  of  Withernam,  a  warren,"  and  other  royal 
liberties.  James  the  First,  in  the  second  year  of  his 
reign,  granted  to  the  borough  of  Bradneys  or  Bradninch 
a  charter,  by  which  inter  alia  he  declared  that  the 
borough  ''may,  and  shall  be,  and  remain  from  hence- 
forth for  ever  a  free  borough  of  itself ;  and  that  the 
mayor,  and  bui^sses,  and  their  successors,**  shall  from 
henceforth  for  ever  be  one  body  corporate  and  politic 
"  in  deed  fact  and  name,"  and  that  the  mayor  and 
the  recorder  for  the  time  being,  may,  and  each  of 
them  "may  and  shall  from  henceforth  for  ever 
be  Justices  of  us,  our  heirs,  and  successors,  to  keep 
the  peace  in  the  same  borough ; "  and  that  the 
mayor  and  recorder  for  the  time  being,  and  their 
successors,  shall  **  have  full  power  and  authority  to 
inquire  concerning  whatsoever  trespasses,  misprisions, 
and  other  minor  offences  *'  committed  within  the 
borough,  "which  ought  or  might  be  inquired  into 
before  the  keepers  and  Justices  of  the  peace  in  any 
county  of  our  kingdom  of  England,  by  the  laws  and 
statutes  of  the  same  kingdom  as  Justices  of  the  peace, 
so  nevertheless  that  they  do  not  hereafter  in  any 
manner  proceed  to  the  determination  of  any  treason, 
murder,  or  felony,  or  of  any  other  matter  touching 
the  loss  of  life  or  Umb,**  within  the  borough,  "with- 
out the  special  mandate  of  us,  our  heirs  or  successors.** 
The  charter,  after  nominating  a  recorder,  and  giving 
power  to  the  mayor  and  burgesses  and  their  successors 
to  elect  future  recorders,  granted  to  the  mayor  and 
burgesses  and  their  successors  "so  many,  so  great, 
the  like,  the  same,  and  similar  Courts  of  Record, 
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derks  of  the  Market  Aaeize,  and  assay  of  bread,  wine, 
and  ale,  customs,  liberties,  priTileges,  franchises,  im- 
munities, acquittances,  exemptions,  and  jurisdictions, 
whatsoever,"  which  the  mayor,  ftc.,  "have  or  hath 
heretofore,  or  ought  to  have  had  or  enjoyed,"  by 
reason  or  force  of  any  charters  or  letters  patent  "  or 
by  whatKMTer  other  means,  right,  custom,  usages  pre- 
scription, or  title,  heretofore  used,  had,  or  accustomed, 
although  the  same,  or  any  or  either  of  them,  have  or 
hath  not  been  heretofore  used  or  haye  or  hath  been 
abused  or  misused,  or  discontinued,**  or  forfeited  or 
lost. 

Up  to  1858,  no  county  rate  had  ever  been  levied  in 
Bradninch,  but  rates  in  the  nature  of  county  rates 
were  made  by  order  of  the  borough  Justices  in  Sessions, 
Cor  the  purposes  of  the  borough.  And  the  borough 
Justices  have  always  held  their  Quarter  Sessions  and 
tried  felonies  and  misdemeanors  in  the  same  manner, 
and  to  the  same  extent,  in  all  respects  as  the  Justices 
of  the  county  of  Devon  in  their  Sessions,  and  the 
county  magistrates  did  not  interfere  in  any  manner  or 
for  any  purpose  within  the  limits  of  the  borough. 

In  pursuance  of  the  Militia  Law  Amendment  Act, 
1854  (17  &  18  Vict.  c.  105),  an  award  was  made  in 
1855,  which,  after  reciting  that  the  borough  of  Brad- 
ninch was  one  of  certain  corporate  towns  not  liable  by 
law  to  the  payment  of  county  rates,  determined  that 
the  borough  should  contribute  to  the  maintenance  of 
the  militia  in  a  certain  proportion,  and  in  pursuance 
of  this  award  an  order  was  made  at  a  Quarter  Sessions 
for  the  county  which,  after  reciting  that  the  borough 
was  one  of  such  corporate  towns  before  mentioned, 
directed  that  the  borough  should  contribute  a  certain 
sum  for  the  maintenance  of  the  mHitia. 

The  borough  has  for  some  years  past  had  a  police 
officer  appointed  by  the  borough  authorities  and  wear, 
ing  a  police  unifonn,  in  addition  to  the  parish  con- 
stables and  the  seijeant-at-mace,  and  the  general  police 
of  the  county  has  not  interfered  with  it 

The  questions  for  this  Court  are— whether  the 
borough,  parish,  or  liberty  of  Bradninch  is  liable  to 
contribute  to  the  general  county  rate  and  to  the  general 
police  rate  for  the  county,  or  to  either  or  neither. 

In  the  construction  of  15  &  16  Vict  c.  81,  the 
word  "county**  is  by  section  51  to  mean  and  "in- 
clude any  riding  or  division  having  a  separate  com- 
mission of  the  peace,  or  separate  county  treasurer, 
and  any  liberty,  franchise  or  other  place  in  which 
rates  in  the  nature  of  county  rates  may  be  levied, 
having  a  separate  commission  of  the  peace,  and  not  I 
subject  to  the  jurisdiction  of  the  county  or  counties 
at  large  in  which  such  liberty,  franchise  or  place  may  I 
lie,  nor  contributing  or  paying  to  the  county  rates ' 
made  for  such  county  or  counties  at  laige. "  i 


tains  no  non-xntronuttant  clause ;  viz.,  "so  that  flis 
Justices  in  no  manner  hereafter  may  any  way  intrude 
themselves,  or  any  one  of  them  may  intrude  himseU; 
to  anything  belonging  or  appertaining  to  the  oHoe  d 
Justice  of  the  Peace  within  the  boroogh,  and  tin 
bounds  and  precincts  of  the  same,  by  any  cause  whst* 
soever  arising  or  happening  there,  irithont  the  spedil 
command  of  us,  our  heirs  and  successors,  in  that 
behalf  obtained.*'  This  was  the  ground  of  dedslQa 
in 

The  Mayor^  dfc,  of  Sad  Loot  v.  Th$  JuMtim  of 
Cornwall,  8  B.  ft  S.  20. 
Bradninch,  therefore,  has  no  exclusive  juiisdietioiL 
And  thon£^  the  Justices  of  the  borough  havs  held 
Quarter  Sessions,  and  this  Court  will  not  willingly 
declare  that  they  have  all  these  yean  exsroaed  a 
wrongful  jurisdiction,  yet  the  charter  doea  not  giTs 
the  power  to  hold  Quarter  Sessions,  but  expnaily 
excludes  the  power  to  "determine"  felonies, 

JtesB  V.  Clarke,  5  B.  ft  Aid.  685  ; 

55  Geo.  8,  c  51 ; 

15ftl6Vict.  c.  81,  ss.  2,6,51; 

21  ft  22  Vict  c  88  ; 

2  B.  Just  204  (ed.  1845). 
2nd.  The  borough  is  liable  for  the  police  rate, 

Jlegina  v.  £laekmantUme,  8  W.  R.  483 ; 

2  ft  8  Vict  c.  98  ; 

8  ft  4  Vict  c.  88. 

Coleridge,  Q.a  (Kingdom  with  him),  fbr  the  ap- 
pellant 

1st.  As  to  the  county  rate  Bradninch  is  not  lishK 
for  it  is  not  within  "  the  limit  of  the  commissions**  of 
the  county  Justices, 

15  ft  16  Vict  c  81,  s.  21. 

From  the  charter  of  James  the  First,  and  the  facts, 
Bradninch  appears  to  be  a  county  within  15  ft  19 
Viet  c.  81,  s.  51.  True  this  charter  has  no  noa- 
intromittant  clause,  but  the  same  effect  is  given  \j 
other  words  conferring  on  the  borou^  an  cdcclusiTt 
jurisdiction.  Bradninch  had  also  a  "  gallows,  pillory, 
and  tumbrell,**  and  the  "  pleas  of  Witiiemam  **  shoir 
that  the  sheriff  of  the  county  had  no  jurisdictioa. 
The  county  Justices  had  no  jurisdiction  when  thii 
charter  was  granted,  which  seems  to  recognise  sad 
confirm  a  lost  charter  or  grant 

[CocKBUHN/  C.  J. — Can  you  put  it  higher  than  this, 
that  the  borough  Justices  have  coneurrant  juris- 
diction  f] 

[Crompton,  J.— Have  you  any  authority  that  a 
non-intromittant  clause  may  be  presomed  thoagii 
absent?] 

The  circumstances  here  raise  that  presumption.  As 
to  the  police-rate,  that  must  follow  the  deoision  en 
the  county-rate. 


KarOake,  Q.C.  (Lopea  with  him),  for  the  respon- 
dents. 


I     CocKBURN,  C.J.— We  are  all  agreed  as  to  this  ciiae. 
,  We  cannot  draw  the  inference  which  Mr.  Coleridge< 
Ist  The  boroQgh  is  liable  for  the  county  rate.    This   draws,  and  supply  what  is  omitted  in  the  ehartflr  of 
turns  upon  the  charter  of  James  the  First,  which  cou-   James  the  Krst    On  tha  contrary,  tfae^koee  of  the 
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durter  tends  to  an  inference  exactly  opposite  to  tliat 
lUeh  he  sQggest»--to  the  inference,  namely,  that  the 
exdiisiTe  jozisdiction  claimed  for  the  Justices  of 
Bndmnch  did  not  exist  They  have,  therefore,  in  our 
opjnion,  no  separate  jurisdiction,  so  as  to  make  the 
boiDngh  separate  from  the  county,  and  free  from 
lialnlity  to  the  rate  which  has  been  made  on  it.  It 
ii,  hoverer,  a  fair  subject  of  discnasiQn,  and  there 
will,-  tbertfore,  be  no  coats. 

Croicptqx  and  Bx^ackbubn,  JJ.,  concurred. 

JudgTMfiUfoT  the  reapondents. 

^  ,^  *  \  Parsoks  and  Another  v.  Baonall. 
19  Jax.  1865.    1 

UniomtUy  of  Oxfcrdr^-^laim  of  ConuMnce* 

A  rightful  claim  of  conusance  over  an  acUon  in  this 
Court  made  hy  the  ChanoeUor  of  the  University  of 
Oxford^  loiU  not  he  refused  hy  this  Court  merety  because 
only  one  advoeate  practises  in  the  Chancellor* s  Court, 
8ueh  a  doesm  made  the  day  after  the  defendant  appears 
ic  the  writ  is  in  ample  time, 

Melli^  Q^Cf  on  Norember,  19th,  1864,  obtained 
a  ml^  calKng  on  the  plaintiff  to  show  cause  why  a 
daim  of  eoniisance  of  this  action  by  the  Earl  of  Derby, 
Cluiicellor  of  the  TTniyersity  of  Oxford,  should  not  be 
allowed.  The  affidavits  disclosed  that  the  action  was 
for  goods  sold,  Ac. ;  and  that  the  defendant,  when  the 
causes  of  action  accrued,  was  and  still  continued  a 
FMftdent  undeigiaduate  member  of  the  Uniyersity,  and 
that  the  causes  of  action  arose  and  accrued  within  the 
liberties  of  the  UniTorsity ;  that  the  writ  was  served  on 
the  defendant  on  the  12th  of  November,  and  that  he  ap- 
peared on  the  18tli,  and  that  the  claim  of  conusance 
was  made  tm.  the  19th ;  that  according  to  the  course 
<tf  pnctioe  of  the  University  Courts  of  the  Chancellor, 
■oitora  can  only  appear  and  plead  by  proctote  autho- 
liead  to  practise  in  them,  and  not  by  attorneys  of  the 
Superior  Courts,  or  barristers ;  and  that  long  before^ 
and  when  this  action  was  begun,  there  had  been,  and 
•till  was^  only  one  proctor  practising  in  those  Courts, 
and  that  persons  suing  or  sued  therein  must  be  repre- 
sented there  by  him,  and  therefore  that  tradesmen 
could  not  safely  sue  there. 

Henry  the  Eighth,  in  the  fourteenth  year  of 
his  reign,  by  letters  patent,  declared  that  the 
Chancellor  of  the  University  of  Oxford,  and  his 
sQccesBors,  should  have  the  power  to  hear  and  de- 
termine, initsr  alia,  '*aH  accounts,  contracts,  and 
all  other  articles  which  might  £all  in  fine,  or  ransom, 
or  in  other  pecunisry  punishment,  and  all  other 
contraets,  pleas,  and  complaints  personal,  after  what 
manner  soever  arising,  done  or  committed  within  the 
town  of  Oxford,  the  suburbs,  hundred,  or  county  of 
Ozftndi  or  elsewhere  within  the  kingdom  of  England,'* 
where  any  person  who  ought  to  have  any  privilege  of 
the  Ufllvmity  should  be  one  of  the  parties,  and 
ihoold  Mr*  MT  ttmusancer  and  correction  thereof. 


so  that  no  Justice  assigned  to  hold  pleas  before  the 
king,  or  Justice  of  the  Common  Bench,  or  other 
Judge  whatever,  should  in  any  sort  intermeddle  there- 
with ;  but  that  if  any  such  Justice  should  presume  to 
inquire  into  them,  such  Justice  should,  on  the 
certificate  of  the  Chancellor,  supersede  such  in* 
quisition  or  process,  and  that  the  party  should 
be  chastised  and  punished  only  before  the  Chan« 
cellor.  This  charter  was  confirmed  by  the  statute 
18  Elizabeth. 

ffuddtestoHf  Q.C.,  9nd  Fisher,  now  showed  cause. 
The  plaintiff's  right  to  have  his  claim  heard  by  a 
jury,  and  decided  by  a  Superior  Court,  will  not  be 
ousted  by  this  Court  unless  every  formality  is  complied 
with. 

Ist.  The  claim  was  not  entered  on  the  record  before 
motion  made.    A  similar  daim  was  refused  in, 
Leasingby  v.  Smithy  2  Wils.  406  ; 
Boot  V.  Orayham,  1  Bam.  K.  B.  49,  65 ; 
PatsTTicstery.  Qrahamj2StrB.SlO; 
2Tidd'sPr.  781  (9th  ed.). 
[BuLCKBUBK,  J.— We  have  it  from  the  Master  that 
the  record  was  here  when  motion  made,  he  having 
received  it  from  the  Treasury.] 

2nd.  A  claim  of  conusance  is  like  a  plea  in  abate* 
ment,  and  must  be  made  at  the  first  moment, 
Hayes  v.  Long,  2  Wils.  810  ; 
Regina  v.  Agar,  5  Burr.  2820. 
3rd.  Only  one  proctor  practises  in  the  Chancellor's 
Court,  and  to  send  the  case  there  will,  therefore,  be 
an  absolute  denial  of  justice.    The  other  side  ought 
at  least  to  pay  the  plaintiff's  costs. 

XfeUish,  <2.C,  and  ffannsn,  in  support*  were  not 
heard. 

CoGKBURN,  C.  J.— The  rule  must  be  made  absolute. 
As  to  the  objection,  that  this  Court  ought  not  to 
remit  cases  to  local  and  inferior  Courts,  though  it  is 
true  that  this  Court  will  not  stop  a  cause  of  action, 
unless  the  claim  of  the  local  Court  is  made  out,  yet 
here,  where  the  jurisdiction  exists,  and  this  right  to 
a  claim  of  conusance  is  established,  we  are  not  to  be 
astute  to  defeat  it.  The  Logislaturo  has  no  doubt  said 
that  claims  in  general  should  be  tried  in  the  Superior 
Courts;  but,  on  the  other  hand,  this  local  Court 
may  be  very  useful  to  decide  matters  of  debt  which 
arise  within  its  jurisdiction,  especially  such  ques- 
tions as,  whether  goods  supplied  to  minors  are  neces. 
series.  The  question  is,  what  has  the  Legislature 
sanctioned  ?  It  has  sanctioned  this  claim,  and  we 
must  let  it  remain.  As  to  the  objection  that  the 
claim  was  not  made  in  time,  it  appears  that  it  was 
made  the  very  day  after  the  defendant  appeared  to 
this  action.*  The  time  was  really  shorter  than  we 
could  have  expected,  and  we  can  never  say  that  suoh 
a  claim  must  be  made  between  the  service  of  the  writ 
and  the  appearance  to  it  As  for  the  costs,  how  can 
we  order  the  Chancellor  to  pay  the  plaintiff's  costs  ? 
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Beaidesy  the  pl&intiffa  were  wrong  in  bringing  their 
action  here. 

Cromptok,  J.^I  concur.  The  only  objection  which 
Btmck  me  at  first,  was  as  to  there  being  only  one  proc- 
tor. But  I  do  not  think  there  is  anything  in  that,  for 
I  cannot  suppose  that  the  Chancellor's  Court  would 
refuse  to  hear  some  person  if  necessary,  just  as  this 
Court  has  allowed  a  person  to  be  heard  where  no 
attorney  or  barrister  has  appeared.  That  is,  there 
fore,  no  ground  for  discharging  the  rule. 


Blaokbubn,  J.  concurred. 


RmU  dbBoluU. 


Q.  B.         )    Howard,  in  Error,  v. 
23  Jan.  1865.    )    Thx  Quebn,  in  Error. 

Comiii— CooKBURN,  C.J.,   Crompton,    Blackburn, 
and  Mbllor,  JJ. 

16  4e  17  Vict.  c.  32,  s.  3—Ind%ciment'-^Amgnr 
ment  of  Error — Want  of  joinder  in  Error — 
Judgment  of  Bevenal. 

Where  a  writ  of  error  i$  brought  upon  a  eonvietion  on 
an  indictment  for  miademeanarf  and  the  plaintiff  in 
error  monee  to  enter  a  Judgment  of  reversal  for  want  of 
a  Joinder  in  error,  the  Court  will,  in  the  Jiret  inetance, 
grant  only  a  rule  nisi  under  16  <ff  17  Viet,  e.  82,  s.  8. 

The  plaintiff  in  error  had  been  found  guilty  of  a 
misdemeanor,  and  sentenced  to  imprisonment  on  an 
indictment  under  24  ft  25  Vict.  c.  100,  s.  49,  for 
having  by  false  pretences  procured  a  girl  xmder  twenty- 
one  years  of  age  to  have  illicit  connection  with  him. 
The  count  not  alleging  what  the  false  pretences  were, 
error  was  brought  by  the  plaintiff  in  error,  but  there 
was  no  joinder  by  the  Queen. 

16  k  17  Vict  c  82,  s.  8,  says,  "Whenever  any  writ 
of  error  shsll  be  brought  under  the  provisions  of  the 
said  Act  (8  &  9  Vict  c.68)  for  reversing  any  judgment 
in  misdemeanor,  and  error  shall  be  assigned  thereon, 
no  judgment  of  reversal  shall  be  entered,  either  for 
want  of  a  joinder  in  error  or  otherwise,  without  the 
special  order  of  the  Court  in  which  such  writ  of  error 
shall  be  pending,  pronounced  in  open  Court,  and  upon 
a  certificate,  signed  by  or  on  behalf  of  the  Attorney  or 
Solicitor-General,  that  notice  has  been  given  to  one  of 
them  of  such  intended  applicatbn,  and  in  the  event 
of  there  being  no  joinder  in  error,  such  Court  of  Error 
may  proceed  to  examine  the  record  in  error,  and  may 
give  such  judgment  thereon  as  the  Court,  from  which 
error  is  brought,  ought  to  have  done,  although  no 
joinder  in  error  may  have  been  filed«" 

Orridge  moved  to  enter  a  judgment  of  reversal  for 
the  plaintiff  in  error,  for  want  of  a  joinder  in  error, 
upon  an  affidavit  that  notice  had  been  given  to  the 
Solidtor-Qeneral,  and  his  certificate  in  accordance 
with  the  above  Act;  and  said  the  application  was 
novel. 


[Blackburn,  J.— Under  section  1  of  16  ft  17  Vict, 
c.  82,  must  not  the  plaintiff  in  error  be  present  in 
Court?] 

CocKBURN,  C.  J.— We  are  dear  this  can  only  be  a 
rule  niei  in  the  first  instance,  for  otherwise  the 
prosecutor  and  the  prisoner  migjht  agree  to  compro* 
mise  the  case,  and  so  defeat  the  object  of  the  statute 
and  the  ends  of  justice.  The  statute  only  gives 
us  power  to  pronounce  judgment  after  examining  the 
record.  This  rule  must  be  served  on  the  officer  of  the 
Court,  and  on  the  real  prosecutor,  and  must  be  drawn 
up  to  follow  the  words  of  the  statute — "  to  show 
cause  why  the  Court  should  not  examine  the  record," 
ftc.  The  plaintiff  in  error  should  be  present  in  Court 
when  cause  is  shown. 

Crompton,  J.— If  you  cannot  find  the  real  prose- 
cutor, you  should  serve  the  rule  on  his  attorney. 

Rule  met. 


a  P. 

16  Jan.  1865. 


I    Falk 


FtXTCHSB. 


Charter-party'^-'Same  permm  Charteret^e  Agent 
and  Vendor — Maters  Receipti — Bill  of  Lading 
-^Patting  of  Property — Evidence  of  Conver* 
stem. 

M  chartered  dtfendants  vesael  at  Liverpool  to  carry 
BaU  to  Calcutta.  Plaintiff  acted  as  vendor  of  the  salt, 
and  also  as  M's  agent  in  shipping  it,  and  took  mate's 
receipts  in  his  own  name.  During  loading,  M  stopped 
payment.  Plaintiff  refused  to  complete  loading^  and 
demanded  from  defendant  the  salt  already  shipped,  or 
a  bill  of  lading  in  exchange  for  mate*s  receipts,  or  on 
payment  of  freight.  Defendant  refitsed,  filled  up  the 
vessel  on  his  own  account,  and  sailed  with  the  salt  to 
Oaleutta.  In  the  ordinary  course  of  business  behoeen 
the  parlies,  plaintiff,  on  completion  of  loading,  obtained 
a  bill  of  lading  in  exchange  for  the  mate*s  receipts,  and 
sent  Uto  M,  who  then  accqried  a  bill  of  exchange  in 
payment.  Plaintiff  having  sued  defendant  in  trover 
for  the  salt,  the  Judge  told  the  Jury,  that  defendants 
sailing  with  the  salt,  and  refusing  a  bill  of  lading  was 
ample  evidence  of  conversion,  if  they  thought  the  pro- 
perty  in  the  salt  remained  in  plaintiff  at  the  Hme  of 
the  sailing;  and  that  the  holding  the  receipts  in  his  own 
name  by  the  plaintiff  was  prim&  facie  evidence  of  his 
intention  to  keep  a  control  over  the  goods,  but  might  be 
rebutted  by  the  other  eireumslanioee  and  As  cemne  of 
business:-^ 

HfSid,  that  the  direction  was  right,  and  thai  a  verdict 
for  the  plaintiff  should  not  be  dieturbed. 

Action  tried  before  Blackbuni,  J.,  and  a  apaoial  jary 
at  Liverpool, 
Verdict  for  the  pbdntifl;  damagos  SS2L  101k  ML 
The  learned  Judge  stayed  exe^fltioB^  itetii^  IM  it 
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ms  a  fidr  case  for  an  application  for  a  new  trial  to  see 
wtether  Ms  mling  was  right  or  wrong. 

Uward  James,  Q.C,,  now  moved  for  a  new  trial, 
on  iie  ground  (inUr  cUia)  of 

It.  Misdirection. 

Sid.  Verdict  against  weight  of  evidence. 

3d.  Damagea  excessive. 

Tie  plaintiff  was  a  salt  merchant,  and  the  defendant 
ashisowner. 

Tb  action  was  in  trover  for  1007  tons  of  salt,  shipped 
on  baud  the  defendant's  vessel,  to  Calcutta,  under  a 
charter-party.  For  several  years  the  plaintiff  had 
dttit  with  one  De  Mattos.  De  Mattos  used  to  take  up 
ships  on  charter-party  to  export  salt  The  course  of 
bcsiness  was  this.  When  De  Mattos  took  up  a  ship 
ot  charter-party,  a  copy  of  the  charter-party  was 
pkced  in  the  hands  of  the  plaintiff,  who  then  shipped 
the  salt.  In  all  these  transactions  the  plaintiff  acted 
both  as  agent  for  De  Mattos,  and  as  vendor  of  the  salt 
As  be  shipped  the  salt,  the  pUintiff  took  the  mate's 
receipts  in  his  (plaintiff's)  own  name,  and  afterwards 
obtained  in  exchange  for  them  a  bill  of  lading  for  the 
whole.  Plaintiff  then  used  to  transmit  the  bill  of 
lading,  made  out  in  his  own  name  and  indorsed  to 
Be  Hattos,  with  the  invoice  which  included  commis- 
sion to  De  Mattos,  together  with  a  draft  of  a  bill  at 
four  months,  which  was  then  accepted  by  De 
Mattos.  Such  being  the  usual  course  of  business, 
Be  Hattos  on  the  12th  of  November,  1863,  took 
np  the  defendant's  ship,  "The  Savoir  Faire,"  by 
charter-party,  to  take  a  cargo  of  salt  to  Calcutta.  A 
copy  of  the  charter-party  was  given  to  the  plaintiff  as 
agent  for  De  MEattos. 

By  this  instrument,  made  between  defendant  and 
Be  Mattos^  £roight  was  to  be  paid  on  unloading  and 
right  delivery,  one  third  by  freighter's  acceptance  at 
four  months  from  the  final  sailing  of  the  vessel  .  .  . 
and  the  remainder  on  the  right  delivery  of  the  cargo 
agreeably  to  tiills  of  lading  in  cash,  &c.  It  contained 
on  the  margin  the  words,  "  The  captain  is  to  apply  to 
Mr.  H.  £.  Falk  (the  plaintiff)  for  cargo  and  custom 
hoose  business. "  A  contract  for  a  supply  of  salt  *  *  free 
on  board"  was  then  made  on  the  vlsqbI  terms  between 
the  phuntiff  and  De  Mattos.  The  plaintiff  then, 
according  to  contract,  began  as  usual  to  load  a  cargo 
of  salt  on  board  the  vessel,  taking  the  mate's  receipts 
in  his  own  name  as  he  went  on.  While  the  vessel  was 
l)eing  loaded,  and  when  1,007  tons  had  been  shipped, 
Be  Mattos  stopped  payment  The  plaintiff  thereupon 
declined  to  ship  any  more  salt  The  defendant  in- 
formed D«  Mattos  of  this  by  letter,  but  received  no 
reply.  Tlie  plaintiff  appealed  to  the  defendant  to 
help  him  and  preserve  his  (plaintiff's)  property  in  the 
nit,  asking  him  first  to  permit  him  to  fill  up  the 
▼essel  with  Mlt  on  his  own  account ;  secondly,  to  pur- 1 
chase  the  salt ;  or,  thirdly,  to  give  him  (plaintiff)  a 
bill  of  kdiQg  on  payment  of  freight,  all  which  offers 
iretB  nAMid  If  the  defendant  though  it  appeared  ^ 


that  the  latter  offered  to  give  the  bUl  of  lading  if 
freight  had  been  paid  in  cash.  The  defendant  then 
filled  up  the  vessel  on  his  own  account,  and  sailed 
with  the  salt  on  board  about  the  24th  of  December  to 
Calcutta,  where  the  1,007  tons  of  salt  were  housed  in 
the  defendant's  name,  and  orders  were  given  for  their 
sale.  Both  before  and  after  the  sailing  of  the  v^sel, 
plaintiff  demanded  the  bill  of  lading  at  Liverpool  in 
exchange  for  the  mate's  receipts  which  was  refused. 
A  demand  was  subsequently  made  in  Calcutta  on 
behalf  of  the  plaintiff  for  the  1,007  tons  of  salt  on 
payment  of  freight    This  was  also  refused. 

The  defendant  contended,  that  under  these  circum- 
stances delivery  on  board  was  an  absolute  passing  of 
the  property  to  De  Mattos,  who  had  the  sole  interest 
in  the  ship,  and  consequently  that  there  was  no  pro- 
perty in  the  plaintiff  to  support  the  action. 

The  defendant  also  contended,  that  there  was  no 
evidence  of  conversion,  as  in  conveying  the  goods  to 
Calcutta  he  was  only  doing  what  he  was  employed  to 
do  under  the  charter-party,  and  it  did  not  appear  that 
the  salt,  which  was  the  subject  of  the  action,  had 
been  actually  sold  in  Calcutta. 

The  learned  Judge  left  it  to  the  jury  to  say  whether 
the  property  in  the  salt  still  remained  in  the  plaintiff 
at  the  time  of  the  sailing.  He  said  there  was  no 
doubt  that,  on  the  plaintiff's  asking  for  those  goods, 
and  for  a  bill  of  lading  for  them,  the  defendant 
sailed  away  with  them  refusing  the  bill  of  lading, 
which  would  be  ample  evidence  of  a  conversion  of  the 
goods  here  in  Liverpool,  provided  they  still  remained 
the  plaintiff's  goods.  He  further  ruled  that  the 
plaintiff's  holding  of  the  mate's  receipts  in  his  own 
name  was  prtjnd  fade  evidence  of  a  right  and  inten- 
tion on  the  plaintiff's  part  to  keep  a  control  over 
the  goods,  and  to  receive  the  bill  of  lading  in  exchange 
for  the  receipts.  But  that  if  the  jury  should  think, 
from  the  whole  circumstances  and  the  course  of  deal- 
ing between  the  parties,  that  the  receipts  were  only 
by  accident  in  the  plaintiff's  name,  and  were  really 
signed  with  an  intention  on  the  part  of  the  plaintiff 
to  give  De  Mattos  the  control  over  the  goods,  the 
primd  facie  evidence  would  be  rebutted.  The  main 
question,  therefore,  left  to  the  jury  was,  whether  at 
the  time  of  the  conversion,  the  plaintiff  had  the  right 
to  the  possession  of  the  goods  as  against  De  Mattos  ; 
which  they  found  in  the  affirmative. 

ThQ  question  as  to  the  excess  of  damagea  was  unim- 
portant. 

The  judgment  of  the  Court,  so  far  as  it  referred  to 
the  points  above  stated,  was  as  follows  :— 

c 

Erlb,  C.J.— I  think  there  should  be  no  rule.  The 
plaintiff  was  in  reality  an  unpaid  vendor.  He  supplied 
goods  as  agent  for  De  Mattos,  but  he  was  really  an 
unpaid  vendor.  It  is  said  that  he  was  to  deliver  the 
salt  free  on  board,  but  as  he  had  the  mate's  receipts  in 
his  6wn  name,  it  was  a  proper  question  for  the  jury 
whether  he  meant  to  vest  the  property  in  De  Mattos, 
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or  to  keep  the  control  oyer  it  for  his  own  charges. 
The  jury  finding  that  the  property  did  not  pass  abso- 
lutely to  De  Mattos,  it  follows  that  the  plaintiff  had 
the  control  oyer  it  Then,  as  to  the  conyersion, 
I  think  the  jury  rightly  decided  what  it  was  for  them 
to  decide,  that  the  goods  in  which  the  plaintiff  was 
interested  were  absolutely  lost  to  him,  and  so  that  the 
sailing  away  was  a  conyersion.  As  to  the  time  of  the 
conyersion,  I  think  the  Judge  was  right  in  saying  it 
must  refer  back  to  the  time  when  the  goods  were 
wrongfully  taken  out  of  the  plaintiff's  control,  yix., 
at  liyerpool. 

Williams,  J. — I  am  of  the  same  opinion.  It  was 
a  pure  matter  of  £ftct  for  the  jury  what  was  the  nature 
of  the  plaintiff 's  interest  on  his  placing  the  goods  on 
board.  There  was  evidence  for  the  jury  to  find  either 
way.  One  point  to  be  taken  into  consideration  was, 
that  the  plaintiff  was  agent  to  De  Mattos  as  well  as 
Tender.  No  doubt  that  was  pressed  on  the  jury  for 
the  defendant,  but  there  was  quite  suffieient  eridenee 
for  them  to  find  the  other  way,  yiz.,  that  he  meant  to 
keep  the  control.  I  think,  also,  that  there  was  no 
misdirection  as  to  the  conyersion.  The  time  of  con- 
yersion was  as  soon  as  the  plaintiff  was  depriyed  of  his 
right  to  resume  possession  of  the  goods. 

WiLLES,  J.,  concurred,  and  referred  to, 
Key  y.  Cotesuxnih,  7  Exch.  595  ; 
Turner  y.  Trustees  of  ike  IdverpoolDoeks,  6  Exch. 

548; 
Feise  y.  Wray,  3  East, '93. 

Kbatino,  J.,  concurred. 

RuU  refused. 


C.  P. 

17  Jan.  1865. 


iSooTT,  Appellant,  v,  DrRAKT, 
Bespondent. 

REGISTRATION  APPEAL. 
Appeal  from  Eevising-Barrister — Non-ccmpli- 
ance  with  6   Vict.  c.  18,  88.  42-4^— Ca«« 
signed  after  Slst  of  October, 

A  remsmg-barrisier  for  a  borough,  at  his  Court  held 
<m  the  2Sth  of  October,  promised  to  grant  a  ease  for  a 
consolidated  appeal,  and  (hat  the  rtspofndetnJ£  s  cUtomey 
should  have  an  opporturUty  of  raising  in  it  a  point 
which  Tie  had  made,  and  which  had  been  overruled;  the 
barrister,  without  adjourning  the  Court,  asked  the 
parties  to  come  to  his  chambers,  which  were  out  of  the 
borough,  to  settle  the  case.  It  was  agreed  that  all  formal 
objections  should  be  waived,  and  accordingly  the  direo" 
turns  of  sections  42—45  of  the  Registration  Act  were  not 
followed.  On  the  ith  of  Noven^ber  the  ease  was  drawn, 
but  the  respondent  refused  to  sign  it,  as  it  had  not  been 
submitted  to  his  attorney,  and  did  not  raise  the  point 
made  by  him.  On  the  6ih  qf  November  the  barrister 
signed  the  case. --^ 

Held,  that  there  was  no  complete  appeal  before  the 
Court,  and  that  the  ease  must  be  struck  out  of  the  list. 


Rule  calling  on  the  appellant  to  show  cause  why 
this  case  should  not  be  struck  out  of  the  list  of 
appeals  in  this  Court  from  the  decisions  of  reyiaiag- 
banisters,  on  the  grounds,  that  there  was  no  notic*  in 
writing  giyen  by  or  on  behalf  of  the  said  appellant 
before  the  rising  of  the  reyising-barrister's  Coirt; 
that  the  reyising-barrister  did  not  state  the  case  oi  his 
decision,  or  read  the  statement,  or  indorse  or  si^i  it 
in  open  Court,  or  as  required  by  the  statute  6  "^ict 
c.  18,  s.  42 ;  and  that  the  requisitions  of  the  44th 
section  of  the  said  statute  were  not  complied  yitli; 
and  that  no  declarations  were  signed,  and  no  rwpon- 
dent  or  appellant  appointed,  as  required  by  the  said 
last-mentioned  statute ;  and  that  Durant  was  impro* 
perly  entered  as  the  respondent. 

The  facts  were,  that  at  the  Court  of  the  reyising- 
barrister  for  the  borough  of  New  Windsor,  held  oa 
the  21st  of  October  last,  a  Mr.  Rogers,  of  Reading, « 
attorney  for  Burant  the  respondent,  raised  certsin 
objections  to  retaining  on  the  register  the  names  of 
Scott  the  appellant  and  others.  The  reyising-barriater 
took  time  to  consider,  and  ac^ourned  his  Court  to  tiie 
28th  of  October,  when  he  gaye  his  decision  in  £&toqi 
of  Rogers  on  one  point,  and  against  him  on  the  others^ 
and  struck  out  the  names :  he  was  then  aaked  for  a 
case,  which  he  said  he  would  grant ;  but  as  it  wii 
towards  the  end  of  the  day,  and  there  was  a  considBr- 
able  pressure  of  business,  it  was  agreed  that  aU  objec- 
tions in  point  of  form  should  be  waiyed,  and  that  the 
respondent  should  appear  to  answer  the  appeal  with 
a  yiew  to  getting  the  decision  of  this  Court ;  and 
Durant  stated  in  open  Court  that  he  would  appear  ss 
respondent,  and  that  the  appeals  might  be  consolidated. 
The  reyising-barrister  said  that  Rogers  should  have 
an  opportunity  of  stating  the  objections  which  he  had 
raised  and  which  had  been  oyerruled,  and  without 
ai^'ouming  the  Court  asked  the  parties  to  come  to  hit 
chambers  (which  were  out  of  the  borough)  to  settle 
the  case.  Nothing  more  was  done  till  the  4th  of 
Noyember,  when  Long,  the  appellant's  solicitor, 
brought  a  draft  of  the  case  to  Durant,  and  he  took 
it  oyer  to  Reading  to  submit  it  to  Rogers,  who  how< 
oyer  was  absent  from  home.  Durant  had  struck  oat 
part  of  the  case,  and  told  Long  that  was  all  he  objected 
to  :  but  he  afterwards  refused  to  sign  it,  as  it  had  not 
been  seen  by  Rogers,  and  as  a  point  raised  by  Rogers 
was  not  raised  in  it.  On  the  5th  of  Noyember,  the 
last  day  on  which  it  could  be  done,  the  barrister  agsed 
the  case,  at  the  same  time  telling  the  appellant  that 
he  took  it  at  his  peril ;  and  Long  the  same  day  gare 
a  copy  of  it  to  Durant. 

By  the  62nd  section  of  the  Registration  Act  (6  Vict, 
c  18),  the  appellant  must,  in  the  first  four  days  of 
Michaelmas  Term,  transmit  the  statement  signed  by 
the  barrister  to  the  Masters  of  the  Common  Pleas. 

Under  these  circumstances  the  aboye  rule  was  oh« 
tainedf  and 

Saufyer,  now  showed  cause  against  it. 
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It  was  agreed  that  the  fonnalities  required  by  6  Vict 
e.  IS,  88.  42— 45y  should  be  dispensed  witli.  The 
pnvisions  of  these  sections  are  directory  merely,  and 
BIN  imperatiye,  and  they  were  dispensed  with  by  con- 
sett.  There  are  no  negative  words  in  them  :  but  in 
seeaons  62  and  64  there  are  negative  words,  and, 
conieqnently,  they  are  imperative, 

AtUey  V.  Topham,  5  Man.  &  Gr.  1. 
It  will  be  said  that  consent  cannot  give  jurisdiction,  and 

Knowles  v.  Sotderi,  24  L.  J.  Ex.  22$, 
will  be  relied  on.  But  there  there  were  negative 
wordi  that  there  should  not  be  jurisdiction,  and  it 
is  nftt  like  a  case  where  there  is  jurisdiction  at  first 
which  is  afterwards  extended  by  consent  of  the 
parties, 

Andrews  v.  Mlwtt,  5  Kl.  ft  Bl.  502. 
Under  the  4drd  section  Durant  ought  to  have  signed 
the  case,  and  been  respondent ;  but  as  he  did  not 
decline  in  writing  to  be  respondent,  the  banister 
could  not  name  any  one  else  as  respondent;  and 
therefore  signature  under  section  44  became  unneces- 
ftuy.  The  barrister  is  to  hold  his  courts  between  the 
15^  of  September,  and  the  31st  of  October  (section  83), 
and  section  41  gives  a  power  of  adjournment,  ''so 
that  no  such  adjourned  Court  shall  be  holden  after  the 
last  day  of  October  in  any  year.**  But  that  applies  to 
the  regular  business  of  the  Court,  and  not  to  signing  a 


Agnew  v.  Fowler,  1  Ir.  C.  L.  Kep.  462, 
is  as  to  signing  a  case  after  the  time  for  holding 
registry  sessions,  and  under  a  different  Act,  and  does 
not  apply ;  besides,  there  was  in  that  case  no  consent 
The  banister  may  sign  anywhere,  and  nunc  pro 
tune. 

[KsATiNo,  J.— In  Whiihom  r.  Thomas  (7  Han.  ft 
6r.  1)  I  was  the  revising-barrister,  and  signed  the 
amended  case  in  this  Court.] 

Pring  v.  EsUowrt,  4  C.  B.  71 ; 

Preemum  v.  Reed,  30  L^  J.  H.  C.  123  ;   9  C.  B. 
(K.  8.)301; 

Begina  v.  Mayor  of  Rochester,  7  EL  ft  BL  910 ; 

Reginay  Justices  offfants,  8  N.  R.  487  ;  38  L.  J. 
11  C.  104. 

Oriffits,  in  support  of  the  rule. 

There  was  no  consent  to  the  case  as  now  stated. 
There  was  no  written  notice  of  the  desire  of  the  parties 
struck  out  to  appeal :  the  barrister  did  not  state  the 
Ikcts  and  his  decision  in  writing,  nor  read  such  state- 
ment in  open  Court  to  the  appellant,  and  then  and 
there  sign  it :  the  appellant  did  not  make  the  written 
declaration  required  by  the  42nd  section ;  the  barrister 
did  not  make  and  sign  the  indorsement  on  the  state- 
ment»  nor  deliver  the  statement  with  such  indorse- 
ment to  the  appellant  as  required  by  the  same  section  ; 
and  he  did  not  declare  the  appeals  consolidated,  nor 
appoint  a  respondent  as  required  by  section  44.  There 
is  no  power  of  ac^oumment  after  the  last  day  of 
October.    A  condition  annexed  to  a  right  of  appeal  is 


a  condition  precedent;  and  the  requisitions  of  the 
statute  cannot  be  waived  by  consent ;  and  if  they  can, 
there  was  no  consent. 

Ekub,  C.  J.-»A  great  many  points  have  been  mads 
in  this  case.  But  we  are  bound  to  give  our  judgment 
in  Hr.  Qriffits'  favour,  on  the  ground  that  the  appeal 
is  not  complete^  and  therefore  not  before  us. 

WiujAMs,  WiLLES,  and  Ksatiko,  JJ.,  concurred. 
Rule  absolute  to  strike  the  appeal  out. 


C.  P. 

17  Jan.  1865. 


}    Feeehan,  Appellant,  v. 


Gainsfobd,  Respondent 
RECUSTRATION  APPEAL. 
Forty  Shillings  Freehold — Shares  in  Music 
Hall — Share  in  Profits. 

The  proprietors  of  a  nuuie  haU  bydssd  vested  it,  emd 
the  power  of  mmagement,  tn  trusktSf  reserving  to  them* 
selves  mo  direet  interest  in  the  land  orpropertg,  hutonlif 
a  right  to preportumaie  shares  ef  the  prqfite,  Thedssd, 
u^ieh  was  executed  by  the  claimants,  tkou^  nothyaU 
the  proprietors,  stipulated  that  it  lAouU  bindthoee  who 
did  execute  it  ."-^ 

neiid,  that  the  daimemts  had  no  such  egmtdbUwUs* 
rest  in  the  land  as  entitled  them  to  be  registered : 

Held  also,  that  they  could  not  raise  the  oVeetion  that 
the  deed  was  inoperative  till  exeeuted  by  M  the  pro* 
priskn. 

The  following  case  was  stated  by  the  revising- 
barrister  for  the  West  Riding  of  Yorkshire  :— 

"  Thomas  Hadfield  objected  to  Charles  Stanley,  as 
not  having  been  entitled,  on  the  last  day  of  July, 
1864,  to  have  his  name  retained  in  the  list  of  voters 
for  the  township  of  Sheffield,  in  and  for  the  West 
Riding.  In  the  copy  of  the  register  relating  to  the 
township  of  Sheffield  Stanley's  place  of  abode  was 
stated  to  be  '81,  Throgmorton  Street,  London  ;  *  the 
nature  of  his  qualification,  'freehold  shares ; '  place 
in  township^  *  Music  Hall,  Surrey  Street'  By  a  deed, 
made  on  the  2nd  day  of  October,  1828,  certain  persons 
became  entitled  to  undivided  f^vehold  shares  in  the 
Sheffield  Music  Hall,  and  daimed  to  be  on  the  register 
of  voters,  and  it  was  admitted  that  the  provimons  of 
that  deed  were  such  as  to  qualify  them  to  be  there.  A 
subsequent  deed,  dated  the  13th  of  June,  1864,  was 
prepared,  a  copy  of  which  is  appended  to,  and  is  to 
be  read  and  taken  as  a  part  of  this  case.  It  was 
agreed  that  the  income  received  by  the  claimant,  and 
by  each  of  the  other  four  claimants  after  mentioned,  is  in 
annual  amount  sufficient  to  qualify,  if  the  Court  should 
be  of  opinion  that  he  and  they  are  in  other  respects  duly 
qualified  and  entitled  to  remain  on  the  register.  This 
deed  was,  previous  to  the  Slst  of  July  last,  execpited 
by  but  thirty-two  of  the  proprietors  of  shares  in  the 
Music  Hall,  they  being  proprietors  of  110  out  of  the 
whole  184  shares.    There  are  twenty-five  other  pro* 
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prietors,  by  whom  it  was  not  then  executed :  by  some 
snudl  number  of  them  it  has  since  been  executed.  The 
present  claimant,  and  the  four  other  claimants  after- 
named,  had  however  all  executed  this  deed  previous 
to  the  81st  of  July  last,  as  also  had  all  the  new 
trustees. 

"  It  was  contended  for  the  claimant,  that  the  second 
deed,  of  the  13th  of  June  last,  had  not  yet  come  into 
operation,  so  as  to  constitute  a  new  body  of  trustees  ; 
and  inasmuch  as  twenty-five  proprietors,  representing 
seventy-four  184th  shares,  have  not  yet  executed  the 
deed,  that,  until  the  whole  had  signed,  no  trustees 
thereunder  are  effectually  appointed,  and  the  rights  of 
those  who  have  not  are  not  affected  by  its  provisions. 
It  was  also  urged  that  the  said  deed  could  not  operate 
in  any  way  until  it  had  been  executed  by  all  the  share- 
holders, and  that  the  only  deed  before  the  Court  was 
the  original  deed  of  1828. 

"  It  was  also  argued  on  behalf  of  the  claimants, 
that,  even  if  the  effect  of  the  deed  of  the  ISth  of  June 
was  to  create  a  body  of  trustees  for  the  purposes 
therein  named,  such  creation  would  not  destroy  the 
equitable  freehold  interests  of  the  claimant  and  his 
co-proprietors  in  the  Music  Hall. 

"  For  the  respondent  it  was  argued,  that  the  pro- 
prietors being  resident  in  various  distant  places,  and 
inasmuch  as  it  would  in  fdl  probability  be  long  before 
the  deed  of  1864  could  be  executed  by  aU  of  them, 
the  32nd  clause  of  that  deed  was  inserted  for  the  very 
purpose  of  making  the  deed  valid  and  effectual  as  to 
the  shares  of  those  who  from  time  to  time  executed  it, 
even  although  not  executed  by  all  the  proprietors ; 
that  all  the  present  claimants  had  executed  the  deed 
of  1864,  and  that  their  shares  were  therefore  liable  to 
the  operation  of  it :  that  each  proprietor  of  an  un- 
divided 184th  share  was  competent  to  execute  a  deed 
declaring  trusts  respecting  his  share,  and  that  on  the 
execution  of  such  deed  his  share  would  be  liable  to 
such  trusts ;  that  what  one  could  do  without  the  con- 
currence of  any  intermediate  number  of  proprietors, 
he  could  do  without  the  concurrence  of  all,  and  bind 
his  own  shares  as  effectually  as  all  the  shares  would  be 
bound  by  the  execution  of  all,  and  that  in  this  instance 
a  majority  of  the  shareholders,  holding  a  majority  of 
the  shares,  and  all  the  new  trustees  had  executed  the 
deed  of  1864,  and  they  had  therefore  practically  the 
power  and  control  in  their  hands. 

"  Under  these  circumstances  I  ^as  of  opinion  that 
the  claimant  ought  not  to  have  been  on  the  register,  and 
expunged  his  vote.  If  the  Court  should  be  of  opinion 
that  the  said  Charles  Stanley,  and  the  other  claimants, 
are  not  disqualified  under  the  provisions  of  the  said 
deed  of  the  13th  of  June,  1864,  the  register  should  be 
amended  by  the  insertion  of  their  names ;  but  if  the 
Court  should  be  of  opinion  that  they  are  disqualified 
by  that  deed,  then  the  register  should  remain  as 
amended  by  me. 

"This  is  a  consolidated  appeal  of  five  cases,  which 
all  depend  on  the  same  decision,  and  I  hereby  appoint 


John  Freeman  a  party  interested,  and  consenting  to 
appear  for  the  appellants,  to  prosecute  the  said  appeils; 
and  I  appoint  John  Gainsford  in  like  manner  to  be 
respondent  in  the  said  appeals.'* 

Then  followed  the  names  and  particulars  of  tlie 
qualification  of  the  several  parties  to  the  consoUdfcted 
appeal. 

The  deed  of  the  13th  of  June,  1864,  was  mide 
between  the  proprietors  of  the  Music  Hall,  whose  ume 
and  seals  were  affixed,  of  the  first  part,  and  trostecs 
of  the  second  part ;  and  after  reciting  the  deed  of 
1828,  vesting  the  fee  of  the  Music  Hall  in  trustees  for 
the  proprietors,  and  a  subsequent  mortgage  under  the 
powers  of  that  deed,  contained  in  its  operative  part  a 
mutual  agreement  between  the  parties  thereto,  that 
the  Sheffield  Music  Hall,  and  the  shares,  estates,  and 
interests  therein  of  the  parties  of  the  first  part,  should 
be  governed  by  the  rules  thereinafter  appearing,  num- 
bered 1  to  33. 

The  following  provisions  were  made  by  the  rules 
which  are  material  to  this  case  : — 

1.  '*The  parties  hereto  of  the  second  part,  their 
heirs,  assigns,  and  successors,  shall  have  the  several 
powers  hereinafter  appearing,  and  distinguished  by  the 
letters  A  to  L." 

A.— *«  To  vest  or  cause  to  be  rested  the  fee  simple 
and  inheritance  of  the  Sheffield  Music  Hall  in  them- 
selves, or  any  of  their  body  for  the  time  being,  or  in 
such  person  or  persons  as  the  trustees  shall  think 
proper." 

C. — To  grant  leases  from  year  to  year. 

D. — With  such  consent  as  mentioned' in  rule  7  to 
grant  leases  greater  than  from  year  to  year. 

K— With  Uke  consent  to  enlarge  the  buildings  and 
acquire  additional  land. 

G.^With  like  consent  to  make  new  mortgages  in 
fee  or  otherwise,  up  to  a  certain  amount. 

H.~With  l\ke  consent  to  seU. 

I. — ''  Generally,  in  all  matters  not  hereinbefore 
specified,  to  deal  with  and  manage  the  Sheffield 
Music  Hall  as  if  the  trustees  were  the  absolute  bene- 
ficial owners  thereof." 

K.— To  receive  the  rents  and  annual  profits. 

5th.  ''  Out  of  the  rents  and  annual  profits  in  the 
nature  of  income  and  not  capital  the  trustees  shall 
annually,  or  oftener  if  they  think  fit,  declare  a  diri- 
dend,  which  shall  be  divided  amongst  the  proprietors 
according  to  their  respective  shares  in  the  Sheffield 
Music  Hall  ;'*  with  power  to  the  trustees  to  form  a 
reserved  fund  of  not  more  than  500/.,  to  rank  ss 
capital  till  appropriated,  and  be  invested  on  certain 
securities,  the  income  from  which  shall  rank  as  income 
from  the  Sheffield  Music  HalL 

6th.  Capital  in  the  hands  of  the  trustees,  and  not 
otherwise  applicable  under  this  deed,  to  be  divided 
amongst  the  proprietors  according  to  their  shares. 

7th.  The  powers  given  under  letters  D,  F^  6,  and 
H,  to  be  exercised  "with  the  consent  of  the  pro- 
prietors, testified  by  the  resolution  of  a  special  general 
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neeting  of  them,  or  by  writiiig  under  the  handa  of 
such  nnmber  of  proprietors  as  shall  represent  two- 
thirds  of  the  shares.** 

Uth.  A  register  of  names,  ftc.»  of  proprietors  to  be 
kept,  and  all  future  transfers  to  be  registered  therein. 

13th.  Transfers  inter  vivas  to  be  in  a  given  form,  or 
suci  other  form  as  the  trustees  shall  approve.  The 
font  given  being,  "  I,  ....  of  ....  ,  being  the 
proprietor  of  the  share  No.  —  in  the  Sheffield'  Music 
Hall"  &c. 

25th.  Besolutions  carried  by  a  majority  of  the  votes 
of  the  proprietors  present  at  a  meeting  of  proprietors 
shall  be  binding. 

32nd.  "If  all  the  proprietors  of  shares  in  the 
Sheffield  Music  Hall  shaU  not  execute  these  presents, 
the  same  shall  nevertheless  bind  all  the  parties  who 
do  execute  the  same,  and  the  same  proportion  of  mino- 
rities of  the  parties  who  do  so  execute  shall  bind  the 
whole  of  them  as  are  hereinbefore  appointed  to  bind 
the  whole  body  of  proprietors. " 

Cleasby,  Q.O.,  for  the  appellant. 

The  deed  of  1864  does  not  take  out  of  the  share- 
holders the  equitable  interests  they  previously  eigoyed ; 
it  does  not  affect  the  property,  but  was  only  intended 
to  alter  the  management.  The  shares  are  shares  in  the 
thing  itself,  and  not  merely  in  the  rents  and  profits, 
so  that  there  is  no  ground  for  bringing  this  case 
within 

Bennett  v.  Blain,  3  N.  R.  124  ;  33  L.  J.  C,  P.  63. 

The  deed  is  inoperative  withcmt  the  consent  of  all 
the  proprietors,  notwithstanding  rule  32. 

Eannevi^,  for  the  respondent. 

Under  the  old  deed  the  legal  estate  passed  to  the 
mortgagees,  subject  to  be  reconveyed  to  thd  trustees  ; 
and  the  interests  of  the  ee^uis-que-trust  must  be  ascer- 
tained by  what  they  have  agreed  to  take  under  the 
present  deed.  They  cannot  under  it  caU  on  the 
trostees  to  hand  over  to  them  any  specific  part  of  the 
rents,  but  only  their  proportionate  share  of  the  profits. 
In  Bennett  v.  Blain  it  could  not  be  the  agreement 
that  the  shares  should  be  personalty  which  made  them 
>o.    On  the  second  point  the  32nd  rule  is  conclusive. 

CUtuby,  in  reply,  cited 
Baxter  v.  Broum,  7  Man.  &  Gr.  198. 

Erle,  C.J. — I  am  of  opinion  that  the  reriaing- 
barrister  was  right.  The  provisions  of  this  deed  and 
the  one  in  Bennett  v.  Blain  seem  to  me  to  have 
the  same  substantial  operation,  and  to  produce  the 
same  effect.  The  law  laid  down  there  by  my  Brother 
Williams,  that  under  deeds  like  this  the  shareholder 
has  no  direct  interest  in  the  land,  but  only  a  right  to 
a  share  of  the  profits,  is  binding  law. 

As  to  the  other  point,  that  some  of  the  proprietors 
had  not  executed  the  deed,  I  think  that  alignment  is 
not  available  for  the  appellants,  on  account  of  the 
82nd  ckuae,  which  clearly  precludes  them  from  the 
Iwnefitofit 


Williams,  J. — I  am  of  the  same  opinion.  Bennett 
r,  Blain  is  quite  applicable.  The  principle  is,  that 
the  trust  on  which  the  equitable  claim  in  question  is 
founded  gives  no  direct  right  to  any  portion  of  the 
receipts,  but  only  to  a  proportionate  share  of  the 
profits.  A  long  series  of  cases  as  to  whether  this  sort 
of  property  is  real  or  personal  estate  within  the 
statutes  of  Mortmain  have  been  based  oh  that  prin- 
ciple. It  is  impossible  to  say  that  the  judgment  of 
the  revising-barrister  was  wrong. 

WiLLES,  J. — I  take  for  my  judgment  the  words 
of  my  Brother  Williams  in  Bennett  v.  Blain,  where 
he  says,  the  principle  is  that  "a  shareholder  in  a 
company  of  this  description  has  no  direct  interest 
in  or  right  to  any  specific  portion  of  the  property  of 
the  company,  but  only  a  right  to  receive  a  share  of 
the  profits." 

EsATiNO,  J.— It  is  impossible  to  distinguish  in 
principle  between  this  case  and  Bennett  v.  Blain, 

Judgment  for  the  respondent. 


C.  P. 

21  Nov.  1864. 
18  Jan.  1865. 


i\ 


Lanoicsab  V,  Maples. 


Estoppel — Decision  of  same  facts  by  Court  of 
Chancery — Eeservation  of  Right  to  proceed  at 
Law—RoUs  Act^  "Ih  ds  26  Vict.  c.  42. 

To  a  declaration  for  injuring  a  wall,  and  obstructing 
lightSf  defendant  pleaded  in  bar  by  way  of  estoppel, 
*  *  That  after  the  pasting  of  the  Chancery  Regulation  A  ct, 
1862,  the  pUn^vtiff  covntMnked  his  suit  in  the  High  Court 
of  Chancery  against  the  defendant  for  the  very  same 
rights,  claims,  and  causes  of  action .  .  .  and  the  Court 
of  Chancery  determined  the  same  alleged  causes  of 
action  in  favour  of  the  defendant,  and  gave  judgment 
and  decreed  in  respect  thereof  in  favour  of  the  defendant, 
and  the  said  judgment  and  decree  still  remain  inforce* 
Beplioation,^  '*  That  the  Court  of  Chancery,  dismis- 
sing  the  said  bill  of  the  plaintiff  in  the  plea  mentioned, 
reserved  to  the  plaintiff  the  right  of  proceeding  at  law 
for  the  causes  of  aciion  alleged,  and  ordered  the  said 
bill  to  be  dismissed  without  prejudice  to  such  right : " — 

Held,  FirsL  That  the  plea  was  good  ;  Second,  That 
the  replication  was  good. 

Declaration— 1st  count. — For  injury  to  the  plain- 
tiff's reversion  in  a  certain  wall,  by  building  upon  and 
against  it. 

2nd  count. — For  injury  to  the  plaintiff's  reversion  in 
certain  dwelling-houses  by  obstructing  lights. 

8rd  count. — For  trespass  to  a  certain  wall  of  the 
plaintiff.     Claim  of  an  injunction. 

8th  plea,  to  the  first  count— That  the  plaintiff 
ought  not  to  be  permitted  to  implead  the  defendant  in 
respect  of  the  causes  of  action  in  the  first  count 
alleged,  because  he  says  that  after  the  accruing  of  the 
causes  of  action  in  the  first  count  alleged,  and  after 
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tlio  passing  of  the  "  Chancery  Regulation  Act,  1862/'  j  determined  snch  causes  of  action  in  &TOTir  of  ^ 
the  plaintiif  commenced  his  suit  and  filed  his  bill  in  ^  defendant 

the  High  Court  of  Chancery,  againat  the  defendant,  '  5tlL  That  eren  if  the  defendant's  pleas  aie  phml 
and  impleaded  the  defendant  therein  for  the  veiy  /od^  good,  the  replications  demnrred  to  are  good,  as 
same  rights,  daima,  and  caoses  of  action  as  in  the  |  Tirtmdly  denying  the  defendant's  pleas,  and  as  shot- 
aaid  1st  coont  alleged,  and  such  proceedings  were  ,  ing  that  the  Court  of  Chancery  did  not  so  detenmDe 
thereupon  had  in  the  said  suit,  that  before  the  com-  ;  the  causes  of  action  in  favour  of  the  defendant,  as  to 
mencement  of  this  suit  the  said  Court  of  Chancery  prerent  the  plaintiff  from  maintaining  the  action  in 
determined  the  same  alleged  causea  of  action  in  farour  '  respect  of  those  causes  of  action. 


of  the  defendant,  and  gare  judgment,  and  decreed  in 
respect  thereof  in  fiivour  of  the  defendant,  and  the  said  j 
judgment  and  decree  still  remain  in  force.  | 

9th  plea. — The  same  to  the  second  count  I 

10th  plea. — ^The  same  to  the  third  count 

2nd  replication  to  the  8th  plea. — ^The  plaintiff  says 
that  He  ought  to  be  permitted  to  implead  the  defen- 
dant in  respect  of  the  causes  of  action  in  the  1st  count 
alleged,  because  he  says  that  the  said  Court  of 
Chancery  dismissing  the  said  bill  of  the  plaintiff  in 
the  said  8th  plea  mentioned,  reserved  to  the  plaintiff 
the  right  of  proceeding  at  Law  for  the  causes  of  action 
in  the  said  let  count  alleged,  and  ordered  the  said 
bill  to  be  dismissed  without  prejudice  to  such  right, 
and  thia  the  plaintiff  is  ready  to  verify ;  wherefore  he 
prays  judgment  that  he  ought  to  be  permitted  to 
implead  the  defendant  in  respect  of  the  causes  of 
action  in  the  said  1st  count  alleged. 

8rd  replication  similar  to  the  10th  plea. 

4th  replicatioii  (added  in  the  course  of  the  argu- 
ment), similar  to  the  9th  plea. 

Demurrer  to  the  defendant's  8tb,  9th,  and  10th 
pleas,  and  joinder  in  demurrer. 

Demurrer  to  the  plaintiff's  2nd,  3rd,  i^id  4th  repli- 
cations, and  joinder  in  demurrer.  ^ 

Plaintiff's  points  for  argument  on  demurrers  : 

ist.  That  the  Chancery  Regulation  Act,  1862,  does 
not  affect  any  legal  remedies  but  merely  pro^des  that 
in  respect  of  any  equitable  relief  or  remedy  sought  in 
the  Court  of  Chancery,  that  Court  shall  determine  any 
question  of  law  or  fact  upon  which  the  right  to  such 
equitable  relief  or  remedy  may  depend. 

2nd.  That  it  is  possible  that  the  Court  of  Chancery 
may  have  determined  in  favour  of  the  defendant,  on 
grounds  which  do  not  at  all  concern  or  negative  the 
legal  right  of  the  plaintiff,  or  his  right  of  action. 

Srd.  That  the  determination  in  favour  of  the  defen- 
dant may  have  been  upon  inch  grounds  as  are  men- 
tioned in  the  4th  section  of  the  Act,— vie.,  that  such 
matter  had  been  improperly  brought  into  Equity,  and 
that  the  same  ought  to  Inive  been  left  to  the  sole 
determination  of  a  Court  of  Law. 

4th.  Tliat  it  is  not  possible  consistently  with  the 
nature  of  the  causes  of  action,  and  the  respective 

Jurisdictions  of  the  Court  of  Chancery  and  a  Court  of  |  estoppel  is  discussed  in 

Common  Law,  that  the  plaintiff  should  have  impleaded  |  Duchsas  tfKingtUm:»  Ccue,  2  Sm.  L.  C.  M9  (5thed.). 
the  defendant  in  Chancery  for  the  very  same  rights,  i  Even  if  the  plea  is  good,  the  replication  is  a  good 
claims,  and  causes  of  action  as  alleged  in  the  dedara*  answer  to  it  The  Chancery  Regulation  Act,  1662 
tioD,  as  that  the  Court  of  Chancery  should   have '  (25  &  26  Vict  c.  42),  does  not  prevent  tiba  Court  of 


Defendant's  points  in  support  of  the  pleas. 

1st  The  dedarmtion  only  raises  sudi  questions  d 
law  and  fact  as  are  shown  by  the  pleas  to  be  the  aaatt 
as  those  sabmitted  to  the  Court  of  Chancery  for  the 
administration  of  that  Court  at  the  instance  of  tbB 
plaintiff. 

By  the  Chancery  Regulation  Act,  1862  (85  k  tt 
Vict  c.  42),  extending  the  Chancery  Amendment  Act, 
1858  (21  k  22  Vict  c  27),  that  Court  was  not  mttdy 
empowered,  but  absolute^  bound,  to  inquire  into  sad 
determine  those  facts,  and  also  every  question  of  Uw 
incidental  thereto,  the  same  being  questions  of  law  and 
fact,  in  which  the  plaintiff's  title  to  relief  depended. 

The  pleas  show  that  the  said  Court  did  in  dao 
course  determine  those  matters  of  law  and  fact  in  the 
defendant's  favour. 

The  defendant  will  contend  that  tbe  matter  of  Uw 

and  &ct  attempted  to  be  tried  in  this  action  hariog 

already^been  so  determined  by  the  Court  of  Cbanceiy, 

I  the  plaintiff  is  estopped  from  trying  the  same  matter 

;  of  law  and  fitct  over  again  in  this  action. 

2nd.  Defendant's  points  in  aupport  of  the  demurrBis 
to  the  replications  to  the  8th  and  lUth  pleas. 

The  plaintiff  doea  not  by  his.  replications  deny  that 
the  questions  of  law  and  fact,  attempted  U  be  triad 
in  this  action,  have  been  already  tried  and  determined 
by  the  Court  of  Chancery  at  his  instance  as  shown  bj 
the  8th  and  10th  pleas,  nor  does  he  allege  that  hii 
bill  was  dismissed  on  any  ground  than  that  the  Cooit 
of  Chancery  determined  those  queationa  of  law  sad 
fact  in  favour  of  the  defendant,  but  merdy  shows 
that^  although  the.  Court  determined  those  qusstions 
in  favour  of  the  defendant,  yet  the  Court  affected  to 
reserve  to  the  plaintiff  the  right  to  proceed  at  Law. 

The  defendant  will  contend  that  the  Court  of 
Chancery  having  once  determined  the  questions  of  law 
and  fact,  could  not  give  any  power  or  ri^t  to  the 
pkintiff  to  try  the  same  questions  over  again  in  this 
action. 

Lushf    Q.C.    (Henry   James  with   him),    for  ths 
plaintiff. 
I     The  plea  is  bad.    It  need  only  mean  that  the  bill 
'  was  dismissed  on  other  grounds.    The  prindple  of 
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Chancery  from  difiznissing  a  bill  withoat  prejudice  to 
a  plaintiff's  right  to  go  to  a  Court  of  Law. 

Sochfort  Clarke^  for  the  defendant. 

The  plea  is  good,  Rolt's  Act  (the  Chancery  Regu- 
lation Act,  1862,  25  &  26  Vict.  c.  42),  requires  the 
Court  of  Chancery,  except  in  special  cases,  to  do  what 
Cairns'  Act  (the  Chancery  Amendment  Act,  1858, 
21  A  22  Vict  c  27)  allowed. 

[WiLLES,  J. — ^You  must  argue,  that,  failing  the 
equitable  remedy,  the  Court  must  still  go  on  to  decide 
the  facts  so  as  to  bind  the  plaintiff  afterwards.] 

No.  But  here  the  plea  expressly  alleges  that  the 
0)nrt  of  Chancery  did  decide  the  facts.  The  replica- 
tion is  bad,  for  it  admits  the  adjudication  upon  these 
facts,  and  then  alleges  a  reservation  which  is  incon- 
sistent with  them.     He  cited, 

Tmng  v.  Ftmit,  S  N.  R.  270 ;  12  W.  R.  221. 

The  plaintiff  might  have  new  assigned. 

Eble,  C.J.>-I  think  the  lepliflation  is  good.  For 
the  present  we  may  take  the  plea  to  be  good.  On  the 
tnyeise  of  it,  the  defendant  must  show  a  final  judg- 
ment, intended  to  be  an  adjudication  upon  the  causes 
of  action.  In  effect  the  replication  substontiAUy 
traverses  the  main  point  of  the  plea,  namely,  that 
there  was  a  final  a4JudicatioR  of  the  iacts  in  question 
in  favour  of  the  defendant.  The  reservation  prevents 
the  judgment  firom  being  a  final  adjudicatioUt  and 
makes  it  only  an  ad  inierim  adjudication,  leaving  the 
plaintiff  his  right  at  Law.  It  has  been  said,  that 
Cairns'  and  Bolt's  Acts  make  the  replication  bad, 
and  that  a  decision  of  the  Court  of  Chancery  is  a  final 
judgmeilt  as  in  a  Court  of  Law.  But  I  take  the  judg- 
ment of  the  Lords  Justices  in  Sioaine  v.  OrecU  Northern 
Bailvoay  Company  (33  L.  J.  Ch.  399),  to  be  contrary 
to  Mr.  Clarke's  contention.  There  the  Vice-Chancellor 
dismissed  the  bill.  The  matter  was  taken  on  appeal 
before  the  Lords  Justices,  and  they  decided  that  it  was 
not  a  case  for  an  iigunction  in  the  Court  of  Chancery. 
A  question  was  raised,  whether  it  was  not  the  duty  of 
the  Court  to  go  on  and  decide  as  to  damages.  Lord  Justice 
Turner  referred  to  Johnton  r.  WyaU  (3  K  R.  270 ;  83 
L.  J.  Ch.  804),  and  said,  *'  Under  Rolfs  Aet,  it  was  not 
compulsory  for  tiie  Court  to  sxerciaa  jurisdiction." 
In  SwcUner,  Qreat  Northern  RaUway  Company,  there* 
fore,  the  bUl  was  dinnissed  expressly  without  prejudiiM 
to  the  light  of  the  plaintiff  to  bring  any  action  which 
he  might  have  a  right  to  bring  at  Iaw.  In  Johnton  v. 
WyaU,  th«  Court  finally  decided  as  to  ths  daniage8» 
but  Lord  Justice  Turner  was  not  satisfied  that  the 
Court  was  boond,  under  Rolfs  Act,  to.  enter  into  that 
part  of  the  case.  On  the  authority  of  these  cases,  and 
the  construction  of  these  statutes,  I  am  clearly  of 
opinion  that  the  replication  is  good. 

Williams,  J.— I  am  of  the  same  opinion.  I  think 
the  plea  is  sufficiently  answered  by  the  replication* 
I  think  the  plea  is  good,  becaose  it  avers  in  so  many 
words  that  the  Court  of  Chanoeiy  decided  tliese  very 


points  in  fiivour  of  the  defendant.  The  cases  referred 
to  by  my  Lord  show  that  the  Court  of  Chancery  nught 
so  determine,  but  that  it  was  at  their  discretion  to  do 
so  or  not  The  replication,  which  on  demurrer  must 
be  taken  as  true,  shows  that  the  allegation  of  the  plea 
is  not  well  founded.  It  appears  that  the  Court  of 
Chancery  did  not  exercise  this  right  of  decision  as 
they  might  have  done,  but  thought  proper  to  reserve 
the  question  for  a  Court  of  Law.  I  think,  therefore, 
that  the  replication  negatives  the  allegationvthat  the 
Court  of  (^ncery  determined  these  causes  of  action. 
Substantially  what  the  Court  of  Equity  thought  right 
was  for  the  plaintiff  to  proceed  at  Law. 

WiiXES,  J.— I  am  of  the  same  opinion.  The  defen« 
dant  pleads  that  this  same  matter  was  finally  a^judi^ 
cated  upon  by  a  Court  of  competent  juriidiction.  I 
was  at  first  disposed  to  think  the  plea  bad,  because 
when  the  matter  was  brought  before  the  Court  of 
Chancery  it  may  or  may  not  have  been  decided,  and 
the  Court  of  Chancery  may  have  considered  on  equity 
able  grounds  that  it  was  not  a  case  for  an  injunction,  and 
may  have  declined  to  go  into  the  question  of  the  plain- 
tiff's right ;  and  may  have  seen  their  way  to  say  that  the 
damages  would  be  better  discussed  in  a  Court  of  Law, 
and  so  given  the  go-by  to  these  points.  But  looking 
at  the  averments  in  the  plea,  that  the  Court  of  Chan- 
cery had  determined  these  causes  of  action  in  favour 
of  the  defendant,  I  think  the  Court  must  be  taken  to 
have  decided  on  the  merits,  though  the  evidence  may 
alter  the  case.  The  dismissal  of  the  bill  may  have 
been  upon  grounds  peculiar  to  the  Court  of  Chancery ; 
but»  looking  to  the  form  of  the  plea,  I  think  it  is  good. 
But  the  replication  changes  the  aspect  of  the  case. 
It  avers  that  the  Court  of  (Chancery  reserved  to  the 
plaintiff  his  right  to  bring  an  action  at  Law.  It  thus 
becomes  clear  that  the  condition  of  every  plea  of  tins 
kind  being  good  is  removed,  because  there  was  n« 
finsl  adjudication.    So  the  replication  is  good. 

Eeatino,  J.-— I  am  of  the  same  opinum.  Th« 
strength  of  Mr.  Clarke's  argument  depended  on  hii 
construction  of  25  ft  26  Vict,  c  42,  which  is,  that 
the  Court  of  Chancery  had  no  jurisdiction  to  do  that 
which  the  replication  says  they  did.  But  the  cases 
cited  by  my  Lord  show  that  the  Court  of  Chancery 
had  a  right  to  do  so.  If  so  the  replication  is  good. 
I  think  the  plea  good,  and  the  replication  good. 

Judgment  for  the  defendant  on  the  denwrrer 
to  th$  pleas,  and  for  the  plainHff  on  the 
demurrer  to  the  rtpliaUions, 


C.  P 

19  Jak.  1865 


J 


Hooo  V.  Skbsn. 


BUI  of  Exchange — Acceptance  by  one  PairtMT 
in  Fraud  of  the  other^Burden  on  Holder  of 
proving  Value. 
ffdrewabiUon  Vand  3,  partners,  and  Vaeeepted 
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it  in  (he  partnenhip  name  far  a  debt  of  his  own  t n 
fraud  of  S,  and  on  both  parlners  being  sued  by  an 
indorsee,  V  suffered  judgment  by  defauiU.  S  pleaded 
non  accepit,  and  at  the  trial  produced  the  partnership 
deed,  which  stipulated  that  V  should  not  aeo^  in  the 
partnership  name : — 

Held,  that,  as  the  biU  was  tainted  with  fraud  in  its 
inception,  (he  indorsee  must  prove  that  he  gave  vcUue, 

Hnsgra^e  v.  Drake  (5  Q.  B.  185),  commented  on, 
and  distinguished. 

The  plaintiff  sned  as  indorsee  of  a  bill  of  exchange 
drawn  by  Hodgkinson  on  Vincent  &  Skeen  (who  were 
partners),  accepted  in  their  name,  and  indorsed  by  the 
drawer  to  R,  and  by  him  to  the  plaintiff.  Vincent 
not  appearing,  judgment  was  signed  against  him  by 
default,  an^the  plaintiff  went  on  against  Skeen,  who 
traversed  the  acceptance. 

In  fiict,  Vincent  accepted  the  bill  in  the  partner- 
ship name  for  a  debt  of  his  own,  and  at  the  triid  before 
Willes,  J.,  at  the  Gaildhall,  Skeen  produced  the 
partnership  deed,  which  stipulated  that  partnership 
billB  should  be  accepted  by  Skeen  alone,  and  a  yerdict 
was  taken  for  the  defendant. 

C.  Pollock  obtained  a  rule  to  set  aside  this  verdict, 
and  enter  it  for  the  plaintiff,  according  to  leave 
reserved,  on  the  ground  that,  as  there  was  no  evidence 
as  to  notice  to  the  plaintiff;  or  of  want  of  considera- 
tion, he  was  entitled  to  the  verdict 

Oriffits  showed  cause,  and  contended  that  the  onus 
lay  on  the  plaintiff  of  showing  that  he  gave  value. 

[Willes,  J.— It  must  be  taken  that  the  jury  found 
no  value  was  given.]  • 

C  Pollock  was  then  called  on  to  support  the  rule. 
The  defendant's  evidence  was  simply  that  the  bill 
was  accepted  in  fraud  of  the  partnership  articles,  and 
no  proof  was  given  of  the  circumstances  under  which 
the  plaintiff  took.    There  is  a  distinction  between  a 
bill  that  is  fraudulent  in  its  inception,  in  which  case 
the  indorsee  is  put  to  proof  that  he  gave  value,  and  a 
bill  that  is  only  fraudulent  as  between  partners, 
Musgrave  v.  Drake,  5  Q.  B.  185  ; 
Cfrant  v.  Hawkes,  reported  only  in  Chitty  on 
Bills,  82  n.  (10th  ed.). 
There  the  plaintiff  is  not  affected  by  notice  ot  the 
fraud ;  and  if  it  is  held  that  he  must  prove  he  gave 
value,  Musgrave  v.  Drake  must  be  overruled. 

Eble,  C.J. — I  am  of  opinion  that  this  rule  should 
be  diacharged.  It  is  an  action  by  an  indorsee  and 
holder  of  a  bill  of  exchange  against  the  acceptor,  and, 
on  a  plea  denying  the  acceptance,  the  evidence  was 
that  one  partner  accepted  in  fraud  of  the  other.  On 
that  evidence  the  question  is,  whether  the  burden  is 
thrown  on  the  plaintiff  of  showing  he  gave  value.  It 
is  established  by  a  long  course  of  cases,  that,  where  a 
bill  is  tainted  with  fraud  in  its  inception,  the  onus  is 
thrown  on  the  holder  of  proving  that  he,  or  some 


one  under  whom  he  daims,  gave  value  for  it 
Where  one  partner,  in  fraud  of  the  othen^  tooepted 
in  the  name  of  the  firm,  and  issue  was  joined  on 
a  plea  of  non  accepit,  the  Queen's  Bench  held,  in 
Musgrave  v.  Drake,  that  on  those  pleadings,  andoa 
proof  of  acceptance  by  one  partner  competent  to  bind 
the  firm,  the  plaintiff  woidd  be  entitied  to  succMd 
without  proof  of  the  circumstances  under  which  he 
took  the  bill,  if  he  were  not  affected  with  knowledgs 
of  the  fraud.  But  that  judgment  turned  entirely  on 
the  effect  of  the  plea  ;  and  at  that  time  there  wua 
great  variation  amongst  the  Courts  as  to  what  wis 
raised  on  the  pleadings.  It  was  a  judgment  ex  nk- 
tione,  after  talk  with  other  Judges ;  and  I  should  have 
thought  more  of  it  if  it  had  not  been  founded  on  whit 
was  learnt  from  the  other  Courts ;  for  I  thmk  the  r«il 
question  in  this  case  was  not  before  the  mind  of  the 
consulting  Judge.  The  Court  there  says,  if  the  osme 
of  one  partner  binds  the  firm,  then,  '*  though  the  de- 
fendants show  that  this  signature  was  a  fraudulent  set 
on  the  part  of  such  partner,  yet,  if  the  proof  doee  not 
affect  the  plaintiff  with  knowledge  of  the  fraud,  that 
does  not  put  the  plaintiff  to  an  answer,  nor  make  it 
necessary  for  him  to  givf  any  explanation  or  accoo&t 
of  the  transaction."  I  think  myself  that  the  effect  of 
that  judgment  was  only  a  point  of  pleading,  and  that 
it  does  not  invalidate  the  widely  applicable  role,  that, 
if  a  bUl  be  tainted  with  fraud  or  illegality  in  its  in- 
ception, the  holder  must  prove  that  he,  or  some  one 
under  whom  he  claims,  gave  value  for  it 

WiLLLUCS,  J.— Mr.  Pollock  could  not  hare  main- 
tained a  show  of  argument,  but  for  the  case  of  Mui- 
grave  v.  Drake :  and  I  quite  agree  with  the  Chief 
Justice,  that  that  case  turned  on  a  question  of  plead- 
ing. It  decided  that  evidence  was  inadmissihle  to 
show  that  the  holder  had  not  given  value,  unless  it 
was  specially  pleaded.  Here  no  question  of  pleading 
is  raised.  I  apprehend,  under  these  circumsta&cei, 
the  one  partner  had  not  primd  fade  authority  to  hind 
the  firm  by  his  acceptance. 

Willes,  J. — I  am  of  the  same  opinion.  Mvsgra^ 
V.  Drake  was  on  a  point  of  pleading,  and  was  a  simple 
case  of  acceptance  by  a  partner,  who,  primd  fadi, 
had  authority  to  accept.  I  cannot  help  thinking  tiut 
the  Court,  in  their  desire  to  narrow  the  issue,  omitted 
to  consider  what  would  be  the  effect  on  the  subsequent 
law  in  so  narrowing  it.  I  am  satisfied  the  Court  would 
not  have  come  to  that  conclusion,  if  the  partner,  as 
here,  never  could  have  had  authority  to  do  what  he 
did.  But  I  do  not  proceed  on  any  such  distinction: 
for  I  cannot  assent  to  the  proposition  there  laid  down, 
that,  under  a  plea  denying  the  acceptance,  and  oo 
proof  that  the  acceptance  is  by  one  partner  who  can 
bind  the  firm,  and  in  fraud  of  the  others,  the  plaintiff 
need  not  explain  the  transaction,  if  he  has  no  notice 
of  the  fraud. 

A  partner  is  bound  by  on  acceptance,  though  not 
actually  his,  because,  having  consented  to  t&e  exist* 
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ence  of  an  tnthority  to  accept,  he  is  bound  to  be 
responsible  to  penona  who  hand  fidt  take  billa  so 
accepted.  That  acceptance  ia  binding  on  him,  for  no 
other  reason  than  an  uUyppd  in  pais. 

Hie  question  here  resolves  itself  into  one  of  bnrden 
of  pioof.  My  Brother  Byles,  in  hia  Book  on  Bills, 
(8th  ed.  p.  Ill),  laya  down,  with  hia  naoal  deameaa, 
that,  for  a  holder  to  recoyer  on  a  firandnlent  bill,  the 
OTiginal  holder^a  title  being  'destroyed,  he  mnat  ahow 
that  he  gare  Talne ;  and,  "therefore,  where  the  qnea- 
tion  is  thna  raiaed,  whether  the  tranaferee  be  a  holder 
for  Tahs^  it  ia  not  for  the  defendant  to  proTe  the 
absence  of  Talne,  bnt  for  the  plaintiff,  the  transferee, 
to  prore  Talne  giTen,  either  by  himaelf,  or  by  some  one 
under  whom  he  claima."  I  also  refer  to'  my  Brother 
ByW  notice  of  Musgrave  t.  Draks  (p,  44),  where 
he  treata  it  aa  depending  entirely  on  a  qneation  of 
pleading.  He  treata  it  aa  an  exception,  on  the  ground 
of  the  narrcFW  iasne,  which  I  am  bound  to  say  I  think 
narrower  than  it  ahonld  haTC  been. 


KxiTiKO,  J.,  concurred. 


Rule  diacharged. 


C.  P. 

19  Jan.  1865. 


BosBiBB  and  Others  v. 
Hutchinson. 


Measure  of  Damages  on  Non-delivery  of  Goods 
where  no  Market— Increased  Freight  paid  by 
Vendee — Resale  by  Vendee^  and  svhsequent 
Resale, 

Ths  measure  of  damages  for  wmrdelifoefy  of  goods, 
if  there  is  a  market,  is  ike  difference  between  the  con- 
ffed  price  avA  the  market  price  token  they  should  have 
^  deUtered^  but  if  there  is  no  market,  and  the 
flaintiff  has  <uted  with  reasonable  care  and  skill  to 
diminith  the  less,  the  measure  of  damages  is  the  dif" 
ftrence  hetnoeet^  the  actual  value  of  the  goods  when 
ddvKred  and  tchen  they  ought  to  have  been  deUoered. 

Defendant  sold  to  the  plaintiffs,  and  agreed  to  deliser 
^  them  within  a  certain  time,  seventy-five  Urns  of 
^vMtic  soda,  he  at  the  time  knowing  that  it  weu  wcmted 
for  the  Continent,  and  would  he  shipped  from  JliUl, 
TheplainHffs  at  the  time  of  this  agreemenl  resold  the 
<n^  to  ffeintmann  at  St,  Feter^mrg,  and  he  resold  to 
Seimhurger.  None  of  (he  soda  was  delivered  UU  after 
the  specified  Ume,  and  then  the  plaintiffs  had  to  pay  a 
higher  rale  of  freight  and  insurance  to  8t.  Petersburg 
<"i  nuh  pari  of  the  soda  as  urns  delivered,  on  account  of 
^  approach  of  winter.  There  was  no  market  for 
fhii  pariieular  kind  of  soda  .— 

Held,  thai,  besides  their  own  loss  on  the  contract 
tntik  Iteinknann,  the  plaintiffs  were  entitled  to  recover 
from  the  defendant  the  additional  cost  of  freight  and 
iwbrance  on  the  soda  delivered :  but  that  the  loss  on 
the  contract  Utween  HeintmarM  and  ffeimiburger  was 
fooremots.  * 

Beelaiatiim  "for  that  on  the  14th  day  of  Kay, 


1863,  the  plaintiflb  agreed  to  buy  of  the  defendant 
acTenty-fiTe  tons  of  hia  best  canstic  soda,  strength 
goaranteed  not  to  be  leas  than  scTonty  per  cent.  .  .  . 
at  the  price  of  16Z.  5s,  per  ton,  free  on  ndla  at  Wid- 
neaa'  Dock,  leas  two-and-a-half  per  cent  discount,  and 
one  per  cent,  commission,  on  payment  cash  fourteen 
days  after  dellTery.  Shipments  to  be  twenty-fiTe  tons 
in  June ;  twenty-fiTe  tons  in  July,  and  twenty-fiTe 
tons  in  August  ;*'  aTerring  performance  of  conditions 
precedent,  and  laying  as  breach  the  non-deliTory  of 
the  soda ;  "  and  the  pUuntifia,  by  reason  of  the  pre- 
mises,  haTO  been  proTented  from  performing  a  certain 
other  contract  made  by  them  with  Heintmann  of  St. 
Petersburg,  for  the  sale  to  him  of  the 'said  caustio 
soda  at  greatiy  increased  prices,  which  laat-mentioned 
contract  waa  made  on  the  fiaith  of  the  agreement  by 
the  defendant;  and  by  reason  of  the  premises  the 
plaintiffs  haTC  become  and  are  liable  to  the  said  Heint- 
mann  for  damagea  for  the  non-performance  by  them 
of  their  said  contract ;  and  by  reason  of  the  premises 
the  plaintiffs  hsTO  been  obliged  to  pay  a  much  larger 
sum  for  freight  and  insurance  than  they  otherwise 
would  hsTO  done  if  the  defendant  had  performed  his 
said  contract,'*  &c    Claim  8002. 

Plea,  payment  into  Court  of  52/.  2s,  id. 

Issue  on  replication  of  damages  ultra. 

The  plaintiffs  were  merchants  at  Newcastle,  and  the 
defendant  was  a  manufacturer  of  caustic-soda  at 
liTorpooL  On  the  11th  of  May,  1863,  the  defendant's 
manager  was  at  Newcastie,  and  offered  in  writing  on 
his  behalf  to  sell  the  plaintiffs  soTenty-fiTe  tons  of 
caustic-soda  on  the  terms  stated  in  the  declaration. 
The  plaintiffs  on  the  receipt  of  this  offer  at  once  tele- 
graphed to  Heintmann  at  St  Petersburg  offerin^^  the 
soda  to  him,  ''  at  least  seTenty  per  cent.,"  for  17/.  lOs. 
a-ton  ;  and  wrote  to  him  the  same  day  that  it  was  of 
the  same  make  aa  sample  No.  2,  which  they  had  pre* 
Tiously  sent  him.  Heintmann  receiTed  the  telegram 
on  the  12th  of  May,  and  at  once  telegraphed  back, 
**  accept  seTenty-fiTO  tons,  if  according  to  sample  2  :'* 
and  the  same  day  wrote  to  the  plaintiffs,  that,  in 
expectation  that  the  soda  was  according  to  sample 
No.  2,  he  had  sold  it  to  Heimburger. 

On  the  13th  of  May,  the  plaintiffs,  having  receiTed 
Heintmann's  telegram  of  the  12th,  wrote  to  the  defen-  ' 
dant  accepting  his  offer  of  the  11th,  and  informing 
him  that  they  wanted  the  soda  for  **  friends  on  the 
Continent,"  and  that  it  would  be  shipped  from  Hull : 
and  the  next  day  the  defendant  acknowledged  the 
receipt  of  this  acceptance.  On  the  15th  the  plaintiffii 
wrote  to  Heintmann  finally  concluding  the  sale  to  him 
at  17/.  10s.  A'tojt,  free  on  board  at  Hull. 

On  the  4th  of  June  the  plaintiffs  agreed  with  ship" 
ping  agents  at  Hull  to  carry  the  soda  thence  to  St 
Petersburg  at  15s,  per  ton  freight,  and  ten  per.  cent. 
After  August  the  rates  for  freight  and  insurance  from 
Hull  to  St  Petersburg  are  materially  increased  by 
the  approach  of  winter ;  and  at  the  end  of  October 
the  season  for  shipment  to  St   Petersburg  closes 
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altogether.  The  defendant  did  not  deliyer  any  of  the 
Boda  in  June,  July,  or  Angost,  though  the  plaintiffs 
frequently  wrote  to  him  on  the  aabject,  and  told  him 
that  Heintmann  was  complaining  of  the  delay,  and 
that  freight  and  insniance  would  be  higher.  Between 
the  middle  of  September  and  the  end  of  October 
twenty-six  tons  were  forwarded  by  the  defendant  to 
Hull,  and  shipped  at  the  lowest  freights  then  obtain- 
able, viz.,  Z5s,  a- ton,  and  ten  per  cent,  and  one  small 
shipment  was  at  the  rate  of  50^.  a-ton  and  ten  per 
cent  In  Kovember  the  plaintifb  paid  the  defendant 
!228/.  9s,  9d,,  the  price  of  the  soda  delivered ;  and 
toon  afterwards  received  &om  Heintmann  a  claim  for 
200Z.,  viz.,  407.  175.  for  difference  in  fireight  and 
insurance,  and  the  rest  for  his  profits,  and  compensa- 
tbn  daimed  of  him  by  Heimbuiger.  The  plaintiffs 
fhen  made  a  claim  on  the  defendant  for  252/.  23,  id., 
▼iz.,  521  2s.  id,  for  their  own  losses,  and  200/.  for 
the  claim  on  them  by  Heintmann  :  and  brought  this 
action.  The  defendant  paid  into  Court  52/.  2^.  id,  to 
cover  the  plaintiff's  own  losses,  but  denied  any  fhrther 
liability. 

There  was  no  market  at  St  Petersburg  for  caustic 
soda  of  the  strength  of  that  made  by  the^defendant, 
nor  could  any  other  English  maker  have  supplied 
seventy-five  tons  of  such  soda  before  the  end  of 
October. 

At  the  trial,  before  Willed,  J.,  at  the  Guildhall  in 
last  Michaelmas  Term,  the  jury  found  a  terdict  for 
the  plaintiffs  for  199/.  17^.  beyond  the  sum  paid  into 
Court 

A  role  was  then  obtained  pursuant  to  leave  re- 
served to  set  this  verdict  aside  and  enter  it  for  the 
defendant,  or  to  reduce  the  damages  as  the  Court 
should  direct^  on  the  ground  that  the  damages 
claimed  beyond  the  amount  paid  into  Court  were  too 
Temote. 

Temple,  Q-C,  and  Udall,  showed  cause. 

The  special  circumstances  under  which  the  contract 
was  made  were  known  to  all  parties.  The  defendant 
knew  that  the  soda  would  be  shipped  from  Hull  to  the 
Continent,  and  he  ought  to  have  inferred  that  it  would 
probably  be  shipped  to  a  northern  or  Baltic  port— at 
all  events,  to  a  port  to  which  freight  and  insurance 
would  be  much  increased  towards  winter.  Conse- 
quently the  extra  cost  of  freight  and  insurance  was  in 
contemplation  of  both  parties  at  the  time  of  contract- 
ing as  the  probable  result  of  a  breach,  within  the 
rule  in 

SacUey  v.  BaxendaU,  9  Exch.  341. 

Besides,  there  was  here  no  market.  The  plaintiff's 
contract  with  the  defendant  was  transferred  to  Heint- 
mann, and  by  him  to  Heimburger,  the  only  alteration 
being  in  price ;  and  defendant  knew  that  Heimburger 
was  making  claims  on  Heintmann  for  non-deliveiy. 
Therefore  the  damage  suffered  by  Heintmann  is  not  too 
remote ;  and  the  defendant's  liability  does  not  cease 
till  the  goods  have  passed  through  the  hands   of 


buyers,  who  are  "friends  on  the  Continent,"  to  the 
manufacturer. 

JUmdaU  v.  Itoper,  27  L.  J.  Q.  B.  267. 
If  it  was  known  to  the  parties  that  it  was  a  contnet 
for  re-nale,  the  loss  can  be  recovered  from  the  fiist 
vendor.    The  canon  of  damages  in  such  a  case  is  laid 
down  in 

Passenger  v.  Thor^m,  86  Barboux's  Sup.  Court 

ofNewYork,K.17; 
Orifin  V.  Oolver,  2  Smith's  New  York  Appetb, 
pp.  489,  494. 
They  also  cited, 
Barrow  v.  Amaud,  8  Q.  B.  595,  609 ; 
DurOap  v.  Biggins,  1  H.  of  L.  Ca  881,  403 ; 
Hayne  on  Damages,  15,  18  ; 
Jesting  v.  Irvint,  80  L.  J.  Ex.  78  ; 
STTued  V.  Foard,  28  L.  J.  Q.  B.  178. 

BreU,  0,0,,  and  lAiUer,  in  support  of  the  role. 

Damages  must  not  be  too  remote  ;  and  on  breach  of 
a  contract  to  deliver,  the  plaintiffs  cannot  lie  by  ud 
allow  damages  to  mount  up  when  they  have  a  reason- 
able opportunity  of  making  them  less.  Those  two  roles 
are  distinct,  and  it  is  with  reference  to  the  latter  that 
the  doctrine  of  going  into  the  market  arises ;  bat  here 
there  was  no  market.  Ko  name  but  that  of  the 
plaintiffs  was  disclosed  at  the  time  the  contract  vas 
made>;  and  the  natural  result  of  a  breach  of  it  would 
merely  be,  that  the  plaintifis  would  have  to  order  the 
goods  of  anotiier  manufacturer,  or  wait  till  we  could 
supply  them,  and  could  not  include  loss  on  a  sub- 
contract. The  additional  freight  and  insurance  vas 
the  consequence  of  another  contract, 

Portman  v.  MiddUUm,  27  L.  J.  C  P.  231. 

SBUe,  C.  J.— The  general  role  in  actions  for  breaeh 
of  contract  by  non-delivery  of  goods  is,  that  the 
vendor  pays  damages  measured  by  the  priee  of  the 
article  in  the  market,  when  it  ought  to  have  been 
delivered,  eompaied  with  the  contract  priee.  Bat 
when  the  goods  are  not  marketable,  and  you  cannot 
get  a  supply  of  them,  another  principle  comes  into 
operation,  and  special  damage  may  be  recovered ;  and 
that  princi]^  is  in  accordance  with  JSadUy  v.  Basxnr 
dale,  for  it  sayi  that  the  vendor  shall  pay  damages 
which  he  had  notice  that  he  might  be  liable  to.  Here 
there  was  a  notice  that  the  plaintiffs  had  a  vendee  on 
the  Continent,  and  tiie  defendant  contracted  with  this 
knowledge  that  the  plaintifb  would  resell.  If  the 
goods  had  been  delivered  there  would  have  been  a 
profit  to  the  plaintiffo  of  521.  105.,  and  that  sum  the 
defendant  has  rightly  paid  into  Court  The  plaintiff 
wanted  these  goods  in  August,  because  of  hia  par- 
chaser  in  Eossia,  and  because  he  could  deliver  them 
then  at  a  less  fireight  and  insufance  than  he  could  do 
later.  His  loss  in  fact  on  tiiat  head  was  40/.  17f. ; 
that  was  what  Heintmann  had  to  pay,  and  the  plain- 
tiff to  repay  Heintmann.  It  was  said  tbcfc  as  there 
was  a  notice  that  the  goods  were  wanted  &r  a  pur- 
chaser on  the  Continent,  and  of  the  port  cf  ddpme&t, 
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the  defendant  had  reason  to  infer  that  the  soda  was 
wanted  for  the  Baltic  But  I  cannot  agree  in  that 
The  contract  then,  being  broken,  what  are  the 
damages  arising  that  might  reasonably  be  expected 
from  that  breach.  At  the  time  when  the  gooda  were 
sent  to  Hnll  they  were  not  ao  aTailable  for  the 
Baltic  market  aa  they  would  have  been  if  sent 
earlier;  and  if  the  plaintifls  hATe  done  all  that 
a  man  with  reasonable  care  and  akill  can  do  to 
diminiah  the  loss,  they  can  cast  that  amount  of 
damage  or  deterioration  on  the  defendant  The 
plaintiffs  did,  I  think,  turn  their  opportunities  to  the 
best  account,  and  reduced  the  deterioration  to  the 
lowest  degree  they  could  with  reasonable  care  and 
skill.  I  think  therefore  that  the  plaintiflb  are 
entitled  to  charge  for  a  deterioraHon  of  the  article  to 
the  extent  ci  40L  17s.,  the  cost  of  extra  freight  and 
insurance. 

Then  there  is  a  further  claim  for  200?.  loss  on  a 
sab-snb-sale  hy  Heintmaan  to  Heimburger,  and 
Heintmann  claims  that  of  the  plaintiffs^  and  the 
plamtiffs  claim  it  of  the  defendant.  But  I  think  the 
claun  is  too  remote.  There  was  no  notice  of  it,  nor 
is  it  in  the  ordinary  course  of  businessi  that  a  pur- 
chaser from  the  plaintiffs,  the  first  rendees,  should 
re-sell,  and  so  go  on  through  any  number  of  sales. 
Loss  on  such  a  re-sale  cannot  be  a  consequence  of  the 
breach  of  contract. 

'WiLLSs,  J. — ^I  am  of  the  same  opinion.    As  to  the 
contract  between  Heintmann  and  Heimburger,  it  waa 
condstent  with  the  known  facts,  that  such  a  contract 
might  or  might  not  have  been  entered  upon,  but  it  is 
dear,  under  the  circumstances,  that  the  defendant 
cannot  be  made  liable  for  that    This  is  a  different 
ease  from  that  referred  to  of  the  barley  (Amdall  t. 
^oper),  where  the  seed  was  warranted  of  a  partionlar 
kind,  and  it  depended  on  latent  claima  whether  the 
loss  fell  on  the  first  or  sub-purchaser.      But  here 
there  was  no  notice  of  the  sub-sale  at  the  time  of  the 
contract^  and  it  would  be  very  unjust  that  the  defen- 
dant should  be  held  liable  for  so  rsmots  a  contingency. 
As  to  the  extra  insurance  and  freight,  I  think  that 
can  be  recovered  as  a  direct   consequence   of  the 
breach  of  contract    No  suggestion  is  made  that  the 
plaintiffs  could  have  made  the  soda  more  valuable  to 
them  than  it  was,  and  they  did  the  only  reasonable  thing 
they  could  do.    Where  there  is  a  market,  the  measure 
of  damages  is  the  difference  between  the  market  price 
and  the  contract  price  at  the  time  of  the  £ulure  to 
deliver ;  and  that  is  not  a  mere  conclusion  of  lawyers, 
bat  is  acted  on  by  mercantile  men.     But  even  whea 
there  is  a  market,  there  may  be  notice  that  the  goods 
are  to  be  deliyered  in  pursuance  of  a  particular  eon- 
tract,  and  that  would  inflame  the  damages  on  iMn* 
delivery.    But  that  is  not  the  case  here ;  and  the 
value  of  the  soda  must  be  ascertained  without  refe- 
rence to  the  market  price,  for  there  is  none.    We 
must  ascertain  the  difference  in  its  actual  value  when 


it  was  delivered,  and  when  it  ought  to  have  been 
delivered.  When  it  was  delivered,  it  was  still  capable 
of  being  transferred  to  Biga,  but  only  at  a  greater 
freight ;  and  therefore  the  difference  between  what 
would  have  to  be  paid  at  the  earlier  and  later  perioda 
constitutes  the  diffisrence  in  value.  It  is  clearly  a 
consequence  of  the  non-delivery,  and  consequently,  as 
to  402. 17«.,  the  verdict  oug^t  to  stand. 

KEATnvo,  J. — I  think  the  plaintiffs  should  recover 
for  the  increased  freight  and  insurance  the  goods  be- 
came liable  to,  on  the  grounds  already  stated ;  and  that 
is  quite  consisteut  with  the  principle  acted  on  by  this 
Court  in  Wilson  v.  The  Laneaahire  and  Yorkahtre 
Railway  Company  (9  C.  B.  (n.  8.)  682).  That  was  a 
contract  for  carriage  of  doth,  which  the  plaintiff 
wanted  to  make  up  in  caps,  and  to  show  the  goods  to 
the  best  advantage  it  was  necessary  that  he  ahould 
make  them  up  at  a  certain  season ;  and  this  Court 
thought  that  the  deterioration  of  the  cloth  by  non- 
delivery during  the  season  might  fairly  be  considered 
in  estimating  the  damages.  On  the  other  point,  I 
entirely  agree  with  the  rest  of  the  Court  that  the 
damages  are  too  remote. 

MuU  absohtU  to  ndMcs  (As  damofm  to  401. 17«. 

C.  P.         ]  ChkXKX,  Assignee,  ftc.  and  Others 
25  Jan.  1865.   (         v.  Watsok  and  Another. 

Ctmtraetfor  Worhs-^Paymtnt  on  Production  of 
Certificate  of  Surveys — Wrongful  vnthholding 
of  CertifcaU. 

A  dedairaiikn  (m  anagreemeiU  to  pay  monoy  for  eer* 
tain  works  on  production  of  a  eertifioate  of  the  defsn^ 
dofM  swrosyor  thai  the  toorhi  had  been  duly  perfifrmed, 
and  alleging  thatthe  surveyorhad  notgioon  sueh  oertijl- 
eaite,  hut  had  wrongfuUy  and  improperiy  negteeUd  and 
reused  to  to  do,  and  that  the  defendants  had  not  paid 
the  money: — 

Held  had  en  demurrer,  ^ere  heing  no  allegation  of 
frwud  w  eoUjision  on  the  part  of  the  defendants. 

Declaration  by  the  plaintiff  Clarke,  as  assignee  of 
one  Ayen»  a  bankrupt,  and  by  the  other  plaintiffi^ 
KaUewa  and  Johnsaa,  against  the  drfandants. 

IstConal  That  before  the  said  Ayers  became  bank- 
rupt (to  wit,  on  the  9th  of  October,  1862),  by  an 
agreement  in  writing  then  made  and  entered  into 
between  the  aaid  Ayen^  ICaUowi^  and  Johnson, 
therein  called  the  contractors  of  the  one  part,  and  tfaa 
defendants  of  the  other  part,  the  said  eontracton 
agreed  witb  the  defiandants  to  do  certain  works  therein 
mentioned  in  conformity  with  certain  plans,  drawings, 
and  sections,  and  slso  in  conformity  with  certain 
flfpecifications  therein  mentioned,  as  well  ss  to  the 
satisfaction  and  approval  of  the  engineer  to  a  certain 
Board  of  Health  for  the  time^  should  such  be  found 
neceaaary,  at  or  for  812i.  15s.,  to  be  paid  oa  foUom— 
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16^1.  Is,  9(2.  on  prodaction  by  the  contractors  to  the 
defendants,  or  one  of  them,  of  the   certificate   of 
WxUiam  Lambert,  or  other  the  surveyor  for  the  time 
of  the  defendants,  that  they  the  said  contractors  had 
dnly  and  efficiently  performed  and  completed  such 
portion  of  the  work  as,  according  to  the  judgment  of 
the  said  smreyor,  should  be  not  less  than  three-qnarter 
parts  thereof  in  extent  and  yalne ;  75Z.  8».  9d,  on  the 
prodaction  by  the  said  contractors  to  the  defendants, 
or  one  of  them,  of  the  certificate  of  the  said  snrreyor, 
as  aforesaid,  that  the  whole  of  the  works  mentioned 
and  referred  to  in  the  said  plans,  drawings,  and  speci- 
fications had  been  dnly  and  efficiency  performed  and 
completely  finished  to  his  satisfaction,  and  also  to  the 
satisfiMstion  of  the  engineer  for  the  time  being  of 
the  local  board  of  health,  if  necessary;    and   the 
balance  of  78/.  Za,  M,  at  the  expiration   of  foor 
months  firom  the  date  of  the  said  sorveyor's  certifi- 
cate of  completion,  provided  the  therein  mentioned 
roads,  pathwa3r8,  drains,  and  cnlverts,  and  every  part 
thereof,  should  then  be  certified  by  the  said  surveyor 
to  be  in  good  repair,  and  in  perfect  and  sound  condi- 
tion in  all  respects ;  it  being  thereby  intended  and 
agreed,  that  all  the  said  works  and  materials  should 
be  so  put  and  kept  in  good  repair,  until  the  expiration 
of  sudi  four  months  from  completion,  by  and  at  the 
sole  cost  and  expense  of  the  said  contractors ;  and  the 
defendants  thereby  agreed  with  the  said  Ayer%  Mal- 
lows, and  Johnson,  in  consideration  of  the  due  per- 
formance of  the  said  agreements  thereincontained  on 
their  part,  to  pay  to  them  the  said  sum  of  812/.  ISs., 
at  the  times  and  in  the  manner  thereinbefore  men- 
tioned.     And  the   plaintifis    aver   that,  although 
lfi6/.  15«.,  part  of  the  said  sum  of  812/.  15«.,  has  been 
paid,  and  all  tilings  necessary  on  the  part  of  the  said 
contractors  to  entitie  them  to  have  the  certificate  of 
the  surveyor  of  the  defendants,  that  the  whole  of  the 
works  in  the  said  plans,  drawings,  and  spedfications, 
have  been  duly  and  effidentiy  performed  and  completed 
to  his  satisfaction,  and  also  to  the  satisfaction  of  the 
said  Local  Board  of  Health,  have  been  done  and  per- 
formed by  them.    Yet  the  surveyor  has  not  given  such 
certificate,  but  has  wrongfully  and  improperly  neglected 
and  refused  so  to  do  ;  nor  have  the  defendants  paid  the 
said  sum  of  78/.  89.  9c/.  payable  on  such  certificate. 
And  the  plaintiffs  further  say,  that,  although  more 
than  four  months  have  elapsed  since  the  said  surveyor 
ought  to  have  given  such  certificate,  and  although 
all  things  have  been  done  by  the  said  contractors  on 
their  part  to  entitie  them  to  a  certificate  of  the  said 
surveyor,  that  the  roads,  pathways,  drains,  culverta^ 
and  every  part  thereof,  were,  at  the  expiration  of  the 
said  four  months,  in  good  repair,  and  in  perfect  and 
sound  condition  in  all  respects,  yet  the  said  surveyor 
has  not  granted  such  certificate,  but  has  wrongfully 
and  improperly  neglected  and  refused  to  do  so ;  and 
the  defendants  have  not  yet  paid  the  said  balance  of 
78/.  85.  9</. 
P  'uder  in  demurrer. 


Plaintiffs*  points : — 

1st  The  surveyor  is  the  agent  of  the  defendants : 
they  are  bound  to  employ  him  to  testify  according  to 
the  said  agreement. 

2nd.  He  is  responsible  to  them  for  improperly  certi- 
fying, or  omitting  to  certify. 

Srd.  And  they  are  responsible  to  the  plaintiffs. 

4th.  The  wrongful  refusal  of  the  defendant^  agent 
to  certify,  is  a  dispensation  of  the  condition  precedent, 
and  equivalent  to  the  defendants'  preventing  tkfl 
certificate  berug  granted. 

Defendants*  points : — 

That  the  declaration  shows  no  cause  of  aetion 
sgainst  the  defendants. 

That  the  plaintiflh  are  not  entitied  to  recover  iritis 
out  obtaining  the  several  certificates  of  the  surveyor. 

That  the  defendants  are  not  liable  for  the  snrreyor 
not  giving  such  certificates.  And  that,  in  the  abwace 
of  such  certificates^  no  breach  of  agreement  is  shown. 

Htwry  James^  for  the  defendants,  in  support  of  tiie 
demurrer,  was  stopped. 

SayL  Parry  {Joyee  witii  him),  for  the  plaintiiE)^  in 
support  of  the  declaration,  cited, 

Mcintosh  V.   Qrtai  Western  BaUway  Cbrnpasy, 

UJur.  819; 
PaufUy  V.  TurnbuU,  7  Jur.  (n.  b.)  792  ; 
SeoU  V.  CorparaUon  of  Liverpool,  1  OUL  210; 
BaJtUrOfwryY,  Vyn,  2  N.  R.  79  ;  2  H.  &C.  4S; 
MUnw  T.  FiM,  5  Exch.  829. 

Eblb,  C.J.— Our  judgment  must  be  for  the  defea* 
dants.  The  contract  by  the  defendants  was  to  pay 
on  the  production  of  a  certificate  by  the  surveyor. 
Very  many  contracts  are  made  in  this  way.  EvoT 
man  is  master  of  what  contract  he  chooses  to  make. 
Having  made  i^  it  is  very  important  that  he  shoold 
be  forced  to  abide  by  it  The  contract  here  was  to 
pay  on  the  production  of  a  certificate,  and  no  mdi 
certificate  is  alleged  to  have  been  produced.  Bnt  tiia 
argument  for  the  defendants  has  been,  that  the  m- 
veyor  wrongfully  withheld  the  certificate,  and  that 
the  defendants  are  liable  for  tiiat  If  the  sorroyor 
had  colluded  with  the  defendants,  they  would  have 
been  liable,  and  could  not  have  sheltered  themselfes 
under  the  non-production  of  the  certificate.  Bot  no 
fraud  or  collusion  is  imputed  to  them  here.  This  is 
an  attempt  of  the  plaintifis  to  take  away  from  the 
defendants  the  protection  of  the  surveyor's  certificate, 
and  to  substitute  for  it  the  opinion  of  a  jury.  This 
would  be  highlyinconvenient  I  think  the  allegations  in 
the  declaration  do  not  entitie  the  plaintifis  to  sncceei 

WiLLiAUS,  J. — ^I  am  of  the  same  opinion.  This 
is  an  attempt  of  the  pkintiffs  to  recover  a  som  of 
money  which  is  not  due  by  the  terms  of  the  contract 

WiLua  and  Ksatino,  JJ.,  concurred. 

Judgment  for  th$  d^wdaUs. 
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\  Campbell  v.  Loadsb. 


Tretpcus/ar  Menu  PrbfiU^-^Judgment  in  Eject- 
ment  in  CcuiUy  Court  under  19  &  20  Vkt. 
c  108,  s.  50. 

Tke  plaifUiff  broughi  an  action  of  i^octmmU  in  the 
Ccunty  Court  offoinat  the  de/endaat  to  recover  poatesgion 
of  certain  premises,  of  which  the  defendant  VHU  tub- 
ttnanl,  holding  them,  from  the  plaintiff's  leeaee.  An 
order  for  delvoery  ofponmwn  tooa  made  hy  the  Couniy 
Owrt,  with  the  terme  of  which  the  dtfendant  complied. 
The  plaintiff  having  eubaeguentljf  brcnght  an  action  of 
trttpass  for  meme  profile  against  the  defendant^  to 
naner  rent  from  the  date  at  which  the  plaintiff's  lessee 
had  ceased  to  pay  rent  to  the  plaintiff: — 

Held,  that  the  CowUy  Court  order  was  not  conclusive 
u  to  the  plaintiffs  right  to  treat  the  defendant  as  a 
trespasser  and  to  recover  mesne  projtts, 

Tke  Court  will  not  entertain  questions  cu  to  the  ad- 
miuibilUy  of  evidenoSj  unless  the  evidence  has  been 
fmnaJly  tendered  at  the  triaL 

This  wai  an  action  of  trespass  for  mesne  profits. 
The  declaration  was  in  the  common  form.  Plea— Not 
Goilty;  and  at  the  trial,  which  took  place  in 
Mir.hiwiTO«a  Term  before  Martin,  B.,  the  facta,  as 
Biterial  to  the  case,  were  shown  to  be  these  : — 

The  plaintiff,  one  Campbell,  was  in  possession  of 
certoin  premises,  sitoate  at  No.  5,  Argyll  Place, 
Begent  Street,  and  let  a  coach-honse  and  stables,  part 
of  the  abore  premises,  to  one  John  Ellis,  from  the 
1st  of  8epteml)er,  1858,  by  the  week  at  a  certain 
KntaL  £llis  died  abont  1860,  and  his  widow, 
HiRiett  EUis,  retaining  the  occnpation  of  the  pre- 
mues,  sublet  the  greater  part  of  them  to  the  defen- 
dsDt  at  an  improyed  rental.  The  plaintiff,  at  different 
times,  serred  Harriett  EUis  with  a  week's  notice  to 
quit  (to  which  she  paid  no  attention,  alleging  that  her 
tenancy  was  qnarterly,  and  that  she  was  entitled  to 
six  months'  notice),  but  waived  such  notices  by  the 
nbsequent  receipt  of  rent  It  was  at  length  arranged 
that  she  should  give  np  possession  on  the  25th  of 
Harch,  1864,  and  an  agreement  to  that  effect  was 
Bgned  by  her  on  the  17th  of  that  month. 

No  reat  was  paid  to  the  plaintiff  after  the  25th  of 
December,  1868.  On  the  25th  of  March,  1864,  the 
defendant  refused  to  give  np  possession,  and  a  sum- 
mons in  the  County  Court  was  issued  against  him  and 
one  Jeffreys,  to  whom  Harriett  Ellis  had  sublet  the 
remainder  of  the  premises.  On  the  hearing  of  this 
summons  on  the  19th  of  April,  it  was  dismissed,  on 
the  grouAd  that  the  defendants  were  no  parties  to 
Harriett  EUis*8  agreement,  and  that  there  had  been 
no  legal  notice  to  quit. 

On  the  26th  of  April  plaintiff  caused  a  formal  notice 
to  quit  to  be  senred  on  Harriett  Ellis,  and  also  on  the 
defendant  and  Je&eys ;  but  on  the  expiration  of  this 


notice,  on  the  4th  of  Hay,  they  stiU  retained  pos- 
session of  the  premises. 

A  second  summons  was  issued  in  the  County  Courtr 
on  the '25th  of  May;  and  at  the  hearing,  on  the 
20th  of  June^  an  order  was  made  for  the  delivery  of 
possession  on  the  27th  of  that  month.  With  the  terms 
of  this  order  the  defendant  strictiy  complied. 

The  plaintiff  subsequentiy  made  a  claim  on  the 
defendant  for  rent  due  after  the  25th  of  December, 
1863;  and  on  payment  being  refused  by  him,  the 
present  action  was  brought 

Some  discussion  took  place  as  to  whether  the  agree- 
ment between  the  plaintiff  and  John  Ellis  was 
properly  stamped ;  but  this  document  was  not 
formally  tendered  in  eyidence. 

On  these  iactSi,^  Martin,  B.,  ruled  that  the  judgment 
of  the  County  Court  was  not  conclusive  as  to  the  right 
of  the  plaintiff  to  mesne  profits,  and  also  that  the  de- 
fendant could  dispute  the  plaintiff's  titie,  under  the 
plea  of  Kot  Guilty.  The  question  of  the  tenant  he 
left  to  the  jury,  who  found  for  the  defendant 

Morgan  Lloyd  subsequently  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection  and 
improper  rejection  of  evidence.  The  latter  point, 
however,  became  immaterial,  as  wiU  be  seen  from  the 
judgment  of  the  Court 

Pearee  now  showed  cause. 

The  proceedings  in  the  County  Court  were  tnder 
the  10  ft  20  Vict  c.  108,  s.  50.  By  the  5l8t  section, 
which  must  be  read  in  coigunction  with  the  50th,  no 
claim  for  rent  or  for  mesne  profits  can  be  made  except 
against  the  tenant,  though  by  the  50th  section  the 
plaint  maybe  against  the  tenant  or  any  person  holding 
or  duming  by,  through,  or  under  him.  The  effect  of 
this  is,  that  you  may  add  a  claim  for  mesne  profits 
only  when  proceeding  against  the  tenant ;  and  in  the 
present  case  there  was  no  privity  between  the  plaintiff 
and  the  defendant,  entitling  the  former  to  recover 
mesne  profits  at  all. 

As  the  question  was  one  of  mesne  profits,  it  was 
essential  that  the  jury  should  have  evidence  of  the 
nature  of  the  tenancy,  in  on^r  to  enable  them  to 
assess  the  amount,  if  any,  payable  by  the  sub-tenant 
as  mesne  profits. 

Morgan  Lloyd  in  support  of  the  rule. 

The  plea  of  *<Not  Guilty"  means  only  that  the 
defendant  did  not  enter ;  and  it  is  not  open  to  him 
under  that  plea  to  dispute  the  plaintiff's  title.  The 
question  of  entry  should  have  been  alone  submitted  to 
the  jury. 

But  assuming  that  the  proper  plea  was  on  the 
record,  the  judgment  of  the  County  Court  is  conclu- 
sive between  the  parties,  and  the  defendant  is  thereby 
estopped.  It  is  analogous  to  the  judgment  in  an 
ordinary  action  in  ejectment 

[MuiTiK,  B.— A  judgment  in  ejectment  never  was 
condnsive ;  and  by  the  express  words  of  the  Common 
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Law  Procedure  Act»  section  207,  the  new  form  of  the 
action  for  ejectment  ie  to  have  only  the  same  force  as 
the  old.] 

[CHAjnntUi,  B.— The  judgment  of  the  Connty  Court 
operates  merely  as  an  oider.] 

In  the  course  of  his  aigument  he  referred  to  the 
cases  of 

VooghiT.  Winch,  2  B.  &A.  662; 

Aslm  ▼.  Parkin,  2  Burr.  665  ; 

Doc  7.  Wrighl,  10  A.  &  £.  763. 

Channell,  B. — I  am  of  opinion  that  this  mle  most 
be  dischaiged.  As  to  the  rejection  of  the  agreement 
in  evidence,  I  shall  only  say,  that  I  do  not  see  on  the 
Judge's  notes  that  any  complunt  was  made  at  the 
trial,  entitling  the  plaintiff  to  moTO  for  a  new  trial  on 
that  ground.  It  was  the  duty  of  counsel,  after  the 
expression  of  the  Judge's  opinion,  formally  to  tender 
the  document  in  CTidence.  On  the  main  question,  I 
hare  had  rather  more  doubt  It  has  been  said,  that 
the  judgment  in  the  County  Court  was  conclusive; 
and  in  that  question  has  been  involyed  one  of  plead- 
ing, namely,  that  the  plea  on  this  record  only  put  in 
issue  the  &ct  of  the  trespass,  and  admitted  the  title  of 
the  plainti£  I  think  that  this  is  not  the  case,  and 
that  the  broader  issae  was  rightly  raised.  As  to  the 
fiirther  question,  I  cannot  admit  that  the  plaintiff 
may  look  at  the  County  Court  order  as  he  would  at  the 
judgment  in  an  action  in  ejectment.  That  order  was 
strictly  obeyed  by  the  defendant^  who  gave  vp  posses- 
sion in  conformity  with  the  terms  of  it :  and  it  would 
be  abanrd  to  hold,  that  an  older  iriiich  a  man  baa 
thus  obeyed  places  him  in  the  position  of  a  tras- 
passer.  Our  attention  has  been  called  to  the  difference 
between  the  50th  and  61st  sections  of  the  19  ft  90 
Viet  c.  108.  By  the  latter  section,  vdien  a  plaintiff 
IB  proceeding  against  his  own  tenant,  he  may  add  a 
demand  for  rent  or  mesne  profits.  Bat  except  against 
hia  own  tenant,  he  has  no  ri^t  to  insert  snch  a  claim. 
And  when  this  distinction  exists,  it  would  be  going 
Isr  to  hold,  that  a  judgment  against  a  snb-tenant, 
which  deprives  him  of  possession,  and  makea  him 
liaUe  to  pay  costs,  is  evidence  against  him  in  a  aabse* 
qoent  action  for  mesne  profits. 

FiGOTT,  B. — I  am  of  the  same  opinion. 

Habtik,  B. — I  am  also  of  opinion  that  this  rule 


should  be  discharged.  The  action  seems  to  me  to 
have  been  altogether  misconceived.  I  muit  sty,  thit 
there  is  something  revolting  in  suj^csing,  that  wliia 
a  man  has  been  in  possession,  and  abandons  it  in  strict 
accordance  with  an  order  of  the  County  Conrt,  he  msf 
aftarwaxds  be  treated  as  a  trespasser  becaass  of  &t 
very  order.  And  it  is  obvious  that,  in  this  cms,  if 
the  plaintiff  could  have  recovered  damages  at  all,  aacli 
damages  must  have  been  merely  nominaL 

BuUdikhMrgti 


16  Jan.  1866. 


:.i 


CLABX.  «.   WlUlAMS. 


Banhmpteg  Act,  1861,  s.  200— Deed  of 
Alignment 

A  dud  i%  ihsform  given  in  Schedule  D  appendd  ta 
the  Bankruptcy  Ad,  1861  (though  duly  excceJUd  emi 
regietered^,  cannot' be  pleaded  in  bar  to  an  aeUon. 

Declaration— Common  counts  for  goods  sold  ud 
delivered,  end  for  money  lent. 

Plea— Deed  ^  assignment  in  the  foim  gives  a 
Schedule  D  to  the  Bankraptey  Act,  1861,  doly 
executed  and  registered. 

Demurrer  and  joinder  in  demurrer. 

Eamee,  in  support  of  the  demurrer. 

The  plea  is  bad,  beeaose  the  deed  contains  m 
release.    The  ease  of 

Eyrer.  Arther,  4  N.  &  M4;  16 C.  B.  (v. a.), (38, 
daddes  the  present. 

Crompkin,  eonir^. 

The  plea  is  a  good  plea  of  accord  and  satia&etion  it 
Common  Law  ;  and  it  has  been  held,  that  where  then 
is  any  other  Common  Law  dafeacey  a  release  is  ^ 
necessary. 
£CHAiroiu.i^  B.,  referred  to 
DingwaU  7.  Edwards,  8  K.  B.  642 ;  4  B.  &  S. 
788.] 

Pollock,  C.B.~I  am  of  opinion  that  this  pleau 
bad.  This  case  is  decided  by  Eyre  v.  A  rcher  {mpre),  and 
by  the  JpeUmee  Park  Company  v.  PaMmeon  (8  K.  B. 
614) :  and  we  cannot  re-consider  those  decisions. 

The  rest  of  the  Court  concurring 

Judgment  far  (hepiainm. 


4  Feb.  1865.] 
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EQUITY. 


Lord  (Hianoellor. 

9  Nov.  1864. 
18  Jan.  1865. 


Re  Riches. 

Ex  parte  The  Darlinotok 
Banking  Cohpant. 


Partnership — Bills  of  Exclhange — Indorsement 
— AtUlwriiy  of  I^idividual  Partner, 

If  the  husiTiess  of  a  partnership  be  swsh  a$  ordinarily 
requires  bills  of  exchan^  t?ien,  unless  restrained  by 
<x/freementf  any  one  partner  may  draw,  accept,  and 
indorse  bills  of  exchange  in  (he  name  of  the  partnership 
for  partnership  purposes.  All  persons  may  give  credit 
to  his  acts  and  his  a^Uhority,  unless  they  have  notice  or 
reason  to  believe  that  the  thing  done  in  the  partnership 
name  is  done  for  the  private  purposes,  or  on  the  separate 
account,  of  tlie  partner.  In  that  case  authority^  by 
virtw  of  the  partnership  contract,  ceases,  and  the  per- 
son dealing  with  the  individual  partner  is  bound  to 
ijujuire  and  ascertain  the  nature  and  extent  of  his 
a\Uhority ;  otherunse  he  must  depend  on  Vie  right  and 
tiiie  of  tf^  partner,  or  on  circumstances  sufficient  to 
repel  the  presumption  of  fraud. 

Where,  therefore,  one  of  three  co-partners  fraudu- 
lently indorsed  a  bill  ioUh  the  name  of  the  firm,  and 
the  bUl  was,  with  tfie  exception  of  the  aoceptor*s  signa- 
ture, wholly  in  the  handwriting  of  such  partner,  and 
was  discounted  by  him  with  his  own  private  bankers, 
who  knew  that  the  firm  kepi  ajh  independent  aecouTit  at 
another  bajik,  and  the  proceeds  were  applied  to  the 
private  purposes  of  the  partner : — 

Held,  that  the  indorsement  was  not  binding  on  the 
other  members  of  the  firm. 

Previous  to  the  year  1864,  Messrs.  Jliches,  Kay,  & 
Marshall  carried  on  business  in  Newcastle  in  partner- 
ship as  sliip-brokers.  The  financial  affairs  of  the  firm 
were  wholly  entrusted  to  Kay,  in  whom  the  other 
partners  placed  implicit  reliance. 

Kay  died  on  the  1st  of  January,  1864,  and  shortly 
after  his  decease  it  was  discovered  that  he  had  been 
fraudulently  creating  bills  of  exchange  in  the  following 
manner — 

The  finn  were  in  the  habit  of  making  advances  to  the 
captains  of  colliers.  Kay  used  to  write  in  pencil  on  a 
slip  of  paper  a  receipt  for  the  amount,  advanced,  and 
procure  it  to  be  signed  in  ink.  At  the  upper  end  of 
the  slip  there  was  a  bUl  stamp  folded  down  under- 
neath the  paper,  so  as  to  be  concealed  from  view. 
Kay  afterwards  filled  up  tlie  slip,  so  that  it  ap- 
peared to  be  A  bill  of  exchange,  rubbed  out  the 
pencil  marks,  and  wrote  the  words,  "Accepted  at 
Messrs.  Barclay  &  Co.,  Bankers,  London,"  in  their 
place. 

Vol.  y. 


The  slip,  therefore,  after  being  thus  treated,  was  in 
the  following  form— 

"  Sunderland, 
"  16  Sept,  1863. 
"  £88.  17s.  U, 

"Four  months  after  date  pay  to  our 

order    in    London    eighty-eight    pounds 

seventeen  shillings  and  threepence,  value 

Stamp.       received  in  charges  and  coals  shipped  on 

board  the  brig  'Thompson,*  as  advised. 

"  Riches,  Kay  &  Mabshall. 

**To  Capt  Charles  Richardson, 
"Southampton." 

And  written  across  the  slip — 
"  Accepted,  payable  at 

'^Messra.  Barclay  k  Co., 

"Bankers,  Iiondon. 

"Chaslss  Richardson." 

These  acceptances,  indorsed  in  the  name  of  the 
firm,  and  also  by  Kay,  were  discounted  by  the  latter 
with  the  Darlington  District  Banking  Company,  at 
one  of  whose  banks  he  had  a  private  account,  and 
who  were  not  the  bankers  of  the  firm.  For  several 
years  biUs  to  the  amount  of  between  6000?.  and  7000/. 
a-year  were  thus  discounted.  The  indorsements  were 
entirely  in  the  handwriting  of  Kay,  and  the  Dar- 
lington bank  knew  that  the  firm  kept  an  independent 
banking  account. 

After  Kay's  death.  Riches  ft  Marshall  executed  a 
trust  deed,  which  was  perfected  under  the  Bankruptcy 
Act,  1861 .  The  bank  claimed  to  be  admitted  to  the 
benefit  of  such  deed  as  creditors  of  the  firm  for  a  sum  of 
1,400/.,  iu  respect  of  bills  of  exchange  thus  endorsed, 
and,  on  the  trustee  refusing  to  recognise  these  bills, 
applied  to  the  Court  of  Bankruptcy  for  the  Newcastle 
district. 

The  Commissioner  dismissed  the  application,  and 
the  bank  now  appealed  against  this  decision. 

Bacon,  Q.C.,  and  De  Gex,  for  the  appellant. 

The  mere  fact,  that  these  bills  were  indorsed  by 
Kay  himself  with  the  name  of  the  firm,  and  the  pro- 
ceeds carried  to  his  private  account,  was  not  suffi- 
cient to  warn  the  bank  that  the  name  of  the  firm 
was  improperly  used.  Such  transactions  are  not 
uncommon,  and  commercial  affairs  will  be  greatly 
clogged  if  a  firm  is  allowed  to  repudiate  bills  thus 
accredited. 

They  cited,  and  commented  on, 
Ex  parte  Bojihonus,  8  Ves.  640  ; 
Ex  parte  Agace,  2  Cox,  312  ; 
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Shirrcffy,  Wilks,  1  East,  48  ; 
Ex  parte  Goulding,  2  G.  &  J.  118  ; 
Ex  parte  Peel,  6  Ves.  603  ; 
Ridky  v.  Taylor,  13  East,  175  ; 
Ex  parte  Buahell,  3  M.  D.  &  D.  615. 

Oreen/i,  Q.0,^  and  Boxburghj  on  the  other  side,  were 
not  called  upon. 

18  Jak.  1865. 

The  Lord  Chancellor  said,  this  was  an  applica- 
tion to  have  a  proof  admitted  for  a  sum  of  1,400?.  due 
on  certain  bills  of  exchange,  expressed  to  be  drawn, 
and  also  indorsed,  in  the  name  of  a  firm  of  which  the 
debtors  were  the  surviving  partners. 

These  bills  had  been  discounted  by  the  deceased 
partner  with  his  own  private  bankers. 

They  appeared,  on  the  face  of  them,  to  be  securities 
belonging  to  the  partnership  ;  they  appeared  to  be 
the  property  of  the  partnership,  and  any  person 
looking  at  the  indorsement,  would  immediately  have 
presumed  that  Kay  had  indorsed  over  the  partnership 
security  to  himself ;  and,  if  ho  were  the  pri^Tite  cre- 
ditor of  Kay,  ho  would  also  know  that  Kay  was  using 
this  partnership  security,  which  he  had  thus  appro- 
priated, for  his  own  private  purposes. 

Now,  the  law  on  the  subject  was  perfectly  clear, 
and  well  established.  Generally  speaking,  a  partner 
had  full  authority  to  deal  with  the  partnership  pro- 
perty for  partnership  purposes.  If  the  business  of  the 
partnership  were  such  as  ordinarily  required  bills  of 
exchange,  then,  unless  restrained  by  agreement,  any 
one  partner  might  draw,  accept,  and  indorse  bills  of 
exchange  in  the  name  of  the  partnership,  for  partner- 
ship purposes.  All  persons  might  give  credit  to  his 
acts,  and  his  authority,  unless  they  had  notice,  or 
reason  to  believe,  that  the  thing  done  in  the  partner- 
ship name,  was  done  for  the  private  purposes,  or  on  the 
separate  account,  of  the  partner.  In  that  case,  autho- 
rity, by  virtue  of  the  partnership  contract,  ceased,  and 
the  person  dealing  with  the  individual  partner,  was 
bound  to  inquire  and  ascertain  the  extent  of  his  autho- 
rity ;  otherwise  he  must  depend  on  the  right  and  title 
of  the  partner,  or  on  circumstances  sufficient  to  repel 
the  presumption  of  fraud. 

These  principles  had  been  established  by  a  long 
series  of  decisions,  if  indeed  decisions  were  at  all  re- 
quired to  show  the  proper  application  of  a  rule  of  law, 
so  plain  and  obvious,  and  which  resulted  from  the  onli- 
nary  law  of  agency  as  applied  to  partnership.  It  would 
be  sufficient  to  refer  to  Ex  parte  Peel  {toe,  cit.).  Ex  , 
parte  Boiibodus  {loc.  eU.),  and  the  other  cases  cited  , 
in    the    course  of   the    argument.      The    rule    was 
also  well  expressed  in  a  passage  to  be  found  in  a 
book    of    considerable    merit,     viz.,     Mr.    Smith's 
"Mercantile  Law'*  (p.  46,  6th  ed.),  and  which  was 
cited  by  the  Judges  of  the  Court  of  Common  Pleas  i 
in  a  recent  case  of  Leverson  v.  Lane(lZ  C.  B.  (x.  s.) 
278),  with  great  approbation.     Thewonls  were  these,  I 
"It  would  seem  that  the  unexplained  fact  that  a! 


]iartnership  security  has  been  received  from  one  of 
the  partners  in  discharge  of  a  separate  claim  against 
himself  is  a  badge  of  fraud ;  or  of  such  palpalile 
negligence  as  amounts  to  fraud,  which  it  is  incnin- 
bent  on  the  party  who  so  took  the  security  to  re- 
move by  showing,  either  that  the  partner,  from  wliom 
he  received  it  acted  under  the  authority  of  the  rest 
of  his  partners,  or  that  he  himself  had  reason  to 
believe  so." 

It  was  immaterial  whether  the  partnership  secnrity 
was  applied  in  discharge  of  an  existing  debt,  or  whether 
it  was  used  by  the  individual  partner  for  the  purpose  of 
obtaining  money  from  his  own  bankers,  to  be  applied 
for  his  own  personal  purposes. 

There  had  been  some  attempts  made  here,  on  the 
part  of  the  bank,  to  allege  that  the  moneys  advanced 
by  them  to  Kay  were  used  by  him  for  partnership  pur- 
poses. Even  if  that  could  be  shown,  the  result  irould 
be  merely  this,  that  the  proof  would  stand  as  a  proof 
by  the  persons  now  applying,  in  respect  of  that  debt  (if 
any)  which  was  due  from  the  partnership  to  Ray  in 
respect  of  the  money  so  applied.  That  would  aiail 
the  present  applicants  little,  even  if  the  case  could  be 
substantiflted  ;  for  there  was  uo  doubt  that  Kay  had 
greatly  defrauded  his  co-partners. 

Some  attempts  had  been  made  to  show,  that  the 
partners  ought  to  have  been  cognisant  of  a  transBction 
of  this  description  ;  but  there  was  nothing  to  jostify 
any  such  inference  or  conclusion.  It  was  quite  clc»r 
that  this  gross  foi^gery  and  fraud  of  Kay  was  a 
scheme,  resorted  to  by  him  simply  fo^  his  ovn 
purposes,  and  which  he  carried  on  with  tho  view  to 
his  own  private  advantage,  through  the  agency  of 
these  separate  bankers. 

The  bankers  themselves  had  been  undoubtedly  guiltj 
of  great  negligence.  They  must  have  seen,  on  the  fac^^ 
of  the  bills,  that  the  bills  had  been  called  into  being  by 
the  individual  partner  who  wrote  the  name  originally 
at  the  foot  of  the  bills  ;  that  the  same  hand  wrote  alio 
the  indorsement ;  and  that  the  same  hand  added  tho 
individual  name  of  Kay. 

On  the  face  of  tho  thing,  it  was  therefore  plain,  that 
the  partnership  security  had  been  converted  by  the 
individual  partner  into  his  own  private  personal  pro- 
perty, in  order  to  its  being  conv^ted  to  his  own 
private  purposes ;  and  yet  tho  bank  received  such  bilK 
and  discounted  them,  at  the  instance  of  the  indiridoal 
partner  with  whom  they  had  an  account,  knowing  foil 
well  that  the  firm  itself  had  a  proper  bank  of  its  owb, 
with  which  the  ordinary  account  was  kept.  Their 
case  could  not  be  put  higher  than  the  rigbt  of  the 
individual  partner  -with  whom  they  dealt,  and  they 
could  have  no  claim  to  be  compensated  by  the  partner- 
ship, unless  that  were  the  right  of  tbeir  individual 
customer. 

The  motion  of  appeal  would  be  dismissed,  and  the 
appellant  must  pay  the  costs. 


4  Feb.  1SC5.1 
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Lord  ChanceUor.  |  pR^ycoME  v.  Fkaxcome. 
27  Jax.  1865.         5 

Practice — Evidence — Affidavit — Authorised  and 
Unautliorised  Reports, 

An  affidavit  sworn  on  the  day  before  the  filing  of  the 
hill,  is  not  admissible  in  evidence, 
Fennall  v.  Brown  (18  Jur.  1051),  not  followed. 
The  Court  will  allow  the  unatUhorised  reports  to  be 

cited. 

In  this  case,  which  was  of  pressing  importance,  the 
affi'iavit  in  support  of  the  bill  was  sworn  in  the 
country,  on  the  day  before  the  bill  was  filed. 

W.  W,  Karslake  haviusf  moved  for  an  injunction 
before  Stuart,  V.-C,  on  the  authority  of  Fennall  v. 
Brmii  (18  Jut.  1051),  the  Vice-Chancellor  declined  to 
accept  that  case  as  an  authority,  on  the  ground  that 
i:  was  not  reported  in  the  authorised  reports  ;  and  he 
rffused  the  application.  The  application  was  now 
renewed  before  the  Lord  Chancellor. 

The  Lord  Chancellor  said,  that  it  would  be  con- 
trary to  the  practice  of  the  Court  to  make  an  order  for 
an  inJQuction  on  an  affidavit  sworn  on  the  day  before 
the  tiling  of  the  bill,  for  the  affidavit  could  not  be 
in^rted  in  the  order ;  an  affidavit  sworn  on  the  same 
diy  might  be  inserted,  although  it  was  sworn  before 
the  bill  was  actually  filed. 

Ho  understood  that  an  indictment  for  perjury  could 
not  be  maintained  on  such  an  affidavit  as  that,  which 
it  V33  proposed  to  make  the  foundation  of  the  order. 

He  did  not  dedine  to  follow  the  case  cited  because 
it  was  reported  in  the  unauthorised  reports ;  he  should 
•lejirive  himself  of  most  valuable  assistance,  if  he 
refiue>l  to  allow  those  reports  to  be  cited.  He  could 
n^t,  however,  accept  the  case  in  question  as  an-  autho- 
r-y  for  the  reason  which  he  had  mentioned.  It  was 
'litnrent  where  an  affidavit  which  had  been  sworn, 
^'Qt  not  filed,  had  been  allowed  to  be  used  on  the 
ncdertaking  of  the  party  to  file  it. 


Lords  Justices,  j    Wilson  v.  West  Hartle- 
ys 9  Nov.  1864,       >      POOL  Railway  and  Hah- 
19  Jan.  1865.       )      boxtr  Company. 

^j'^'cijic  Performance — Contract  taith  Company 
Jiot  under  Seal  —  Authority  of  General 
Manager — Terms  of  Contract 

The  plaintiff  entered  into  a  contract  by  Utter  vnOi 
'-'.  the  gcjieral  vianager  of  a  railway  and  harbour 
v^'nprtiitj^  far  the  purchase  of  some  land  belonging  to 
fhf  cohipany.  In  pursuance  of  the  terms  of  the  con^ 
f  >"'<*,  a  branch  line  of  rails  was  laid  doum  by  the  com- 
y^j,  and  possession  was  given  to  the  plaintiff,  who 
pVer2  some  machinery  upon  the  land  in  stich  a  manner 
i^^t  tht  knowUdge  of  what  woa  done  must  have  come  to 


the  directors.  Nine  months  after  the  date  of  the  eon- 
tract  the  company  informed  the  plainiiff  (hat  C  had  no 
authority  to  contract,  and  they  repudiated  the  con- 
tract:— 

Held,  that,  though  C  had  no  authority  to  enter  into 
the  contract,  yet  what  subsequently  passed  amounted  to 
a  ratification  of  it ;  and  the  objection  that^ — the  contrtict 
was  not  under  seal  according  to  the  statutory  enactment 
cu  to  contracts  by  companies,  vjos  overruled. 

One  of  the  terms  of  the  contract  was,  that  the  plaintiff 
should  use  the  defendants*  railway  whenever  reasmmbly 
practicable,  and  as  far  as  was  reasonable .- — 

Held  (dissentiente  Knight  Bruce,  L.J.\thatsuchan 
agreement  toould  be  sufficiently  performed  by  the  plain- 
tiff entering  into  covenants  with  the  company  to  fulfil 
the  a^reetnent.;  and  that  such  conditions  were,  there- 
fore, no  objection  to  the  contract  beiJig  decreed  to  be 
specifically  performed. 

This  was  an  appeal  from  a  decree  of  the  Master  of 
the  Rolls  ordering  the  specific  performance  of  an 
agreement  for  the  sale  of  a  piece  of  land  belonging 
to  a  railway  and  harbour  company. 

The  plaintiff  being  desirous  of  establishingiron-works 
in  the  neighbourhood  of  West  Hartlepool,  agreed  in 
August,  1859,  to  purchase  from  the  defendants,  the- 
West  Hartlepool  Railway  and  Harbour  Company,  a  piece 
of  land  on  the  west  side  of  the  railway.  The  precise 
nature  and  terms  of  the  agreement  did  not  appear, 
but  the  plaintiff  was  put  into  possession;  and  ma« 
chinery  and  plant  to  a  large  amount  were  placed  by 
him  on  the  piece  of  ground.  Soon  afterwards  nego. 
tiations  took  place  between  the  plaintiff  and  Mr. 
Chester,  the  general  manager  of  the  company,  for 
giving  up  the  piece  of  land  so  purchased  by  the 
plaintiff,  and  taking  another  piece  on  the  opposite 
side  of  the  railway  instead. 

On  the  7th  of  November,  1859,  Mr.  Chester  wrote 
to  the  plaintiff  a  letter,  which  was  in  part  as  follows  : 

"  West  Hartlepool  Harbour  and  Railway, 

'*  General  Manager's  Office, 

''Nov.  7th,  1859. 

**Deaii  Sir, — On  condition  that  you  return  to 
this  company  the  piece  of  land  on  the  west  side  of 
the  railway,  bought  of  them  in  August  lost,  1  now 
beg  to  offer  to  sell  you  the  three  pieces  of  land 
[described  in  the  letter]  at  the  rate  of  220/.  per  acre, 
subject  to  the  conditions  and  stipulations  on  which 
you  bought  the  before-mentioned  piece  of  land  in 
August  last,  viz."  {inter  alia)  : 

*'lst.  The  land  shall  be  used  for  the  erection  of 
works,  and  dweUing-housea  shall  not  bo  erected  on  it, 
with  the  exception  of  such  as  you  may  require  for  the 
use  of  yourself  and  your  own  men. 

"2nd.  Traffic  to  and  from  the  works  shall  be  con- 
veyed on  the  terms  stated  in  the  agreement  made  on 
the  8th  of  August,  1859,  and  the  other  stipulations  of 
that  agreement  fully  carried  out.*' 

"  6th.  The  West  Hartlepool  Harbour  and  Railway 
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Company  will  lay  down  two  lines  the  entire  length 
between  the  main  line  and  the  land  now  offered  for 
standa^e  and  for  your  exclnsive  use,  and  no  other  line 
or  other  work  or  erection  shall  be  placed  on  any  por- 
tion of  the  land  which  lies  between  the  present  line  of 
nilvv.ty  and  the  land  now  offered.  The  company  will 
•Iso  put  in  such  points  and  crossings  as  may  be  ; 
required,  and  carry  connecting  lines  from  them  to  the  i 
railway  fence. 

**  The  West  Hartlepool  Harbour  and  Railway  Com-  ' 
pany  will  also  agree  not  to  put  any  erection  on  that  ' 
part  of  the  sea  banks  which  lies  between  the  dwelling 
house  you  intend  to  erect  and  the  sea,  nor  to  do  any-  \ 
thin}!,  to  intercept  the  view  from,  or  create  a  nuisance  [ 
to,  the  house.  Should  the  company  at  any  time  wish  I 
to  let  or  sell  the  banks  which  lie  between  the  land  i 
now  o.Tored  and  the  sea,  or  any  part  of  them,  you  shall  ' 
have  the  first  offer  of  them." 

The  letter  was  signed, 

"  P.  pro  the  West  Hartlepool  Harbour  and  Railway 
Company, 

"Sakuel  Chester." 

The  letter  enclosed  a  paper  or  schedule  signed  by 
Mr.  C'iiester  in  the  same  manner,  which  set  forth  the 
terms  of  the  agi-eement  of  the  8th  of  August,  1850. 
Tliese  were  terms  on  which  the  West  Hartlepool  Har- 
bour and  Railway  Company  bound  themselves  to  carry 
goods  for  J.  R.  W^ilson  &  Co.,  and  the  following 
clause: 

"J.  R.  Wilson  &  Co.  agree  to  use  the  West  Hartle- 
pool Harbour  and  Railway  Company  in  preference  to 
all  others,  to  tise  it  whenever  reasonably  pradicaUc, 
and  for  the  longest  distance  it  is  reasonably  ca^ya^le  of 
tise." 

On  the  15th  of  Kovember,  1859,  the  plaintiff  wrote 
a  letter  to  JVIr.  Chester,  containing  an  unqualified 
acceptance  of  the  offer  contained  in  the  above  letter. 

On  the  ICth  of  November,  Mr.  Chester  wrote  to 
the  plaintiff,  acknowledging  the  receipt  of  the  last 
letter,  and  promising  to  give  the  company's  solicitor 
instructions  respecting  the  conveyance  of  the  land, 
and  stating  that  Aird  was  going  on  with  the  mea- 
8urem^.'nts  and  plan  of  the  ground.  Aird  was  the 
surveyor  and  estate  agent  of  the  company.  Before  the 
end  of  November,  the  company  laid  down  the  branch 
railway,  and  began  to  bore  for  water  according  to  the 
terms  of  the  contract,  and  the  plaintiff  removed  his 
machinery  and  plant  from  the  spot  on  the  west  side  of 
the  railway  to  the  spot  on  the  east  side.  A  few  days 
after  the  rails  were  laid  down,  they  were  observed  by 
Mr.  Watson,  one  of  the  managing  directors,  who  made 
inquiries,  and  expressed  his  disapproval  to  Mr.  Chester, 
and  denied  Mr.  Chester's  authority  to  enter  into  the  con- 
tract. Mr.  Jackson,  the  other  managing  director,  also 
expressed  his  disapproval,  and  once,  in  the  presence  of 
the  plaintiff's  solicitor,  said  that  the  directors  repu- 
diated the  contract ;  but  no  direct  oommunication  to 
that  effect  was  made  to  the  plaintiff.    The  company 


being  very  anxious  to  retain  the  land  on  the  east  side 
of  the  railway,  various  attempts  were  made  to  find 
another  piece  of  land  for  the  plaintiff's  works,  but  the 
negotiations  failed,  and  the  plaintiff  insbted  on  the 
performance  of  the  contract.  Mr.  Chester  dicil  in 
March,  1860.  The  first  repudiation  in  writing  of  tlie 
contract  was  in  a  letter  to  the  plaintiff  of  the  29tb  of 
August,  1860,  and  the  plaintiff  denied  any  prerious 
verbal  notice.  The  letters  constituting  the  contract 
were  not  copied  in  the  general  letter-book  of  the 
company,  but  in  a  letter-book  which  was  alwan 
kept  in  Mr.  Chester's  office.  It  appeared  that  h 
several  instances  Mr.  Chester  had  entered  into  iff» 
ments  for  the  sale  of  land  belonging  to  the  compunv, 
which  had  been  subsequently  carried  into  etittt, 
and  that  the  blank  forms  of  leases  had  been  givtn 
him  to  fill  up,  signed  by  the  directors.  Ther? 
was  some  conflict  of  evidence  as  to  whether  tli' 
company  had  in  November,  1859,  absolutely  resolTei 
to  part  with  no  land  on  the  east 'side  of  the  railw^r. 
The  company  alleged  that  a  partnership  was  in- 
tended between  the  plaintiff  and  Mr.  Chester,  la: 
this  was  not  proved,  and  was  expressly  denied  h 
the  plaintiff. 

The  AUomey-Gefural,  Selwyn,  Q.C.,  and  Pn',  fjr 
the  plaintiff. 

By  the  general  course  of  proceodlog  adopted  bj 
the  directors  and  Chester,  the  latter  was  authonx^i 
to  enter  into  this  contract  so  as  to  make  it  hk^K, 
upon  the  company.  It  was  not  necessary  thate«.'T 
contract  shoold  be  nnder  the  seal  of  the  comfur. 
The  clause  of  the  statute  as  to  contracts  of  comidoi^^ 
(8  &  9  Vict.  c.  16,  6.  97)  was  permissive  onlv.  It 
could  not  be  intended  that  no  contract,  howe^^f 
binding  upon  the  other  party,  should  bind  a  com[a£T 
unless  under  seal. 

But  whatever  was  the  binding  oharaeter  of  ti« 
contract,  the  acts  done  in  accordance  with  i^  »^^  ^ 
part  performance,  were  such  as,  on  the  ordlnair  rnles, 
were  amply  sufficient  to  entitle  the  plaintiff  to  have  it 
specifically  performed. 
They  cited, 
London  and  Birmingham  Railway  Compani/^' 

WinUr,  Cr.  A  Ph.  57  ; 
Laird  v.  Birkenhead  Railway  ComjMny,  Jok. 
500; 
'     JSarl  o/Lindsey  v.  Great  Northern  Railway  O^h- 
pany,  10  Hare,  664,  700 ; 
Williams  v.  St.  George's  Barbour  Company,  2  D^ 

G.  &J.  547; 
Pauling  v.  London  and  North  Western  Sailv>i} 
Company,  8  Exch.  867. 

Sir  Hugh  Caima,  Q.C.,  Sobkoim,  ^C.  t^ 
Hawkins,  for  the  defendants, 

1st.  This  agreement  is  incomplete,  ioasmaeh  u 
the  letter  relied  on  by  tiie  plaintiff  Ysftned  to  a  plu- 
vious contract,  the  terms  of  whioh  mve  not  xto^ei^l 
proved, 
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Ridffway  V.   Wlutrton,  3  Do  G.  M.  &  G.  677 ; 

6H.  ofL.  Ca.  238. 

2n(L  Tho  a^^roement  was  not  of  a  nature  that  per- 

formonco  of  it  could  be  specifically  decreed ;  as  tbe 

Court  could  not  compel  tho  plaintiff  to  use  the  rail- 

way  ia  the  way  a^^ed  upon, 

Gervais  v.  Edwards,  2  Dr.  &  War.  80  ; 
Ogden  v.  Fossick,  1  N.  R.  143  ; 
Hills  V.  Croll,  2  Ph.  60  ; 
Stoclcer  v.  Weddtrbum,  3  K.  &  J.  393  ; 
Pcto  V.  Brighion  Railway  Company,  2  K.  K.  415 ; 
s.  c.  1  H.  &  M.  468. 
3rJ.  Chester  had  no  authority  to  enter  into  any 
contract  for  the  sale  of  lands.     And  the  so-called  acts 
of  part  performance  were  not  sufficiently  proved  to 
!«  authorised  by  the  directors  or   even  known   to 
tlicia ;  whereas  they  had  expressed  their  disapproval 
of  tbo  contract  when  it  became  known  to  them,  and, 
moreoveri  part  performance  could  not  bind  a  com- 
pany. 

4tlL  The  contract  not  being  under  seal,  could  not 
be  binding,  even  if  otherwise  imobjectionable, 
8  &  9  Vict  c.  16,  s.  97. 
They  cited,  in  addition  to  tho  cases  cited  on  the 
other  side. 

Midland  Great  Western  RaiXway  of  Ireland  Com- 
pany V.  Johnson,  6  H.  of  L.  Ca.  798 ; 
Mo^rphUy.  Jones^  1  Swans.  172; 
Seatjood  v.  Mealc,  Pre.  C.  660 ; 
BxKkmasUr  v.  Harrop,  7  Ves.  341. 

Tlu  Attomey-Oeneral,  in  reply,  argued  that  the 
agreement  would  be  specifically  performed,  when  the 
plaintiif  should  have  entered  into  a  covenant  to  do 
the  things  agreed  upon,  and  this  could  bo  enforced 
by  the  Court.  He  referred  to  the  analogous  case  of 
an  agreement  to  enter  into  a  partnership,  which  was 
carried  out  by  the  parties  entering  into  the  necessary 
covenants  in  their  partnership  deed. 

As  to  the  incompleteness  of  the  agreement,  he 
cited, 

Mundy  T.  JolHffe,  5  Myl.  &  Cr.  167 ; 

East  India  Company  v.    Nuthuntbadoo   Veera- 

savmey  Biooddly,  7  Moo.  P.  C.  K  482  ; 
Parker  v.  TasweU,  27  L.  J.  (n.  8.). 812. 

Knight  Bruce,  L.J.,  said,  that  in  the  argument 
many  points  had  been  raised,  which,  in  his  opinion,  it 
Wiis  not  necessary  to  decide,  because  in  the  agreement, 
tue  specific  performance  of  which  was  sought  to  be  en- 
forced, there  were  provisions  which  rendered  that 
agreement  incapable  of  being  specifically  performed 
by  this  Court.  His  Lordship  was  of  opinion,  that  the 
ai;rcement  on  the  part  of  Mr.  Wilson  to  use  the  railway 
whenever  it  was  "  reasonably  practicable,  and  for  the 
longest  distance  it  is  reasonably  capable  of  use,"  ren- 
dered the  deeree  for  specific  performance  impossible, 
because  that  agreement  on  the  part  of  Mr.  Wilson 
could  not  be  specifically  enforced,  and  it  would  not 
bo  satisfied  by  merely  oompelling  him  to  enter  into 


covenants  with  the  railway  company  to  perform  it. 
His  Lordship  had  carefully  considered  all  the  other 
parts  of  the  agreement  in  forming  his  opinion,  and  he 
thought  that  the  bill  should  be  dismissed,  without 
costs. 

TiTRXER,  L.  J.,  said,  that  tho  case  presented  several 
points  both  of  law  and  fact.  It  was  first  said  that 
Chester  had  no  general  authority,  being  merely  a 
manager  of  the  company,  nor  any  specific  authority  to 
enter  into  a  contract  for  the  sale  of  lands.  Assuming, 
what  was  indeed  in  dispute,  that  he  was  a  general 
manager,  and  not  merely  traffic  manager,  lie  thought 
that  his  authority  must  be  considered  as  confined  to 
the  ordinary  business  of  the  company  as  carriers,  and, 
therefore,  not  to  such  exceptional  business  as  dealing 
with  the  lands  of  the  company.  The  evidence  had,  in 
his  Lordship*s  opinion,  failed  to  establish  any  special 
authority  in  this  particular  case.  Bat  although  tho 
contract,  when  entered  into  by  Chester,  could  not 
bind  the  company,  yet  it  was  said  that  the  directors 
of  the  comjwny  had  ratified  it  by  their  subsequent 
conduct.  This,  in  his  Lordship's  opinion,  was  tho 
case.  Acts  were  done  subse<|uentiy  to  the  contract  in 
couformity  with  it, — e.g.,  machinery  was  deposited 
upon  tho  land,  and  the  plaintiff  was  let  into  posses- 
sion, and  a  siding  was  made  to  the  railway.  These 
acts,  some  of  which  must  have  been  kno^vn  to  the 
directors,  amounted  to  a  representation  that  the  con- 
tract was  a  valid  and  subsisting  one.  The  plaintiff 
had  been  so  far  treated  as  a  purchaser  that  ho 
could  not  be  considered  a  trespasser.  But  the  case 
did  not  rest  hero,  there  was  also,  he  thought,  part 
performance.  H*e  could  not  accede  to  the  argument 
which  had  been  urged,  that  part  performance  could 
not  bind  a  company.  As  respects  the  plaintiff,  he 
thought  that  the  agreement  would  be  sufficiently 
carried  out,  by  the  plaintiff  entering  into  covenants 
to  do  the  acts  agreed  to  by  him. 

It  was  lastly  argued,  that  this  contract,  not  having 
been  entered  into  in  accordance  with  the  statutory  i)ro- 
visions  as  to  contracts  of  companies,  was  therefore 
invalid.  Now  it  was  not  disputW,  that  the  directors 
had  power  to  dispose  of  lands.  Having  this  power, 
they  could,  of  course,  ratify  a  contract,  and  this  they 
had  done.  The  question,  then,  was  reduced  to  this, 
Did  the  Act,  8  &  9  Vict.  c.  16,  s.  97,  permit  this 
contract  to  be  valid  ? 

Kow  the  Act  of  Victoria  was  aflirmative,  and  did  not 
takeaway  any  rights  :  it  said  how  directors  might  make 
contracts ;  but  it  did  not  say,  that  no  contracts  other- 
wise made  could  be  valid.  Various  authorities  had 
been  cited,  but  each  depended  upon  its  own  circum- 
stances. Upon  the  whole  case,  he  could  not  see  his 
way  to  altering  the  decree ;  but,  as  his  learned 
brother  differed  from  him,  the  decree  must  be  without 
costs. 

Jfi7iu^.~  Appeal  dismissed  without  costs. 
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GfiAHAM  17.    AViCKUAM. 


Practice — Administration  Suit — Decree — Costs^ 
Cluirges,  and  Expenses  Properly  Incurred — 
Costs  of  otiter  Suits — Taxing-Master — Dis- 
cretion. 

An  order  in  an  adtninistration  suit  to  tax  tJt^  costs, 
cfMrgcSy  and  expenses  properly  incurred  by  Vie  exe- 
cutors, not  being  costs  in  the  cause,  may  include  costs 
incurred  by  tliem  in  defending  their  testator's  estate 
in  a  suit  in  another  Court,  although  such  costs  have  not 
been  provided  for  by  the  decree  in  the  other  suit,  or  in 
the  irrder  in  Uu  administration  suit. 

Payue  v.  Little,  27  Beav.  83,  not  followed. 

Seiiible  (per  Turner,  L.J.),  that  it  is  not  tlie  ordi- 
niru  practice  that  siuh  costs  slwuld  be  provided  for  by 
the  decree  in  the  other  suit. 

Seuible,  also  (per  Turner,  L.J.),  that  such  costs, 
when  incurred  before  the  institution  of  the  administra- 
tion suit,  may  be  properly  included  under  the  head  of 
just  allowaiuxs. 

T/ic  executors  of  a  will  were  also  residuary  legatees : 
an  administration  suit  was  instituted,  and,  after  the 
decree,  a  creditor's  suit  toas  filed  by  a  partner  of  the  tes- 
tator, to  have  the  partnership  declared  void,  and  a 
receiver  appointed :  some  delay  in  appointing  the  receiver 
occurred,  and  the  executors  filed  a  bill  for  an  account  of 
the  partnership  assets,  and  also  for  a  receiver,  and  a 
receiver  was  then  appointed  by  consent.  The  executors 
also  defended  the  creditor's  suit,  although  the  question 
had  been  decided  at  Law  on  the  merits  ;  but,  in  Unking 
the  axcouwts,  they  succeeded  in  reducing  the  creditor's 
claim  by  a  considerable  amount : — 

Held,  that,  after  the  verdict  at  Law,  the  executors 
were  not  justified  in  defending  the  creditor's  suit  on  the 
merits,  without  applying  to  the  Court  for  leave  to  do  so  ; 
but  were  entitled  to  their  costs  subsequent  to  the  decree  : 

Held,  also,  thai  they  ought  to  have  applied  to  the 
plainUff  in  the  creditor's  suit  to  move  to  appoint  a 
receiver,  and  not  having  done  so,  were  not  entitled  to 
their  costs  of  the  third  suit, 

Semble  (per  Turner,  L.J.),  tiiat  the  Taxing-Master 
had  discretion  to  take  into  consideration  the  fact  that 
the  executors  were  cUso  residuary  legatees. 

This  was  a  petition  in  the  salt  of  Graham  v. 
Wickham, 

James  Wickham,  the  testator  in  the  cause,  formerly 
carried  on  business,  as  a  banker,  with  Charles  Bailey ; 
and,  in  the  year  1850,  Kobert  Bawlins  joined  the 
partnership. 

Four  years  afterwards,  it  was  discovered  that  great 
frauds  had  been  perpetrated  on  the  bank ;  and  Raw- 
lins, in  1855,  commenced  an  action  against  the 
testator  and  Bailey,  for  misrepresenting  the  accounts 
when  he  joined  the  partnership. 

The  testator  defended  the  action,  which  was  then 


discontinued  ;  but,  after  Hie  testators  death,  it  «i> 
carried  on  against  Bailey  alone,  aud  a  verdict  f«mui 
against  him  for  a  large  sum,  which  was  settled  tj 
arbitration. 

The  testator  died  in  October,  1855,  having  appointd 
the  defendants,  James  Wickham,  John  Wickhani,  ail 
Charles  Wickham,  residuary  legatees  and  executoHci 
his  will. 

The  testator's  estate  was  insolvent,  on  account  of  tl 
large  debts  of  the  bank,  for  which  he  wa?  jointly  liail 

The  plaintiff,  Graham,  a  separate  creditor  of  tl 
testator,  instituted  the  suit  of  Graham  v.  Kici/eJ«. 
before  the  Master  of  the  Rolls,  in  April,  1856 ;  ani 
on  the  17th  of  January,  18^7,  the  usual  crtdiX' 
decree  was  made . 

In  February,  1857,  Rawlins  Instituted  a  suit  jI 
Rawlins  v.  Wickham,  before  Stuart,  V.-C,  prarit: 
for  a  declaration  that  the  partnership  entered  into  ;: 
him  with  the  testator  and  Bailey  might  be  decbret: 
void,  and  that  a  receiver  might  be  appointed  of  tb 
partnership  estate,  and  of  the  testator's  real  estate. 

Rawlins  carried  in  a  claim,  in  Graham  v.  If  JciAs*. 
against  the  separate  estate  of  the  testator  for  an  uias 
certained  amount,  and  this  claim  was  adjourned  by 
the  Chief  Clerk,  to  await  the  result  of  AiWj«t. 
Wickham :  various  other  joint  creditors  of  the  Wi 
proved  against  the  separate  estate  of  the  testator, :. 
a  large  amount. 

In  April,  1857,  no  receiver  having  been  appot'-^ 
in  Rawlins  v.  Wickham,  the  executors  of  the  te»*Jt  • 
instituted  the  suit  of  Wickham  v.  BaiUy,  to  gel -^ 
the  partnership  assets,  and  for  the  appointment  a*  ^ 
receiver ;  and  in  Juue,  1857,  a  receiver  vas  »f 
pointed  by  consent  in  the  two  suite  of  WidAa'^  ^ 
BaiUy,  and  Rawlins  v.  Wickham,  which  weretb' 
amalgamated. 

The  two  suits  came  on  for  hearing  in  the  foIlo«-£ 
year,  and  the  Lords  Justices,  by  their  decree  dat*i  th- 
16th  of  December,  1858  (substantially  affirming  ti*' 
Vice-Chancellor's  decree  of  the  4th  of  May),  ^^^*^ 
that  the  partnership  was  void,  and  gave  R4«l^' 
liberty  to  prove  in  Graham  v.  Wickhatn  for  wuit 
should  be  found  due  to  him  in  respect  of  the  partnt: 
ship,  continued  the  receiver,  and  directed  that  tL 
appeal  deposit  should  be  paid  to  Rawlins,  but  ni*^ 
no  further  order  as  to  costs. 

The  case  is  reported  on  appeal  in  8  De  G.  &  J-  5" 

In  taking  the  accoTints  in  Rawlins  v.  Wid^' 
20001.  was  disallowed  out  of  Rawlins'  claim. 

By  the  order  on  further  consideration  made  by  tii" 
Master  of  the  Rolls  in  Graham  v.  Wi€kham,  d»t^i 
the  6th  of  December,  1862,  it  was  referred  to  tt^ 
Taxing-Master  to  tax  the  plaintiff's  and  defenJaa^ 
costs  of  the  suit,  the  costs  of  the  cxecutois  as  bet««<3 
solicitor  and  client,  and  also  to  include  any  c^*^ 
charges,  and  expenses  properly  incurred  by  them  »^ 
executors  and  trustees  of  the  testator,  not  being  c^ 
in  the  cause ;  and  it  was  ordered  that  the  ^V^ 
creditors  of  the  testator  should  be  paid  their  debts  ou^ 
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of  his  separate  estate,  and  the  balancoi  after  payment  of 
the  coits,  was  to  be  apportioned  among  the  joint  cre- 
ilitors,  including  the  amount  found  due  to  Bawlins  in 
MateUasY.  Wickharru 

The  Taxing- Master  disallowed  the  costs  of  the 
execators  in  JiawHns  v.  Wickham,  and  Wickham  v. 
Bailey,  on  the  ground  that  they  were  not  such  costs 
as  were  intended  by  the  Court  under  the  direction  to 
tax  the  costs,  charges,  and  expenses  of  the  executors 
properly  incurred,  that  they  were  not  costs  incurred 
by  them  as  executors  and  trustees  in  discharge  of  their 
fi'iaciary  duty,  which  ought  to  be  paid  out  of  the 
tii]»t  estate,  but  that  they  were  the  costs  of  personal 
litigation  for  their  own  personal  interests,  as  residuary 
legatees,  and  that  the  costs  of  this  litigation  had  been 
already  adjudicated  upon  by  the  Court  before  whom 
the  causes  were  heard. 

On  the  25th  of  July,  1864,  the  executors  moved 
tbat  it  might  be  referred  back  to  the  Taxing- Master,  to 
review  his  taxation,  but  the  Master  of  the  Rolls  refused 
the  motion,  with  costs. 

By  an  order  made  on  the  4th  of  August  following, 
600/.  was  directed  to  be  carried  to  a  separate  account, 
to  lie  called  the  costs  account ;  such  order  to  be  with- 
out prejadice  to  the  rights  of  any  of  the  parties. 

On  the  5th  of  December,  1864,  the  Master  of  the 
HoKs  dismissed,  with  costs,  a  petition  of  the  executors 
ftr  payment  of  their  costs  in  Rawlins  v.  Wickham, 
SB'i  ^^ickham  v.  Bailey ,  out  of  a  sum  of  150Z.  then  in 
their  hands,  and  the  balance  out  of  the  600/. 

The  hearing  of  the  petition  is  reported,  ante  5  K  R. 
15?. 

The  Master  of  the  Rolls  held,  that  both  the  motion 
''T5«i  the  petition  were  irregular,  on  the  ground  that 
•t  was  beyond  the  jurisdiction  of  the  Taxing-Master  to 
tr^tertain  the  question  at  all. 

The  executors  now  appealed  from  the  orders  made 
'  n  the  motion  and  petition. 

Il'Mouse,  Q.C.,  and  G,  L,  Ricssell,  for  the  appel- 
^^%  contended^ — 

1st.  On  the  question  of  form  :  it  was  the  every- 
•^^y  practice  in  the  Taxing-Master's  office,  when 
'm^tees  or  executors  bad  gone  into  litigation,  to 
''^sider,  whether  the  expenses  were  such  as  could 
?r>per]y  be  incurred  in  the  administration  of  the  trust 
•estate. 

They  referred  to  the  fuller  form  of  inquiry,  "Let 
the  Taxing-Master  inquire  whether  the  [executor]  has 
I^perly  incurred  any  and  what  costs,  charges,  and 
?^nses  relating  to  the  administration  of  the  testa- 
t  r's  este'te  beyond  his  costs  of  this  suit,"  &c., 

2Seton,767,  No.  3(3rded.), 
« showing  that  the  discretionary  power  of  the  Taxing- 
Master  was  distinctly  recognised  ;  the  Taxing-Master 
had  a  simiUr  diseretion  as  to  journeys  abroad,  retainer 
^  counsel,  Ac,  where  the  question  was  not  one 
'f  amoniit  only,  but  of  the  propriety  of  the  thing 
Itself. 


There  was  a  similar  discretion  to  disallow  costs 
under  the  Solicitors*  Act,  6  &  7  Vict.  c.  73, 
Re  Clarke,  16  Jur.  1047. 
The  report  of, 
Payne  v.  Little,  27  Beav.  83, 
which  would  be  relied  upon  for  the  respondents,  was 
incorrect.     It  that  case  the  costs,  charges,  and  ex- 
penses ©f  the  executor  properly  incurred  by  him  in 
certain  suits  specifically  mentioned  were  provided  for 
by  the  order  on  further  consideration :  the  Taxing- 
Master  refused  to  allow  the  costs  of  other  suits  not 
mentioned  in  the  order,  and  the  Master  of  the  Rolls 
held  that  the  point  was  decided  by  their  omission. 
That  case  was  clearly  distinguishable  from  one  where 
the  decree  or  order  made  no  mention  of  any  suit  at  all. 

The  Master  of  the  Rolls  had  said,  when  he  dismissed 
the  petition,  that  they  ought  to  have  got  liberty  from 
the  Vice-chancellor  to  prove  for  their  costs  of  the 
suits  before  him  in  the  suit  at  the  Rolls,  but  it  had 
been  decided  in, 

Jones  V.  Jones,  4  N.  R.  524, 
that  it  was  beyond  the  jurisdiction  of  a  Judge  to  give 
a  judicial  opinion  as  to  costs  in  a  suit  in  another 
Court  of  co-ordinate  jurisdiction  :  such  an  opinion 
could,  therefore,  bo  only  extra-judicial,  and,  if  so,  it 
was  simply  useless. 

The  necessity  of  defending  Rawlins  v.  JVickJiam 
was  proved  by  the  fact,  that  the  Chief  Clerk's  certifi- 
cate in  that  suit  was  the  only  evidence  in  support  of 
Mr.  Rawlins'  proof  in  Graltam  v.  Wickham. 

They  would  have  appealed  at  once  from  the  order 
made  on  the  motion,  but  a  few  days  afterwards  the 
600/.  was  carried  over  to  the  costs  account  and  they 
thought  that  the  costs  in  question  would  be  provided 
for  out  of  that  sum. 

2nd.  On  the  merits :  they  had  succeeded  in  the 
suit  of  Rawlins  v.  Wickham  in  rediiciug  Rawlins' 
claim  by  2000/.,  and  in  WickJiam  v.  Bailey  in  getting 
a  receiver  appointed,  and  were,  therefore,  entitled  to 
costs,  just  as  a  receiver  who,  without  the  leave  of  the 
Court,  had  engaged  in  successful  litigation,  was 
entitled  to  costs, 

Brist&we  v.  Needham,  2  Phil.  190. 

/.  ff.  Palmer,  Q,C.,  and  Lewin,  for  the  respondents, 
contended— 

1st.  The  time  was  past  when  the  claim  of  the  exe- 
cutors to  be  allowed  their  costs  of  the  two  suits  could 
be  entertained ;  the  executors  ought  to  have  obtained 
leave  from  the  Master  of  the  Rolls  to  engage  in  those 
suits,  and  to  have  asked  for  their  costs  of  them  before 
the  Chief  Clerk  in  Graham  v.  Wickham. 

2nd.  The  litigation  entered  into  by  the  executors 
was  useless ;  in  Rawlins  v.  Wickham  they  failed 
both  at  Law  and  in  Equity,  and  Wickham  v.  Bailey 
was  only  a  contentious  cross-suit,  and  was  useless  and 
entirely  failed. 

The  principle  on  which  the  Master  of  the  Rolls  pro- 
ceeded was  a  sound  one,  and  was  this :  that  when 
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an  alnauiatration  suit  has  been  instituted  in  one  i 
Court,  and  executors  have  incurred  costs,  charges,  and 
expanses  in  another  Court,  they  should  ask  for  their 
costs  in  the  latter  Court,  otherwise  the  merits  of  the 
caac  must  Ite  heard  over  again  in  the  first  Court,  in 
order  to  determine  whether  the  costs  should  or  should 
not  h:  allowed. 

3rd.  The  executors  incurred  the  costs  in  question 
for  their  own  interest  as  residuary  legatees ;  to  allow 
th'iui  those  costs  would  be  to  make  >lr.  liawlins  pay 
the  cobts  of  his  successful  litigation. 

1[o"j}lou8€,  Q.C,  in  reply. 

TuiiKER,  L.J.,  said,  that  the  case  involved  a  ques- 
tion of  form  and  a  question  of  merit.  He  could  not 
agree  with  the  Taxing- Master's  certificate,  so  far  as  it 
stated  that  the  costs  of  the  appellants  of  Bawlins  v. 
Wickham  and  Wkkham  v.  Bailey  ^ad  been  already 
adjudicated  upon.  In  KawUns  v.  Wickliam,  neither  the 
dismissal  of  the  bill  by  the  Vice-Chancellor,  nor  the 
order  made  by  their  Lordships  on  appeal  afltoiing  the 
Vice-Chancellor's  decree,  was  any  decision  whatever,  of 
cither  Court,  that  the  costs  of  the  executors  of  that 
litigation  were  not  to  be  ultimately  allowed.  The 
Court  did  not  take  upon  itself  to  declare  in  the  decree 
dismissing  the  bill  that,  notwithstanding  that  decree, 
the  executors  were  to  be  allowed  their  costs.  That 
would  be  going  beyond  the  ordinary  practice,  and 
the  parties  who  would  be  affected  by  the  allowance  of 
the  executors*  costs  were  not  before  the  Court  in  the 
suit  in  which  the  decree  was  made ;  if  the  Court  in 
Rawlins  v.  WickJiam  had  declared  that  the  executors 
were  entitled  to  their  costs  of  that  suit,  injustice 
might  have  been  done  to  the  separate  creditors  in 
Qraham  v.  WkJcham  by  allowing  as  against  them 
the  costs  of  defending  a  suit  instituted  by  a  joint  cre- 
ditor. He  agreed,  however,  with  the  Taxing-Master 
that  there  was  an  important  question, — ^viz.,  whether 
tlie  costs  had  been  incurred  by  the  executors  in  their 
fiduciary  position,  or  for  their  personal  benefit. 

The  Master  of  the  Rolls  had  refused  the  applications 
made  by  the  executors,  on  the  ground  that  he  had  no 
jurisdiction  to  allow  the  costs  of  suits  carried  on  in 
another  branch  of  the  Court ;  for  the  Court  which  had 
disposed  of  the  original  suit,  the  costs  of  which  were 
sought  to  be  allowed,  ought,  if  it  had  intended  to 
allow  such  costs  out  of  the  testator's  estate,  to  have 
expressed  that  intention  in  the  decree. 

He  did  not  think  that  opinion  of  the  Master  of  the 
Rolls  was  conformable  to  the  practice  of  the  Court* 
for  there  must  be  many  cases  of  claims  against  trus- 
tees and  executors,  where  they  ultimateF^  failed  in 
their  defence  ;  but  where,  as  between  themselves  and 
the  estate,  they  were  entitled  to  be  allowed  their  costs. 
In  the  case  of  an  action  of  ejectment,  for  instance,  the 
costs  of  defending  the  estate  against  an  adverse 
plaiutitf,  ought  to  be  allowed  as  against  the  parties 
beneficially  interested  in  the  estate. 

There  was  a  difliculty  in  determining  whether  the 


costs  of  opposing  such  claims  were  items  which  ouglt 
to  be  brought  in  under  the  head  of  just  allowances ;  ia 
many  cases  they  might  well  be  claimed,  as  where  m 
action  was  brought  against  the  estate  before  the  admi- 
nistration suit  was  instituted,  and  the  executor  hai 
paid  the  costs  of  opposing  it, — ^upon  the  principle  of 
Fearns  v.  Young  (10  Ves.  184) ;  but  it  did  not  follow 
that  where  the  whole  matter  had  not  been  wound  m\ 
before  the  institution  of  the  suit,  costs  subsequently 
incurred  could  bo  properly  claimed  as  just  allowances; 
and  the  executors  could  not  do  so  in  the  present  cis, 
for  the  decree  had  been  made  in  Graham  v.  WkiHnv, 
before  Rawlins  v.  Wickkam  was  instituted- 

An  application  had  been  made  by  petition  in  Grahiii 
V.  TTidt/iam,  for  payment  to  the  executors  in  rcspe.t 
of  then:  costs  ef  part  of  the  sum  of  600?.,  which  hai 
been  carried  to  the  costs  account.  Orahamx.  Wichhan. 
was  then  going  on,  and  the  estate  could  not  be  wouni 
up.  The  Master  of  the  Rolls  dismissed  that  pctiti -a 
with  costs,  on  the  ground  that  to  allow  the  costs  woaii 
be  tantamount  to  altering  the  decree.  He  thonght, 
that  the  Master  of  the  Rolls  was  wrong,  for  an  order 
might  have  been  made  on  that  petition,  without  alter- 
ing the  decree,  for  payment  of  the  executors'  costs  out 
of  the  600Z. 

But  the  real  question  was  on  the  merits.  As  to 
Wickham  v.  BaiUy^  when  that  suit  was  instituted  bj 
the  executors,  Mr.  Rawlins  had  filed  a  bill  for  a  do:li 
ration  that  no  partnership  had  existed,  and  for  th? 
appointment  of  a  receiver  of  the  partnership  asseu . 
the  executors  were  defendants  to  that  bill,  and  wli«- 
they  afterwards  filed  the  bill  in  Wickham  v.  Baik), 
to  take  the  partnership  accounts,  and  for  the  appoiD^ 
ment  of  a  receiver,  they  knew  that  there  was  alresw." 
a  bill  on  the  file  asking  for  a  receiver,  which  was  is 
fact  the  substance  of  their  own  bill,  for  when  a 
receiver  was  appointed,  they  submitted  to  the  dis- 
missal of  their  own  suit.  But,  before  instituiin; 
that  suit,  they  ought  to  have  applied  to  Rawlins  t' 
move  to  appoint  a  receiver  of  the  partnership  estate ; 
and  not  to  have  incurred  the  expense  of  a  new 
bill  without  first  endeavouring  to  save  expense  by 
saying  that  they  were  ready  to  agree  to  the  appoint- 


ment of  a  receiver  if  Rawlins  would  move. 


H^ 


thought,  therefore,  that  they  were  entitled  to  no  ca^ts 
of  that  suit. 

As  to  Rawlins  v.  Wickham,  Rawlins  had  made « 
claim  against  the  testator's  estate  for  13,000/.  The 
claim  involved  a  question  of  liabiUty  and  of  account 
As  to  the  liabUity,  an  action  had  been  brought  agaw- 
Bailey  and  the  testator  :  the  testator  died  before  tbc 
trial.  The  action  went  on  against  BaHey,  end  a  rcfen 
ence  was  made  to  ascertain  the  amount  due  to  Rawlin^ 
from  BaUey.  The  executors  appealed  before  the  j^  i* 
trator,  and  he  thought  that  as  a  judgment  )aA  ^jjj 
recovered  at  Law  against  Bailey,  andtJww*"*  *  .^ 
then  instituted  for  the  administr«tf<m  d  *•  *^p.! 
estate,  the  executors  were  not  i^"***^***^^*?"^* 
Rawlins  v.  Wickham  without  fiiit  «il^^  ^ 
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leave  of  the  Court  in  Graham  v.  WUkham,  If  they 
had  actod  simply  and  entirely  for  the  interest  of 
the  creditors  and  legatees,  and  not  for  themselves, 
thoy  would  have  applied  to  the  Court.  But  instead 
of  doing  so,  they  put  in  a  defence  and  disputed  pay-  , 
ment  of  Rawlins'  debt ;  so  far,  therefore,  as  the  suit  ! 
related  to  the  liability,  the  executors  wore  wrong  in 
defending  it,  and  should  not  be  allowed  their  costs. 

On  the  other  hand  as  to  the  accounts,  a  claim  had 
been  carried  in  by  Rawlins  in  Graham  v.  Wickham, 
and  adjourned  till  after  the  decision  in  Rawlins  v. 
Wick?ia7n:  it  was  therefore  necessary,  in  order  to 
ascertain  what  was  due  from  the  estate  of  the  testator 
to  Rawlins,  that  an  inquiry  should  be  made  in  Jtawlins 
V.  Wickham,  and  so  far  as  the  decree  in  Rawlitis  v. 
Wickham  directed  such  an  inquiry,  the  costs  of  the 
executors  should  be  allowed. 

The  executors  ought  to  have  appealed  at  once  from 
tlio  order  made  on  the  motion,*  and  were  not  entitled 
to  their  costs  of  the  subsequent  petition. 

Knioht  BnucR,  L.J.,  said,  that  he  aho  thonght 
that  the  Kaster  of  the  Rolls  was  not  precluded  from 
entering  into  the  merits  of  the  case,  either  on  the 
motion  or  the  petition.  On  the  merits,  ho  agreed 
with  the  Lord  Justice  so  far  as  ho  had  dissented  from  the 
coarse  taken  in  the  Taxing-Master's  office  and  at  the 
Rolls,  but  he  thbught  that  there  was  perhaps  enongh 
in  the  case  to  warrant  the  Court  in  doing  more  for  the 
appeal  He  assented  to  the  order  proposed,  without 
saying  whether  it  ought  or  ought  not  to  have  gone 
further. 

Minute, — ^The  costs  of  the  motion  below  to  be  re- 
tnmed.  The  executors  to  be  allowed  no  costs  of 
Rawlins  v.  Wickham  up  to  the  hearing,  but  to  be 
allowed  their  subsequent  costs.  Executors  to  have 
aUo  the  costs  of  the  motion  below,  but  no  costs  of  the 
petition  or  of  the  appe.iL  Diachaiige  both  orders  of 
the  Master  of  the  Rolls.  Declare  that  the  costs 
which  the  executors'  are  to  have  are  costs  in  the  suit 
of  Graham  y.  Wick?ianu     Tax  them  accordingly. 

Xote.* — The  order  on  further  consideration  made  in 
Paijne  v.  Little  and  four  other  suits^  directed  the 
Taxing- Master  to  tax  the  costs  of  John  Little  and  his 
co-executor  in  all  the  five  suits  ;  the  costs  in  the  first- 
mentioned  suit  (the  administration  suit)  to  include 
any  costs,  charges,  and  expenses  properly  incurred  by 
them  respectively  in  the  execution  of  the  trusts  of  the 
testator's  will,   but  the  Taxing- Master  was  not  to 
allow  them  any  costs,  chains,  or  expenses  of  a  suit  of  , 
Oreville  v.  Spooner  mentioned  in  the  order ;  see  Reg.  j 
Lib.  1857,  B.  fol.  1590.     It  appears,  therefore,  that  j 
the  four  other  suits  mentioned  in  the  order,  and  of 
which  the  costs  were  directed  to  be  taxed^  wore  suits 
in  which  the  order  itself  was  made,  and  the  costs  of 
which  were  provided  for  by  the  order  in  the  usual  j 
way ;  so  that  no  inference  can  be  drawn,  as  argued 
for  the  appellants,  from  the  mention  of  those  suits 


in  the  order,  us  to  the  costs  of  suits  not  uien- 
tionetl  in  the  order.  If  any  inference  of  that 
kind  were  to  be  drawn,  it  would  be  that  as  the 
Court  disallowed  the  costs,  charges,  and  expenses  of 
the  executors  in  Grcville  v.  Spookier,  it  intended  to 
allow  them,  if  properly  incurred,  in  any  otlier  suits 
not  mentioned  in  the  order.  ]^Ir.  Beavan's  re[iort  of 
Payne  v.  Liltle  seems,  therefore,  to  be  coiToct. 


Lords  Justices. 

28  Jan.  1865. 


Hunt  v.  Maniere. 


PrUicipaZ  and  Agent — Injunction — Action  <U 
Lam — Delay, 

In  this  case,  which  is  fully  reported  in  the  Court 
below,  5  N.  R.  181,  their  Lord^ships,  witliout  giving 
any  judgment  as  to  the  merits  of  the  case,  cojisidered 
that  the  proper  course  was  to  continue  the  injunction 
until  the  hearing  of  the  cause  ;  and  if  the  blaster  of 
the  Rolls  should  think  proper,  their  Lordships  con- 
sidered that  this  cause,  and  that  of  Ponsardin  v.  Stcar, 
might  be  advantageously  heard  together,  mth  the 
assistance  of  a  Common  I^aw  Judge.  The  question  of 
costs  to  be  dealt  with  by  the  Master  of  the  Rolls  at  the 
hearing. 

lK)rdfl  JUStiOeB.     i    -B'THBHACKXr-TCnARITIES 

13. 14. 31  Jan.  1866.  ^^"^"-^  ^^"  ^^="'^''  ^=^- 

^  RITIEs). 

Appeal  from  t/ie  Board  of  Charity  Commis- 
8ionerS'—23  d:  24  YicL  c.  136,  5.  S^Legal 
Estate  in  Cliarity  Land — 59  Oeo.  3,  c,  12, 

s.  17. 

The  CharUahle  Trusts  Act,  1860,  s.  8,  does  not  give 
a  right  of  appeal  to  any  ttoo  inhahHants  of  a  parish  or 
distriet  in  which  the  income  of  a  charity  is  applicable, 
unless  the  gross  yearly  income  of  the  charily  exceeds  50/. 

Quoere,  tmder  what  circumstances  churehioanUns 
a}id  overseers  of  a  parish  cere,  under  5d  Geo,  3,  c.  12, 
«.  17,  a  oorporalion  within  16  <fr  17  VicL  o.  137,  5.  48. 

This  was  an  appeal  from  the  order  of  the  Master  of 
the  Rolls,  reported  4  IT.  R.  530,  where  the  facts  of  the 
case  are  fully  stated. 

The  AUomey-Gcnerdlf  EohhousCy  Q,C,,  and  T.  H, 
Terrell^  for  the  appeal  contended — 

1st  The  tnie  construction  of  23  &  24  Vict.  c.  136, 
8.  8,  was  to  give  a  right  of  appeal  to  two  inhabitants 
of  any  parish  or  district  in  which  the  income  of  any 
charity  should  be  specially  applicable,  provided  that 
such  income  exceeded  50/.,  but  not  otherwise.  In  the 
present  case  the  gross  annual  income  was  less  than  50/. , 
although  it  might  soon  be  very  much  increased  by 
letting  the  land  on  building  leases,  but  that  could  only 
be  done  by  the  order  of  the  Charity  Commissioners. 

2nd.  The  legal  estate  in  the  freehold  land  was  not 
vested  in  the  churchwardens  and  overseers  previously 
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to  the  order  of  the  Commissioners,  as  held  by  the 
Master  of  the  Rolls,  or,  if  so,  it  was  not  vested  in 
them  as  a  corporation  within  the  meaning  of 

16  &  17  Vict.  c.  137,  s.  48. 
Their  claim  to  be  a  corporation  was  founded  on 

59  Geo.  3,  c.  12,  s.  17, 
which  was  a  Poor-law  Act,  although  the  words  "and 
also  all  other  buildings,   lands,   and  hereditaments 
belongiug  to  the  parish,"  had  been  held  to  enlarge 
the  meaning  of  the  section. 

Doc  d.  Jackson  v.  Hiley,  10  B.  &  C.  885.* 
The  section  empowered  the  churchwardens  and 
overseers  of  a  parish  to  accept,  hold,  and  take  the  build- 
ings, &G.,  belonging  to  the  parish,  in  the  nature  of  a 
body  corporate.  A  parliamentary  position  was  created 
for  them,  making  them  a  quasi-corporation,  to  give 
them  a  locus  standi  in  curid  for  particular  purposes, 
but  they  were  not  a  corporation, 

Smith  V.  AdHm,  8  M.  &  W.  362  ; 

Ex  parte  Anneslcy,  2  Y.  &  C.  Ex.  R.  350. 
And  the  charity  lauds  in  the  present  case  were  not 
lands  "belonging  to  the  parish,"  as  explained  and 
illustrated  by  other  sections  of  the  Act,  59  Geo.  3, 
c.  12,  ss.  8,  9,  12,  24,  25. 

3rd.  The  dole  or  distribution  under  these  charities 
was  inconsistent  with  the  nature  of  parish  property. 
On  this  point. 

Doe  d.  Jackson  v.  Hiley  {loc,  cU.)^ 
only  determined  that  property  applicable  in  aid  of 
church-rates  was  on  the  same  footing  as  property 
applicable  in  aid  of  poor-rates.     That  case  was  fol- 
lowed in 

Doe  d.  Uiggs  v.  Terry,  4  Ad.  &  E.  274, 

Doe  d.  Ilobbs  v.  Cockell,  4  Ad.  &  E.  478, 
where  the  lands  were  described  as  "  belonging  to  the 
parish  church." 

But  the  rule  deducible  from  the  cases  was,  that 
charity  lands,  the  income  of  which  was  applicable  to 
special  purposes,  as  in 

Attorney-General  y.  Lewin,  8  Sim.  366, 

Re  Paddington  Charities,  8  Sim.  629, 
or  the  legal  estate  of  which  was  vestedT  in  known  and 
existing  trustees,  as  in 

Allason  v.  Stark,  9  Ad.  &  £.  255, 
were  not  within  the  Act. 
The  decision  in 

Alderman  v.  Neaie,  4  M.  &  W.  704, 
did  not  raise  this  point,  for  th«  parish  officers  had  been 
in  possession  and  paid  rent  for  fifty  years. 
The  rule  had  been  followed  in 

The  Churchioardens  of  Dcpt/ord  v.   Skeichley,  8 
Q.  B.  394, 
explaining 

Rumball  v.  Munt,  8  Q.  B.  382. 
They  also  referred  to 

Tfie  King  v.  The  Iiihabitants  of  ffakstporth,  3 
Barn.  &  Ad.  717, 
as  a  decision  in  pari  maUrid, 

4th.  The  Master  of  the  Rolls  had  been  of  opinion 


that  the  Charity  Commissioners  ought  not  to  liave 
made  their  order,  as  the  case  was  one  of  a  cont«iitioib 
character,  but  under 

23  &  24  Vict.  0.  136,  s.  5, 
the  Commissioners  were  themselves  made  the  Jui^ts 
of  what  cases  were  proper  to  be  refeired  to  cue  of  t:: 
Judicial  Courts. 

Selwyn,  Q.C.,  and  Prendergast,  for  Ihe  resjwniicnts 
contended, 

1st.  The  division  of  the  parish  being  for  ecclesiastia!    \ 
purposes  only. 

Queen  v.  ArcMeacQn  of  Exeter,  1  N.  R.  267,  | 

the  charity  lands  if  vested  in  the  churchwardeDs  and 
overseers  would  be  vested  in  them  on  behalf  of  tl.' 
whole  parish :  the  parish  was  now  represented  I) 
a  select  vestry  of  120  persons,  on  whoso  behalf  u 
petition  at  the  Rolls  was  really  presented.  The  st- 
tion  in  question, 

23  &  24  Vict.  c.  136,  s.  8, 
was  quite  ungrammatical,  and  the  construction  p  i 
upon  it  by  the  Master  of  tlie  RoUs  was  at  least  anintelh 
gible  one,  and  supported  the  substantial  merits  of  tl: 
case,  for  the  real  yearly  value  of  the  land  was  ttn 
much  above  50^.,  and  the  Act  could  not  refer  simpj 
to  the  actual  yearly  value,  for  then  t^je  right  of  appe*. 
might  be  taken  away  by  such  contingencies  as  a  tuv 
or  the  bankruptcy  of  a  tenant 

2nd.  Whether  the  overseers  and  churchwardens  «<•" 
a  corporation  or  not,  they  were  a  corporation  for  '^■ 
purposes  of  the  present  application.     In 

Doe  d-  Higgs  v.  Terry,  loc,  ciL, 
Patteson,  J.,  said,  upon  the  authority  Doe  d.  Jadu''-- 
V.  Hiley  (loc.  cit.),  that  parish  property  belonged toi' 
churchwardens  and  overseers  as  a  corporation,  and  12. 

Runiball  v.  Munt,  loc,  cit., 
he  explained  the  meaning  of  the  **  lands,  kc, ,  belonj,'iEt; 
to  the  parish,"  as  applying  to  all  cases  where  the !«"'' 
were  given  for  the  use  of  the  pariah  generally,  thon^- 
not  to  those  where  the  trusts  were  for  purposes  du. 
entirely  parochial.  The  charities  in  the  present  cax 
were  quite  within  that  definition. 

3rd.  They  did  not,  by  appealing  to  the  Master  (i 
the  Rolls,  admit  the  jurisdiction  of  the  Charity  Coiu 
missioners  to  make  the  order.  The  case  was  one  ol  * 
contentious  character,  and  to  say  that  the  Como 
sioners  were  to  be  judges  of  that,  was  to  make  ta«^ 
the  judges  of  their  own  cause. 

The  Attorney-General,  in  reply. 

Knight  Bbuce,  L.J.,  said,  that,  subject  only  i ' 
one  question,  he  thought  that  the  order  of  the  Charity 
Commissioners  was  reasonable  and  convenient,  and 
ought  to  be  supported.  The  question  was,  whether 
the  Charity  Commissioners  had  by  law  jurisdiction  to 
make  it ;  if  so,  there  was  nothing  of  importance  to  he 
said  against  it ;  but  even  if  the  Commisaionen  had  ii<^ 
jurisdiction  to  make  the  order,  ha  thought  that  tho 
Court  ought  not  to  discharge  it    The  petitioaeci  ^^ 
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merely  two  private  individiiala  of  the  parish  of 
Hackney.  Their  petition  had  not  the  concurrence  of 
the  Attorney-General,  and  was  opposed  by  him.  The 
Attorney-General  desired  that  the  order  of  the  Com- 
missioners shoald  stand,  and  the  trustees  appointed  by 
the  Commissioners  were  willing  to  act.  Under  such  cir- 
cumstances, his  Lordship  thought  that  the  course  most 
consistent  with  the  well-being  of  the  charity  was  to 
decline  to  interfere,  and  that  whether  the  order  of  the 
Commissioners  was  regular  or  not,  the  order  discharg- 
ing it  had  better  be  discharged.  The  Court  below  was 
not,  on  the  petition  before  it,  under  the  judicial 
necessity  of  discharging  the  Commissioners'  order. 

Turner,  L.  J.,  said  that  he  thought  that  it  was  not 
competent  for  the  two  inhabitants  to  appeal  to  the 
Master  of  the  Rolls.  The  jurisdiction  of  the  Board  of 
Charity  Commissioners  was  wholly  statutory,  and  the 
right  to  appeal  from  their  orders  was  also  founded  on 
the  statutes  which  regulated  the  Board. 

The  Master  of  the  Rolls  had  construed  the  8th  sec- 
tion of  23  &  24  Vict.  c.  136,  as  divisible  ii^to  three 
parts,  and  giving  three  distinct  rights  of  appeal : 
first,  to  the  Attorney-General,  or  to  any  person 
authorised  by  him,  or  by  the  Board  of  Charity  Com- 
missioners in  the  case  of  any  charity,  whatever 
might  be  the  income  of  its  endowments  :  secondly, 
to  any  trustee,  or  person  acting  in  the  administration 
of,  or  interested  in,  any  charity,  of  which  the  gross 
yearly  income  should  exceed  50/.  :  thirdly,  to  any 
t\ro  inhabitants  of  any  parish  or  district  in  which  the 
clMrity  should  be  applicable,  whatever  the  amount  of 
Us  income  might  he.  He  could  not  agree  with  that 
ooQstruction  of  the  section.  The  section,  in  his 
opinion,  gave  a  right  of  appeal  :  first,  whatever  the 
yearly  income  might  be,  to  the  Attorney-General,  &c.  : 
secondly,  when  the  income  exceeded  50/. ,  to  any  trustee, 
or  to  any  two  inhabitants  of  the  parish  or  district  in 
which  the  inoom^  was  applicable.  The  latter  construc- 
tion was,  he  thought,  more  consistent  with  the  collo- 
cation, and  with  the  terms  of  the  section,  than  that 
adopted  by  the  Master  of  the  Rolls.  It  would  be 
difficult  to  contend,  that  there  was  an  intention  to 
give  an  unlimited  right  of  appeal  to  any  two  inha- 
bitants, thus  giving :  first,  an  imlimited  right  of 
appeal  to  the  Attorney- General,  &c. :  secondly,  a  limited 
right  to  any  trustee,  &c. :  thirdly,  an  unlimited  right 
to  any  two  inhabitants.  As  to  the  language,  he 
thought  that  the  word  "same"  referred  to  the  "in- 
come," and  not  to  the  "charity,"  on  the  well-esta- 
blished rule  of  construction,  that  relative  words  should 
be  referred  to  the  last  antecedent. 

The  Legislature  had  made  a  distinction  between 
charities  with  incomes  above  and  below  50/.  This  was 
in  order  to  prevent  the  funds  of  the  smaller  charities 
being  wasted  in  litigation ;  the  smaller  charities  were 
protected  by  the  Attorney-General  and  the  Board  of 
Charity  Commissioners,  tmder  the  first  clause  of  the 
aection.     The  intenUon  of  the  Legialatare  in  this 


respect  was  obvious,  from  the  provisions  of  the  earlier 
Acts. 

Some  attempt  had  been  made  by  the  respondents  to 
show  that  the  income  was  above  50/.  ;  but  that  was 
not  so  at  present,  and  the  case  must  be  dealt  with  on 
the  actual  income. 

The  objection,  that  both  charities  were  included  in 
one  order,'  was  not  well  founded.      ^ 

Minute. — Discharge  the  order  of  the 'Master  of  the 
Rolls.  Dismiss  the  petition  of  the  respondents  with 
costs.     No  costs  of  the  appeal. 

Note* — See  also. 
The  Attorney-General  v.  Salkeld,  16  Beav.  554. 


Master  of  the  Bolls. 

28  Jan.  1864. 


Re  Mat. 


Solicitor — Taxation — Summons  hi  Chambers — 
General  Order  of  2nd  Au^ustj  1864. 

WJiere  a  solicitor  retains  motiey,  received/or  his  client, 
in  payment  of  costs  alleged  to  be  due  to  the  solicitor,  an 
application  for  the  delivery  and  taxation  of  the  bill, 
and  for  payment  of  the  amount  retained  in  excess,  is 
an  application  under  the  6  <(:  7  Vict.  c.  73  ;  and 
Uurefore,  since  the  General  Order  of  the  2nd  of  Augustt 
1864,  such  an  application  jnust  be  nuide  by  summons  in 
Chambers,  not  by  petition. 

According  to  the  statements  in  this  petition,  Mr. 
May  had  taken  a  transfer  of  a  mortgage  for  430/.  upon 
property  belonging  to  the  petitioner,  and  had  after- 
wards acted  as  solicitor  to  the  petitioner,  from  Feb- 
riwry  to  May,  1864,  and  had  made  small  advances  of 
money  to  him  :  Mr.  May  had,  however,  received  several 
sums  for  or  on  account  of  the  petitioner,  exceeding  the 
sums  which  he  liad  advanced  to  the  petitioner,  includ- 
ing the  430/.,  by  217/.  6s.  Zd.;  and  out  of  this  amount 
Mr.  May  claimed  to  retain  170/.,  as  due  to  him  from 
the  petitioner  for  certain  costs,  of  which  he  had  not 
delivered  any  bill. 

The  prayer  of  the  petition  was  for  the  delivery  and 
taxation  of  the  bill  of  costs,  and  for  payment  to  the 
petitioner  of  the  excess  of  the  170/.  retained  over  the 
taxed  amount  of  the  bill. 

Selwyn,  Q.C.,  and  E.  K.  Karslake,  for  Mr.  May, 
llook  the  preliminary  objection,  that  this  application 
came  within  the  General  Order  of  the  2nd  of  August, 
1864,  par.  I.f  and  ought  to  be  made  by  summons  at 
Chambers. 

Southgate,  Q.C.,  and  Jolliffe,  for  the  petitioner,  con- 
tended, that  the  present  application  was  addressed  to 
the  general  jurisdiction  of  the  Court  over  solicitors, 
not  to  the  jurisdiction  given  by  the  6  &  7  Vict.  c.  73. 
T&e  petition  was  one  for  an  account  against  Mr.  May. 

t  See  AppendiJL 
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If  Mr.  May  had  not  been  a  solicitor,  it  would  haro 
been  a  case  for  a  bill. 

The  Master  of  the  Eolls  said,  tliat,  in  his 
opinion,  this  was  an  onliuary  petition  for  tlie  taxation 
of  a  bill,  and  one  upon  which,  but  fur  the  recent 
General  Order,  tlie  Court  would  have  had  power  to 
order  the  taxation  of  the  bill.  If  the  contention  of 
the  petitioner's  counsel  were  well  founded,  no  order 
ought  to  have  been  made  upon  such  a  petition  as  this, 
even  before  the  General  Order.  But  there  were 
various  cases  in  Mr.  Beavan's  reports,  in  which  both 
Lord  Langdale  and  he  himself  had  repeatedly  treated 
similar  applications,  as  ordinary  cases  of  taxing  a 
solicitor's  bill.  Unless  the  order  for  taxation  in  such 
a  case  was  made  under  tl^  Act,  it  was  difficult  to  see 
how  it  could  be  made  at  all  The  cases  in  which  the 
Court  made  orders  against  solicitors  upon  summary 
applications,  were  altogether  distinct  In  those  cases — 
e.  g.,  where,  upon  a  purchase,  a  solicitor  had  retained 
part  of  the  purchase-money,  or  where  a  sum  of  money 
had  been  given  to  a  solicitor  for  a  particular  purpose— 
the  Court  made  an  order  for  payment,  not  for  taxation. 
In  the  present  case,  the  petition  prayed  for  taxation  ; 
and  the  case  clearly  came  within  the  terms  of  the 
General  Order.  He  was  of  opinion  that  he  could  not 
entertain  the  petition,  and  that  the  petitioner  must 
apply  at  Chambers. 

Minute, — Dismiss  petition  with  costs,  without  pre- 
judice to  any  application  which  the  petitioner  may  be 
advised  to  make  at  Chambers. 


Master  of  the  BoUs. 
81  JAir.  1865. 


I  it0  Chambers. 
SolicUor — Taxation — Substituted  BUL 


A  solicitor  cannot  ordinarily  withdraw  one  hUl  of 
costs  and  substitute  anotficr  wUh  reduced  charges. 

A  solicitor  was,  under  the  drcumstatices,  allowed  to 
do  so  before  taxation  was  oommeneed,  on  payment  of  all 
costs  up  to  the  date  of  sucfi  substitution, 

Henry  Thomas  Chambers,  a  solicitor  at  Lincoln, 
was  retained  in  1859  by  one  R.  Graves.  The  business, 
which  was  difficult,  and  involved  a  suit  in  Chancery, 
was  successfully  concluded  in  February,  1864.  Graves 
admitted  that  he  had  promised  that  Chambers  should 
be  liberally  paid,  but  denied,  what  Chambers  asserted, 
tiiat  Chambers  had  been  promised  1002.  above  his  bill 
of  costs.  On  the  19th  of  November,  1864,  Chambers 
sent  to  Graves  a  bill  of  costs,  amounting  to  5712.  16s. 
It  was  unsigned  and  sent  by  book  post,  but  a  letter 
referring  to  it  was  sent  by  tlie  same  post  On  the  9th 
of  December,  Graves'  solicitors  wrote  to  Chambers, 
stating  that  the  bill  was  excessive.  A  correspondence 
subsequently  ensued  between  the  respective  solicitors 
of  Graves  and  Chambers,  beginning  on  the  19th  of 
December,  and  ending  on  the  21st  ef  December,  1864. 
One  o*  "'    '  "       dated  the  20th  of  December,  written 


by  Chambers*  solicitors,  contained,  in  the  opinion  of 
the  Master  of  the  Rolls,  an  admission  that  the  bill 
sent  on  the  19tl;  of  November  would  not  bear  taxation. 
An  offer  to  refer  the  bill  to  a  solicitor  was  declined 
on  behalf  of  Graves,  upon  which  Chambers'  solicitoTs 
said  that  the  matter  must  take  the  usaal  conise. 
On  the  23rd  of  December,  the  Taxing- Master's  offices 
!  closed.  On  the  29th  of  December,  Graves'  soliciton 
applied  at  the  Rolls  for  the  common  order  to  tax,  bat 
in  consequence  of  the  Christmas  Vacation,  could  not 
obtain  an  order  until  on  or  about  the  5th  of  Jannair, 
1865.  The  order  was,  however,  dated  the  29tli  of 
December,  1864.  The  Taxing-Master's  office  re-opcned 
on  the  7th  of  January,  the  order  was  at  once  carried 
in,  and  on  the  9th  of  January,  a  reference  was  obtained, 
and  a  warrant  to  tax  the  bill  issued.  Copies  of  the 
warrant  and  order  were  sent  to  Chambers'  solicitors 
on  the  same  day ;  but,  in  consequence  of  their  refusal 
to  accept  service,  had  to  be  sent  to  Lincoln,  and  veie 
there  served  on  Chambers  on  the  lltfa  of  Jannaiy. 

In  the  meantime,  on  the  6th  of  January,  Chambers 
sent  to  Graves  a  second  bill  of  costs,  together  vith 
a  notice  that  he  withdrew  the^'first  bill  delivered  on  the 
19th  of  November,  and  that  he  intended  to  substitato 
the  second  bill  in  lieu  thereof,  and  that  his  claim  vu 
limited  to  the  amount  of  this  second  bilL  This  second 
bill,  which  amounted  to  478^.  \Zs.  4dL,  was  also 
accompanied  by  a  letter,  acknowledging  that  in  conse- 
quence of  Graves'  promise  of  liberal  payment,  items 
had  been  inserted  in  the  first  bill  which  would  not  be 
allowed  on  a  strict  taxation,  althongh  Chambers  con- 
sidered he  was  fairly  entitled  to  them. 

There  had  also  been  some  negotiations  about  rfStx- 
ring  Hie  matter  to  arbitration  ;  but  the  Master  of  the 
Rolls  considered  that  no  agreement  to  refer  was  proved. 
Chambers  also  stated,  in  his  affidavit,  that  he  had  a 
claim  against  Graves  for  other  professional  cfa«ges» 
but  the  Master  of  the  Bolls  ovezniled  the  aigoment 
on  this  point  without  hearing  Graves*  counsel 

On  the  19th  of  January,  Chambers  gave  notice  of 
motion  that  the  order  of  the  29th  of  December,  lS6i 
might  be  dischaiiged,  and  all  further  proceedings  under 
it  stayed,  or  that  the  Tazing-Master  should  be 
directed  to  tax  the  second  bill,  instead  of  the  first  bill, 
and  that  Graves  might  be  ordorad  to  pay  the  costs  of 
the  application. 

Selwyuy  Q.C.,  and  iVaWer,  now  moved  accordiaglr. 

The  first  bill  was  delivered  on  the  faith  of  Graves' 

promise  that  wo   should  be   paid    more   than  we 

j  were  strictly  entitled  to  on  taxation.    When  it  ras 

I  objected  to,  we  admitted  it  would  not  bear  taiatiou, 

and  then,  before  taxation  could  be  b^^n,  we  withdrew 

I  it,  and  delivered  the  second  bilL    As  we  did  this, 

'  Graves  ought  to  have  taken  in  the  second,  not  the 

first  bill,  to  be  taxed. 

BaggaUay,  0,0.,  and  F,   WM,  tat  Giavia,  sup- 
ported  the  order. 
A  solicitor  who  has  deUmsrod  IiIb  hill  »  bonad  ^ 
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it,  tnd  cannot  reduce  his  demand,  or  reseire  the  ]»ower 
of  deliyering  another  bill  contamiiig  other  charges, 
He  Careen,  8  Beav.  436. 
Chambers  insisted  on  his  first  bill  until  the  last 
moment,  when  he  saw  that  taxation  was  insisted  on. 

Schct/iif  Q.C.,  replied  as  to  the  costs  of  the  motion. 

The  piaster  of  the  Rolls  said,  that,  the  sole 
question  he  had  now  to  consider  was,  whether  the  order 
of  taxation  should  refer  to  the  first  or  the  second  bill, 
which  in  reality  was,  who  was  to  jpay  the  costs  of 
taxation.  A  solicitor  could  not  deliver  a  bill,  and 
then,  when  objection  was  made  to  it,  dclirer  another 
with  reduced  charges.  If  he  did  so,  he  must  pay  all 
tlie  costs  occasioned  by  the  deliTery  of  the  first  bill. 
His  Honour  quite  agreed  with  the  rule  laid  down  by 
Lord  Langdale  in  Re  Camn  (2oe.  a^.),  as  to  tlie  substi- 
tution of  one  bill  for  another ;  but  the  rule  did  not 
mean  that  it  could  never  be  done,  for  if  the  solicitor 
had  made  a  mistake  and  wished  to  correct  it,  and, 
before  the  taxation  was  b^gnn,  made  an  application 
to  the  Court  to  be  allowed  to  do  so,  the  Court,  if  the 
transaction  was  hand  Jide^  would  allow  the*  correction 
to  be  made,  and  the  second  bill  to  be  taxed  instead 
of  the  first.  In  the  present  case  the  first  bill, 
when  objected  to,  was  admitted  to  be  unfit  to  bear 
taxation,  and  the  second  bill  and  accompanying 
notice  and  letter  were  delivered  to  Qraves  on  the  6th 
of  January,  before  the  Taxing-Master's  offices  wore 
ro-opened,  and  before  any  reference  had  been  obtained 
or  the  order  served.  It  must  be  assumed  that  such 
delivery  was  known  to  Graves'  solicitors  on  the  7  th 
of  January ;  they  ought  then  to  have  accepted  the 
second  bill,  and  notjgone  on  with  the  order  to  tax  the 
first  bill ;  for  taxation  was  not  a  vindictive  proceed- 
ing, but  only  a  modo  of  ascertaining  what  it  was  fair 
to  pay.  His  Honour  would  order  the  second  bill  to* 
be  substituted  for  the  first  in  the  order  for  taxation, 
but  Chambers  must  pay  all  the  costs  of  Graves  up  to 
end  including  the  7th  of  January.  The  case  should 
never  have  come  into  Court,  and  he  should,  therefore, 
give  no  costs  of  the  motion. 


Eindenaey. 

28,  31  Jan. 


,  V..C.  j 

1865.         ) 


JU  BiKKBBCK  Life  As- 

SURAKCB  COHPAKT. 
BaERT's  £XECUTaRS. 


Winding-up — Contributory — Costs, 

There  is  no  exeeption  to  the  ffcneral  rule,  that  **  the 
unsueees^ul  party  shaU  pay  costs,"  in  the  case  of  a 
person  toJio  unsueeessftUly  resists  being  ^>2ac«2  on  the 
ii't  of  eontribuiories. 

This  was  a  summons,  odjoumed  from  Chambers, 
upon  the  point  whether  the  legal  personal  representa- 
tives of  a  iir.  R.  T.  Barry,  deceased,  should  be  placed 
upon  the  list  of  contribotories  to  the  above  company. 
The  repnsentstives  of  Mr.  R.  T.  Barry,  being  placed 
on  the  list  of  coDtribatorieB,  oljjectod  thereto,  on  the 


ground  that  this  was  not  the  ^Ir.  Barry  who  was  a 
shareholder  in  the  company.  The  identity,  however, 
was  established  to  tlic  siitisfiiction  of  the  Court ;  and 
the  question  arose,  whether  the  unsuccessful  j)arties 
should  pay  the  costs  of  the  opposition. 

StaUard  and  JesseJ,  for  the  official  manager,  referred  to 
Lindley  on  Partnership,  1144, 
and  cases  there  cited. 

Glasse,  Q.C.,  mvX  Freeman,  for  the  representatives 
of  Mr.  R.  T.  Barry,  urged,  that  the  cases  cited  were 
cases  of  appeal  motion  from  the  Master ;  whereas 
the  present  case  was  no  appeal,  but  an  adjournment 
into  Court. 

The  Vice-Chancellok,  said,  ho  would  look  into 
the  practice  on  the  point 

31  Jan.  1865. 

KiNDRiLSLEY,  V.-C,  said,  the  only  question  was, 
what  course  was  to  be  adopted  with  regard  to  the  costs. 
There  was  no  doubt  that  in  some,  if  not  all,  of  the 
Masters*  offices  there  had  been  a  tendency  not  to  make 
a  contributory  pay  the  costs  of  an  unsuccessful  resist- 
ance ;  but  there  had  also  been  a  tendency  not  to  give 
the  costs  of  a  successful  resistance,  as  it  was  considered 
that  the  party  was  sufficiently  fortunate  in  escaping 
from  contribution.  Such  had  been  the  practice, 
though  the  grounds  were  not  very  satisfactory.  He 
did  not,  however,  find  that  there  was  at  present  any 
fixed  practice  ;  though  in  many  cases  tho  unsuccessful 
party  had,  upon  special  circumstances,  been  excused 
from  paying  the  costs.  The  general  nile  of  the  Court 
was,  of  course,  that  the  unsuccessful  party  should  pay 
the  costs ;  and  he  did  not  see  any  reason  why,  in  the 
absence  of  special  circimistanccs,  that  rule  should  not 
apply  to  cases  of  winding-up.  He  thought  that,  on 
the  whole,  tho  rule  to  be  applied  here,  was  the  general 
rule  ;  and,  ns  in  the  present  case  there  was  no  special 
ground  for  exemption,  Mr.  R.  T.  Barry's  represen- 
tatives must  pay  the  costs. 


Stuart,  V.-C.      j   Forrest  v.  Fomleot. 
26,  27,  23  Jan.  1805.   J 

Advancement  —  Present  Intention — Release  of 

UquUahle  Interest  to  Trustee — Evidence, 

Where  one  claimed  as  an  advancement  shares  pur^ 
chased  in  his  nams  by  an  elder  brother,  and  also  alleged 
a  gift  of  them  seven  years  after  Hie  purdmse,  and 
stated  his  belief  they  were  intended  to  be  ultimatsly  for 
his  benefit : — 

Held,  no  advaficement. 

Unsupported  evidence  of  donee  ofaparolgift^  together 
with  delivery  of  a  part,  not  sufficient  emdsnoeofa  gift 
of  the  whole. 

Semble,  on  a  question  of  gift,  subseqiient  statement 
of  donor  admissible. 

The  bill  was  filed  by  an  executrix,  claiming  as  assets 
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If  Mr.  Hay  had  not  been  a  solicitor,  it  would  hare 
been  a  case  for  a  bill. 

The  Master  of  the  Bolls  said,  tbat,  in  his 
opinion,  this  was  an  ordinary  petition  for  the  taxation 
of  a  bill,  and  one  upon  which,  but  for  the  recent 
General  Order,  the  Court  would  have  had  power  to 
order  the  taxation  of  the  bill.  If  the  contention  of 
the  petitioner's  coansel  were  well  founded,  no  order 
ought  to  have  been  made  upon  such  a  petition  as  tliis, 
even  before  the  General  Order.  But  tliere  were 
various  cases  in  Mr.  Beavan's  reports,  in  which  both 
Lord  Langdale  and  he  himself  had  repeatedly  treated 
similar  applications,  as  ordinary  cases  of  taxing  a 
solicitor's  bill.  Unless  the  order  for  taxation  in  such 
a  case  was  made  under  tl^  Act,  it  was  difficult  to  see 
how  it  could  be  made  at  all.  The  cases  in  which  the 
Court  made  orders  against  solicitors  upon  summary 
applications,  were  altogether  distinct.  In  those  cases — 
6,  g,,  where,  upon  a  purchase,  a  solicitor  had  retained 
part  of  the  purchase-money,  or  where  a  sum  of  money 
had  been  given  to  a  solicitor  for  a  particular  purpose— 
the  Court  made  an  order  for  payment,  not  for  taxation. 
In  the  present  case,  the  petition  prayed  for  taxation  ; 
and  the  case  dearly  came  within  the  terms  of  the 
General  Order.  He  was  of  opinion  that  he  could  not 
entertain  the  petition,  and  that  the  petitioner  must 
apply  at  Chambers. 

Minute. — Dismiss  petition  with  costs,  without  pre- 
judice to  any  application  which  the  petitioner  may  be 
advised  to  make  at  Chambers. 


I    He  CHAMOEB.S. 


Master  of  the  Bolls. 

31  Jak.  1865. 
SolicUor — Taaation — SubstUuted  JBUl, 

A  solicitor  cannot  ordinarily  withdraw  one  hill  of 
costs  and  substitute  another  toith  reduced  charges. 

A  solicitor  was,  under  the  circumstances,  allowed  to 
do  so  be/ore  taxation  was  commenced,  on  payment  of  all 
costs  up  to  the  daie  of  such  substittUion, 

Henry  Thomas  Chambers,  a  solicitor  at  Lincoln, 
was  retained  in  1859  by  one  R.  Graves.  The  business, 
which  was  difficult,  and  involved  a  suit  in  Chancery, 
was  successfully  concluded  in  February,  1864.  Graves 
admitted  that  he  had  promised  that  Chambers  should 
be  liberally  paid,  but  denied,  what  Chambers  asserted, 
that  Chambers  had  been  promised  100/.  above  his  bill 
of  costs.  On  the  19th  of  November,  1864,  Chambers 
sent  to  Graves  a  bill  of  costs,  amounting  to  571 Z.  16s. 
It  was  unsigned  and  sent  by  book  post,  but  a  letter 
referring  to  it  was  sent  by  the  same  post  On  the  9th 
of  December,  Graves*  solicitors  wrote  to  Chambers, 
stating  that  the  bill  was  excessive.  A  correspondence 
subsequently  ensued  between  the  respective  solicitors 
of  Graves  and  Chambers,  beginning  on  the  19th  of 
December,  and  ending  on  the  21st  of  December,  1864. 
One  of  the  letters,  dated  the  20th  of  December,  written 


by  Chambers*  solicitors,  contained,  in  the  opinion  of 

'  the  Master  of  the  Rolls,  an  admission  that  the  bill 

sent  on  the  19tl^  of  November  would  not  bear  taxation. 

,  An  offi^r  to  refer  the  bill  to  a  solicitor  was  declined 

I  on  behalf  of  Graves,  upon  which  Chambers'  solicitors 

said  that  the  matter  must  take  the  usual  course. 

I  On  the  23rd  of  December,  the  Taxing- Mastcr'f;  offices 

;  closed.     On  the  29th  of  December,  Graves'  solicitois 

applied  at  the  Rolls  for  the  common  order  to  tax,  but 

in  consequence  of  the  Christmas  Vacation,  could  not 

obtain  an  order  until  on  or  about  the  5th  of  January, 

1865.     The  order  was,  however,  dated  the  29th  of 

December,  1864.  The  Taxing-Master's  office  re-opened 

on  the  7th  of  January,  the  order  was  at  once  carried 

in,  and  on  the  9th  of  January,  a  reference  was  obtained, 

and  a  warrant  to  tax  the  biU  issued.     Copies  of  the 

warrant  and  order  were  sent  to  Chambers'  solicitors 

on  the  same  day ;  but,  in  consequence  of  their  refusal 

to  accept  service,  had  to  be  sent  to  Lincoln,  and  were 

there  served  on  Chambers  on  the  11th  of  January. 

In  the  meantime,  on  the  6th  of  January,  Chambers 
sent  to  Graves  a  second  bill  of  costs,  together  with 
a  notice  that  he  withdrew  the^first  bill  delivered  on  the 
19  th  of  November,  and  that  he  intended  to  substitute 
the  second  bill  in  lieu  thereof,  and  that  his  claim  was 
limited  to  the  amount  of  this  second  bilL  This  second 
bill,  which  amounted  to  478/.  ISs.  4<i.,  was  also 
accompanied  by  a  letter,  acknowledging  that  in  conse- 
quence of  Graves'  promise  of  liberal  {Miyment,  items 
had  been  inserted  in  the  first  bill  which  would  not  be 
allowed  on  a  strict  taxation,  although  Chambers  con- 
sidered he  was  fairly  entitled  to  them. 

There  had  also  been  some  negotiations  about  refer- 
ring the  matter  to  arbitration  ;  but  the  Master  of  the 
Rolls  considered  that  no  agreement  to  refer  was  proved. 
Chambers  also  stated,  in  his  affidavit,  that  he  had  s 
claim  against  Graves  for  other  professional  charges, 
but  the  Master  of  the  Rolls  overruled  the  aii^ument 
on  this  point  without  hearing  Graves*  counseL 

On  the  19th  of  January,  Chambers  gave  notice  of 
motion  that  the  order  of  the  29th  of  December,  1864, 
might  be  dischaiged,  and  all  further  proceedings  under 
it  stayed,  or  that  the  Taxing-Master  should  be 
directed  to  tax  the  second  bill,  instead  of  the  first  hill, 
and  that  Graves  might  be  ordered  to  pay  the  costs  of 
the  application. 

Selwyn,  Q,C.,  and  iVaWer,  now  moved  accordingly. 

The  first  bill  was  delivered  on  the  faith  of  Graves' 

promise  that  wo   should  be   paid    more   than  we 

j  were  strictly  entitled  to  on  taxation.    When  it  was 

'  objected  to,  we  admitted  it  would  not  bear  taxation, 

j  and  then,  before  taxation  could  be  begun,  we  withdrew 

it,  and  delivered  the  second  bill.    As  we  did  this, 

Graves  ought  to  have  taken  in  the  second,  not  the 

I  first  bill,  to  be  taxed. 

Baggallay,  Q.0,,  and  F.  Webb,  for  (kms,  sup- 


ported the  order. 
A  soUcitor  who  has  delivcared  bis  UU  i»  boQB^  ^ 
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it,  and  cannot  reduce  his  demand,  orreseire  the  jiower 
of  delivering  another  bill  containing  other  chargesi 
Re  Carvcn,  8  Beav.  486. 
Chambers  insisted  on  lus  first  bill  until  the  last 
moment,  when  he  saw  that  taxation  was  insisted  on. 

Selwyn,  Q.C.,  replied  as  to  the  coats  of  the  motion. 

The  Master  of  the  Bolls  said,  that,  the  sole 
<]uestion  he  had  now  to  consider  was,  whether  the  order 
of  taxation  should  refer  to  the  first  or  the  second  bill, 
which  in  reality  was,  who  was  to  j[iay  the  costs  of 
taxation.  A  solicitor  could  not  deliver  a  bill,  and 
then,  when  objection  was  made  to  it,  deliver  another 
with  reduced  charges.  If  he  did  so,  he  must  pay  all 
the  costs  occasioned  by  the  delivery  of  the  first  bill. 
His  Honour  quite  agreed  with  the  rule  laid  down  by 
Lord  Langdale  in  Re  CairH%  {Ice,  ei^.),  as  to  the  substi- 
tution of  one  bill  for  another ;  but  the  rule  did  not 
mean  that  it  could  never  be  done,  for  if  the  solicitor 
had  made  a  mistake  and  wished  to  correct  it,  and, 
before  the  taxation  was  begun,  made  an  application 
to  the  Court  to  be  allowed  to  do  so,  the  Court,  if  the 
ti'ansaction  was  bond  Jide,  would  allow  the'  correction 
to  be  made,  and  tlie  second  bill  to  be  taxed  instead 
of  the  first.  In  the  present  case  the  first  bill, 
when  objected  to,  was  admitted  to  be  unfit  to  bear 
taxation,  and  the  second  bUl  and  accompanying 
notice  and  letter  were  delivered  to  Qiaves  on  the  6th 
of  January,  before  the  Taxing-Mastet's  ofiices  wore 
re-opened,  and  before  any  reference  had  been  obtained 
or  the  order  served.  It  must  be  assumed  that  such 
delivery  was  known  to  Graves'  solicitors  on  the  7  th 
of  January ;  they  ought  then  to  have  accepted  the 
second  bill,  and  notjgone  on  with  the  order  to  tax  the 
first  bill ;  for  taxation  was  not  a  vindictive  proceed- 
ing, but  only  a  mode  of  ascertaining  what  it  was  fair 
to  pay.  His  Honour  would  order  the  second  bill  to' 
be  substituted  for  the  first  in  the  order  for  taxation, 
but  Chambers  must  pay  all  the  costs  of  Graves  up  to 
and  including  the  7th  of  January.  The  cose  sliould 
never  have  come  into  Court,  and  he  should,  therefore, 
give  no  costs  of  the  motion. 


Einder^eyi  V.-C. 

28,  31  Jan.  1865. 


Re  BiBKBBCR  Life  As- 
surance Company. 
Barry's  £xsctrroR8. 


Winding-up — Contributory — Costs, 

There  is  no  exertion  to  the  general  rule^  tJuU  '*  the 
vnsucces^ul  party  shall  pay  costs,"  in  the  ease  of  a 
person  who  unsuceess/uUy  resists  beiiig  placed  on  Oie 
list  of  contributories. 

This  was  a  summons,  adjourned  from  Chambers, 
upon  the  point  whether  the  legal  personal  representa- 
tives of  aMr.  R.  T.  Barry,  deceased,  should  be  placed 
upon  the  list  of  contributories  to  the  above  company. 
The  representatives  of  Mr.  R.  T.  Barry,  being  phiced 
on  the  list  of  contribatoriec,  objected  thereto,  on  the 


ground  that  this  was  not  tlio  Mr.  Barry  who  was  a 
shareholder  in  the  company.  The  identity,  however, 
was  established  to  the  satisfaction  of  the  Court ;  and 
the  question  arose,  whether  tlie  unsuccessful  parties 
should  pay  the  costs  of  the  opposition. 

Stallard  and  Jtssel,  for  the  official  manager,  referred  to 
Lindley  on  Partnership,  1144, 
and  cases  there  cited. 

Glassc,  Q.C.,  and  Freeman,  for  the  representatives 
of  Mr.  R.  T.  Barry,  ui^ed,  that  the  cases  cited  were 
cases  of  appeal  motion  from  the  Master ;  whereas 
the  present  case  was  no  appeal,  but  an  adjournment 
into  Court. 

The  Vice-Chakcellob,  said,  he  would  look  into 
the  practice  on  the  point 

31  Jan.  1865. 

KiNDERSLEY,  V.-C,  said,  the  only  question  was, 
what  course  was  to  be  adopted  with  regard  to  the  costs. 
There  was  no  doubt  that  in  some,  if  not  all,  of  the 
Masters'  offices  there  had  been  a  tendency  not  to  make 
a  contributory  pay  the  costs  of  an  unsuccessful  resist- 
ance ;  but  there  had  also  been  a  tendency  not  to  givo 
the  costs  of  a  successful  resistance,  as  it  was  considered 
that  the  party  was  sufficiently  fortunate  in  escaping 
from  contribution.  Such  had  been  the  practice, 
though  the  grounds  were  not  very  satisfactory.  He 
did  not,  however,  find  that  there  was  at  present  any 
fixed  practice  ;  though  in  many  cases  the  unsuccessful 
party  had,  upon  special  circumstances,  been  excused 
from  paying  the  costs.  The  general  rule  of  the  Court 
was,  of  course,  that  the  unsuccessful  party  should  pay 
the  costs ;  and  he  did  not  see  any  reason  why,  in  the 
absence  of  special  circumstances,  that  rule  should  not 
apply  to  cases  of  winding-up.  He  thought  that,  on 
the  whole,  the  rule  to  be  applied  here,  was  the  gsneml 
rule  ;  and,  as  in  the  present  case  there  was  no  special 
ground  for  exemption,  Mr.  R,  T.  Barry's  represen- 
tatives must  pay  the  costs. 


Stuart,  V.-C.      )   fqerest  v,  FoiiREarr. 
26,  27,  23  Jan.  1865.   J 

Advancement — Present  Intention — Release  of 

Equitable  Interest  to  Trustee — Evidence. 

Wiicre  one  claimed  as  an  advancenuiU  shares  pur- 
chased in  his  nami  by  an  elder  brother,  and  also  alleged 
a  gift  of  tkem  seven  years  after  the  purchase,  and 
stated  his  belief  tkey  were  intended  to  be  uUimaUlyfor 
his  benefit : — 

Hold,  no  advaneement. 

Unsupported  evitUnce  ofdo7ue  of  a  parol  gift,  together 
with  delivery  of  a  part,  not  sufficient  evidencecfa  gift 
of  the  whole. 

Semble,  on  a  question,  of  gift,  subsequent  statement 
of  doTior  admissible. 

The  bill  was  filed  by  an  executrix,  claiming  as  assets 
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certain  shares  which  the  defendant  retained  under  the 
following  circumstances : 

The  defendant  was  a  younger  brother  of  the  tes- 
tator, who,  in  1848,  the  father  being  then  dead,  and 
the  defendant  having  very  little  income,  took  him 
to  live  in  his  house,  and  at  his  expense,  and  subse- 
quently said  **he  would  provide  for  him."  In  1851, 
the  testator  married  the  plaintiff,  but  the  defendant 
continued  to  live  with  him,  following  no  occupation, 
until  1858. 

In  1853,  the  defendant  being  then  a  shareholder  in 
the  South  Wales  Bailway  Company,  the  testator 
applied  in  his  name  for  sixty-four  shares.  The  shares 
were  registered  in  the  defendant's  name  ;  but  the 
testator  paid  for  them,  kept  the  certificates,  and 
received  the  dividend  warrants.  While  the  defen- 
dant lived  with  him,  the  testator  caslied  the  warrants 
himself ;  but  from  the  time  when  the  defendant  left 
his  house,  he  sent  them  to  him,  and  the  defendant 
applied  them  to  his  own  use. 

In  December,  1860,  the  defendant  stayed  with  the 
testator  about  a  week,  and  during  the  visit  the  testator 
(as  he  said)  gave  him  all  the  South  Wales  Railway 
shares,  saying,  "  There  are  those  South  Wales  shares 
standing  in  your  name,  and  I  give  them  to  you  now." 
Subsequently  the  defendant  having  received  from  the 
testator  the  key  of  the  box  containing  the  certificates, 
in  his  presence  took  out  fourteen  of  them,  which  he 
retained,  leaving  the  rest. 

The  account  of  this  transaction  rested  solely  on  the 
defendant's  own  evidence.  The  gift  of  the  fourteen 
shares  was  admitted. 

The  testator  had  also  purchased  some  shares  in  the 
TafT  Vale  Wagon  Company,  which  wore  in  like 
manner  registered  in  the  name  of  the  defendant.  The 
testator  had  always  received  the  dividend  warrants 
on  these  shares,  and  had  cashed  them  himself  until 
February,  1863,  when  he  sent  the  warrant  (the  last 
before  his  death)  to  the  defendant. 

In  a  statement  of  his  property,  drawn  up  in  his  own 
handwriting  in  1861,  the  testator  "Set  down  fifty  South 
Wales  Railway  shares,  standing  "inC.  B.  F.*s  (de- 
fendant's) name.  ** 

The  defendant  in  his  answer  said,  he  believed  the 
testator  "always  intended  the  South  Wales  Railway 
shares  and  the  Taff  Yale  Wagon  shares  to  be  ulti- 
mately for  his  (defendant's)  benefit." 

Bacon,  Q.C.,  and  C.  ffcUl,  for  the  plaintiff. 
The  defendant  is  trustee  for  the  executrix  of  the 
fifty  South  Wales  Railway  Shares,  and  the  Taff  Vale 
Wagon  Shares. 

There  was  no  perfect  gift,  except  as  to  the  fourteen 
shares, 

Ironsy,  Smallpiece,  2  B.  &  Aid,  551 ; 
Showery,  PUck,  4  Exch.  478. 

Afalins,  Q.0,,  and  F.  C.  J.  Millar,  for  the  de- 
fendant. 

The  purchase  by  the  testator  in  the  defendant's 


name  was  an  advancement,  the  testator  having  pkced 
himself  in  loco  parentis, 

Currant  v.  Jago,  1  Coll.  261. 
This  being  personal  estate,  the  absence  of  ^ttea 
evidence  of  advancement  is  immaterial, 
Benbow  v.  Townsend,  1  Myl.  k  K,  506. 
The  receipt  of  the  income  by  the  donor  does  not 
rebut  advancement, 

Benbow  v.  Toicnsend,  loe.  cU.  ; 
Sidmouth  v.  Sidmonth,  2  Beav.  447. 
Subsequent  declarations  or  acts  of  the  testator  are 
not  admissible  to  rebut  the  presumption, 
Finch  V.  Finch,  1  Ves.  jun.  534  ; 
Christy  v.  Courtenay,  13  Beav.  96  ; 
Crabb  V.  Crabb,  1  Myl.  &  K.  511  ; 
Sidmouth  y,  Sidnwvih,  loc,  cit. 
If  there  was  no  advancement,  then  there  was  a  gift 
in  December,  1860,  of  all  the  South  Wales  Bailiray 
shares. 

StUART,  V.-C,  without  calling  for  a  reply,  said,  the 
defendant  put  his  case  in  two  ways,  which  were  incon- 
sistent with  each  other.  As  to  the  first,  to  support 
the  claim  of  advancement,  even  if  it  were  assumed 
that  the  testator  stood  so  far  in  loco  parentis,  that  the 
purchase  in  the  name  of  the  defendant  might  raise  tlie 
presumption  ;  still  there  must  be  the  actual  intention 
at  the  time  to  advance.  Now  such  an  intention  did 
not  consist  with  the  defendant's  own  belief  that  the 
shares  '*were  intended  to  be  ultimately  for  his 
benefit  *' ;  still  less  with  the  gift  alleged  to  have  been 
made  seven  years  after  the  investment.  He  could  not, 
therefore,  hold  that  there  had  been  an  advancement 

On  this  view,  the  defendant  at  the  time  of  the 
transaction  in  December,  1860,  was  a  trustee  of  the 
shares.  The  question  then  arose,  whether  that  trans- 
action was  a  gift  of  all  the  South  Wales  Bailor 
shares.  No  authority  had  been  cited  to  show  what 
would  be  a  good  release  of  the  equitable  interest  to 
the  trustee.  Cases  at  Law  could  not  directly  applj 
to  an  interest  not  recognised  at  Law  ;  but  it  appeared 
from  Showery.  Pilek'(loc.  eit.),  that  at  Law  thert 
might  be  a  gift  which  should  fail  for  want  of  delivery. 
Now  the  doctrine  of  gift  in  a  Court  of  Equity  did  not 
differ  materially  from  the  doctrine  at  Law,  and  the 
Coivt  would  not  perfect  an  imperfect  gift  The  gift 
here  alleged  rested  on  the  defendant's  evidence  onir, 
and  was  made,  on  his  statement,  by  a  parol  relea^. 
and  by  acts  which  were  fully  satisfied  by  what  actually 
took  place,— viz.,  the  removal  of  fourteen  certificates. 
Would  this  support  a  gift  of  those  shares  which  re- 
mained in  the  same  situation  ?  It  would  be  dangeron^ 
to  hold  that  the  donee's  unsupported  evidence  of  a 
gift  by  words  (so  easily  misunderstood),  with  delivery 
of  a  part,  was  sufficient  proof  of  a  gift  of  the  whole. 
He  must  hold  that  the  gift  was  imperfect  as  to  those 
which  remained  in  the  testator's  posoessioiL  M^o 
the  admissibQity  of  the  subsequent  statement  of  the 
testator,  the  case  of  D^wy  v.  Dwoy  (5  8m.  *  0- *^^^ 
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where  the  donor  was  still  living,  did  not  apply  to  the 
present  one.  He  thought,  however,  that  on  a  question 
of  gift  the  evidence  was  admissible,  though  of  little 
value.  All  the  shares  must  be  delivered  up  to  the 
plaintiff.  The  testator  haWng  created  the  difficulty, 
and  the  defendant  being  in  the  position  of  a  trustee, 
plaintiff  and  defendant  might  have  their  costs,  as 
lictween  solicitor  and  client,  out  of  the  estate. 


Wood,  V.-C.     )    Hepburn  r.  Lordan. 
19,  21  Jan.  1865.     J 

Injunction — Nuisance — Indzctment 

In  the  ease  of  a  nuisance  dangeroua  to  property,  the 
Court  granted   an  interlocutory  injunction   on   the  ' 
plaintiff  giving  an  undertaking  to  indict  the  defendant 
forthwith  for  a  nuisance  at  Law,  and  the  usual  under-  t 
taking  as  to  damages.  ! 

The  pkintiff  and  defendant  were  owners  of  adjacent 
premises.  Property  to  the  yalue  of  80,000/.  was  stored 
on  the  plaintiff's  premises.  The  defendant  had  stored 
a  large  quantity  of  wet  jute  on  his  premises,  for  the 
purpose  of  drying  it.  Eight  fires  had  occurred  within 
the  la.st  two  or  three  years  in  places  where  jute  had  . 
been  stored,  involving  a  loss  of  upwards  of  a  million  ' 
and  a  half;  but  it  was  not  actually  proved  that  such 
fires  originated  with  the  jute.  The  jute  in  question 
was  saved  from  one  of  these  fires,  but  was  damaged 
with  water.  Other  parcels  of  this  very  jute  had 
oiught  fire  since  they  were  saved  from  the  original 
fii-e.  An  insurance  office  in  which  the  plaintiff  was 
insured  had  given  notice,  tliat  in  conseciuence  of  the 
danger  to  which  his  premises  were  exposed,  it  would 
no  longer  continue  his  policy,  unless  at  a  higher 
rate  ;  and  other  offices  had  threatened  to  give  similar 
notices.  An  extra  fire  engine  had  aLso  been  kept 
by  the  Fire  Brigade  on  the  plaintiff's  premises.  It 
was  adjuitted  that  jute  would  spontaneously  ignite 
in  the  country  where  it  is  produced,  but  it  was 
not  proved  that  it  would  ignite  spontaneously  if 
brought  to  this  country  and  then  wetted.  Dr. 
Taylor  stated  in  an  affidavit  that  he  did  not  know 
of  any  well  authenticated  case  of  spontaneous  igni- 
tion of  jute. 

W.  M.  JameSf  Q.C,  and  WinterhotJiam,  moved  for 
an  iiy  unction  to  restrain  the  defendant  from  allowing 
the  jute  to  remain  on  his  premises,  on  the  ground  that 
the  damage  which  would  be  done  to  the  plaintiff's 
pro|)erty,  if  the  jute  were  to  catch  fire,  would  be 
irreparable.     They  cited, 

Crowder   v.    Tinkler    {The    Gunpowder    Case), 
19  Ves.  617. 

//.  Palmer  and  Boyle,  for  the  defendant,  argued ; 
The  Court  cannot  be  influenced  by  the  fears  of  man- 
kind,  though  they  may  be  reasonable, 
Awm.  SAtk.  750. 


The  right  must  be  cstal)lished  at  Law  before  the  Court 
will  grant  an  injunction, 

Attfynvcij-Oeneral  v.  Cleaver,  18  Ves.  220  ; 

BroadbeiU  v.  Imperial  Gas  Company,  7  De  G.  M. 
&  G.  436.  • 
An  injunction  will  not  be  granted  against  a  mere  con- 
tingent risk, 

Lord  Ripen  v.  Ilohart,  3  Myl.  &  K.  169  ; 
the  plaintiffs  will  have  a  sufficient  remedy  at  Jjaw, 

Isenherg  v.  East  India  House  Estate  Company 
(LimiUd),  3  N.  R.  345. 

James,  Q.C.f  in  reply. 

21  Jan.  1865. 

Wood,  V.-C,  said,  that  the  question  was,  how  far 
this  was  a  matter  which  would  be  indictable  at  Law, 
and  cited  Regina  y.  Lister  and  Biggs  (1  Dears.  & 
B.  C.  C.  209),  the  case  of  an  indictment  for  keeping 
naphtha.  In  a  case  like  the  present,  where  there  was 
only  a  balance  of  convenience  on  the  part  of  the 
defendant  against  the  risk  run  by  the  plaintiff,  the 
Court  would  be  bound  to  interfere  if  the  matter 
was  one  that  would  support  an  indictment  at 
Law.  He  should,  therefore,  grant  an  injunction  to 
restrain  the  defendant  from  bringing  any  damp  jute 
upon  the  defendant's  premises,  and  from  allowing  the 
jute  now  there  to  remain  in  such  quantities  as  to 
endanger  the  plaintiffs  adjoining  premises  and  pro- 
perty, the  plaintiff  giving  the  usual  undertaking  as  to 
damages,  and  undertaking  forthwith  to  indict  the  de- 
fendant in  respect  of  the  matters  complained  of  in 
the  bill  as  a  nuisance  at  Law. 

W.  M,  James,  Q.C,  suggested  that  the  Court  was 
bound  to  try  the  question  as  to  the  nuisance  itself, 
instead  of  sending  the  parties  to  Law, 
25  &  26  Vict  c.  42. 

His  Honour  declined  to  accede  to  that  proposition. 

iVbte.*— See  also, 
Elmhirst  v.  Spencer,  2  Mac.  k  G.  45. 


Wood,  V.-O.  I 

26  Jan.  1865.     J 


Renabd  v.  Levinstein. 


Licensee  of  Patent — Injunction, 

An  exclusive  licensee  of  a  patent  is  eiUitled  to  an 
injunction  to  restrain  an  infringement  of  the  patent. 

This  was  a  bill  by  M.  Renard  the  owner  of  a  patent, 
and  Mr.  Nicholson  his  sole  licensee  in  England,  for 
an  injunction  against  the  defendant  Hugo  Levinstein, 
who,  as  the  plaintiffs  allege,  had  infringed  the  patent. 

After  the  filing  of  the  bill  M.  Renard  assigned  the  pa- 
tent to  the  Fuchsino  Company,  and  the  bill  was  amended 
by  order  on  the  12th  of  December,  1864,  stating  this 
fact,  and*  joining  the  Fuchsine  Company  as  defendants. 

The  assignment  was  duly  registered  at  the  Patent 
Office,  and,  by  a  simultaneous  unregistered  deed,  a  right 
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of  reverter  to  Renard  was  declared  upon  breach  of  con- 
ditiou. 

The  usual  issues  had  been  decided  by  the  Court  in 
favour  of  the  plaintiffs. 

Oifurd,  Q.C.,  Cairns,  Q.C.,  and  Drcur>/,  on  behalf 
of  the  plaintiffs,  moved  for  an  interlocutory  in- 
junction, the  cause  not  being  ripe  for  hearing. 

/.  JohnstoTif^  for  the  Fuchsine  Company,  in  the 
same  interest  with  the  plaintiffs. 

^essel  and  Bagshawe  contrA. 

The  case  is  not  one  for  an  interlocutory  injunction, 
for  the  present  plaintiffs  can  never  obtain  an  in- 
junction. As  the  bill  was  originally  framed  it  was 
immaterial,  but  now  becomes  material,  to  consider, 
whether  a  licensee  can  maintain  such  a  bill.  He 
cannot  sue  at  Law,  and,  therefore,  has  no  right  in 
Equity  to  an  injunction,  which  is  only  given  in  aid  of 
a  legal  right. 

A  licensee  is  simply  a  person  who  is  not  an  in- 
fringer. A  licence  to  use  a  patent  is  a  mere  right  to 
use  or  do  something  which  other  persons  canntft. 
Tlicre  were  instances  like, 

Newhy  v.  Harrison,  1  J.  &  H.  393 ;  on  appeal, 
4  L.  T.  (n.  8.)  424, 
in  which  the  licence  amounted  to  a  grant,  and  then, 
perhaps,  a  licensee  might  have  some  locus  standi,  but 
cei*tainly  not  in  the  case  of  a  licence  to  use  a  patent ; 
for  it  was  the  object  of  the  patentee  to  keep  the  pro- 
perty in  his  own  liands.  Under  the  old  law  you 
could  not  assign  a  patent  to  more  than  twelve  persons, 
but  might  grant  as  many  licences  as  you  liked. 
This  showed  the  great  distinction  between  an  assign- 
ment and  a  licence. 

No  injunction  ought  to  be  granted,  or  if  his  Honour 


should  be  against  them  on  that  point,  it  ought  only  to 
be  granted  on  an  undertaking  as  to  damages. 

Giffard,  Q.C.,  in  reply. 

The  plaintiff,  Nicholson,  has  an  equitable  interest 
in  the  patent,  for  what  difference  can  there  be  between 
an  exclusive  licensee  and  an  equitable  owner  ?  Lord 
Campbell,  in  Ncwhy  v.  Harrison  {loe.  cU.),  dis- 
tinguished that  case  from  the  case  of  an  exclusive 
licensee.  As  to  the  old  law, 
Hindmarch  on  Patents,  238. 

The  case  of 
Protheroe  r.  May,  5  M.  &  W.  675, 
referred  to  by  the  Vice-Chancellor,  was  not  tlie  case  of 
an  exclusive  licensee,  but  an  exclusire  licensee  witlun 
a  certain  radius. 

Wood,  V.-C,  said,  that  the  only  difliculty  was  with 
regard  to  the  application  being  by  a  licensee.  Mr. 
Jessel  was,  perhaps,  right  in  saying  that  there  was  no 
instance  in  which  an  injunction  on  such  an  applica- 
tion had  been  granted.  The  relief  asked,  however, 
seemed  to  him  entirely  consistent  with  the  genenl 
principles  of  the  Court  There  were  instances 
of  relief  being  granted  under  somewhat  simUtr 
circumstances.  Suppose  A  to  enter  into  a  contract 
with  B,  and  then  into  a  different  contract  with  C,  in- 
consistent with  the  one  to.  B.  The  Court  would  not 
allow  C  to  interfere  ¥rith  the  original  rights  of  B.  In 
such  a  case,  A,  as  a  wrong-doer,  -would  not  be  likely 
to  be  a  plaintiff.  This  was  the  case  of  a  wrong-doer 
cognisant  of  the  facts ;  and  his  Honour  had  no  diffi- 
culty in  saying,  that  the  plaintiffs  had  a  right  to  the 
interference  of  the  Court.  As  the  injunction  wu 
granted  on  an  interlocutory  application,  there  must  be 
an  undertaking  as  to  costs. 


COMMON   LAW. 


Q.  B. 

25  Jan.  1865. 


The  Mayor,  &c.,  of  Weymouth, 
Appellants  v.  Nugent,  Respon- 
dent 

Frerogative  of  the  Crouni — Immunity  from  Tolls 
-^Crown   not    included   in   Statutes  unless 


The  Corporation  of  W.  having  laid  out  money  in 
improving  a  harbour,  and  making  wharfs,  quays,  «(«., 
aiid  in  making  a  bridge,  were  enabled  by  a  Local  Act 
to  levy  docs  upon  all  ships  entering  the  harbour,  and 
upon  goods  {stone  included)  imported  into  the  harbour; 
and  to  levy  tolls  upon  cattle  using  the  bridge.  The  Act 
exempted  from  the  harbour  dues,  coal  imported  for  Vie 


use  of  his  Majesty's  steam  packets,  and  actually  used  on 
board  the  same  ;  and  from  the  bridge  tolls,  horses  and 
carriages  carrying  the  royal  inails,  or  aOeniling  h> 
Majesty  or  the  Royal  Family,  or  in  the  service  of  the 
army : — 

Held,  thai,  Uu  dues  %oere  not  leviable  upon  doit( 
brought  into  the  harbour  and  delivered  there  to  serrwUs 
of  the  Oovemm^nt  to  be  used  only  for  certain  Gowm- 
ment  works;  since  the  principles,  first,  that  the  Orme* 
is  exempt  from  toll,  and  second,  that  except  in  cerim 
cases  (of  which  the  present  case  was  held  nottoheimf), 
the  Crown  is  not  bound  by  an  Act  pf  Parliament,  wft* 
expressly  named  therein,  loere  applicable  (o  this  can, 
and  that  the  particular  exempHcns  mutt  k  taken  U> 
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have  ieen  inaerUd  ez  abuudante  caateld,  and  the  maxim 
expresflio  onias  est  ezclusio  alterios,  was  there/ore  not 
applicable. 

A  case  stated  by  Justices  of  the  Borongb  of  Wey- 
mouth and  Melcombe  Begis,  showed  that  an  infonnation 
under  the  6  Geo.  4,  c  czvL,  had  been  laid  before  them 
against  the  respondent,  as  commanding  officer  of  the 
Uoyal  Engineers,  in  charge  of  certain  stone,  for  re- 
fusing to  pay  to  the  appellants  on  their  demand, 
certain  wharfage  dues  thereon.  The  stone  was  brought 
into  the  harbour  by  a  barge  (bnt  whether  the  Govem- 
ment  or  a  private  individual  owned  the  baige,  was  not 
stated)  for  the  use  only  of  her  Miyesty's  Government 
works  at  the  Nothe ;  that  it  was  brought  Jrom  Fort- 
land  for  such  use,  and  delivered  there  by  the  orders  of 
the  respondent,  as  such  commanding  officer  of  the 
Royal  Engineers,  to  persons  in  the  employ  of  the 
Government  for  the  use  of  the  works.  The  Justices 
dismissed  the  complaint,  on  the  ground  that  the  Act 
did  not  give  the  appellants  any  right  to  dues  on  stone 
brought  into  the  harbour  for  the  use  of  Government 
works,  and  requested  the  opinion  of  this  Court 
thereon. 

The  6  Geo.  4,  c.  czvi  (local  and  public),  repealing  a 
previous  Act,  which  enabled  the  Corporation  of  Wey- 
mouth and  Melcombe  Regis  (which  corporation  had 
improved  the  harbour,  and  faiade  wharfe,  quays,  &c.) 
to  impose  certain  dues  upon  ships  entering  the  har- 
bour, and  reciting  that  the  corporation  had  rebuilt  a 
certain  bridge,  and  required  more  money  to  keep  up 
the  harbour,  bridge,  Ac.,  enacted,  by  section  2,  that  the 
wharfage  duties  and  the  harbour  dues  mentioned  in 
the  schedules  should  be  demanded  and  taken  upon 
every  ship,  trow,  or  other  vessel,  which  should  be 
brought  into  the  harbour  of  Weymouth ;  by  section  4, 
that  the  corporation  might  refjuire  payment  of  the 
several  duties  upon  certain  goods  (stone  included)  im- 
ported into  the  harbour;  by  section 6,  that  the  master, 
owner,  or  agent  of  any  ship,  who  had  paid  the  duties 
on  any  goods  chargeable,  might  detain  the  goods  till 
repaid  by  the  owners  of  the  goods,  and  if  not  repaid 
within  five  days  after  demand,  might  sell  the  goods, 
and  reimburse  himself ;  by  section  21,  that  the  corpor- 
ation might  take  certain  tolls  upon  horses,  carnages, 
&c.,  using  the  bridge  ;  by  section  23,  that  horses  and 
carriages,  carrying  the  royal  mails,  and  horses  and 
carriages  attending  his  Majesty,  or  any  of  the  royal 
family,  and  horses  and  other  beasts  in  the  service  of 
the  army,  were  exempt  from  the  bridge  tolls ;  by  sec- 
tion 29,  that  the  corporation  might  levy  certain  duties 
on  all  coals  brought  into  and  landed  within  the  port 
in  any  vessel  (except  coals  imported  for  the  use  of  his 
Majesty's  steam  packets,  and  actually  used  on  board 
the  same)  ;  by  section  39,  that  all  dues,  penalties,  and 
forfeitures  imposed  by  the  Act,  might,  upon  proof  of 
the  offence  before  a  Justice  of  the  Peace,  by  levied  by 
distress  and  sale  of  the  goods  of  the  party  offending. 

Lu$h^  Q.C  (7.  ^Braim  with  him),  for  the  appellants. 


The  Crown  is  not  entitled  to  exemption  from  wharfage 
dues,  there  being  no  words  in  the  local  Act  to  exempt 
them. 

[Crohpton,  J. — Isnotthidtho  question, — are  there 
any  words  in  the  Act  which  bind  the  Crown  T  ] 

No. 
JUgina  v.  Wright,  1  Ad.  &  E.  436. 

There  is  no  case  where  works  having  been  made 
and  paid  for  by  private  individuals  and  dues  imposed 
by  Act  of  Parliament,  the  Crown  has  been  held  exempt 
on  using  the  works,  unless  exempted  by  express  words 
in  the  Act.  In  railways,  if  the  respondents  are  right, 
the  Crown  can  run  its  own  carriages  on  the  rails. 
So  in  turnpike  tolls  the  only  exemption  in  favour  of 
the  Crown  is  what  is  expressly  conferred.  3  Geo.  4, 
c.  126,  s.  82,  exempts' 'horses  or  carriages  attending 
liis  Majesty,  or  any  of  the  Royal  Family,  or  returning 
therefrom."  So  in  section  28  of  10  &  11  Vict  c.  27 
(the  Model  Harbours  Act,  which  is  to  be  incorporated 
in  all  future  local  harbour  Acts),  there  is  an  exemp- 
tion in  favour  of  "  any  vessel  belonging  to  or  em- 
ployed in  the  service  of  her  Majesty,  her  heirs  and 
successors,  or  any  member  of  the  Royal  Family ;  '*  and 
see  section  4  of  17  &  18  Vict.  c.  104  (Merchant  Ship- 
ping Act). 

Why  these  words,  if  the  Sovereign  is  exempt  with- 
out them  ?  The  old  maxim  that  the  Crown  is  not 
liable  to  dues,  unless  expressly  bound,  originated 
when  statutes  were  drawn  much  more  concisely  than 
now,  and  were  meant  to  be  read  only  by  lawyers,  and 
when  many  things  were  left  in  implication,  and  there 
were  no  clauses  as  now  that  the  singular  shall  include 
the  plural,  &c.  Section  29  of  the  local  Act  exempts 
from  the  dues  coals  imported  for  the  use  of  his  Ma- 
jesty's steam-packets ;  and  section  23  exempts  horses 
attending  his  Majesty  from  the  bridge-tolls ;  and 
expreasio  unius  exclusio  alteriua.  Hence  the  Crown 
by  necessary  implication  must  pay  for  the  stone. 

[Crompton,  J.  —Do  you  say  the  Queen*s  yacht  is 
liable  ?  ] 

No,  for  the  Act  evidently  applies  only  to  merchant 
shipping.  If  the  respondent  is  right,  the  Crown  may 
enter  any  dock  without  paying. 

[Blackburn,  J. — Docks  are  the  property  of  the 
dock  company.] 

So  here,  the  harbour  is  vested  in  the  appellants. 

[Blackburn,  J.— I  doubt  that] 

Before  this  local  Act  passed,  the  Crown  had  no 
prerogative,  right,  title  or  interest  in  the  harbour 
beyond  the  general  public  ;  therefore  by  this  bargain 
with  the  mayoc  &c.,  when  it  gave  its  consent  to  this 
Act  passing,  it  parted  with  no  prerogative.  Moreover, 
even  if  there  were  a  principle  exempting  the  Sovereign 
personally,  that  does  not  extend  to  ships  carrying 
stone  for  State  works.  This  baige  belongs  to  a  private 
individual,  and  not  to  the  Government 

[This  was  denied  by  the  Solicitor-Qeneral,  but  the 
case  was  aigued  on  the  assumption  that  the  barge  was 
not  owned  by  the  Government] 
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TTie  Solicitor  -  General  (T?ie  Attorney-General  and 
Doiochswell  with  him)  for  the  respondent. 

The  Crown  is  free  from  all  tolls  and  is  not  bound 
by  any  statute,  unless  expressly  named,  with  certain 
exceptions,  of  which  this  case  is  not  one, 
Magdalen  ColUge,  Rep.  pt.  11,  665 ; 
Bacon's  Abr.  "Prerogative,"  E.  5  ; 
Attorney-General  Y,  Donaldson,  10  M.  &  W.  117, 

123; 
Brooke  Abr.  pt.  2,  fol.  141 ; 
Chitty's  Prerog.  366,  376. 
[Black BrRN,  J. — Have  you  a  case  to  show  that  the 
Crown  is  exempted  from  modem  Acts  granting  tolls  ?] 
Mr.  Lush  cannot  say  when  the  old  maxim  ceased. 
[Blackburn,  J.  —  It  was   recognised  as  late  as 
H'-giiia  V.  WriglUJ] 

As  to  horses  in  the  Government  service,  see 
Rcgina  v.  Cook,  3  T.  R.  619  ;  and 
Westovcr  v.  Perkv,i8,  2  El.  &  EL  67, 
as  to  the  Queen's  own  horses. 

This  is  an  ancient  and  public  harbour,  and  is  not 
vested  in  the  corporation,  and  if  the  appellants  are 
right,  the  Queen's  yacht  would  be  liable  for  her  per- 
sonal luggage.  » 

[Blackburn,  J.— From  the  schedule,  I  think  not.] 
The  power  in  the  local  Act  for  sale  of  the  goods  of 
the  party  not  paying  the  dues,  shows  that  the  Crown 
could  not  be  included. 

Liish,  Q,C.,  in  reply. — The  Magdalen  College  Case 
was  on  the  restraining  statute  of  13  Eliz.  The  Crown 
is  deprived  of  no  prerogative  here. 

[Crompton,  J. — But  I  always  thought  it  was  a 
stronger  measure  to  charge  the  Crown,  than  to  take 
away  a  prerogative.] 

Tliis  case  comes  witliin  the  exception  in  Bac.  Abr., 
that  where  a  statute  is  made  for  the  public  good,  the 
king  is  bound,  though  not  named.  The  tolls  are 
collected  for  the  public  benefit, — viz.,  keeping  up  the 
harbour  and  paying  the  debt.  Of  course,  the  Crown 
is  not  included  in  the  taxation  for  State  purposes,  but 
there  is  no  analogy  between  local  dues  and  taxation 
for  the  realm.  In  a  charter  granting  tolls,  no  doubt, 
the  Crown  is  not  bound  when  not  named,  but  the 
rule  does  not  apply  to  statutes. 

CocKBURN,  C.J. — I  think  the  decision  of  the  magis- 
trates was  right.  There  are  two  great  principles  or 
rules  applicable  to  this  case,  which  have  prevailed 
from  the  earliest  times.  The  first  is,  that  the  Crown 
is  exempt  from  tolls,  nxdess  bound  by  express  pro- 
vision ;  the  other  is,  that  except  in  certain  cases  the 
Crown  is  not  bound  by  an  Act  of  Parliament,  nnless 
expressly  named  therein.  This  is  a  case  where  the 
question  arises,  whether  the  Crown,  by  one  of  its  ser- 
vants acting  in  the  service  of  the  Crown,  is  liable  for 
tolls.  It  may  be  said,  and  perhaps  with  truth,  that  the 
doctrine  of  the  immunity  of  the  Crown  from  tolls  arose 
when  tolls  were  leviable  by  grants  from  the  Crown,  or 
by  prescription,  which  snppoeed  a  previous  grant  horn 


the  Cro^ini ;  and,  therefore, .  it  might  well  be  thit 
when  tolls  were  granted  by  the  Crown,  the  Crown 
cannot  have  intended  to  include  itself  as  liable. 
Whether  that  was  the  origin  of  the  doctrine  or  not,  it 
has  come  down  from  the  oldest  times,  and  we  can 
hardly  think  that  the  Legislature  would  have  taken 
upon  itself  to  contravene  that  principle,  and  to  make 
the  Crown  liable  to  toUs  by  an  Act  which  granted 
tolls  to  the  subject,  without  any  mention  of  the  Crown 
at  all.  But  supposing  those  who  represent  the  Crown 
here  could  not  succeed  on  the  mere  application  of  that 
rule  that  the  Crown  is  exempt  from  toll,  the  second 
principle  which  I  have  mentioned  concludes  this  case, 
— that  in  a  matter  of  this  kind  the  Crown  is  not  to  be 
bound  by  an  Act  of  Parliament,  unless  specially 
named.  That  rule  applies,  1  think,  to  the  present 
case  where  tolls  are  taken  under  a  local  Act  It  seems 
quite  clear  that  even  if  there  were  no  such  general 
exemption  from  toll  as  has  been  claimed,  yet  the 
Crown  could  not  be  liable  under  this  Act.  The  Act 
does  not  fall  within  one  of  the  exceptions  mentioned 
in  Bacon's  Abridgment  as  binding  the  Sovereign.  Bat 
Mr.  Lush  relies  on  the  exemptions  in  this  Act,  and 
on  the  general  doctrine,  that  where  certain  exemptions 
are  specified  in  an  Act,  then  the  implication  arisen 
that  cases  not  expressed  are  not  within  the  exemp- 
tions. But  we  must  take  it  that  the  exemptions  here 
were  put  in  ex  abuiidafUe  eavJUld,  and  for  the  purpose 
of  pointing  out  that  in  certain  classes  of  cases  the 
collectors  should  abstain  from  attempting  to  levy  the 
toUs.  In  this  view  I  am  fortified  by  the  words  of 
Lord  Campbell,  in  Westacer  v.  Perkins,  a  case 
exactly  like  the  present,  except  that  it  arose  on  a  local 
turnpike  instead  of  a  harbour  Act.  The  principle 
appears  to  be  exactly  the  same.  There  were  exemp 
tions  there  almost  the  same  as  those  here,  but  Loni 
Campbell  says  that  '*from  time  immemorial  the  Sove- 
reign has  been  exempt  from  toll ;  and  when  tolls  are 
imposed  by  statute,  there  is  an  implied  exemption  of 
tlie  Sovereign's  property,  either  in  her  own  personal 
use,  or  in  that  of  her  household."  Looking,  then,  at 
these  two  rales  of  law,  which  have  been  established 
by  so  many  authorities,  we  should  be  going  directly 
contrary  to  them  if  we  were  to  say  that  this  Act 
encroached  upon  the  prerogative  of  the  Crown,  and  that 
in  the  absence  of  all  express  enactment  the  Crown 
were  liable  to  these  tolls.  Other  argoments  were 
addressed  to  us  from  the  particular  provisions  of  the 
Act,  from  which  the  conclusion  was  drawn  on  one 
side  that  the  Crown  was  intended  to  be  bound,  and 
on  the  other  side  that  it  was  not ;  but  I  do  not  look 
so  mnch  at  these  particular  provisions,  as  at  the 
general  principle  established  by  the  hi^est  autho- 
rities, that  in  the  absence  of  any  express  enactment, 
the  Crown  is  not  liable  to  tolls. 

C&OMPTOK,   BULOKBURK,    and   KSLLOR,  JX,   COD* 

curred. 


4  Feb.  1866.] 
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26  Jan.  1865. 


Regina  V,  The  Parish  of 

AfiKEETON. 


5  <(r  6  Will.  4,  c.  50,  «.  94,  ^5— Highway^ 
yon-repair  —  Liability  Denied  —  Order  hy 
Justices  of  Indictment 

Where,  on  the  hearing  of  a  stimmons,  under  5  <£;  6 
Will.  4,  c.  50,  8S.  94  attd  95,  respecting  the  repair  of  a 
road,  the  obligation  of  the  repairs  is  denied  on  the  part 
of  the  parish,  on  the  ground  that  the  road  is  not  a  high- 
way, the  Justices  have  no  poujer  to  order  an  indict- 
riuntfor  the  non-repair  to  be  preferred  against  the  parish 
unthout  hearing  evidence,  and  being  satisfied  that  it  is  a 
highicay.  And,  qnsre,  whetJier  they  can  order  an  in- 
dictment in  any  ease  except  that  of  an  admitted  high- 
mij. 

An  information  on  oath  having  been  laid  before  a 
Justice  of  the  Peace  for  the  division,  that  a  certain 
highway,  in  the  township  of  Askerton  in  Cumberland, 
was  out  of  repair,  and  that  the  to\^'n8hip  was  charge- 
able, the  Justice  granted  a  summons,  and  the  com- 
plainant, and  the  surveyors  of  the  parish,  appeared  at 
a  Special  Sessions  before  the  Justices.  On  being 
asked,  the  surveyor  denied  the  liability  of  the  parish 
to  repair,  on.  the  ground  that  the  road  in  question  was 
not  a  public  highway.  The  Justices  thereupon  re- 
fused to  hear  evidence  as  to  its  being  a  public  high- 
way, and  made  an  order  for  a  bill  of  indictment  to  be 
preferred  a^^ainst  the  parish,  conceiving  that  they 
were  compelled  to  do  so  by  5  &  6  Will.  4,  c.  50, 
S.95. 

5  &  6  Will.  4,  c.  50,  s.  94,  enacts  that  if  aAy  high- 
way is  out  of  repair,  and  information  thereof  on  oath 
is  given  to  any  Justice,  he  shall  require  the  surveyor 
of  the  pariah,  or  other  person  chargeable  to  appear 
l)efore  the  Justices  at  a  special  Sessions.  Section  95 
enacts,  "  that  if  on  the  hearing  of  any  such  sununons 
respecting  the  repair  of  any  highway  the  duty  or 
obligation  of  such  repairs  is  denied  by  the  surveyor 
on  behalf  of  the  inhabitants  of  the  parish,  or  by  any 
other  party  charged  theremth,  it  shall  then  be  lawful 
for  such  Justices,  and  they  are  hereby  required  to 
<iirect  a  bill  of  indictment  to  be  preferred "  at  the 
Assizes  or  Quarter  Sessions  against  the  inhabitants  of 
the  parish,  or  the  party  to  be  n^med  in  such  order 
for  the  non-repair,  '*  and  the  costs  of  such  prosecution 
shall  be  directed  by  the  Judge  of  Assize  before  whom 
the  Indictment  is  tried,  or  by  the  Justices  at  such 
Quarter  Sessions,  to  be  paid  out  of  the  rate  made  in 
pursuance  of  this  Act  in  the  parish.'' 

Hayes,  SeiiL,  having  last  Term  obtained  a  mle  nisi 
for  a  eerHorari  to  issue  and  bring  up  the  above  order 
of  the  Jiutices^ 

M*Leod  now  showed  cause. 
The  JusticeB  were  right,  for  the  statute  gives  them 
no  optkniy  where  the  liabiltty  of  the  parish  is  dis- 


puted.    The  only  inquiry  they  can  make  is,  as  to  the 
state  of  the  road, 

£x  parU  Bartlett,  30  L.  J.  M.  C.  65  ; 
Begina  v.  Amould,  8  El.  &  Bl.  550  ; 
is  similar,  and  is  conclusive. 

[Blackburn,  J. — Supposing  a  private  road  in  a 
gentleman's  park  is  alleged  to  be  out  of  repair,  must 
the  Justices  order  the  indictment  against  the  parish  ?  ] 

Yea     I  see  no  escape  from  going  that  length. 

[CocKBUKN,  C.J. —Section  95  saddles  the  parish 
with  the  costs  ;  but  it  would  be  a  great  injustice  that 
the  parish  should  i>ay  the  costs  of  such  an  indict- 
ment.] 

Yes ;  but 
Regina  v.  Ueanor,  6  Q.  B.  745, 
decides  that,  where  the  road  is  not  really  a  highway, 
the  Judge  has  no  power  V>  direct  the  costs  to  be  paid 
out  of  the  highway  rate;  and  Campbell,  C.J.,  thus 
answered  the  same  objection,  in 

Regina  v.  Arnould,  27  L.  J.  M.  C.  93. 
**  Highway,"  in  sections  94  and  95,  simply  means  the 
place  where,  and  is  not  descriptive  of  the  nature  of 
the  road.  Besides,  the  information  on  oath  is 
priijid  facie  evidence  of  its  being  a  highway ;  and 
the  order  recites,  *•  Where^  a  certain  highway,"  &c. 

Hayes,  SerjL,  in  support. 

The  Justices  were  wrong.  Section  95  only  applies 
where  it  is  an  admitted  highway,  and  the  liability  to 
repair  is  denied  on  other  grounds.  The  Justices,  at 
all  events,  ought  to  have  heard  evidence.  Ex  parte 
Bartlett  and  Regina  v.  Ueanor  are  in  my  favour. 

CocKBURN,  C.J. — The  rule  must  be  made  absolute. 
It  is  not  necessary  here  to  decide  the  question,  whether 
the  Justices  have  authority  und#r  this  Act  to  order  an 
indictment  to  be  preferred  only  where  the  highway  is 
admitted  to  be  a  highway  ;  but  it  is  quite  clear  that 
it  is  not  simply  because  a  surveyor  denies  the  liability 
of  the  parish  to  repair,  that  the  Justices  can  order  an 
indictment.  The  Justices  must,  at  all  events,  have 
before  them  facts  to  lead  them  to  the  inference  that 
it  is  a  highway,  which  they  had  not  here,  for  they 
refused  to  enter  into  the  question  at  all.  Whatever 
may  be  the  true  construction  of  the  statute  as  to 
the  meaning  of  the  word  "highujay'*  (whether  it  is 
only  in  the  case  of  an  admitted  highwfty  that  the 
order  can  be  made  or  not),  here  the  Justices  stopped 
far  short  of  what  they  ought  to  have  satisfied  them- 
selves about. 

Blackburn,  J. — I  also  think  that  the  Justices  were 
not  justified  in  ordering  the  indictment.  I  think  both 
sections  94  and  95  are  based  on  this,  that  the  road  is 
a  highway  out  of  repair.  Regina  v.  ffeanor  shows 
quite  clearly  that  it  is  only  where  the  road  is  really  a 
highway  that  the  order  should  be  made.  When  the 
road  is  admitted  to  be  a  highway,  then  it  is  quite  clear 
that  the  order  is  to  be  made.  Where  it  is  alleged  on 
one  side  and  denied  on  the  other,  that  the  road  is  a 
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highway,  then,  if  the  Justices  were  held  bound  to  make 
the  order  in  every  case,  we  can  easily  imagine  a 
redudio  ad  olmtrdum—aBf  for  instance,  where  the  road 
is  in  a  gentleman's  private  park.  In  a  case  where,  it 
being  alleged  on  one  side  to  be  a  highway,  and  deni^ 
on  the  other,  the  Justices  hear  evidence  and  come  to 
the  conclusion  that  it  is  not  a  highway,  then  it  is  clear 
that  they  should  not  order  an  indictment ;  but  if  after 
hearing  evidence  they  come  to  the  conclusion  that  it  is 
a  highway,  then,  whether  they  ought  to  order  an  in- 
dictment in  such  a  case  is  a  doubtful  question,  which 
we  need  not  decide  here.  All  that  we  now  decide  is, 
that  in  this  case  the  Justices  were  wrong. 


Mellor,  J.,  concurred. 


Q.B. 

iOJjiS.  1866. 


I  — 


Utile  dbsoltUA. 


Parr. 


Common  Law  Procedure  Act,  1854,  «.  51 — 
Interrogatories  by  Plaintiff— Definite  caitse  of 
Action — Fishing  Application — Interrogatories 
he/ore  Declaration. 

The  Court  re/used  the  plaintiffs  a  ntle  nisi,  to  etdmi- 
nister  interrogatories  to  the  defendant  after  writ  and 
appearance,  hut  before  declaration,  where  the  plaintiffs' 
affidavits  disclosed  fo/cts  from  which  the  plaintiffs  be- 
lieved they  had  a  good  cause  of  action,  but  cotUd  not 
without  interrogatories  decide  in  whaiform  to  draw  the 
declaration. 

Quaere,  per  Cockburn,  C.J.,  whether,  under  the 
Cormmon  Law  Procedure  Act,  1854,  s,  51,  interroga- 
tories can  be  delivered  befote  declaration.  ' 

Watkin  Williams,  for  the  plaintiffs,  moved  for  a  rule 
nisi,  calling  on  the  defendant  to  show  cause  why 
interrogatories  should  not  be  administered  to  her 
by  the  plaintiffs  after  writ  and  appearance  but 
before  declaration,  upon  affidavits  that  the  plain- 
tiffs were  a  firm  of  attorneys ;  that  certain  private 
and  important  papers  were  invariably  kept  carefully 
guarded  at  their  office,  under  the  care  of  themselves 
or  one  confidential  clerk,  and  were  never  seen  by  any 
one  else ;  that  one  day  the  defendant  came  to  their 
office  and  showed  them  copies  of  several  of  these 
papers  ;  and  that  on  inquiry  she  said  she  had  obtained 
the  information  by  clairvoyance  and  spiritualism ; 
that  the  plaintiffs  then  found  one  of  the  original 
papers  was  missing ;  and  that  the  papers,  having  never 
been  shown  to  her  or  to  any  one,  and  having  never 
been  out  of  the  plaintiffs*  own  custody,  the  defendant 
must  either  have  committed  a  trespass  when  the 
room  containing  the  papers  was  accidentally  left  un- 
guarded, or  have  tampered  with  their  clerks ;  that 
they  believed  they  had  a  good  cause  of  action  against 
her,  but  without  interrogatories  could  not  frame  the 
declaration. 

By  the  Common  Law  Procedure  Act,  1854,  s.  51, 


<*  In  all  causes  in  any  of  the  Superior  Courts,  by 
order  of  the  Court  or  a  Judge,  the  plaintiff  may 
with  the  declaration,  and  the  defendant  may  ivitii 
the  plea,  or  either  of  them  by  leave  of  the  Court 
or  a  Judge  may,  al  any  other  time,  deliver  to  the 
opposite  party  or  his  attorney,**  interrogatories  in 
writing,  &c. 

WilUams.-'ThA  words  "at  any  other  time  "mean 
before  declaration.  Here  the  plaintiffB  cannot  decWe 
without  interrogatories,  for  they  do  not  know  whether 
the  action  must  be  in  trespass,  or  trover,  or  on  the 
case  for  tampering  with  their  clerks. 

[CocKBiTRN,  C.  J. — I  am  always  for  giving  the 
largest  possible  scope  to  this  enactment  afUr  i  party 
has  entitled  himself  to  claim  the  benefit,  by  declaring 
if  a  plaintiff,  or  by  pleading  if  a  defendant,  but  I  doubt 
whether,  under  this  statute,  interrogatories  can  W 
delivered  before  declaration,  unless  you  have  authority 
for  it.] 

[Blackburn,  J.— This  is  merely  a  fishing  appli* 
cation.] 

CocKBiTRN,  C.J. — We  shall  not  grant  a  rule.  The 
statute  evidently  points  to  the  time  of  delivering  tb<> 
declaration  as  the  time  after  which  interrogatories  may 
be  delivered.  Now  in  this  case,  not  only  is  no 
declaration  delivered,  but  Mr.  WiUiams  says  he  does 
not  know  how  to  declare — ^in  other  words,  he  does  not 
know  whether  he  has  a  cause  of  action  or  not.  I 
doubt  if  it  ever  was  the  intention  of  the  Legislature  to 
allow  interrogatories  where,  as  in  this  case,  the  object 
of  the  party  seeking  to  administer  them  is  not  to  ests- 
blish  a  particular  cause  of  action,  but  to  find  out  vhit 
cause  of  action  the  party  has.  In  the  exercise  of  our 
discretion,  I  think  we  ought  not  to  allow  interroga- 
tories before  declaration  where,  as  here,  the  phuntiffs 
have  other  modes  of  attaining  their  object ;  namely, 
by  declaring,  then  administering  interrogatories,  anJ 
then,  if  the  answers  show  that  the  declaration  » 
wrongly  framed,  by  amending  the  declaration;  or, 
secondly,  by  at  first  putting  more  than  one  connt 
into  the  declaration,  so  as  to  include  the  grievance 
under  one  of  them,  and  then  abandoning  the  nn* 
necessary  counts.  I  do  not  think  we  should  bo 
justified  in  setting  a  precedent  which  might  easily  be 
abused. 

Crompton,  J. — I  am  of  the  same  opinion.  The 
general  rule  always  used  to  be,  that  interrogatories 
should  not  be  delivered  till  after  issue  joined.  My 
Brother  Wightman,  I  know,  generally  acted  on  that 
rule  ir  possible,  and  at  all  events  did  not  allow  them 
till  after  plea.  This  is  a  mere  question  for  our  dLscre- 
tion,  and  I  cannot  see  that  there  is  any  hardship  on 
the  plaintiffs,  for  they  can  declare  in  different  ways. 

Blackburn,  J. —I  also  think  we  cannot  interfere 
here.  Mr.  Williams'  object  in  asking  for  intenogt- 
tories  is  not  merely  that  he  may  save  time,  but  becin» 
he  does  not  really  know  what  his  canae  of  ftctioB  is. 
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I  cannot  see  what  cause  of  action  there  can  be  in  this 
case  that  would  not  be  embraced  by  trover.  The  very 
essence  of  our  jurisdiction  in  this  matter  is,  that  we 
should  see  what  the  nature  of  the  action  is  before  we 
grant  interrogatories.  It  will  not  do  merely  to  show 
that  the  plaintiff  has  a  cause  of  action.  Interrogatories 
are  generally  granted  as  ancillary  to  and  in  aid  of  the 
plaintiff's  case  after  he  has  shown  the  nature  of  it,  and 
they  are  certainly  never  to  be  allowed  in  support  of  a 
case  where  the  party  himself  cannot  teU  what  his  cause 
of  action  is. 

Mellob,  J. — I  concur.  The  plaintiffs  ought  to 
come  with  a  definite  affidavit  of  the  ground  of  their 
action,  which  they  have  not  here. 

Rule  refused. 

Note.  —  See  as  to  allowing  interrogatories  before 
declaration, 

Orewes  v.  Morrison,  26  L.  T.  288, 
Campbell,  C.  J.,  and 

Jamea  v.  Bariis,  25  L.  J.  C.  P.   183 ;  and  17 
C.  B.  598, 
per  Jervis,  C.J. 


Se^ma  v.  Weal  Torrington,  Burr.  S.  C.  293  ;         j 
OameU  v.  Perrand,  6  B.  &  C.  611. 
[Black BTTRN,  J.— That  case  does  not  apply.] 
The  notice  not  to  meet  on  the  8th,  and  the  precept 
which  the  coroner  issued  summoning  the  jury  for  the 
I  12th,  were  equivalent  to  a  formal  adjournment. 
I      [CocKBURN,  C.J. — The  Court  being  dissolved,  the 
j  precept  to  summon  the  jury  on  the  12th  was  worth- 
less, and  the  jurors  need  not  have  obeyed  it.    When 
.  once  they  were  allowed  to  disperse,  they  were  no 
longer  seised  of  the.case.] 

ffenrij  James,  in  support,  was  not  called  upon. 

I     Per  Curiam,    {Cockbuni,   C.J.,    Blackburn    and 

I  Mellor,  JJ.)^ 

Rule  absolute  ufUhmit  costs. 


31  Jan.  1865. 


:.i 


Beoixa  v.  Coroner  of  Dover. 


C.  P. 

28  Jan.  1865. 


Fe»sard  v.  Muonieb. 


Coroner — InqtUsition  —  Adjournment  —  Coram 
non  judice. 

All  the  evidence  having  been  taken  on  a  coroner's 
inquest,  and  the  jury  having  on  the  5ih  of  August 
delivered  a  vjriUen  verdict,  the  coroner  then  adjourned 
the  case  to  the  Wi  of  August,  that  the  inquisition  might 
he  carefully  drawn  up  for  the  jury  to  sign  on  that  day. 
Before  the  Sth  of  August  the  coroner  gave  notice  to  the 
jury  not  to  attend  on  that  day,  and  neither  he  nor 
the  jury  attende4  on  that  day.  The  coroner  afterwards 
issued  his  precept  summoning  the  jury  for  the  Vlth  of 
August,  on  which  day  lie  and  they  attefidedf  and  the 
inquisition  was  signed : — 

Held,  thai  the  Court  not  having  been  held  on  the 
^th  of  August,  the  proceedings  on  the  \Wi  were 
ct)ram  non  judice,  and  that  the  inquisition  must  be 
quashed. 

The  facts  are  also  reported  in  5  N.  R.  198. 
The  inquisition  having  been  brought  up  by  cer- 
tiorari, 

Parry,  Serjt.,  and  Prancis,  showed  cause  against  a 
rule  to  quash  it. 

The  meeting  on  the  12th  of  August  was  good,  for 
the  jurors  merely  met  to  sign  the  inquisition,  having 
already  delivered  a  written  verdict.  The  signing  was 
a  mere  ministerial  act. 

[CocKBURN,  C.J. — Ko  ;  for  when  they  came  to  read 
the  inquisition  and  saw  how  it  was  drawn  up,  they 
might  say  the  legal  effect  was  not  what  they  intended, 
and  might  refuse  to  sign  it.] 

2  B.  Just.  87,  "Coroner,"  s.  7  (ed.  1845) ; 


Composition  Deed — No  Payment  or  Tender  of 
Composition — Creditor  Resident  out  of  Eng- 
land— Wheiker  Debtor  hound  to  seek  him. 

A  plea  setting  up  a  composition  deed  not  executed  by 
the  plaintiff,  but  complying  with  all  the  requisitions  of 
sections  185—187  of  the  Bankruptcy  Act  of  1861,  by 
which  the  defendant  covenanted  to  pay  his  creditors  a 
composition  on  a  qiven  day,  and  in  consideration  of  the 
said  covenant,  the  creditors  released  the  defendant  (i?i 
default  of  payment,  the  deed  to  be  void),  alleging  that 
the  defendant  has  always  been,  and  still  is  ready  and 
willing  to  pay  to  the  plaintiff  the  said  composition,  and 
that  all  conditions  having  been  performed,  and  all 
things  having  happened  necessary  in  that  behalf,  the 
plaintiff  became  and  was  and  is  bound  by  the  said 
deed  as  if  lie  had  executed  the  same : — 

Held  bad,  for  not  alleging  payment  or  tender  of  the 
composition. 

Wlierc  A  in  England  contracts  with  B,  who  at  the 
I  tirne  of  the  contract  to  A's  knowledge,  resides  and  carries 
I  an  business  in  Paris,  to  pay  B  a  sum  of  money  on  a 
giveii  day,  Bneed  not  co7ne  into  England  to  enforce  pay- 
ment, but  A  must  find  out  B,  and  pay  him. 

Declaration.— That  the  plaintiff  on  the  1st  day  of 
August,  1862,  by  his  foreign  bill  of  exchange,  made  at 
Paris,  in  the  empire  of  France,  now  overdue,  directed 
to  the  defendant,  required  the  defendant  to  pay  to  the 
plaintiff  27Z.  lOs.,  three  months  after  date,  and  the 
defendant  accepted  the  said  bill,  but  did  not  pay  the 
same. 

Second  count,  for  goods  sold  and  delivered,  for 
interest  and  on  accounts  stated* 

Plaintiff's  claim  35^. 

2nd  plea. — That  after  the  accrual  of  the  plaintiff's 
claim  in  the  declaration  mentioned,  and  before  this 
action,  ho  the  defendant  became  and  was  adjudicated 


to  be  bankrupt  within  the  meaning  of  the  statutes 
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in  force  concerning  bankrupts,  and  that  at  the  first 
meeting  of  creditors  duly  held  after  such  adjudication, 
three-fourths  in  number  and  value  of  such  creditors 
present  and  represented  at  such  meeting,  duly  resolved 
that  a  proposal  of  the  defendant  then  and  there  made 
to  pay  a  composition  of  5s.  in  the  pound  on  the  8th  day 
of  May,  1863,  in  discharge  of  his  creditors*  claims,  should 
be  accepted  ;  and  that  the  estate  of  the  said  defendant 
should  be  woimd  up  under  a  deed  of  composition  in 
the  terms  of  the  said  proposal,  and  that  an  application 
should  be  made  by  the  defendant  to  the  Court  to  stay 
the  proceedings  in  the  said  bankruptcy,  until  the  said 
8th  day  of  the  said  last-mentioned  month  of  May, 
at  11  o'clock  in  the  forenoon  precisely.  And  the 
Registrar  of  the  said  Court  of  Bankruptcy  did  duly 
report  such  resolution  to  the  said  Court,  and  such 
Court  did  afterwards,  on  the  11th  day  of  April  in  the 
year  last  aforesaid,  after  finding  that  the  said  resolu- 
tion had  been  duly  carried,  and  that  its  terms  were 
reasonable  and  calculated  to  benefit  the  general  body 
of  the  creditors  under  the  said  estate,  confirm  the  said 
resolution,  and  made  order  accordingly ;  and  also  that 
all  further  proceedings  in  the  defendant's  said  bank- 
ruptcy should  be,  and  the  same  were  thereby  stayed  and 
suspended  for  one  month  from  the  said  last-mentioned 
day.  And  the  defendant  says,  that  he  the  defendants 
after^vards  duly  produced  to  the  said  Court  for  its 
consideration,  a  deed  of  composition,  signed  by  and 
on  behalf  of  three-fourths  in  number  and  value  of  all 
his  said  creditors. 

Tlio  plea  then  sets  forth  the  deed  made  the  2nd  of 
April,  1868,  between  the  defendant  of  the  one  part, 
and  the  persons  whose  names  and  seals  were  there- 
under subscribed  and  set,  and  all  other  persons  cre- 
ditors at  the  date  thereof  of  the  bankrupt,  of  the  other 
part ;  by  which,  in  consideration  of  the  release  there- 
inafter contained,  the  defendant  covenanted  with  the 
parties  of  the  second  part,  that  he  would,  on  or  before 
the  8th  of  May  then  next,  pay  unto  each  and  every 
of  the  said  parties  of  the  second  part,  a  composition 
of  58.  in  the  pound  on  the  amount,  and  in  full  dis- 
charge of  their  respective  debts  and  claims,  and  in 
consideration  of  the  said  covenant  the  said  several 
creditors,  parties  of  the  second  part,  did  each  of  them 
release  the  defendant  from  all  actions,  suits,  claims,  and 
demands  whatsoever,  which  the  said  parties  of  the 
second  part,  or  either  of  them  then  had  against  the  de- 
fendant. The  deed  contained  a  proviso  that  it  should 
not  affect  any  mortgages,  charges,  or  other  securities 
or  liens,  which  any  of  the  jtarties  of  the  second  part 
might  have  upon  the  estate  of  the  defendant,  or  any 
bonds,  bills,  notes,  or  other  securities  given  or  payable 
by  any  other  person  by  way  of  security,  for  any  debt 
due  from  the  defendant  to  either  of  the  said  parties  of 
the  second  part — and  another  proviso,  that  if  the  defen- 
dant should  make  default  in  payment  of  the  said 
composition  on  the  said  8th  day  of  May,  and  such 
composition  should  remain  unpaid  for  fourteen  days 
alter  that  day,  the  release  should  be  void.     The  deed 


was  executed  by  the  defendant,  and  the  names  and 
seals  of  twenty-four  creditors  annexed. 

And  the  defendant  further  says,  that  the  said  Court 
of  Bankruptcy  (after  the  proper  preliminaries)  did 
order  and  declare  that  such  deed  had  been  completely 
executed,  and  also  directed  that  the  same  be,  and  it 
was  thereupon  registered  with  the  Chief  Registrar  of 
the  said  Court  of  Bankruptcy ;  and ...  all  the  matters 
aforesaid  happened  before  this  suit,  and  at  the  time 
of  the  happening  thereof  the  plaintiff  was  a  creditor  of 
the  defendant  in  respect  of  the  sums  of  money  and 
causes  of  action  herein  pleaded  to  within  the  meaning 
of  "  the  Bankruptcy  Act,  1861."  And  also  that  the 
defendant  has  always  been  and  still  is  ready  and 
willing  to  pay  to  the  plaintiff  the  said  composition  or 
sum  of  5s.  in  the  pound  on  the  amount  of  the  said 
sum  herein  pleaded  to  according  to  the  provisions  of 
the  said  deed  of  composition.  And  also  that  all  con- 
ditions having  been  performed,  and  all  things  harii^ 
happened  necessary  in  that  behalf^  the  plaintiff  be- 
came and  was  and  is  bound  by  the  said  deed  of  com- 
position, as  if  he  had  been  a  party  thereto  and  had 
duly  executed  the  same. 

Demurrer  to  the  gnd  plea,  on  the  ground  that  the 
plea  shows  no  payment  on  the  tender  of  the  composi- 
tion to  the  plaintiff  at  or  before  the  time  appointed. 
Joinder  in  demurrer. 

2nd  replication  to  the  2nd  plea,  that  the  defendant 
made  default  in  the  payment  of  the  said  composition 
on  the  said  8th  day  of  May,  1863,  and  the  said  com- 
position remained  unpaid  to  the  plaintiff  for  more 
than  fourteen  days  next  after  that  day,  and  the  said 
composition  still  remains  unpaid  to  the  plaintiff,  and 
that  the  same  never  has  been  paid  or  tendered  to  the 
l>laintiff. 

3rd  rejoinder  to  the  2nd  replication. — ^That  the 
plaintiff  was  not  on  and  during  the  said  8th  day 
of  May,  in  such  replication  mentioned,  and  for 
the  space  of  fourteen  days  next  after  that  day,  within 
the  realm  of  England,  but  was  out  of  the  realm  of 
England. 

2nd  surrejoinder  to  the  3rd  rejoinder.— That  the 
plaintiff  was  a  native  of  the  empire  of  France,  and 
long  before  the  accruing  of  the  said  debts  in  the  decla- 
ration mentioned,  was  and  has  always  thence  hitherto 
been  resident  and  carried  on  his  business  at  Paris  in 
the  said  empire,  and  not  in  England,  and  that  the 
plaintiff  was  not  in  England  at  the  time  of  the  con- 
tracting or  accruing  of  the  said  causes  of  action,  aod 
that  the  said  bill  of  exchange  in  the  said  declaration 
mentioned  was  drawn  by  the  plaintiff  at  Paris  afore- 
said, and  was  given  by  the  defendant,  and  the  said 
accounts  were  stated  for  and  in  respect  of  the  price  of 
certain  goods  which  were  supplied  by  the  plaintiff  to 
the  defendant,  and  the  said  goods  mentioned  as  sold 
and  delivered  in  the  second  count  were  also  supplied 
and  sent  by  the  plaintiff  from  his  said  place  of  business 
at  Paris  to  the  defendant,  and  that  the  plaintiff  was 
not  iu  England  at  the  time  of  the  making  of  the  said 
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deed  by  the  defendant,  of  all  which  premises  the 
defendant  had  notice  at  the  time  of  the  executing  of 
the  said  deed  by  him,  and  that  the  plaintiff  had  not 
notice  of  the  making  thereof,  or  at  the  time  of  the 
making,  or  on  the  said  8th  day  of  May,  1863,  or 
vithin  fourteen  days  after  that  day. 

Demurrer  to  the  2nd  surrejoinder,  on  the  grounds, 
1st,  that  notwithstanding  the  allegations  of  fact  in 
the  said  surrejoinder  alleged,  yet  the  defendant  was 
not  bound  in  law  to  seek  out  the  plaintiff  in  Paris  or 
elsewhere  out  of  England,  to  pay  or  tender  to  him  the 
composition ;  2nd,  that  such  surrejoinder  does  not  allege 
that  a  reasonable  time  elapsed  between  the  time  of 
payment  in  the  composition-deed  mentioned  and  the 
commencement  of  this  suit,  within  which  the  defen- 
dant could  seek  out  the  plaintiff  in  Paris  or  else- 
where out  of  England,  and  pay  to  him  the  said  com- 
position ;  3rd,  that  it  is  consistent  with  the  said 
surrejoinder  that  the  said  composition  was  not  paid 
by  the  defendant  to,  or  received  by,  the  plaintiff, 
through  his  own  default. 

Joinder  in  demurrer. 

Doicdesvoellt  for  the  plaintiffs,  in  support  of  the 
demurrer  to  the  2nd  plea,  and  of  the  2nd  surrejoinder 
to  the  3rd  rejoinder  to  the  2nd  replication  to  the  same 
plea. 

1st  The  deed  operated  as  a  covenant  not  to  sue, 
and  if  so,  cannot  be  pleaded  in  this  form.  It  might 
possibly  be  pleaded  as  an  equitable  plea,  but  even  then 
would  have  to  aver  compliance  with  the  condition. 
The  release  is  not  absolute,  for  there  is  a  proviso  for 
certain  secarities  to  be  still  available, 

Solly    and    Another    v.    Forbes    and    Another , 

2  B.  &  B.  38  ; 
Willes  and  Others  v.  Dc  Castro,  27  L.  J.  C.  P. 

243; 
Price  v.  BarJeer,  24  L.  J.  Q.  B.  180  ;  4  El.  &  Bl. 
760. 
[Willes,  J.— Is  it  mentioned  on  the  record  that  there 
were  any  such  securities  existing  ?] 

No.  But  that  is  a  matter  within  the  knowledge  of 
the  defendant,  and  not  within  ours. 

2nd.  Payment  of  the  composition  being  the  act 
which  was  to  discharge  the  defendant,  the  plea  is  bad, 
for  not  averring  such  payment  or  tender, 

Cumber  v.   Waiui  (note),  1  Sm.  L.  C.  295,  and 
cases  there  cited. 
Readiness  and  willingness  is  not  sufficient, 
Hazard  v.  Mare,  6  H.  &  N.  434 ;  30  L.  J.  Ex. 
97. 
[Williams,    J.,    referred    to    some    remarks   of 
Turner,  L.J.,  in 

Squire  v.  Ford,  9  Hare,  47.] 
3rd.  When  A,  in  England,  contracts  with  B,  resid- 
ing in  France,  to  pay  B  a  sum  of  money  on  a  given 
day,  B  need  not  come  into  England  to  enforce  pay- 
ment, but  A  must  find  out  B,  and  pay  him. 
This  question  arises  in 


Co.  Lit.  §  340  ; 

Shep.  Touch.  378  (8th  ed.)  ; 
which  are  relied  on  by  the  defendant. 

But  in  the  case  there  put,  the  person  to  be  paid  is 
himself  the  cause  of  his  not  being  paid.  A  liter,  where 
the  i)erson  to  be  paid  is  known  at  the  time  of  the  con- 
tract to  be  residing  abroad. 

Tapping,  for  the  defendant,  in  support  of  the  plea 
and  of  the  demurrer  to  the  second  surrejoinder. 
The  deed  is  a  good  bar, 

Keyes  v.  Elkins,  5  N.  R.  218  (Q.  B.). 
The  general  averment  of  performance  of  conditions 
precedent  is  sufficient, 

Common  Law  Procedure  Act,  1852,  §  57  ; 
Bently  v.  Dawes,  9  Exch.  666. 
The  defendant  was  not  bound  to  seek  the  plaintiff 
out  of  England, 
Co.  Lit.  §  340  ; 
Shep.  Touch.  278  (8th  ed.) ; 
Cranky  v.  Hillary,  2  M.  &  Sel.  120  ;  per  Dam- 
pier,  J.,  at  p.  122  ; 
Haldane  v.  Johnson,  8  Exch.  689  ;  per  Martin,  B., 

at  p.  695  ; 
Rothschild  v.  Currie,  1  Q.  B.  43  ; 

Dowdesicell,  in  reply,  cited, 
London  Dock  Company  v.  SinnoU,  8   El.  &  Bl. 
347 ;  27  L.  J.  Q.  B.  129. 

Erle,  C.J.— I  think  our  judgment  should  be  for 
the  plaintiff.  It  is  not  necessary  for  us  to  decide  the 
question,  whether  this  plea  has  been  pleaded  rightly 
as  a  release,  or,  whether  it  should  have  been  pleaded 
as  a  covenant  not  to  sue.  The  plea  is  bad  for  not 
showing  any  payment  or  tender  of  the  composition. 
The  deed  was  to  be  void,  unless  the  composition 
should  be  paid  on  a  certain  day.  All  that  is  averred 
in  the  plea  is,  that  the  defendant  was  ready  and 
willing  to  pay  it,  and  that  is  not  enough.  The  gene- 
ral averment  of  performance  of  conditions  precedent 
only  relates  to  the  plaintiff's  being  bound  by  the  deed 
though  not  an  executingcreditor,— and  not  at  all  to 
any  subsequent  matter  such  as  payment  of  the  com- 
position. Then,  as  to  the  excuse  that  the  plaintiff 
was  abroad,  and  so  that  the  defendant  was  not  bound 
to  seek  him  out  and  pay  him,  there  is  a  distinction 
sustained  by  all  the  authorities,  which  is  this  :  if  the 
contract  had  been  made,  and  the  plaintiff  had  after- 
wards gono  abroad,  it  would  not  have  been  necessary 
for  the  defendant  to  follow  him.  But  it  appears  from 
the  surrejoinder  that  it  was  a  French  contract,  and 
that  the  plaintiff  was  living  abroad  before  and  at  the 
time  of  the  making  of  the  contract,  and  of  the  accru- 
ing of  the  causes  of  action.  This  being  so,  the 
plaint iff*8  absence  abroad  was  no  excuse.  The  plea 
is,  therefore,  bad,  and  the  surrejoinder  good. 

Williams,  Willes,  and  Khatino,  JJ.,  concurred. 
Judgment  for  the  plaintiff  on  both  demurrers. 
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NiELL  and  Others  v,  Whitworth 
and  Others. 


Non-delivery  of  Goods — Delivery  at  a  partictdar 
Place — Condition  j^recedent  to  Liability  to 
Accept — Stipulation  in  favour  of  Vendor, 

On  a  sale  of  cotton  the  bought  note  escpresMd  that  the 
plaintijfs  Ixmght  of  the  defendants  600  bales,  to  arrive 
per  ship  or  ships  {to  be  declared):  ''tJie  cotton  to  be 
taken  froni  the  jjuay  ;  customary  allowances  of  tare  and 
drafly  and  the  invoice  to  be  dated  from  date  of  delivery  of 
last  bale/*  The  ships  were  declared  and  arrived,  and 
the  cotton  teas  landed  on  the  quay,  and  afterwards 
warehoused  by  the  dock  authorities,  under  a  poioer 
authorising  theni  to  warehouse  goods  at  the  owner*s 
expense,  if  left  more  than  tioenty-four  hours  on  the 
quay.  The  plaintiffs  applied  for  delivery  of  the  cotton 
while  it  was  on  the  quay;  ih^  defendants  refused,  but 
offered  delivery  fro^n  the  warehouse:  but  the  plaintiffs 
refused  to  accept  from  the  warefiouse.  In  an  action  by 
,  them  for  non-delivery  of  the  cotton : — 

Held,  that  tJie  words,  "  the  cotton  is  to  be  taken  from 
tlie  quay,''*  did  not  constitute  delivery  at  the  quay  a  con- 
dition precedent  to  the  vendees  liability  to  accept,  but 
that  they  were  a  stipulation  in  favour  of  the  vendor  to 
enable  him  to  avoid  warehouse  charges,  and  that  they 
did  not  limit  the  time  for  delivery. 

Declaration  for  non-delivery  of  500  bales  of  cotton, 
claiming  damages  for  the  pkintiffa'  loss  of  profits,  and 
for  their  being  prevented  from  fulfilling  a  contract  i 
they  had  entered  into  for  a  resale  of  the  cotton. 

Pleas.—  !.  Traverse  of  sale  on  the  terms  alleged. 
2.  Traverse  of  breach.  3.  That  the  plaintifls  were  not 
ready  and  willing  to  accept.     Issue  thereon. 

The  cause  came  on  for  trial  before  Pigott,  B.,  at 
Liverpool ;  but  the  facts  were  taken  by  consent  on 
the  Judge's  notes,  and  a  verdict  entered  for  the 
plaintiffs. 

The  plaintiffs  were  cotton  merchants  in  London, 
and  on  the  2nd  of  October,  1863,  they,  through  their 
brokers,  Messrs.  Truman  &  Rouse,  entered  into  a  con-  ] 
tract  for  the  purchase  of  cotton  from  the  defendants,  ' 
who  were  cotton  merchants  at  Manchester.    The  con-  ; 
tract  was  in  the    usual  form  of  Liverpool   cotton 
contracts,  the  following  being  the  bought  note  :—         t 

"Bought  for  accomit  of  Messrs.  Niell,  brothers,  of 
B.   Whitworth  &   Brothers,    Manchester,   500  bales 
cotton,  at  15  Jrf.  per  lb.,  guaranteed  October  shipment,  ' 
to  arrive  from  Calcutta  to  Liverpool,  per  ship  or  ships. 

"The  cotton  guaranteed  fair  Bengal,  any  slight 
variation  in  mark  not  to  vitiate  this  contract  In  case 
of  dispute,  the  matter  to  be  referred  to  two  respectable 
brokers,  who  shall  decide  as  to  quality  and  the  allow- 
ance to  be  made.  I 

"  The  cotton  is  to  be  taken  from  the  quay :  customary 
allowance.*!  of  tare  and  draft,  and  the  invoice  to  be 
dated  from  date  of  delivery  of  last  bale.  I 


"  To  be  in  merchantable  condition  :  the  damaged  (if 
any)  to  be  rejected,  provided.it  cannot  be  made  mer- 
chantable. Should  cotton  be  transhipped  into  other 
vessels  arriving,  the  contract  to  hold  good ;  but  if  any 
of  the  vessels  be  lost,  the  contract  to  be  void,  so  far  as 
regards  such  ship  only. 

"Payment,  cash  within  ten  days,  made  equal  to 
ten  days  and  three  months.     Cash  on  account  before 
delivery,  if  required." 
I      On  the  8th  of  January,  1864,  the  ships  in  which  the 
I  cotton  was  to  arrive  were  declared,  according  to  the 
diatom  at  Liverpool  in  contracts  like  the  present; 
and  Truman  &  Rouse  gave  the  plaintiffs  a  memo- 
randum that   "Sellers  had  declared  the  following 
cotton— 250   bales   per   'Talavera;'    250  bales  per 
*  Fort  George. ' "     "  The  Talavera  "  arrived  at  Liver- 
pool  on  the  3rd  of  February,  1864,  with  a  cargo  of 
cotton,  and  finished  unloading  at  the  quay  on  the 
ISth.    The  dock  authorities  at  Liverpool  have  power,  if 
goods  are  left  on  the  quay  more  than  twenty-four 
hours,  to  warehouse  them  at  the  expense  of  the  owner, 
or  to  inflict  a  fine  upon  him.     While  the  cotton  in 
question  was  still  upon  the  quay,  the  defendants  were 
applied  to  for  a  delivery  order  for  250  bales,  under 
their  contract  with  the  plaintiflEs,  bat  refused  to  give 
it.    After  the  lapse  of  the  twenty-four  hours  the  dock 
authorities  removed  the  cotton  from  the  quay  to  ware- 
houses close  by  it,  and  then  the  defendants  offered  to 
deliver  to  the  plaintiffs  250  bales  at  the  contract  price : 
but  the  plaintiffs  refused  to  accept  them,  on  the  ground 
that  they  were  not  offered  ex  quay,  and  on  no  other 
ground.     "  The  Fort  George  *'  was  stranded  in  Caer- 
narvon Bay,  and  her  cargo  of  cotton  was  taken  out 
and  forwarded  to  Liverpool  by  railway ;  on.  its  arrival 
there  it  was  put  in  the  wreck  transit-sheds,  which  (as 
appeared  on  the  Judge^s  notes)  were  considered  a  part 
of  the  quay,  and  was  afterwards  warehoused  under  the 
same  circumstances  as  the  cargo  of  "  The  Talavera." 
The  defendants  offered  to  deliver  the  cotton  ex  ware- 
house, at  quay  weights  and  at  contract  price,  and  also 
to  cart  it  back  to  the  quay  and  deliver  it  there ;  bat 
both  offers  were  refused  by  the  plaintifls.    7%is  action 
was  brought  to  recover  the  difference  between  the 
contract  price  at  which  the   plaintiffs  bought  the 
cotton,  namely,  15)^.  a  pound,  and  the  price  at  which 
they  resold  it  on  the  28th  of  October,  1863,  namely, 
18id.  a  pound ;  and  a  verdict  was  enteitd  for  them 
for  such  difference. 

Last  tei*m,  Brett,  Q.C.,  obtained  a  rule  to  set  aside 
this  verdict  and  enter  it  for  the  defendants^  pursuant 
to  leave  reserved,  on  the  ground  that  the  simulation 
that  the  cotton  was  to  bo  taken  from  the  quay  was  in 
favour  of  the  vendor  and  not  of  the  pordnser,  or  if 
not  that  it  was  a  stipulation  only,  and  not  a  oondition 
in  the  jcontnict. 


Edward  Jame^,  Q.C.,  MeUitk^  <2-^-»  ^ 
now  showed  cause. 
The  cotton  should  liave  been  deUvend  it  M  tan 
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the  quay,  and  by  allowing  it  to  be  warehoused  the 
defendants  pat  it  out  of  their  power  to  Mfil  their 
contract  with  na.  They  had  no  right  to  extend 
the  time  and  deliver  under  another  contract.  That 
the  cotton  should  bo  ez-quay  is  a  condition  precedent 
to  the  defendants'  right  to  call  on  us  to  accept ;  it  is 
not  a  mere  stipulatioo,  nor  in  favour  of  the  vendor, 
for,  if  80,  nothing  would  have  been  easier  than  to 
have  said  that  the  cotton  should  be  taken  from  the 
qnay  by  the  vendee  "  if  required.'* 

Brdtf  Q.  C,  and  ffollcer,  in  support  of  the  rule. 
The  defendants  gave  the  plaintiffs  a  delivery  order 
before  action  brought :  and  to  recover  in  this  action 
the  plaintiffs  must  show  that  delivery  ex  quay  is  a 
condition  precedent  to  their  liability  to  accept ;  but 
the  provision  in  question  is  not  such  condition  prece- 
dent, if  it  is  a  stipulation  in  favour  of  the  vendor  : 
nor  is  it,  if  it  is  a  stipulation  in  favour  of  the  vendee, 
unless  it  goes  to  the  whole  consideration. 

It  is  a  contract  to  deliver  in  a  reasonable  time,  and 
not  in  twenty-four  hours ;  for  the  plaintiffs  might 
deliver  the  last  bales  in  the  ship ;  and  instead  of 
warehousing  after  the  twenty- four  hours,  the  dock 
authorities  might  fihe  the  owner  of  goods  left  on  the 
qnay ;  and  the  clause  in  the  contract  that  the 
damaged  cotton,  if  any,  is  to  be  rejected,  **  provided 
it  cannot  be  made  merchantable,"  clearly  contem- 
plates the  vendor  or  importer  keeping  it  more  than 
twenty-four  hours  on  the  quay.  If  the  cotton  was 
damaged  by  the  see,  he  would  have  to  dry  it ;  if  it 
was  dirty,  to  pick  it :  and  it  might  well  be  requisite 
for  him  to  warehouse  it.  The  stipulation,  therefore, 
is  in  favour  of  the  importer,  and  to  relieve  him  from 
the  liability  to  pay  warehouse  rent,  and  throw  it  on 
the  consignee.  The  cotton  is  to  be  '< taken  from" 
the  quay,  that  is  taken  by  the  vendee. 

A  cross-action  for  damages  will  lie  for  the  breach  of 
an  agreement  in  a  contract  which  is  an  independent 
agreement,  and  not  a  condition  precedent. 

Behn  v.  Bumess,  2  N.  R.  184;  32  L.  J.  Q.  B. 
204 ;  3  B.  &  S.  751 ; 

Itilckie  V.  Atkimony  10  East,  295 ; 

Tarrahoehia  v.  IfiekU,  1  H.  &  N.  183  ; 

Jonassohn  v.  Yaung^  2  N.  E.  390  ;  32  L.  J.  Q.  B. 
385. 

Erlb,  C.J. — I  am  of  opinion  that  this  rule  should 
he  made  absolute.  In  an  action  for  non-delivery  of  [ 
good^,  the  defendants  say,  they  were  ready  and  willing 
to  deliver.  But  the  plaintiff^  object  that  there  was  a 
condition  precedent  not  performed  by  the  vendors,  and 
that  tiierefore  the  contract  is  broken,  and  this  action 
brought.  The  question  is,  are  these  woids,  "The 
cotton  is  to  be  taken  from  the  quay,"  a  condition  pre- 
cedent  to  the  vendees  being  bound  to  accept.  Were 
the  defendants  bound  to  offer  the  cotton  on  the  quay  ? 
I  have  no  doubt  the  law  is  made  clearer  to  me  on 
this  difficult  question  by  the  judgment  of  my  Brother  , 
WUliuni  in  Behn  r.  Burmss;  and  the  distinctions 


which  decide  this  question  are  there  pointed  out  This, 
I  think,  is  an  independent  stipulation  for  the  benefit  of 
the  vendor,  and  the  vendee  cannot  insist  on  its  per- 
formance for  his  sako.  I  first  look  at  the  nature  of 
the  contract,  and 'then  at  its  terms.  After  the  more 
operative  words  come,  I  think,  provisions  in  favour  of 
the  vendor,  that  the  cotton  shall  be  taken  from  tho 
quay,  and  that  the  cnstomary  allowances  shall  bo 
mad^  for  tare  and  draft.  It  is  of  no  importance  to 
the  vendee  whether  ho  gets  tho  cotton  from  the  one 
place  or  the  other,  provided  he  is  not  put  to  expense 
thereby,  and  no  delay  is  occasioned.  The  provision 
is  for  the  purpose  of  saving  the  vendor  expense.  I 
am  also  clearly  of  opinion,  on  considering  the  contract* 
that  this  was  not  meant  as  a  stipulation  with  regard 
to  time,  because  there  is  nothing  to  show  which  500 
bales  out  of  the  ship  the  defendants  are  to  deliver ; 
and  it  would  be  a  performance  of  this  contract  if  they 
delivered  the  very  last  500  bales.  There  is  nothing 
to  show  that  this  should  be  oonstroed  as  a  stipulation 
for  time,  or  for  the  benefit  of  the  vendee ;  but  I  do 
see  good  reason  for  saying  that  it  is  in  favour  of  the 
vendor,  and  to  avoid  warehouse  rent 

'Williams,  J.,  concurred. 

WiLLBS,  J. — ^I  am  of  the  same  opinion.  It  at  first 
struck  me  that,  *'  to  be  taken  from  the  quay,"  must 
be  taken  literally,  as  a  stipulation  on  the  one  hand, 
with  a  corresponding  promise  on  the  other,  that  the 
vendor  should  offer,  and  the  vendee  take,  the  goods 
from  the  quay  ;  and  that  if  the  vendor  did  not  do  sof 
he  broke  his  contract ;  and  if  the  vendee  would  not 
take  from  the  quay,  he  broke  his.  But  after  the  argu- 
ment on  both  sides,  I  am  satisfied  that  this  literal 
interpretation  of  the  words  would  be  entirely  incoiTect. 
The  words  in  question  do  not  affect  the  qualiiy  or 
identity  of  the  goods  sold,  as  they  would  if  they  had 
been  "  to  be  taken  from  New  Orleans  or  Wilmington" ; 
and  there  is  no  stipulation  as  to  the  time  within  which 
the  contract  is  to  be  performed  ;  for  how  would  the 
contxact  stand  if  these  words  were  left  out  ?  It  would 
be  a  oontract  for  delivery  and  acceptance  in  a  reafon- 
able  time.  A  use  can  be  found  for  these  words,  "  to 
be  taken  from  the  quay,"  if  they  are  oonatrued  in  , 
favour  of  the  vendor ;  and  the  other  provisions  of  the 
clause  as  to  tare  and  draft  are  imposed  on  tho 
vendee  for  the  benefit  of  the  seller  ;  and  the  invoice  is 
to  be  dated  from  the  delivery  of  the  last  bale.  There- 
fore I  cannot  help  thinking  the  contract  stands  for 
delivery  and  acceptance  within  a  reasonable  time,  and 
under  raasonabla  circumstances ;  the  buyer  to  be  at 
the  c&arge  of  the  goods  after  they  are  put  on  the  quay, 
and  die  vendor  not  to  put  extra  charges  on  tiie  vendee 
by  reason  of  not  delivering  them  there.  Here  the 
seller  offered  to  take  the  goods  back  to  the  quay,  and 
fulfil  the  condition  of  the  contract,  without  any  ii^nry 
to  the  vendee  ;  so  that  if  delivery  from  the  quay  con- 
stitutes a  condition  precedent,  there  would  follow  this 
argwnunUun  ex  absurdo,  that  this  offer  would  not  do. 
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and  the  vendee  might  refuse  to  accept,  because  the 
vendor  was  bound  to  offer  from  the  quay  in  the  first 
instance.  In  making  the  stipulation,  locality,  I  think, 
was  not  before  the  minds  of  the  parties. 

Keating,  J. — I  am  of  the  same  opinion.  The 
provision  wa^  solely  for  the  benefit  of  the  vendor,  and 
amounts  to  this,  you  shall  take  delivery  from  the  quay 
if  I  am  there  and  offer  it ;  ^d  the  object  of  that  pro- 
bably was,  as  Mr.  Brett  said,  to  get  rid  of  warehouse 
cliarges.  That  is,  I  think,  a  reasonable  and  sensible 
construction  to  put  on  the  contract. 

jRule  aibsoluU, 


C.P. 

27  Jan.  1865 


:.! 


Ellwood  and  Another  v.  Christy 
and  Others. 

Infringement  of  Patent — Order  for  Account  of 
Profits — How  ProfUi  to  be  Assessed — Patent 
Law  Amendment  Act^  15  <£;  IG  Vict.  c.  83, 

1)1  an  action  for  the  iii/ringemerU  of  a  patent^  the 
Court  will  not  re/use  to  make  an  order  under  the  15  ik 
16  Vict.  c.  83,  s.  42,  for  the  master  to  take  an  account 
of  all  profits  made  by  the  defendajits  by  reason  of  their 
infringement  of  the  plaintiff's  patentf  on  an  ex  parte 
statement  on  affidavit  by  t/ie  defendants,  showing  what 
profits  they  have  made,  and  on  their  readiness  to  submit 
to  an  order  to  pay  the  sanve,  though  in  making  the  order 
the  Court  may  impose  terms.  Such  inquiry  before  the 
master  must  be  confined  to  the  profits  actually  made  by 
the  defendaiUs,  without  reference  to  t^ie  loss  incurred  by 
Vie  plaintiffs. 

Action  for  infringement  of  a  patent  granted  the  27th 
of  November,  1851,  and  assigned  to  the  plaintiffs  by 
indenture  of  February  5th,  1863,  duly  registered 
according  to  the  ''Patent  Law  Amendment  Act, 
1852."  Claim  5000^.,  and  a  writ  of  injunction,  and  for 
an  account  to  be  takeu  of  all  profits  which  had  been, 
or  which,  during  the  pendency  of  this  suit,  might  be 
made  by  the  defendants  by  the  infringement  of  the 
said  patent,  and  that  the  detendants  might  be  ordered 
to  pay  the  same  to  the  plaintiffs. 

Usual  pleas  of  denial. 

Particulars  of  breaches  showing  the  breaches  to  bo 
the  sale  by  the  defendants  between  the  5th  of  February, 
1863,  and  the  commencement  of  the  suit  (17th  April, 
1863),  of  hats  and  helmets  constructed  according  to 
the  patent. 

The  assignment  was  registered  under  the  statute  on 
the  14th  of  April,  1863. 

Action  tried  before  Erie,  C.J.,  and  a  special  jury  at 
the  sittings  after  last  Trinity  Term  for  Middlesex. 

Verdict  for  the  plaintiffs  on  all  the  issues. 

By  an  order  in  the  cause,  made  on  the  plaintiffs* 
application,  by  Erie,  C.J.,  dated  the  7th  of  July,  1864, 
the  verdict  was  entered  for  the  plaintiffs  on  all  the 
issues,  with  405.  damages,  subject  to  points  reserved  ; 


an  account  to  be  kept  from  the  date  of  the  verdict, 
mthout  prejudice  to  the  plaintiffs  making  an  applica- 
tion for  any  other  account  to  which  the  Court  might 
think  the  plaintiffs  entitled. 

On  the  15th  of  November,  1864,  a  rule  obtained  by 
the  defendants  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence,  was  discharged. 

On  the  25th  of  November,  1864,  T.  Aston,  for  the 
plaintiffs,  moved  for  an  account  of  all  hats  or  helmets, 
or  parts  of  hats  or  helmets,  made  or  sold  by  the  defen- 
dants pending  the  action,  and  for  the  delivery  to  the 
plaintifis  of  such  as  remained  in  the  defendants'  pos- 
session and  unsold,  and  for  payment  of  all  profits  of 
which  the  plaintifis  had  been  deprived  by  means  of 
the  infringement'  of  the  plaintiffs'  patent,  and  for  an 
injunction  restraining  the  defendants  from  the  con- 
tinuance of  their  infringements,  and  for  an  inspec- 
tion of  the  defendants'  books,  &c. 

The  affidavit  of  one  of  the  plaintiffs  in  support  of 
this  motion,  stated  tliat  he  had  been  informed  and 
believeil  that  the  defendants  had,  ]>ending  the  action, 
made  and  sold,  or  had  ready  for  sale  or  exportation 
abroad,  very  many  liats  or  helmets,  or  parts  of  hata 
or  helmets,  intended  or  adapted  to  be  made  into  hats 
or  helmets  similar  to  the  hats  or  helmets  proved  at 
the  trial  to  have  beon  made  in  infringement  of  the 
plaintiffs'  patent,  &c.  &c. 

The  Court  granted  the  rule  nisi  under  the  "  Patent 
Law  Amendment  Act,  1852,"  15  &  16  Vict.  c.  83,  s. 
42,  to  the  extent  sanctioned  by  the  Court  of  Queen's 
Bench  in  Holland  v.  Pox  (3  El.  &  Bl.  936),  and  the 
rule  was  drawn  up  in  the  following  form  :— 

"To  show  cause  why  one  of  the  Masters  of  this 
Court  should  not  take  an  account  of  all  profits  made 
by  the  defendants  by  means  of  the  infringement  of  the 
plaintiffs'  patent,  and  why  the  defendants  should  not 
pay  to  the  plaintiffs  the  amount  of  such  profits,  and 
why  a  writ  of  injunction  should  not  issue  to  restrain 
the  defendants  from  continuing  to  infringe  the  plain- 
tiffs' patent." 

Against  this  rule  Murray  {Bovill,  Q.C.,  with  him), 
now  showed  cause. 

He  produced  an  affidavit  made  by  all  five  defen- 
dants, showing  an  account  of  all  the  hats  and  helmeti 
sold  by  them  from  the  5th  of  February,  1863  (the 
date  of  the  assignment  of  the  patent  to  the  plain- 
tiffs),  up  to  the  present  time,  and  the  uett  profit 
made  on  every  hat  and  helmet,  and  also  stating  that 
the  defendants  had  no  hats  or  helmets  now  in  stock, 
and  contended  that  there  was  no  necessity  for  an 
account  being  taken  before  the  Master,  as  it  would  be 
sufficient  to  make  an  order  for  the  defendants  to  pay 
the  sums  shown  on  their  affidavits  to  be  ths  profits 
made. 

Secondly,  the  assignment  to  the  jdaintiib  was 
made  on  the  5th  of  February,  1863,  but  not  i^' 
tered  under  15  &  16  Vict.  c.  88,  s.  35,  till  thi  H^ 
of  April,  1863.     TiU  such  registration  tlM  ^ftia^ 
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had  no  title,  so  the  profits  can  only  be  reckoned  from 
the  14th  of  April,  1863. 

This  point  was  not  argued  on  the  other  side. 

nindmarehf  Q,C,,  and  T.  AsUni,  for  the  plaintiflDi, 
in  support  of  the  rule,  cited, 

Walton  V.  LavcUer,  8  C.  B.  (n.  s.)  162. 

It  is  not  only  the  profits  of  the  defendants,  but  the 
loss  of  the  plaintiffs,  that  Is  to  be  considered  in  assess- 
ing the  damages.  The  object  of  the  statute,  15  &  16 
Vict  c.  83,  s.  42,  was  to  i>lace  a  Court  of  Common 
Law  on  the  same  footing  as  the  Court  of  Chancery  : 
and  the  Court  of  Chancery  decides  what  loss  the  plain- 
tiif  has  sustained. 

In  the  late  case  of  Belts  v.  Menzies,  the  Court  gave 
the  plaintiff  liberty  to  assess  the  damages,  on  this 
principle. 

Again,  the  defendants*  affidavit  says  nothing  about 
2}aHs  of  hats  ready  for  exi>ortation,  which  we  men- 
tioned in  our  affidavit. 

The  affidavit  is  only  an  ex  parte  account,  and  it  is 
always  usual  to  go  before  the  Master,  and  have  both 
sides  heard. 

The  smallness  of  the  defendants'  profits,  is  no 
criterion  of  the  injury  to  the  plaintiffs. 

[WiLLES,  J.,  referred  to 

Vidi  v.  Smilh,  3  El.  &  Bl.  969.] 

Erle,  C.J. — I  think  substantial  justice  would  be 
done,  if  this  rule  were  discharged.  But  I  pause  and 
Bcruple  to  do  this,  as  we  should  then  be  adopting 
a  one-sided  account.  Unless,  therefore,  the  parties 
choose  to  let  the  rule  drop,  it  must  be  made  absolute, 
on  the  terms,  that  it  be  referred  to  the  Master,  to 
ascertain  what  profits  the  defendants  have  actually 
made  by  their  infringement  of  the  jilaintiffs'  patent, 
since  the  date  of  the  registration  of  the  assignment : 
the  plaintiffs  having  no  right  to  anything  but  the 
profits  actually  made  by  the  defendants.  If,  on  the 
hearing,  the  plaintiffs  should  not  succeed  in  surcharg- 
ing the  amount  stated  in  the  defendants*  affidavit  as 
the  amount  of  profits  made  by  one-sixth,  the  plaintiffs 
are  to  pay  the  costs  of  the  rule,  and  of  the  inquiry. 

WiLUAMs,  J.— I  agree.  There  is  nothing  in  Walton 
V.  Lavaicr  to  sanction  the  principle  of  assessing  the 
profits  contended  for  by  Mr.  Hindmarch. 

Willis,  J.— On  account  of  the  objection  to  our 
adopting  a  one-sided  account,  I  agree  that  this  rule 
must  be  made  absolute .  But  only  the  profits  actually 
made  by  the  defendants  are  to  be  assessed.  For  loss 
in  their  own  profits,  the  plaintiffs  might  go  before  a 
jury  for  damages,  but  not  before  the  Master. 

Keating,  J.,  concurred. 

R%de  absolute,    on   the  tenms  contained   in 
ErUf  C.J,* 8,  judgment 


C.P. 

27  Jan.  1865. 


:.   ! 


Skiltox  v.  Simmons. 


Process  —  Composition  Deed  —  Protection  in 
Pankruptcfj—24:  <L'  25  Vict  c.  134,  s.  198— 
"  Leave  of  the  Court  *' — Jurisdiction. 

Where  a  defendant  has  executed  atid  registered  a  dted 
of  composition,  originally  good  under  section  192  of 
**  The  Bankruptcy  Act,  1861,"  and  has  obtained  pro- 
tection in  bankruptcy  under  section  198,  but  has  since 
failed  to  pay  the  instalments  which  lie  covouinied  to  pay 
by  the  deed,  such  covenant  being  the  consideration  for 
the  release  therein,  the  Superior  Courts  at  West- 
minster have  no  jurisdiction  to  allow  him  to  be  arrested 
on  a  ca.  sa.  "  Tfie  Court,'*  in  section  198,  m^ans 
'*the  Court  of  Bankruptcy,"  not  *Hlie  Court  otU  of 
which  Uie  process  issued." 

In  this  case,  J,  0.  Oriffits  had  obtained  a  rule  to 
show  cause  why  the  plaintiff  should  not  be  at  liberty 
to  arrest  the  defendant  on  a  ca,  sa.  issued  by  him  out 
of  this  Court,  notwithstanding  a  deed  of  composition 
duly  executed  and  registered  by  the  defendant  under 
the  Bankruptcy  Act  of  1861,  and  a  certificate  duly 
obtained  by  him  as  a  protection  in  bankruptcy  under 
section  198. 

It  wa»  admitted  that  the  deed  was  originally  per- 
fectly binding  under  section  192,  but  the  rule  was  ob- 
tained upon  affidavits,  showing  that  the  defendant 
having  covenanted,  by  the  said  deed,  to  pay  certain 
instalments,  and  the  release  in  the  deed  being  in  con- 
sideration of  such  payment,  such  instalments  had  not 
been  paid. 

Section  198  of  the  Act  of  1861,  upon  which  the 
question  turned,  is  in  the  following  words  : — **  Aft«r 
notice  of  the  filing  and  registration  of  such  deed  has 
been  given  as  aforesaid,  no  execution,  sequestration, 
or  other  process  against  the  debtor's  property  in  respect 
of  any  debt,  other  than  such  process,  by  writ  or  war- 
rant, as  may  be  had  against  a  debtor  about  to  depart 
out  of  England,  shall  be  available  to  any  creditor  or 
claimant,  tcithout  leave  of  the  Court ;  and  a  certificate 
of  the  filing  and  registration  of  such  deed  under  the 
hand  of  the  Chief  Registrar  and  the  seal  of  the  Court, 
shall  be  available  to  the  debtor  for  all  purposes  as  a 
protection  in  bankruptcy. 

Kenealy  now  showed  cause. 

The  deed  was  good  ab  initio,  and  no  fraud  is  shown 
to  invalidate  it  The  matter  is  within  the  cognisance 
of  the  Court  of  Bankruptcy,  and  this  Court  has  no 
jurisdiction.  "  Leave  of  the  Court,"  in  section  198, 
means  '*  leave  of  the  Bankruptcy  Court"  See  .the 
interpretation  clauses  in  section  229.  By  section  188, 
**  The  Court  shall  determine  all  questions  arising  under 
the  deed  according  to  the  law  and  practice  in  bank- 
ruptcy.** By  section  226,  the  Court  of  Bankruptcy 
may,  in  cases  of  wilful  disobedience  to  any  order  of 
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the  Court,    commit  the  offender  to  prison,    and  so 
revoke  their  protection.     He  cited, 

Walter  v.  Adcock  and  Another,  31  L.  J.  Exch. 

380  ;  per  Martin,  B.  ; 
JSx  parte  Goddcn,  in  Re  Sluttle,   32  L.  J.  Bky. 

37,  per  L.  J.  Knight  Bruce  ; 
Ex  parte  Morrison.    RiClunn,  33  L.  J.  Bky.  47. 
This  Court  will  not  interfere  with  the  jurisdiction  of 
another  Court 

J.  0.  GriffitSy  in  support  of  the  rule,  contended  that 
•*the  Court,"  in  section  198,  meant  **  the  Court  out 
of  which  the  process  issued,"  and  that  the  Court  of 
Bankruptcy  had  no  jurisdiction  to  interfere  with  the 
process  of  this  Court 

Under  the  Act  registration  is  granted,  irrespec- 
tively of  the  goodness  or  badness  of  the  deed,  on  the 
face  of  it 

fWiLLES,  J. — I  think  not.  I  think  the  Registrar  docs 
not  register  a  deed  bad  on  the  face  of  it  as  a  matter 
of  law,  ] 

It  is  admitted  that  the  deed  is  now  inopentive. 
The  Court  of  Bankruptcy  has  no  power  to  revoke  its 
protection,  but  only  to  see  that  the  property  is  pro- 
perly administered. 

In  a  case  lately  before  the  Lord  Chief  Baron  at 
Chambers,  hili  Lordship  made  the  order  to  aireit, 
after  looking  at  the  cases  cited.     See  also, 

Re  Sdrwwtd,  7  L.  T.  (x.  8.)  171 ; 
where  Mr.  Commissioner  Fonblan^ao  referred  to  the 
practice  of  Lord  Eldon. 

[WiLLEB,  J. — It  is  common  in  a  ease  of  privilege 
ibr  a  Court  having  the  privilege  to  interfere.] 

See, 
Bacrselman  v.  Langlaiula^  11  L.  T.  (m.  s.)  348 
(Ex.). 
The  rule  is  important  for  the  protection  of  the  sheriff. 

[Erlb,  C.  J. — If  we  have  no  jurisdiction,  the  rule 
wiU  be  no  protection  to  the  shoriif.] 

Eble,  C.J. — I  think  this  rule  should  be  dischat^god. 
The  statute  has  enacted  tliat  the  deed  should  be 
registered,  and  then  that  the  debtor  should  be  pro- 
tected by  the  Court  of  Bankruptcy.  "Leave  of  the 
Court,"  in  section  198,  may  well  mean  "  leave  of  the 
Court  of  Bankruptcy."  That  Court  has  the  right  to 
suspend  or  take  away  its  protection.  As  to  the  objec- 
tion that  the  Court  of  Bankruptcy  cannot  interfere 
with  the  process  of  this  Court,  the  suitor  is  not  pre- 
vented from  coming  to  this  Court,  but  the  Court  of 
Bankruptcy  alone  can  take  away  the  objection  imposed 
by  statute  to  tins  Court's  exercising  its  jurisdiction  in 
this  case.  I  see  no  sign  in  this  statute  of  any  inten- 
tion that  this  Court  should  interfere.  The  Bank- 
ruptcy Coiut  m&y  modiiy  its  proceedings  aooording  to 
circumstances.  Here  it  has  to  deal  with  the  case  oCa 
deed  valid  ab  tnUiOf  but  where  the  instalments  have 
not  been  paid.  The  Bankmptcy  Court  may,  if  they 
think  fit,  provide  for  the  case,  and  then  the  party  may 
issue  his  writ. 


Williams,  J.,  concurred. 

WiLLES,  J.-— I  agree.  With  reference  to  discharge, 
I  should  consider  myself  bound  by  authority.  Thfj 
cases  are  collected  in  1  Chitty's  Archbold*s  Pract 
770,  771  (11th  ed.).  In  some  cases,  as  in  the  case  of 
an  officer  of  one  of  the  Courts,  who  has  been  arpcstej 
under  the  process  of  another  Court,  there  are  numerous 
precedents  to  show  that  the  first-named  Court  has  the 
privilege  of  discharge.  But  it  is  quite  clear  that 
under  these  sections  only  the  Court  of  Bankruptcy 
can  interfere. 


Keating,  J.,  concurred. 


RuU  discharged. 


^*  ^*        I    Swire  v.  Leacm. 
27JAX.  1865.    ) 

Pawnbroker's  Pledges^PriviUgefrom  Dittrm— 
Measure  of  Damages  for  Conversion. 

Chads  pledged  at  a  pawnhroker's  arc  privileged  from 
distress,  and  that  though  they  have  been  pledged  for 
more  than  a  year. 

If  the  landlord  distrains  than,  he  is  liable,  in  trover, 
to  the  tenant  for  their  whole  value. 

Action,  tried  before  Pigott,  B.,  at  LiverpooL 
Verdict  for  the  plaintiff,  damages  30/. 

Monk,  Q.C.,  had  obtained  a  rule,  to  show  cause  why 
the  verdict  for  the  plaintiff  should  not  be  set  aside,  and 
a  verdict  entered  for  the  defendant,  or  a  nonsuit,  or 
why  the  damages  should  not  be  reduced,  as  the 
Court  should  think  fit. 

The  action  was  in  trover  for  certain  goods. 

Plea— Not  Guilty  (by  statute). 

The  plaintiff  was  a  pawnbroker,  and  tenant  of  « 
house,  in  which  he  kept  goods  pawned  with  him. 

The  defendant  was  a  bailiff  and  auctioneer,  and 
landlord  of  the  said  house  ;  and  he  took  the  goods  in 
question*  which  were  goods  pawned  with  the  plaintiff, 
as  a  distress  for  rent. 

The  defendant  contended  that  he  had  a  right  to  dis- 
train the  goods,  though  pawned ;  and  the  plaintiff 
maintained  that  goods  pledged  at  a  pawnbroker's  an 
privileged  from  distress. 

The  question  as  to  the  damages  was — ^Ist  Whether 
the  plaintiff  was  entitled  to  recover  the  full  value  of  the 
I  goods,  or  only  the  •  amount  of  his  interast  in  them— 
'  viz.,  the  sum  which  he  had  advanced  upon  tfaemf 
2nd.  Whether  such  of  the  goods  as  had  been  pledged 
more  than  a  year,  had  not  become  the  absolute  pro- 
perty of  the  plaintiff,  so  as  to  be  free  from  the  alleged 
exemption  from  distress  ? 

I      Saunders  and  Uolker  now  showed  cause. 
j      The  right  of  a  landlord  to  distress,  is  an  exception 
I  to  the  Common  Law.     The  privilege  of  certain  geods 
J  from  distress  is  an  exception  to  that  exception,  siede 
I  when  the  interests  of  the  public  interfere. 
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Pawnbrokers*  pledges  are  within  the  principle  of  the 
exception  to  the  exception. 

See  the  principles  laid  down,  and  cases  cited,  in  thQ 
notes  to 

Simpson  v.  ffartopp,  1  Sm.  L.  C.  (5th  ed.)  378. 
Such  things  are  protected  for  the  benefit  of  trade, 
Adams  v.  Cfrane,  1  Cr.  &  M.  380 ; 
Gibson  v.  Ireson  and  Another ^  8  Q.  B.  39  ; 
Brown  v.  Skevill,  2  Ad.  &  E.  138. 
This  is  a  pubUc  trade, 

Wicke}iden  v.  Webster  and  Others,  25  L.  J.  Q.  B. 
264, 
as  to  what  is  a  "public  business." 

Where  the  goods  are  notoriously  not  the  goods  of 
the  tenant,  the  landlord  maj  not  distrain. 
See  the  judgment  of  Bay  ley,  J.,  in 

Adams  t.  CfranCf  citing.  Black.  Com. 
See  also, 
Joule  V.  Jackson,  7  M.  So  W.  450  ; 
2  Wms.  Saund.  290  a,  b. 
As  to  the  damages,  the  plaintiff  can  recover  the  whole 
T-ahie  of  the  goods  as  against  a  wrong- doer.    Forfeited 
pledges  may,  even  after  the  year,  be  recovered  by  the 
pledgor  ;  so  the  property  does  not  pass  to  the  pawn- 
broker.   See 

Pawnbroker's  Act,  40  Geo.  3,  c.  99,  s.  17. 

Monk,  Q.C,  for  the  defendant,  in  support  of  the 
rale. 

The  principle  is  not,  that  certain  goods  are  pro- 
tected for  the  benefit  of  trade.  The  protection  ia  in 
the  case  of  **  things  delivered  to  a  public  trader  to  be 
carried,  wrought,  worked  up  or  managed  in  the  way 
of  his  trade  or  employ." 

Pawnbrokers*  pledges  are  within  neither  of  those 
heads.  In  the  case  of  pawning,  the  essence  of  the* 
contract  is  the  loan  of  money. 

In  strictness,  a  pawnbroker  is  not  a  trader,  and  was 
not  formerly  within  the  bankrupt  laws.  He  gets 
money  not  by  buying  and  selling,  but  by  lending 
money  at  interest. 

None  of  the  cases  cited  apply  to  this  case.  The 
Court  will  not  extend  the  principle  of  exemption, 

MuapraU  v.  Gregory,  1  M.  &  W.  <J33 ;  s.   c.  in 
Error,  3  M.  &  W.  678. 
[EIrlk,  C.J. —How  does  a  wharfinger  differ  from  a 
pawnbroker  f) 

In  the  care  which  he  has  to  take  in  receiving 
stowing  and  forwarding  the  goods.     See 

Jouie  V.  Jackson,  cited  on  the  other  side. 
Notoriety,  as  to  the  goods  not  belonging  to  the 
tenant,  is  not  the  principle  of  exemption, 
Parsons  v.  Ginyell,  4  C.  B.  545. 
As  to  damages,   they  should  be  confined  to  the 
plaintiff's  interest,  I 

Johnson  v.  8tear,  8N.  R.  425  ;  S3  L.  J.  C.  P.  180. 
As  to  goods  pawned  for  more  than  a  year,   the  ! 
pawnbroker  can  sell  them,  and  so  they  are  his  pro-  | 
perty  so  as  to  be  distrainable. 


Erle,  C.J. — I  think  this  role  should  be  discharged. 
The  action  is  by  a  pawnbroker  against  the  landlord  of 
the  premises  for  trover  of  goods  pledged  with  him  as 
pawnbroker.  The  governing  point  is,  whether  goods 
pledged  with  a  pawnbroker  are  exempt  from  a  distress 
by  the  landlord.  Certain  goods  are  exempt,  and  many 
Judges  have  attempted  to  lay  down  a  definite  prin- 
ciple, outside  which  there  should  be  no  exemption. 
But  no  definite  principle  has  been  laid  down,  and  it 
must  be  gathered  from  many  specific  instances.  I 
think  pawnbrokers'  pledges  fall  within  the  meaning 
of  '*  things  delivered  to  a  person  exercising  a  public 
trade,  to  bo  dealt  with  in  the  way  of  his  trade,"  in 
respect  of  which  trade  he  has  a  right  to  hold  the 
goods.  I  see  no  distinction  between  an  auctioneer, 
wharfinger,  &c.,  and  a  pawnbroker.  What  many  of 
them  have  to  do  is  to  keep  the  goods,  and  make  a 
profit  on  keeping  them.  A  pawnbroker  is  bound  to 
exercise  a  certain  degree  of  care  in  keeping  the 
pledges  pawned.  See  the  notes  to  Coggs  v.  Bernard, 
(1  Sm.  L.  C.  194  (5th  ed.)).  To  my  mind,  pawn- 
brokers' pledges  are  within  the  principle  to  be  ex- 
tracted from  the  cases  referred  to.  Then,  is  the 
plaintiff  entitled  to  have  the  full  value  ?  It  is  said, 
that  as  he  only  holds  them  for  the  money  he  has 
advanced  upon  them,  his  right  to  recover  is  limited  to  * 
that  amount.  But  JohiMon  v.  Stear  has  no  approxi- 
mation to  this  case,  because  here  the  landlord  is  an 
absolute  wrongdoer.  Having  no  colour  of  right,  he 
comes  and  takes  the  goods  away.  The  bailee  is  en- 
titled to  the  full  value  from  the  defendant.  He  wiU 
then  repay  himself  his  own  interest,  and  hand  over 
the  surplus  to  the  pledgor. 

WiLLiAJCs,  J.— I  am  of  the  same  opinion.  I  think 
these  goods  were  privileged,  on  the  general  ground 
that  they  were  in  the  hands  of  a  pawnbroker,  to  take 
care  of  in  the  way  of  his  trade.  It  is  just  the  same 
principle  as  that  of  the  goods  in  the  hands  of  a  wharf- 
inger, and  in  Brown  v.  ShevUL  As  to  the  damages, 
it  is  clear  that,  the  distrainer  being  a  wrongdoer,  the 
plaintiff  may  recover  the  full  value  from  him.  As  to 
the  right  to  sell  at  the  end  of  the  year  giving  the 
landlord  a  right  to  distrain,  there  is  no  analogy 
between  the  two  rights. 

Ebatino,  J.,  concurred. 


Rule  discharged. 


Ex. 

18  Jan.  1865. 


BoosET  V.  Wood. 


Libel — Accord  and  Saiitfaction, 
To  a  declaration  for  libel  the  defendant  pleaded 
cteeord  and  satisfaction,  by  an  agreement  between  the 
plaintiff  and  himself  to  acoept  maJtiuU  apologies,  to  be 
published  by  thom  respectiMly  m  certain  newspapers  :— 
Held,  on  demurrer,  that  this  wcu  a  good  plea* 
Declaration— For  libel  publidied  of  the  plaintiff  by 
the  defendant  in  a  certain  newspaper. 
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Plea— Accord  and  satisfaction,  by  an  agreement 
between  the  plaintiff  and  the  defendant  to  accept 
mntnal  apologies  to  be  published  by  them  respec- 
tively in  certain  newspapers. 

.Demurrer  and  joinder  in  demurrer. 

Joyce,  in  support  of  the  demurrer. 

This  plea  is  bad,  for  it  shows  no  satisfaction.  The 
agreement  to  accept  is  the  accord,  but  there  is  no 
averment  that  the  apologies  were  accepted. 

He  referred  to 
Lane  v.  Applegaie,  1  Stark.  97. 

[Martin,  B.— That  case  is  a  strong  authority  for 
the  defendant.  It  was  there  held,  that  a  similar 
defence  to  that  now  set  up  is  good,  and  may  even  be 
raised  under  the  general  issue.] 

Necdham,  corUr^j  was  not  called  upon. 

Per  Curiam. — The  objection  to  the  plea  cannot  be 
sustained. 

Jitdginc'iit  for  the  defendant 


Ex. 

27  Jan.  186i 


.1 


McGinn  r.  Coles. 


Practice'-' Banhruptcy  Act,  1861  (24  (t  25  Vict 
c.  134) — Composition  Deed — Fraud, 

A  debtor  executed  a  composition  deed  under  the  I92nd 
section  of  the  Bankruptcy  Act,  1861.  The  sheriff,  at 
the  suit  of  a  creditor,  subsequently  took  possession  of  his 
goods  under  a  vrrU  of  fi.  fa.  On  motion  for  a  rvZe 
calling  on  the  sheriff  to  give  up  possession,  affidavits 
were  read  on  the  part  of  the  creditor  (as  plaintiff) 
to  the  effect  that  the  requisite  number  of  creditors  had 
not  assented  to  the  deed  as  alleged,  and  thai  the  deed 
was,  therefore,  void  by  reason  of  fraud.  This  was  con- 
tradicted by  the  defendant's  affidavits,  and  it  was  thereon 
ordered  that  the  Master  should  report  upon  the  facts 
affecting  the  validity  of  the  deed,  and  that  the  sheriff  (if 
the  money  were  not  paid  by  a  certain  date)  should  sell 
the  property,  and  pay  the  proceeds  into  Court, 

The  defendant  in  this  suit  duly  executed  and  regis- 
tered a  composition  deed  under  the  192nd  and  fol- 
lowing sections  of  the  Bankruptcy  Act,  1861.  The 
sheriff  afterwards,  at  the  suit  of  one  of  the  creditors, 
took  possession  of  his  goods  under  a  fi,fa.  Appli- 
cation was  made  to  Bramwell,  B.,  at  Chambers,  for 
a  Judge's  order,  calling  on  the  sheriff  to  give  up 
possession.  The  learned  Judge  referred  the  question 
to  the  Court. 

Hellish,  Q.C.,  moved  for  a  rule  accordingly. 

The  only  question  is,  is  the  deed  a  good  deed  ?  If 
so,  the  sheriff  must  withdraw.  He  referred  to  the 
198th  section  of  the  statute.  | 

Crompton,  con^rd.— The  deed,  though  good  on  the  I 
face  of  it,  is  fraudulent,  and  therefore  void,  for  the 
affidavits  of  the  plaintiff  show  that  "a  majority  in  ' 
number  representing  three-fourths  in  value"  of  the 


creditors,  have  not  really  assented  as  required  by  the 
statute. 

He  read  the  affidavits  of  the  plaintiff  to  support  this 
statement,  which  was  contradicted  by  the  defendant's 
affidavits.  Other  objections  to  the  deed  were  raised, 
and  reference  was  made  to  the  following  cases : 

Clapham  v.  Atkinson,  4   N.   R.   379 ;  33  L  J. 

Q.  B.  81 ;  4  B.  &  S.  772 ; 
Mayer  v.  Underhill,  9  L.  T.  289  ; 
Ikwhurst  V.  Jones,  4  N.  R.  343  ;  33  L.  J.  Ex.  294 ; 
Stone  V.  Jellicoe,  34  L.  J.  £x.  11 ; 
Dingwall  v.  Edwardcs  (judgment  of  Crompton,  J.), 
3  N.  R.  642 ;  33  L.  J.  Q.  B.  161 ;  4  B.  &  Sw 
738; 
Keyes  v.  Elkins,  5  X.  R.  218  ;  84  L.  J.  Q.  B.  25 

(judgments  of  Crompton  and  Mellor,  JJ.) ; 
Ex  parte  Morrison,  33  L.  J.  Bky.  47. 
But  these  objections  became  immaterial ;  for  on  tlie 
question  of  fraud, 

Martin,'  B.,  said  ;  it  is  impossible  for  the  Court  to 
decide  this  question  without  a  full  knowledge  of  the 
facts.  The  proper  course  to  be  pursued  is  this  :  the 
Master  must  report  upon  the  facts  affecting  the  validity 
of  the  deed  ;  and  the  sheriff,  if  the  money  be  not  paid 
by  a  certain  date,  must  sell  the  propeiiy,  and  pay  the 
proceeds  into  Court. 

The  rest  of  the  Court  concurring,  an  order  was 
made  accordingly. 

Rule  refused. 


Mason  and  Others  v.  Mitchell. 


Ex.        I 

27  Jan.  1865.   ) 

Protection  Order — Unlaufid  Gains  of  Marrud 
W<man^20  ^  21  Vict,  c,  85,  «.  21. 

A  married  wom^tn,  after  having  deserted  her  hus- 
band, acquired  certain  property  by  keeping  a  house  of 
ill  fame,  and  on  her  death  her  husband  having  taken 
possession  of  the  property,  site  having,  without  her  hus- 
band's knowledge,  in  1857,  obtained  an  order  under 
the  20  «fc  21  Vict.  c.  85,  *.  21,  whieh  enacts  thai  "i 
wife  deserted  by  Jier  husband,  may  at  any  time  aJUr 
such  desertion,  if  resident  within  the  Metropolitan  dis- 
trict, apply  to  a  Police  Magistrate,  or  if  resident  in  the 
country,  to  Justices  in  Petty  Sessions,  or  in  cither  case 
to  the  Court,  for  an  order  to  protect  any  money  or  pro- 
perty she  may  acquire  by  her  own  lawful  industry,  an4 
property  which  she  may  become  possessed  of  after  siteh 
desertion,  against  her  husband  or  his  creditors,  or  any 
person  claiming  under  him;  and  such  Magistrate,  or 
Justices,  or  Court,  if  satisfied  of  the  fact  ofsu(h  deser- 
tion, and  that  the  same  was  'tcithout  reasonable  cause, 
and  that  the  wife  is  maintaining  herself  by  her  ou^ 
industry  or  property,  may  make  and  give  to  tJa  wift 
an  order  protecting  her  earnings  and  property  acqwred 
since  the  commenoemcnt  ofsueh  desertion  from  her  hus- 
band, and  all  creditors  and  persons  claiming  0^^ 
him  ;  and  such  earnings  and  property  shall  bekng  to 
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the  wife  as  if  she  were  a  feme  solo  :  provided  always, 
that  every  such  order,  i/viadc  by  a  Police  Magistrate  or 
Justices  at  Petty  Sessions,  sJiall  icUhin  ten  days  after  the 
making  thereof  be  entered  urith  the  registrar  of  the  County 
Court,  within  whose  jurisdiction  the  wife  is  resident, 
end  that  it  shall  be  lawful  for  the  husband,  aiid  any 
creditor  or  other  person  claiming  under  him,  to  apply  to 
the  Court,  or  to  the  Magistrate,  or  Justices,  by  whom 
such  order  loas  made,  for  the  discharge  thereof:  pro- 
vided aluwys,  that  if  the  husband,  or  any  creditor  of  or 
person  claiming  under  the  husbaivd,  shall  seize  or  con- 
tinue to  hold  any  property  of  the  wife  afUr  notice  of 
any  such  order,  he  shall  be  liable  at  the  suit  of  the  wife 
(which  suit  she  is  thereby  empowered  to  bring),  to  restore 
the  specific  property,  and  also  for  a  sum  equal  to  dovJble 
the  vaXut,  of  the  property  so  seized  or  held  after  such 
notice  as  aforesaid.  If  any  such  order  of  protection  be 
'inade,  the  wife  shall,  during  the  continuance  thereof, 
be  and  be  deem^  to  have  been  during  such  desertion  of 
her  in  the  like  position  in  all  respects  with  regard  to 
property  and  contracts,  and  suing  and  being  sued,  as 
sJie  would  be  under  this  Act  if  she  obtained  a  decree  of 
judicial  separation  " ; — 

Held,  that  the  order  does  not  protect  such  property  as 
against  Che  husband. 

This  y!SL&  an  action  brought  by  the  administra- 
tors of  3Iary  Wilde  to  recover  the  proceeds  of  cer- 
tain goods  sold  by  the  defendant,  an  auctioneer, 
under  tlie  authority  of  the  husband.  The  action 
^as  tried  before  Justice  Blackburn  at  the  last  Liver- 
pool Assizes. 

The  material  facts  are  as  follow  :— 

Mary  "Wilde  married  John  Wilde  in  1847  ;  she  com- 
mitted adultery,  and  in  1857  left  her  home  of  her  own 
accord  ;  she  then  lived  with  a  man  named  Saunderson, 
und  kept  a  brothel.  In  the  same  year  she  and  Saun- 
derson went  to  a  magistrate  and  obtained  an  order, 
under  the  20  &  21  Vict.  c.  85,  s.  21,  to  protect  her 
property,  without  the  knowledge  of  her  husband.  She 
purchased  the  furniture  in  question  from  her  gains  in 
the  above  trade.  She  died  in  186i.  Immediately 
after  her  death,  to  the  knowledge  of  the  plaintiffs, 
John  Wilde  took  possession  of  the  furniture,  and  em- 
ployed the  defendant  to  sell  it ;  the  plaintitfs  set  up 
no  claim  to  it  until  some  months  afterwards.  The 
plaintiffs  had  obtained  limited  administration  to  the 
effects  of  Mary  Wilde.  The  jury  found  that  there 
had  not  been  desertion  by  the  husband;  that  the 
protection  order  had  been  obtained  by  fraud;  and 
that  the  goods  in  question  were  not  the  earnings  of 
lawful  industry,  but  profits  derived  from  prostitution. 
A  verdict  was  found  for  the  plaintiffs  for  46/.,  leave 
^ing  reserved  at  the  trial  to  enter  a  nonsuit  for  the 
defendant. 

A  role  nisi  having  been  obtained  in  duo  course, 

Qttatn  now  showed  cause  against  the  rule. 
It  is  enacted  by  the  20  &  21  Vict  c.  85,  8.  21,  that 
the  wife  is  to  be  in  the  same  position  after  her  deser- 


1  tion  and  after  she  has  obtained  an  order  from  the 

!  Justices,  as  if  she  had  obtained  a  decree  of  judicial 

I  separation  ;  as  to  her  future  earnings,  the  25th  and  the 

following  sections  place  a  woman  judicially  separated 

I  in  the  same  position  as  a  fe^ne  sole.     This  order  is 

conclusive  of  the  facts  set  forth  in  it,  until  it  is  set 

aside,  even  if  it  was  obtained  by  fraud. 

He  cited, 

BrUtain  v.  Kinnaird,  1  B.  &  B.  482  ; 

Crepps  V.  Durden,  1  Sm.  L.  C.  568  ; 

1  Wms.  Saund.  926 ; 

Aldridge  v.  Haines,  2  B.  &  Ad.  395  ; 

Paley  on  Convictions  (Macnamara)  390  ; 

Strickland  v.  Ward,  7  T.  R.  638  ; 

Duchess  of  Kingston's  Case,  2  Sm.  L.  C.  693  ; 

Perry  v.  Meddowcroft,  10  Beav.  122  ; 

Patrick  v.  Shedden,  1  Macq.  535  ; 

1  Williams  on  Executors,  450  ; 

Terry  v.  Newman,  15  M.  &  W.  450  ; 

Manby  v.  Scott,  2  Sm.  L.  C.  372. 
The  statute  protects  all  the  property  sho  may  ac- 
quire by  her  lawful  industry,  or  otherwise. 

The  other  statutes  on  the  subject  are  the  21  &  22 
Vict.  c.  108,  ss.  6,  7,  8  (which  was  not  in  existence 
at  the  time  the  order  was  made) ;  the  Scotch  Act, 
24  &  25  Vict.  c.  86,  a.  6 ;  and  the  27  &  28  Vict, 
c.  44.  The  two  last  statutes  do  not  contain  the  word 
"kwful." 

Jatnes,  Q.C.  (Uolker,  with  him),  in  support  of  the 
rule. 

The  Legislature  only  intended  to  protect  any  pro- 
perty the  wife  might  acquire  by  her  lawful  industry, 
or  which  she  might  otherwise  become  lawfully  pos- 
sessed of.  The  word  "  lawful,"  though  only  used  in 
the  first  part  of  the  section,  is  to  be  applied  through- 
out it. 

[Pollock,  C.B. — The  Legislature  seems  studious  to 
give  the  protection  only  to  the  lawful  gains  of  the 
wife,  on  account  of  the  abuse  it  might  lead  to.] 

[Channell,  B.  —  It  is  unlawful  carrying  on  a 
business  which  will  render  a  person  liable  to  be 
indicted.] 

It  is  not  until  a  certain  state  of  things  exist  that  the 
magistrate  has  jurisdiction,  namely,  desertion  by  the 
hnsband. 

[He  was  here  stopped  by  the  Court.] 

Pollock,  C.B. —The  order  that  is  to  be  given  by 
the  magistrates  to  the  wife  for  the  protection  of  any 
money  or  property  acquired  by  her  industry  con- 
fines it  to  the  legal  fruits  of  her  legal  industry ;  if 
I  was  to  decide  otherwise,  I  should  be  saying  that 
the  Legislature  intended  to  give  encouragement  to 
vice,  and  to  the  desertion  of  the  hnsband  by  the  wife 
for  lewd  purposes.  The  rule  for  a  nonsuit  will,  there- 
fore, be  made  absolute. 

Chaknell  and  Piqott,  BB.,  concurred. 

Rule  absolute. 
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Stone  v.  Stranoe. 


Ex. 

31  Jan.   1865, 

Inaction  of  DoeununU — 14  <{?  15  Vict, 
c.  99,  8,  6. 

In  an  action  for  breach  of  premise  of  marriage,  the 
defendant  applied  for  the  inspection  and  discovery  of  his 
letters,  under  the  UiSt  15  VicL  e,  99,  s,  6,  and  17  «fc  18 
Vict.  e.  125,  5.  60  :— 

Held,  thcU  the  defendant  was  entitled  to  inspect  them. 

The  action  was  for  tlio  breach  of  promiae  of  mar- 
riage. The  letters  written  by  the  defendant  to  the 
plaintiff  were  alleged  to  contain  the  promise. 

A  role  having  been  obtained,  calling  on  the  plaintiff 
to  show  cause  why  the  defendant  should  not  inspect 
and  take  copies  of  the  letters  written  by  him  to  the 
plaintiff,  or  why  the  plaintiff  should  not  answer  in  an 
affidavit,  stating  what  documents  she  has  in  her  pos- 
session or  power  relating  to  the  matter  in  dispute  in 
the  cause  ;  what  she  knows  as  to  the  custody  of  such 
documents,  or  any  of  them ;  and  whether  she  objects, 
f  nd  if  so  on  what  grounds,  to  the  production  of  such 
as  are  in  her  possession,  control,  or  power  ; 

Prideaux  showed  cause  against  the  rule. 

What  the  defendant  wants  to  find  out  is,  where  the 
weak  points  in  the  plaintiff's  case  appear  to  be. 

[Pollock,  C.B.— What  he  wants  to  know  is,  what 
he  wrote  himself.] 

I  suspect  he  wishes  to  know  whether  his  letters  con- 
tain anything  amounting  to  a  promise  to  marry.  This 
is  the  same  as  the  breach  of  any  other  contract.  The 
affidavit  merely  states  that  the  defendant  will  be 
prejudiced, 

Sndder  v.  Mangino,  21  L.  J.  (n.  s.)  121 ; 
Shadwell  v.  Shadwell,  6  C.  B.  (n.  8.)  679. 

ff.  T,  Cole,  in  support  of  the  rule,  cited. 
Pierce  v.  Harrison,  6  C.  B.  (n.  s.)  679. 

Pollock,  C.  B. — The  defendant  is  entitled  to  inspect 
his  letters. 
Channell  and  Pioott,  BB.,  concurred. 


Bail  Court. 

31  Jak.  1865. 


Evans  v,  Prosseil 


Service  of  Rule  to  pay  Money — Acceptamct  of 
Service  by  Attorney, 

In  a  case  tohere  it  was  sought  to  make  a  rule  for  the 
pQAfmcnt  of  money,  pursuant  to  an  award,  absolute, 
aaui  the  rule  had  not  been  served  on  the  defendant,  hU 
had  been  Served  on  the  attorMy  who  acted  for  the 
defendant  in  the  reference,  and  who  had  accepted  service 
as  on  behalf  of  the  defendant : — 

Held,  that  sueh  service  toM  not  sufficient. 

On  a  previooa  day  in  Term  a  rule  had  been  obtained 


calling  upon  the  defendant  to  show  cause  why  he 
should  nof  pay  money,  pursuant  to  an  award. 

R.  G.  Williams  now  moved  to  make  the  rule 
absolute. 

It  appeared  that  efforts  had  been  made  to  serve  the 
rule  upon  the  defendant,  but  personal  service  hal 
not  been  effected.  There  was  nothing,  however,  to 
show  that  the  defendant  was  keeping  out  of  the  way 
to  avoid  service.  The  rule  had  been  served  upon  the 
attorney  who  had  acted  for  the  defendant  in  the  refer- 
ence, and  the  attorney  had  indorsed  upon  the  original 
rule  that  he  accepted  service  on  behalf  of  the  defen- 
dant, and  consented  on  his  behalf  that  the  rule  shoaU 
be  made  absolute. 

BLACKBrnN,  J. — I  think  the  service  here  is  not 
sufficient.  It  is  possible  that  the  attorney  may  not 
have  had  the  authority  of  the  defendant  to  accept 
service  of  this  rule.  In  these  cases  it  is  necessary 
that  the  rule  should  be  personally  served,  unless  all 
reasonable  efforts  have  been  made  to  serve  the  defen- 
dant, and  there  is  reason  to  believe  that  he  is  keeping 
out  of  the  way.  The  rule  may  be  enlarged,  and  the 
defendant  may  show  cause  at  Chambers. 

Utile  enlarged  acoordinghj. 


C.  C.  B. 

21  Jan.  1865. 


REOINA  V,    MUTTEB. 


Coram — Erle,  C.J.,  Keating,  Blackburn,  and 
Mellou,  JJ.,  and  Channell,  B. 

Larceny — Adulterer — Control  of  Mistress  over 
Manservant, 

A  servant  who  runs  away  with  his  master's  wifi, 
animo  adulterii,  and  takes  with  him  his  masters  <joodi, 
knowing  they  are  his,  is  guilty  of  larceny. 

The  Court  were  asked  to  quash  the  conviction  on  the 
ground  that  the  inan-servant  was  acting  under  the  con- 
trol of  his  mistress.     Tlve  conviction  was  affirmed. 

The  prisoner  waa  tried  ^at  the  Devonshire  Quarter 
Sessions,  October,  1864. 

The  first  count  of  the  indictment  charged  him,  as 
the  servant  of  Samuel  Fluellen,  with  stealing  some 
spoons,  a  watch,  Ac.,  the  goods  of  the  said  Samuel 
Fluellen.  The  second  count,  with  simple  larceny  of 
the  same  goods. 

It  was  proved,  that  the  prisoner  waa  the  servant  of 
Samuel  Fluellen.  That  on  the  27th  of  July,  he  returned 
with  his  master,  and  his  master's  wife,  from  the  Ex- 
mouth  Regatta,  That  on  the  road,  Samuel  Fluellen  had 
a  quarrel  with  his  wife.  And  that  in  consequence  of 
this  quarrel,  Mfs.  Fluellen  did  not  sleep  at  home  that 
nighty  but  sat  up  with  the  prisoner's  mother  in  her 
house.  The  prisoner  went  to  bed.  The  next  morn* 
ing,  the  2Bth,  Mrs.  Fluellen  was  seen  running  to  and 
fro,  between  the  house  of  the  prisoner's  mother  anil 
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her  own  home.  The  prisoner  bronglit  a  box  ont  of 
proeccator'fl  house,  and  pot  it  into  a  fly  in  wiiieh  he 
drove  off.  On  the  3(Hh  of  July,  the  prisoner  was 
found  with  Mrs.  Fluellen  in  a  bedroom  at  the  Com- 
mercial Coffee-house,  Bath.  IHiey  had  been  there  two 
nights,  and  had  occupied  one  bedroom,  ^n  being 
charged,  the  prisoner  aaid,  '*  I  have  not  stolen  any- 
thing ;  what  I  have  taken  away,  is  with  her  consent," 
nodding  to  Mrs.  Fluellen.  She  then  said,  "  Yes,  I 
told  him  to  get  a  fly,  and  take  the  boxes."  A  watch 
was  taken  from  the  prisoner's  i>crson  which  had  been 
giren  to  Mrs.  Fluellen  bpfore  her  marriage ;  but  which, 
her  husband  said,  she  had  given  to  him  very  soon  after 
their  marriage.  The  sx>oons,  &c.,  the  property  of 
Samuel  Fluellen,  were  found,  in  the  room  in  which 
the  prisoner  and  Mrs.  Fluellen  had  slept,  in  a  box 
which  the  prisoner  had  admitted  to  be  his.  The 
prisoner  said,  "  I  did  not  know  the  silver  was  there. 
The  watch  is  Mrs.  Fluellen's,  I  got  it  from  her." 

Mn.  Fluellen  being  called  for  the  defence  said, 
that  she  ordered  tho  prisoner  to  get  a  fly,  and  take 
away  the  boxes,  because  she  was  going  to  leave.  The 
prisoner  did  not  know  of  her  putting  the  spoons,  &c., 
into  the  box.  The  box  was  locked,  and  she  kdpt  the 
key. 

It  was  objected  that  the  charge  against  the  prisoner 
could  not  be  maintained,  on  the  ground  that  he  was 
acting  under  control  of  his  mistress,  and  that  she 
could  not  be  charged  with  stealing  from  her  husband. 

The  prisoner  was  convicted. 

Caritr,  for  the  prisoner. 

It  is  to  be  obiserved  that* the  recent  cases  of  this 
kind  have  not  been  argued, 

JU^Tia  v.  Thompson,  Don.  C.  C.  540 ; 

JicgifUL  V.  FeathersUme,  1  Dears.  C.  C.  368 ;  s.  c 
23  L.  J.  M.  C.  127  ; 

Regina  v.  Berry,  1  Bell,  C.  C.  95  ;  a.  c.  28  L.  J. 
M.  C.  70. 
To  constitute  a  larceny  the  prisoner  miut  assume  a 
dominion  over  the  goods, 

jRegina  v.  Tharbom,  1  Don.  C.  C.  3a7  ;  s.  c  18 
L.  J.  M.  C.  140, 
and  that  without  any  colour  of  right.  But  in  this 
case  the  wife  expressly  says  that  she  "  ordered  '*  the 
prisoner  to  take  away  the  boxes,  and  that  she  herself 
put  the  spoons,  &C,,  into  the  box  without  his  know- 
ledge. The  prisoner  is  a  youth  of  eighteen,  the 
woman  is  over  forty.  It  is  reasonable  to  suppose 
that  he  was  acting  under  her  direction  and  control. 
The  watch  was  what  was  chiefly  relied  on,  but  that 
was  the  Wife's  own  property  before  marriage.  As  to 
the  other  goods  :  there  was  no  preconcerted  intention 
shown,  and  that  being  the  case,  the  mere  fact  of  the 
goods  being  found  in  the  room  where  the  prisoner  was, 
is  not  sufficient  proof  of  possession, 

lUgina  v.  Rosenberg,  1  C.  &  K.  238. 
There  mnst  be  dominion  and  power  over  the  goods, 
but  of  that  thsre  is  no  evidmios. 


[Blaokbuiix,  J.— What  is  evidence  of  dominion 
and  power,  if  wearing  the  watch  is  not  ?  ] 

I     Montagu  Bere,  for  the  Crown,  was  not  called  on. 

I 

I  Erle,  C.J. — On  these  facts  there  is  evidence  of 
larceny.  The  prisoner  took  what  he  knew  to  be  his 
master's  property,   and  went  off  with  his  master's 

I  wife  animo  adulterii. 

Conviction  afirnud. 


C.  C.  R. 

21  Jan.  1865. 


BeOINA  ».  GlUES. 


Coram — Erlk,  C.J.,   Keating,    Blackburn,  Mel- 
LUE,  JJ.,  and  Channell,  B. 

FaUe  Pretences — Promissory  Words — Evidence. 

An  indieiment  charged  A  vnth  pretending  to  B,  that 
sJie,  A,  had  power  to  bring  back  B's  htaiband  to  her.  B 
Willi  to  A*  8  house,  a7id  asked  A  to  tell  her  a  few  words  by 
the  eards  to  fetch  her  husband  back.  A  said  she  would 
bring  her  husband  book,  on  which  B  gave  her  two  siH" 
peuoes  and  a  frock.  After  obtaining  the  money,  dx., 
A  said  she  could  bring  B*s  husband  back : — 

Ifteld,  that  the  indictmaU  was  good;  and  (Keating, 
J.,  dubitante)  thai  Uiere  %oas  evidence  to  support  (he 
conviction ;  that  the  preUnee  need  not  be  iu  express 
words,  as  the  whole  transaeUon  ^owed  the  inUntioti, 

The  prisoner  was  tried  at  the  Quarter  Sessions  for 
the  borough  of  Newbury. 

The  indictment  charged  that  Henry  Fisher  had 
deserted  his  wife,  Mary  Ann  Fisher,  and  that  Maria 
Giles  falsely  pretended  to  Mary  Ann  Fisher  that  she 
had  power  to  bring  back  Henry  Fisher  to  Mary  Ann 
Fisher,  and  that  she  had  power  to  briny  him  back 
over  hedges  and  ditches.  By  means  of  which  she 
obtained  from  Mary  Ann  Fisher  one  dress  and  two 
sixpences.     Whereas,  ftc. 

It  was  proved  that  Henry  Fisher  had  run  away  from 
his  wife,  and  that  on  the  18th  of  April,  Mary  Ann 
Fisher  went  to  the  prisoner's  house  and  asked  tho 
prisoner  to  tell  her  a  few  words  by  the  cards  to  fetch 
her  husband  back.  The  prisoner  then  asked  how 
muoh  money  she  had,  and  when  told  that  sho  had 
only  sixpence,  said  that  that  would  not  be  of  any  use 
at  alL  Mary  Ann  Fisher  then  gave  her  another  six- 
pence, on  which  the  prisoner  said  her  price  was  high, 
it  was  five  shillings,  and  asked  Mary  Ann  Fisher  if 
she  had  a  cloak  at  home,  or  anything  on  which  she 
could  leave.  She  answerod  that  she  had  a  petticoat, 
but  it  was  old,  and  the  prisoner  said  that  would  be  of 
no  use.  Mary  Ann  Fisher  having  two  frocks  on,  the  pri- 
soner told  her  ,to  leave  the  under  one,  which  she  did. 
The  pxisoner  told  Mary  Ann  Fisher  that  she  could 
bring  her  husband  back  after  she  had  got  the  frock,  &c. 
She  aaid  ahe  would  bring  him  bade  before  the  got  the 
money,  4c.    Henry  Fisher  did  not  come  back. 

Mary  Ann  Fiaher  parted  with  the  frock  and  monqy 
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on  the  faith  of  what  passed  between  her  and  the 
prisoner  on  this  occasion. 

It  was  objected  that  there  was  no  evidence  to  go  to 
the  jury  in  support  of  the  indictment,  and  that  the 
false  pretence  alleged  was  not  within  the  statute. 

The  case  was  left  to  the  jury,  the  Recorder  telling 
them  "they  ought  not  to  find  a  verdict  of  guilty 
unless  they  were  satisfied  that  the  prisoner  intended 
to  pretend  to  Mary  Ann  Fisher,  and  to  induce  her  to 
believe  that  she,  the  prisoner,  had  power  to  bring  her 
husband  back  ;  and  that  she  did  so  knowing  such  re- 
presentation was  false,  and  that  Mary  Ann  Fisher  was 
induced  by  means  of  that  pretence,  and  on  the  faith 
of  its  being  true,  to  part  with  her  money,"  &c. 

The  questions  are — 

Ist.  Svhether  there  was  evidence  to  go  to  the  j^ury 
in  support  of  the  conviction.  • 

2nd.  Whetl^er  the  false  pretence  alleged  was  one 
within  the  statute. 

Harrington  for  the  prisoner. 
1st  The  indictment  is  bad.  It  shows  no  false  pre- 
tence of  an  existing  fact.  It  merely  states  that  the 
prisoner  pretended  she  had  the  "power"  to  bring 
back  the  husband  of  the  prosecutrix.  What  that 
"power"  is  it  does  not  explain.  It  might  mean 
moral,  physical,  or  8Ui)ematural  power, 

Jlegina  v.  Douglas,  1  Moo.  C.  C.  462. 
Besides,  this  offence  is  made  the  subject  of  special 
enactment, 

Hegina  ▼.  Pry,  7  C.  C.  C.  894. 
2nd.  There  is  no  evidence  to  support  the  charge,  for 
the  false  pretence  was  made  after  the  money  was  ob- 
tained,— the   previous   words    amounted   only  to  a 
promise, 

Jieginq  v.  Brookes,  1  F.  &  F.  502. 
[Blackbtjbn,  J. — The  false  pretence  need  not  be  in 
express  words, 

Regina  v.  Copeland,  1  C.  &  M.  516.] 
There  is  no  evidence  that  the  prisoner  did  not  at 
the  time  believe  that  she  had  the  power  to  which  she 
laid  claim. 

MonJlagu  Williams,  for  the  Crown. 

The  false  pretence  need  not  be  in  express  words. 
The  whole  conduct  of  the  prisoner  from  the  commence- 
ment of  the  interview  must  be  looked  at. 

Harrington,  in  reply,  cited, 
JUgina  v.  Codrington,  C.  &  P.  661. 

Erle,  C.J.  —  The  iirst  question  is,  whether  the 
indictment  is  good.  I  think  the  pretence  of  possess- 
ing a  power,  whether  physical,  moral,  or  supernatural, 
made  with  the  intention  of  obtaining  money,  is  suffi- 
cient. That  is  what  the  indictment  alleges,  and  the 
indictment  is  good.  The  second  question  is,  whether 
there  was  evidence  to  support  the  conviction.  A  false 
pretence,  to  be  indictable,  must  be  of  a  present  or 
past  fact.  A  promissory  pretence  is  not  sufficient  It 
has  been  urged  upon  us  that  the  prisoner  said  she 


"would"  bring  back  the  husband,  and  that  on  that 
promise  the  money  was  parted  with,  and  that  it  was 
not  till  after  the  money  was  obtained  that  she  said  ahe 
"could"  bring  him  back.  But  the  whole  of  the 
evidence  is  to  be  taken  together.  And  looking  at  the 
whole  transaction,  I  think  that  the  prisoner  intended 
Mrs.  Fisher  to  believe  that  she  had  the  power  to 
bring  back  her  husband.  I  think  there  was  evidence 
to  go  to  the  jury  that  she  was  a  fraudulent  impostor. 

Keating,  J.— I  have  had  considerable  doubt  how 
far  it  appears  on  the  evidence  that  the  money  was 
obtained  by  a  false  pretence.  The  words  which  pre- 
cede the  payment  of  the  money  are  only  promissory. 
The  Court,  however,  thinks  that  the  whole  transac- 
tion should  be  looked  at  together,  and  though  1  have 
some  doubt,  I  do  not  dissent 

Conviction  affirm&L 


Probate 

24  Jan.  1865 


j'° 


the  Goods  of  Matiij)A  Garot, 
Deceased. 


Administration  to  Person  not  primarily  Entitled 
— Discretion  of  Court  under  section  73  of 
FrobaU  Act  (20  <Cr  21  Vict  c.  77). 

A  married  wot}Utn  died  in  1859  irUestoUe^  her  hus- 
band her  surviving.  There  were  no  children  of  the 
marriage.  The  husband,  since  the  death  of  his  w\U, 
had  resided  abroad,  and  was  indebted  to  the  mother  of  his 
deceased  wife  in  122Z.,  for  which  sum  a  judgmitU  had 
been  some  time  ^nee  obtained  agaiwi  him  hy  defauU. 
Under  the  will  of  a  third  person  the  deceased  was 
entitled  to  a  legacy  of  IQOl.,  '*  independent  of  her  hus- 
band, and  payable  on  the  death  of  her  mMhtr,'"  Thi 
hutiband,  whose  address  was  unknown,  had  not  had 
notice  of  the  present  application. 

On  fnotion  for  administration  to  the  mother,  of  the 
personal  estate  of  the  deceased,  the  Court  held,  that 
sufficient  ground  had  not  been  laid  for  the  grati 
under  section  78  of  the  PrdbaU  Act,  to  theexdusionof 
the  husband. 

This  was  an  application  for  a  grant  of  letters  of 
admimstration  under  the  following  circumstances  :— 

Matilda  Garot  died  intesUte  in  1859.  Under  the 
will  of  one  Bishop  she  was  left  a  legacy  of  100?., 
directed  by  the  will  to  be  **  independent  of  her  hns- 
band,  Melchura  Garot,  and  payable  on  the  death  of 
her  mother,  Mary  Summers. "  The  husband  wtf  now, 
and  had  been  for  some  time,  indebted  to  the  said  Kaiy 
Summers  in  122^  for  debt  and  costs  in  an  action  in 
which  he  had  suffered  judgment  by  default  He  is  a 
foreigner  and  continental  travelling  servant,  and  has 
been  chiefly,  if  not  altogether,  resident  abroad  sinco 
the  death  of  the  said  Matilda  Garot  his  wife.  Tlien 
were  no  children  of  the  marriage. 

/.  Morgan  Howard  moved  for  administration  to 
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Mary  Summers,  under  section  73  of  the  Probate  Act, 
20  k  21  Vict  c.  77,  which  empowers  the  Court,  if  it 
shall  appear  to  the  Court  to  bo  **  necessary  or  con- 
venient/' by  reason  of  special  circumstances,  or  the 
insolvency  of  the  estate  of  the  deceased,  to  grant 
administration  to  persons  other  than  those  ordinarily 
entitled  thereto. 

[Sib  James  Wilde. —  Is  there  any  precedent  for 
such  an  application  as  this  ?] 

In  Goods  of  Cooke,  28  L.  J.  P.  M.  &  A.  43. 

There  the  affidavits  averred  only  that  it  was  neces- 
sary for  the  preservation  of  the  personal  estate  that 
the  grant  should  go  to  a  particular  person,  and  the 
Court  thought  that  the  necessity  did  not  itself  appear. 
But  here  the  circumstances  are  set  forth,  and  lead  to  the 
conclusion  that  it  is  undesirable  that  the  husband,  as 
a  foreigner  resident  abroad  and  in  pecuniary  difficulty, 
and  from  whom  the  legator  desired  the  legacy  to  be 
kept,  should  obtain  administration. 

[Sir  James  Wilpe.— You  are  applying  as  a  judg- 
ment-creditor ?  ] 


But  if  the  husband,  under  existing  circumstances, 
may  be  precluded,  the  applicant  as  a  judgment- 
creditor  of  the  husband,  and  mother  of  the  intestate, 
is  well  entitled,  there  being  no  issue  of  the  marriage. 

[Sir  James  Wilde. —It  does  not  appear  that  you 
have  cited  the  husband  :  he  has  no  notice  of  this  ap- 
plication.] 

We  do  not  know  where  to  find  him,  nor  may  we 
learn  for  a  long  time,  and,  possibly,  fail  entirely. 

His  Lordship.— I  do  not  think  sufficient  ground 
has  been  laid  for  this  motion.  The  husband  ought, 
under  the  circumstances,  to  have  notice  before  the 
Court  excludes  him. 

Howard  asked  that  a  grant  should  bo  made  condi- 
tionally on  ^ving  the  husband  notice  and  his  not 
opposing. 

His  IjORDSuip  said,  that  should  be  the  subject  of  on 
independent  motion. 

Order  accordingly. 


Vol.  V. 
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COMMON   LAW. 


Q.  B.       )    PoPK,  Appellant,  v.  Whalley, 
4  Feb.  1865.   )  Respondent 

Markets  and  Fairs  Clauses  Act,  1847  (10  <fc  11 
Via.  c.  14),  s.  IZ—Shop^Stall 

Upon  an  information,  under  the  IZth  section  of  the 
Markets  and  Fairs  Clauses  Act,  1847,  the  Judiccs  of 
W.  decided  that  a  certain  structwre  was  not  a  **  shop  " 
within  the  meaning  of  the  section,  because: — \sL  It 
was  not  of  a  stable  and  substantial  character,  2nd,  It 
was  merely  a  stall,  altered  to  evade  this  Act  Zrd, 
Though  it  was  possible  for  a  customer  to  go  inside  to 
purchase,  yet,  from  its  size  and  arrangement,  it  was 
obviously  intended  that  the  seller  should  stand  inside, 
and  the  buyer  outside,  ith.  It  did  not  afford  protec- 
tion from  rain,  and  goods  could  not  be  safely  left  there 
at  night : — 

Held,  that  though  no  one  of  these  reasons  was  singly 
conclusive,  yet  the  Justices  rightly  considered  them  all 
a^  material  elements  in  tlie  case,  and  OuU  the  terms  for 
which  the  premises  were  let  was  also  an  element  to  be 
considered  : 

Semble  (per  Mellor,  J.),  that  the  word  '^s?u>p'* 
means  a  place  fit,  not  only  for  the  sale,  but  also  for  Vie 
storing  of  articles,  acoording  to  the  nature  of  the  business 
there  carried  on:  but  where,  from  such  a  cause  as  the 
perishable  nature  of  the  articles,  room  for  storing  is  not 
required,  this  definition  does  not  hold, 

A  case  stated  by  Justices  for  the  borough  of  Wigan, 
in  lAncashire,  Bhowed  that  the  appeUanty  on  an  infor- 
mation by  the  respondent,  had  been  convicted  by  the 
Justices,  under  section  18  of  the  Markets  and  Fairs 
Clauses  Act,  1847,  for  having,  on  the  16th  of  Sep- 
tember, 1864,  in  a  certain  place  which  was  within  the 
prescribed  limits  of  the  borough  and  of  the  local  board 
of  health,  and  was  not  within  the  limits  of  the  market 
of  the  borough,  and  was  not  the  appellant's  own 
dwelling-place  or  shop,  sold  certain  articles  liable  to 
tolls,  the  appellant  not  being  a  licensed  hawker.   Upon 
the  hearing,  evidence  was  produced  from  which  the 
Justices  found  that  Wigan  was  an  ancient  borough, 
having   an  ancient  market  and  market-place ;   and 
that  the   mayor,    aldermen,   and    burgesses  of   the 
borough  were  the  owners  of  the  tolls,  pickage,  and 
stallage  of  the  market.    There  was  a  local  board  of 
health  constituted  for  the  borough,  under  the  Public 
Health  Act,  1848,  and  within  the  borough  the  Local 
Government  Act  and  the  Markets  and  Fairs  Clauses 
Act,  80  far  as  relates  to  markets,  had  been  adopted 
and  applied  ;  there  were  four  market  days  in  the  week ; 
that  on  and  prior  to  the  16th  of  September  the  respon- 


dent was  the  lessee  of  the  market,  tolls,  pickage,  and 
stallage,  under   the  corporation  of  the  borough;  a 
market  was  held  within  the  borough  on  the  16th  of 
September,  and  the  appellant  then  exposed  laws, 
tapes,  buttons,  and  combs  for  sale  within  the  borouj^h, 
but  not  within  the  limits  of  the  market  as  fixed  by  the 
bye-laws,  but  within  a  yard  at  the  back  of  and  appur- 
tenant to  a  public-house ;  the  main  supports  of  the 
place  where  the  articles  were  exposed  for  ssle  consisted 
of  poles  or  pieces  of  wood,  which  had  formerly  been 
used  as  a  stall  in  the  market-place,  but  which  hod  been 
let  into  the  ground  in  the  public-house  yard,  and  for 
some  time  used  as  a  stall  there.     The  stall  so  useil 
consisted  of  the  upright  posts  fixed  in  the  ground,  of 
cross  pieces  of  wood  on  which  the  counter  boards  were 
supported,  and  a  wooden  roof  projecting  a  considerable 
distance  beyond  the  counter-boards  on  each  side, » as 
to  shelter  the  seller  on  one  side,  and  the  customers  on 
the  other.  The  sellers  were  protected  behind  by  a  woclcn 
frame- work.     Subsequent  to  the  conviction  of  a  man 
under  a  similar  charge  for  exposing  goods  for  sale  on  a 
similar  stall,  the  appellant's  stall  with  others  had  been 
fitted  with  a  door  which  might  be  locked,  and  a  loose 
and  a  fixed  window-frame,  and  had  undergone  other 
slight  alterations.     There  were  shelves  in  the  tppcl- 
lant's  structure.    The  structures  did  not  adjoin,  noi 
were  they  in  any  manner  connected  with  any  house  or 
other  building  of  a  substantial  character.    They  were 
of  a  slight  and  unsubstantial  character,  and  were  no: 
proof  against  the  weather.    The  cost  of  each  was  from 
it,  to  51.,  and  they  were  let  by  the  week,  the  appel- 
lant having  taken  her  stall  by  the  week,  at  tiie  rent 
of  two  shillings  per  week.    The  occupiers  of  these 
structures  were  not,  and  never  had  been,  rated  to  the 
poor  and  highway  rates  in  respect  of  these  strncturCN 
The  appellant  and  other  holders  of  similar  structures 
had  access  to  them  whenever  they  thought  fit    Th?) 
exposed  goods  for  sale  there  every  day  in  the  week. 

The  Justices  were  of  opinion,  on  this  and  other 
evidence,  and  from  a  personal  inspection  of  the  place. 
that  in  point  of  law  and  fact  the  appell^it's  stnictui.' 
was  not,  either  in  its  nature,  construction,  or  use,  siifh 
as  to  constitute  it  a  shop  within  the  meaning  of  the 
exception  in  the  13th  section ;  1st,  because  of  it^ 
want  of  a  stable  and  substantial  character;  2Q'>) 
because  it  was  a  mere  alteration  of  what  had  un- 
doubtedly been  a  stall,  in  order  to  evade  the  provision^ 
of  the  Market  and  Fairs  Act ;  Srd,  because  although 
it  was  possible  for  a  customer  to  go  inside  for  tiie  pur- 
pose of  buying,  yet  it  was  obvious  from  the  very 
narrow  space  behind  the  counter  boards^  about  thirt)* 
inches  in  breadth,  and  from  the  fact  of  tii«  skutterm 
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front  being  regalarly  moved  for  the  purpoee  of  selling 
goods,  that  8Qch  was  never  intended,  and  in  practice 
could  not  be  the  case,  and  that  the  user  of  this  struc- 
tnre  most  necessarily  be  the  same  as  of  a  stall  where 
the  seller  stands  inside  and  the  buyer  outside ;  and 
4tb,  becanse  the  stmctore  was  not  of  snch  a  nature 
as  either  to  protect  goods  against  rain,  or  render  it 
safe  to  have  goods  of  value  on  the  premises  during  the 
night,  without  their  being  otherwise  protected.  And 
it  also  appearing  to  the  Justices  that  the  evidence 
brought  the  case  within  the  operation  of  the  13th  sec- 
tion, they  convicted  the  appellant,  but  requested  the 
opinion  of  this  Court  on  the  question  of  law,  whether 
the  place  where  the  goods  in  question  were  exposed 
for  sale  was  or  not  the  appellant's  own  shop,  within 
the  meaning  of  the  exception  in  the  13th  section. 

Keune,  Q.C.  (CoUingham  with  him),  for  the 
appellant 

On  these  facta,  the  place  clearly  was  the  appellant's 
own  shop.  The  want  of  protection  from  rain  and 
instability  of  character  are  nothing.  If  the  appellant 
chose  to  sleep  under  the  counter  at  night,  this  would 
be  her  "own  dwelling  place," 

Regina  v.  Oaveraham^  4  B.  &  C.  683. 
The  owners  are  the  best  judges  of  what  is  sufficient 
for  the  protection  of  themselves  and  their  goods.  As 
to  the  customers  not  going  inside,  that  is  a  common 
practice  at  fishmongers'  or  butchers'  shops. 
[Meixor,  J. — Or  the  Lowther  Arcade.] 
Yes.  Shops  originally  were  much  like  this,  with- 
out windows.  The  substantiality  is  nothing;  the 
point  is,  is  it  the  seller's  own  ?  For  **  own  '*  must  be 
read  with  '^ahop.'*  These  are  let  by  the  week,  and 
the  tenant  has  the  exclusive  occupation  for  the  week, 
thoagh  no  market  is  held  on  two  days  of  the  week. 
The  object  of  the  Act  is  to  prevent  persons  from 
setting  up  stalls  in  the  streets,  to  the  damage  of  the 
market.  This  cannot  be  a  ''stall,"  for  a  stall  is  a 
thing  used  an  the  market  for  sales,  whatever  be  its 
nature,  and  is  so  defined  by  Wilde,  B.,  in 

Maifor  of  Yarmouth  v.  Groom,  1  H.  &  C.  112, 
where  he  says,  "I  think  it  is  immaterial,  for  this 
purpose,  of  what  it  was  constructed,  and  whether 
fixed  into  the  ground  or  not." 

[Mellor,  J.— What  would  be  the  use  of  a  market 
^vith  privileges  and  tolls,  if  any  qpe  having  a  yard 
cuuld  put  up  these  structures  ?  j 

Regina  v.  Hill,  2  M.  &  Rob.  458  ;  and 
Regina  v.  CarUr,  1  C.  &  K.  173, 
<liircgarding 

Regina  v.  Sanders,  9  C.  A;  P.  79, 
show  the  meaning  of  the  word  "shop*'  in  criminal 
acts; 

Watson  v.  CoUon,  17  L.  J.  C.  P.  68, 
^*^  to  section  27  of  the  Reform  Act. 

[Rlackburk,  J.— It  is  immaterial  what  "shop" 
moans  in  other  Acts.  What  does  it  mean  here  f  Have 
y.)u  any  ca869  to  show  what  sort  of  selling  at  Common 


Law  would  be  held  an  infringement  of  the  rights  of 
the  lord  of  the  market  ?] 

Mayor,  d:e.,  of  MaceUsfidd  v.  Chapma'it,  12  M.  & 

W.  18; 
Comyn's  Digest,  "Market,"  F ; 
WiUshire  v.  WUUtt,  81  L.  J.  M.  C.  8,  and  11 

C.  B.  (N.  s.)240; 
WiUshire  v.  Baktr,  11  C.  B.  (k.  s.)  237 ; 
Llandaff  Market  Company  v.  Lyndon,  30  L.  J. 

M.  C.  105,  and  8  C.  B.  (n.  s.)  515. 

PiM^  Q,C,  (Le  Breton  with  him),  for  the  respon- 
dent. 

.  This  Court  will  not  reverse  the  decision  unless  it  is 
quite  clear  that  the  Justices  are  wrong,  and  have  mis- 
taken some  point  of  law.  Johnson's  Dictionary  defines 
"  shop"  as  a  "magazine.*'  It  must  bo  fit  for  storing 
goods,  even  if  goods  are  not  actually  stored  there. 
These  places  are  not  fit  for  storing.  Webster  defines 
it  as  a  "repository,*'  or  "building  ;*'  and  Richardson 
"something  shope  or  shopen  (in  contradistinction 
from  a  stall),  for  the  purpose  of  containing  merchan- 
dise for  sale,  protected  from  the  weather."  At  the 
winter  fair  in  Paris,  far  better  structures  than  these 
are  put  up,  but  no  one  would  call  them  shops.  These 
persons  have  tried  to  make  these  stalls  into  sliops  to 
evade  the  Act,  but  have  not  done  enough. 

Keane,  Q.C.,  replied. 

Blaokbitrn,  J.— In  this  case  I  think  the  judg. 
ment  of  the  magistrates  must  bo  affirmed.  The 
question  turns  entirely  on  the  construction  of  section 
13  of  the  Markets  and  Fairs  Clauses  Act,  1847,  10  & 
11  Vict.  c.  14,  which  says  that  "after  the  market- 
place is  open  for  public  use  eveiy  person  other  than  a 
licensed  hawker,  who  shall  sell  or  expose  for  sale  in 
any  place  within  the  prescribed  limits,  except  in  his 
ovm  dioelling-plaee  or  shop,  any  articles  in  respect  of 
which  tolls  are  by  the  special  Act  authorised  to  be 
taken  in  the  market,  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  forty  shillings." 

The  first  question  then  is,  what  is  meant  by  the  word 
"shop."  Looking  at  the  object  of  this  Act,  viz.,  to 
protect  the  interests  of  the  market,  we  may  arrive  at 
the  intention  of  the  Act  in  reference  to  such  an  object 
by  considering  what  was  the  law  before  the  passing  of 
this  Act,  as  to  a  grant  of  a  market  The  Mayor,  ^t-c, 
of  Macclesfield  v.  Chapman,  shows  that  it  was  the 
better  opinion  that  an  ordinary  grant  did  not  of  itself 
confer  the  right  to  restrain  all  persons  from  selling 
in  their  own  shops  out  of  the  limits  of  the  franchise. 
Such  a  right  might  exist  by  prescription  in  the  lord  of 
the  market,  but  it  was  not  part  of  the  incidents  of  a 
grant  by  charter  ;  an  ordinary  grant  did  not  of  itself 
imply  a  right  to  restrain  every  one  from  selling  in  his 
own  private  shop  out  of  the  market.  In  Mosley  v. 
Walker  (7  B.  &  C.  53),  it  is  said  that  in  MosUy  v. 
Chadwick  it  was  decided  "that  the  lord  having  a 
right  of  market  in  a  particular  place,  a  stranger  could 
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not  lawfully  set  up  what  in  reality  was  a  different 
market  in  that  place."    That  was  the  test,  where  the 
Crown  granted  a  right  of  franduse  by  modem  charter. 
If  some  one  set  up  what  was  really  a  different  market 
within  the  limits  of  the  franchise,  then  the  person 
setting  it  up  was  liable  to  an  action  for  iigury  which 
ho  did  to  the  grantee.     Here  the  substantial  meaning 
of  this  section  is,  that  whenever  it  appears  the  seller 
sells  in  a  shop  which  is  private  and  permanent  he  is 
to  be  within  the  exception,  just  as  before  the  Act  he 
would  not  have  been  liable  to  an  action.     But  when- 
ever a  man  does  not  sell  in  his  private  shop,  but  sets 
up  a  private  market  of  his  own,  and  so  would  have 
been  liable  before  the  Act  to  an  action  at  Common 
Law,  there  the  section  imposes  a  penalty.     In  this 
particular  case,  what  the  Justices  had  to  consider  was, 
is  this  place  the  seller's  permanent,  real  private  shop ! 
If  it  is,  it  is  within  the  exception  :  if  what  the  seller 
did  amounted  to  setting  up  a  private  market,  it  is 
not  within  the  exception.    Now,  in  the  case  before  us, 
there  is  no  one  element  which  is  conclusive  of  the 
character  of  the  place,  but  its  nature  is  well  summed 
up  in  the  reasons  which  the  Justices  give  for  their 
decision.     Those  reasons  were,  first,  because  it  was 
not  of  a  stable  and  substantial  character  ;  secondly, 
because  it  was  a  mere  alteration  to  evade  the  Act ; 
tliirdly,  because  it  was  unusual  and  inconvenient  for 
the  customer  to  go  inside ;   and,   fourthly,  because 
there  was  no  adequate  protection  against  rain,   or 
thieves  at  night.    The  short  terms  for  which  these 
places  were  let,  would  also  be  an  element  to  be  con- 
sidered, and,  in  my  opinion,  the  Justices  have  taken 
the  right  elements  for  consideration,  and  we  cannot 
sot  aside  their  decision.    I  think  also,  if  I  had  to 
come  to  a  decision  on  the  facts,  I  should  be  of  the 
same  opinion  as  they  were. 


"  shop,*'  I  think  it  means  somethiog  more  than  a 
place  of  sale  ;  there  should  be  room  for  storing  goods, 
according  to  the  nature  of  the  business  carried  on, 
for  linen  and  woollen  goods,  for  instance,  if  it  is  a 
draper's  business.    At  the  same  time,  the  absence  oC 
this  U  not  decisive  against  a  place  being  a  shop  m 
all  cases,  because  a  fishmonger's  place  may  be  un- 
doubtedly a  shop,  though  from  the  perishable  natnie 
of  the  articles,  it  may  not  bo  necessary  to  have  room 
to  store  them.    However  that  may  be  (and  it  is  not 
necessary  to  decide  that  here)  I  think  the  Justices 
have  come  to  the  right  conclusion. 

Judgment  a^imid. 


Powell,  Appellant, «.  Bobaston, 
Bespondent* 


Mellob,  J.— I  think  everything  that  could  be  said 
against  the  decision  of  the  Justices  has  been  urged, 
but  I  am  bound  to  say  that,  in  my  opinion,  if  wo  look 
at  the  object  of  the  Act,  the  intention  was  plainly  to 
introduce  into  local  Acts  certain  clauses  (just  as  was 
done  in  the  Hallways  Clauses  Consolidation  Act), 
drawn  up  in  the  form  of  a  general  Act,  which  should 
be  adapted  to  almost  all  circumstances.  The  object 
of  this  Act  was  to  establish  fairs  and  markets,  and  as 
that  is  for  the  benefit  of  the  district,  the  object  of 
this  section  is  to  prevent  the  infringement  of  the 
privileges  which  would  secure  that  benefit ;  but  we  can 
well  understand  that  the  Legislature  would  desire  to 
protect  band  fide  sales  by  persons  in  their  own  dwelling- 
place  or  shops.  I  agree  with  my  Brother  Blackburn 
that  no  one  of  the  reasons  given  by  the  Justices  is 
singly  conclusive  of  the  matter,  but  I  tliink  they 
rightly  considered  that  these,  all  taken  together, 
were  material  elements  for  their  decision.  I  abstain 
from  saying  what  would  have  been  my  own  decision 
if  I  had  been  in  their  place,  but  wo  cannot  set  aside 
their  judgment.     As  to  the  definition  of   the  word 
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REGISTRATION  APPEAL. 
Boroitgh  Franchise — BuUding — Occupation  (u 
Temnt^2  WiU.  4,  c.  45,  «.  27. 
To  ocmstUuU  a  borough  voter* s  guali/kxUum,  land  caA 
oiUtj  be  used  a$  an  a/xessory  to  a  building  to  makx  up 
the  requisite  value,  it  being  the  iniention  of  the  Legis- 
lature that  building  should  give  the  primary  qualifica- 
tion, and  thai  land  should  be  a  secondary  resort. 

The  building  which  is  required  to  confer  the  borough 
franchise  under  the  27th  section  of  the  Reform  Ad 
must  be  adapted  for  the  use  of  man,  either  for  purposes 
of  residence,  or  of  the  industry  to  which  the  Act  relaia, 
and  it  must  also  have  the  ammint  ofdurabUUyinditded 
in  the  idea  of  a  building.     The  que^ion  tcheiher  a 
structure  is  such  a  building  is  one  of  mixed  law  and 
fact,  to  be  ansvfered  by  the  revising-barrister  by  applyvs^ 
the  law  to  the  facts  before  him, 
Watson  V,  Cotton,  6  C.  B.  61,  explained. 
A  farmer,  who  claimed  to  be  registered  as  a  borough 
voter,  occupied,  as  tenant,  land  wiihin  the  borough  cf 
more  than  the  clear  yearly  value  of  lOZl    At  the  tisic 
of  the  demise  there  teas  tio  building  on  the  land;  W 
afterwards,  and  more  than  a  year  before  the  Slrf  of 
July,  1864,  a  wooden  shed  was  erected  on  it,  vith  hii 
assent,  by  a  political  agent,  who  had  no  interest  in  On 
land,  and  it  was  not  shown  thai  the  landlord  knew  cf 
its  erection.     Tlie  shed  was  supports  by  four  posts  ht 
into  the  ground,  its  roof  and  sides  being  made  of  boards 
and  Oil  one  side  these  boards  were  broken  to  pieces.   T'l' 
claimant  used  the  shed  to  keep  agricultural  implenu::iU 


Held,  that  the  shed  was  not  a  building  taUts 
2  Will.  4,  e.  45,  s.  27,  and  that,  as  U  was  not  shoim 
that  the  landlord  either  consented  to  its  erection  or  tou^d 
object  to  its  removal,  nor  that  either  the  landlord  or  tJie 
claimant  had  the  property  in  the  boards  if  the  iraker 
of  the  shed  carried  it  away,  it  was  not  occupied  by  ^^ 
claimant  with  the  land  as  tenant  under  the  idtfu 
landlord. 


•  This  coao  was  argued  with  PotvtU  ▼.  AunMr,  <i|A^  P  ^- 


U  Feb.  1883.) 
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The  following  case  was  stated  by  the  rovising-bar- 
mter  for  the  borough  of  Kidderminster : 

"  J.  G.  Boraston  is  a  fanner,  and  for  sereral  years  has 
rented  and  oocnpied  a  farm  at  Sutton  Common,  within 
the  parish  of  Kidderminster  foreign,  but  being  paHly 
within  and  partly  beyond  the  limits  of  the  parliamen- 
tary boroogh  of  Kidderminster.    The  greater  portion 
of  the  farm,  including  the  farm  buildings,  is  beyond  the 
borough  limits,  but  a  few  acres  of  land,  of  more  than 
the  clear  yearly  value  of  10^.,  lie  within  the  borough. 
"  There  was  no  building  on  the  land  within  the 
boroogh  when  the  said  Boraston  took  the  farm  of  his 
landlord,  but  in  the  summer  of  1862  a  shed  was 
placed  upon  the  piece  of  land  within  the  borough. 
This  shed  was  made  entirely  of  wood,  having  boarded 
sides  and  a  boarded  roof,  and  being  supported  by  four 
posts  let  into  the  ground  three  feet.    It  adjoins  a 
public  road,  and  most  of  the  side  boards  of  the  shed 
iacing  the  road  have  been  broken  to  pieces.     There  is 
no  floor  to  the  shed.     It  is  entered  by  a  door,  and  used 
bj  the  tenant  for  keeping  agricultural  implements  in. 
'*It  was  proved  before  me  that  the  shed  was  erected 
by  a  builder  of  Kidderminster,  in  accordance  with 
instructions  received  by  him  from  an  active  political 
agent  in  that  borough,  who  had  no  interest,  either  as 
landlord  or  tenant,  in  the  land  upon  which  it  was 
erected.     But  previously  to  its  erection  the  permis- 
BioQ  of  the  sud  Boraston  was  asked,  and  he  replied 
that  he  could  not  give  an  answer ;  his  landlord  must 
be  asked.      There  was  no  evidence  of  the  landlord 
having  given  such  permission ;  but  the  said  Boraston 
gave  instructions  to  the  builder  as  to  the  size  of  the 
door  of  the  shed,  and  told  him  that  if  he  required  it 
floored,  ho  would  do  it  himself. 

"  It  was  objected  on  behalf  of  Richard  Powell,  that 

the  name  of  the  said  Boraston  ought  to  be  expunged 

from  the  said  list  of  voters  on  the  following  grounds : — 

"1st  That  the  shed  erected  as  aforesaid  was  not  a 

building  within  the  meaning  of  the  Reform  Act. 

'*  2nd.  That,  under  the  circumstances  stated  respect- 
ing its  erection,  there  was  no  occupation  of  the  said 
shed  by  the  said  Boraston,  within  the  meaning  of  the 
Reform  Act. 

"  3rd.  That  the  shed  formed  no  part  of  the  property 
for  which  the  said  Boraston  paid  rent^  and  could  not 
be  said  to  be  occupied  by  him  with  the  land  as  tenant 
under  the  same  landlord. 

"  I  held  the  contrary  of  these  objections,  and  decided 
to  retain  the  name  of  the  said  Boraston  on  the  said 
list.  If  tho  Court  shall  be  of  opinion  that  my  decision 
was  wrong,  the  name  of  the  said  Boraston  is  to  be 
fxpoDgod  from  such  list.** 

Keane,  Q,C.,  for  the  appellant. 
'The  shod  as  described  in  this  case  is  not  a  building 
within  tho  meaning  of  2  Will.  4,  c.  45,  s.  26.     In 

JL  T.  Londonihorpe,  6  T.  B.  377, 
a  post  windmill  put  i^>  by  a  tenant,  who  could  remove 
it  at  hiB  will,  was  held  a  chattel ;  and  so  machinery 


partly  fixed  with  screws  to  the  wooden  floor  of  a  mill, 
and  in  part  lot  into  tho  stone  floor  and  secured  with 
molten  lead,  was  held  distrainable  for  rent, 
nelawell  v.  Easkoood,  6  Exch.  295. 

Here  the  shed  was  merely  a  moveable  cover  for 
agricultural  purposes. 

2nd.  The  shed  was  not  occupied  by  the  respondent 
with  the  land  as  tenant  under  the  same  landlord.  It 
was  erected  by  a  third  person  with  the  tenant's  assent, 
but  the  landlord  knew  nothing  of  it ;  and  it  might 
have  been  removed  at  any  time, 

mtvea  V.  Mawe,  2  Sm.  L.  G.  141  (5th  ed.). 

Karalakc,  Q,0.  {Hon,  IL  Bourke,  with  him),  for  the 
respondent. 

When  the  roviaing-barrister  finds  an  erection  to  be 
a  building  within  the  Act,  and  gives  such  a  descrip- 
tion of  it  as  does  not  necessarily  show  that  it  cannot 
be  so,  tho  Court  will  not  interfere  with  his  decision, 
Walaon  v.  CoUmh,  5  C.  B.  51. 

Tlie  description  hero  is  consistent  with  tho  structure 
being  a  Large  and  substantial  warehouse. 

If  structures  like  this  are  not  removed  during  the 
term  they  become  part  of  the  freehold  and  descend  to 
the  heir.  If  then  this  is  a  building,  it  is  part  of  the 
holding  imdor  the  landlord,  and  it  is  used  for  the 
purposes  of  the  respondents  trade.  It  makes  no 
difTerence  that  it  was  erected  by  a  third  person.  If 
the  trade  that  is  carried  on  happens  to  alter,  it  is 
hard  that  what  is  a  good  (qualification  one  year  should 
not  be  so  the  next ;  and  it  would  be  very  inconvenient 
to  have  to  ascertain  on  each  registration  how  the 
occupier  had  used  the  land  and  building, 

HenreUe  v.  Booths  S  N.  R.  124,  33  L.  J.  C.  P.  61; 
Vewhurst  v.  Fielden,  7  M.  &  Gr.  182. 

Kearu,  Q.C,  in  reply— 

The  shed  was  a  removeable  fixture,  and  was  never 
let  to  the  claimant,  and  it  was  not  in  the  nature  of  a 
house,  shop,  or  warehouse,  nor  was  it  used  as  such, 
MaHioi  V.  iZo6,  7  KL  &  Bl.  237  ; 
WaiMbrotngh  v.  MaUm^  4  Ad.  &  £.  884 ; 
R,  V.  Olley,  1  B.  &  Ad.  161. 

Cuflr»  ad9,  vtcU. 

17  Jan.  1865. 

£&L£,  C.J.,  now  delivered  the  following  judgment 
of  the  Qoxnt  (Erie,  O.J.^  Byles  andKeaiing,  JJ,)^ 

The  respondent  occupied  a  farm,  of  which  a  few 
acres,  worth  more  than  102.  annually,  were  within  the 
borough,  and  on  this  part  of  the  farm  there  was  no 
building  at  the  time  of  the  demise,  nor  for  years 
after.  In  1862  an  electioneering  agent,  having 
no  interest  of  any  sort  in  the  land,  caused  a  shed 
made  of  boards  nailed  to  posts  to  be  erected,  and 
therein  the  respondeat  had  kept  some  agricultural 
implements.  There  was  no  evidence  that  the  land'» 
lord  had  any  knowledge  on  the  subject  The  reyising- 
banister  decided  that  this  shed  was  a  building  within 
the  statute,  and  that  it  was  occupied  by  the  respon- 
dent as  tenant;  his  decision  is  the  subject  of  this 
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appeal,  and  I  am  of  opinion  that  it  should  be  revened 
on  both  points. 

The  Legislatare  has  not  defined  with  clearness  the 
qnalification  for  a  vote  in  a  borough.  In  a  county  all 
that  is  comprised  under  the  term  ''Und"  is  the 
principal  source  of  qualification.  But  in  a  borough 
land  alone  does  not  qualify ;  it  can  only  be  used  as 
an  accessoiy  to  a  building  for  the  sole  purpose  of 
making  up  the  value  of  102. 

The  intention  of  the  Legislature  respecting  a  quali- 
fication for  a  borough  was  much  considered  in  Cock  v. 
Humher  (11  C.  B.  (n.  s.)  88).  It  is  there  laid  down 
<p.  41),  that  *'  the  qualification  is  compounded  of  four 
elements— tenement,  value,  (occupation,  and  estate. 
There  must  be  for  tenement  a  house,  warehouse, 
counting-house,  shop,  or  other  building  analogous 
thereto ;  there  must  be  for  annual  value,  102.  ;  there 
must  be  occupation,  that  is  actual  exercise  of  the 
rights  of  an  owner  in  possession  during  the  requisite 
time  ;  there  must  be  an  estate  in  the  tenement,  either 
of  fee  or  less.  If  these  four  distinct  elements  are  com- 
bined in  the  claimant,  he  is  qualified  :  if  otherwise,  he 
is  not  Now,  although  they  must  exist  in  combina- 
tion in  order  to  qualify,  still,  in  inquiring  into  the 
existence  of  the  combination,  each  element  must  be 
separately  ascertained.  First.  Is  the  claimant  tenant? 
Second.  Is  he  occupier?  Third.  Is  the  tenement 
sufficient  in  value  ?    Fourth.  In  kind?*' 

Again  in  pp.  44,  45,  it  is  said :  "The  statute  re- 
quired some  permanent  occupation  of  and  some  inde- 
pendent interest  in,  the  property.  The  permanence 
prevents  the  sudden  creation  of  votes.  The  owner- 
ship or  the  tenancy,  with  rating,  indicates  some  inde- 
pendence ;  in  other  words  the  requirement  of  at  least 
a  tenancy  excludes  some  occupations  of  less  indepen- 
dence ;  such  as  the  occupation  of  servants  .  .  .  and 
objects  of  charity.**  "As  to  the  kind  of  tenement 
which  qualifies,  the  statute  has  described  two  cliEuses 
of  buildings,  namely,  those  used  for  residential,  and 
those  used  for  commerdsl  purposes — Chouse  for  resi- 
dence— ^warehouse,  counting-house,  shop,  or  other 
analogous  building  for  commerce.*' 

To  apply  these  principles  to  the  present  case.  We 
think  that  the  so-called  building  is  not  of  the  class 
specified  in  the  statute  ;  that  is,  it  is  neither  in  the 
residentiary  classy  nor  in  the  class  connected  with 
commercial  industry.  We  also  think  the  claimant's 
occupation  thereof  was  not  in  the  capacity  of  tenant. 

As  to  the  first  question,  whether  the  so  called  build- 
ing is  sufficient  to  qualify,  we  are  aware  of  the  impos- 
sibility of  defining  clearly  what  is  included  in  the  class 
described  in  the  statute  by  the  words  "other  build- 
ing," and  of  the  difficulty  of  affirming  that  a  thing  is 
not  in  a  class  when  the  boundary  of  the  class  is  un- 
known. We  are  also  aware  of  the  immense  variety 
of  structures  which  are  sufficient  buildings,  consider- 
ing the  locality,  and  the  use  for  which  they  are 
adapted  in  that  locality.  Still  we  are  of  opinion  that 
the  intention  of  the  Legislature  would  be  defeated, 


and  the  words  indicating  the  class  of  buildings  which 
qualify  would  be  without  any  effect,  if  eveiything 
which  could  be  called  a  buildmg  was  held  sufficient 
It  ought  to  be  in  some  d<^pree  adapted  both  to  be  used 
by  man,  either  for  residence  or  for  the  industiy  to 
which  the  statute  relates,  and  also  to  have  the  degree 
of  durability  which  is  included  in  the  idea  of  a  bnild- 
ing.  The  shed  in  question  fulfils  neither  of  these 
conditions.  The  bouds  were  nailed  to  the  posts  for 
the  purpose  of  performing  the  part  of  a  shed  to  the 
revising-barrister,  not  for  any  purpose  connected  with 
the  interest  of  the  occupier,  and  the  structure  was  so 
frail  as  to  have  been  destroyed  in  part  before  the 
ref^uired  year  had  elapsed.  The  L^gi^ature  intended 
that  building  should  give  the  primary  qualification, 
and  that  land  should  be  a  secondary  resort,  if  the 
building  was  not  worth  102.  per  annum ;  but  land 
would  become  the  primary  qualification  if  a  shed  of 
no  value,  added  to  land  of  the  required  value,  was 
held  to  qualify. 

We  are  aware  that  the  question  whether  a  building 
qualifies  is  more  a  question  of  fact  than  of  Law,  to  be 
answered  by  the  revising-barrister  performing  the 
part  of  a  jury  in  applying  the  Law  to  the  facts  before 
him.  We  are  also  aware  of  the  soundness  of  the 
principle  laid  down  in  Waiaon  v.  CoUon  (5  G.  B.  51), 
that  if  the  revising-barrister  finds  the  building  in 
question  to  be  within  the  statute,  the  Court  will  make 
eveiy  presumption  for  the  purpose  of  supporting  his 
finding,  and  will  not  reverse  it  luUess  the  case  shows 
it  to  be  erroneous.  We  adopt  these  principles  as 
sound ;  still  we  think  that  this  decision  is  shown  to 
be  erroneous. 

The  case  of  Watnn  v.  CoUon  has  been  treated  by 
some  text-writers  as  if  it  had  decided  that  a  tarpaulin 
supported  by  poles,  as  described  in  that  case,  was  a 
building  within  the  statute,  and  they  have  drawn 
wide  inferences  therefrom;  and  these  inferences 
are  carried  to  the  farthest  extent  in  2  Lutwyche's 
Reports,  p.  58.  The  learned  reporter,  in  a  note 
there,  speaking  of  this  case,  thus  expresses  him- 
self :~  *'  It  will  not  be  easy  in  future  to  say  what  is 
not  a  building,  however  slight  and  unsubstantial 
the  structure  may  be,  provided  there  be  a  roof 
to  it.*'  And  he  goes  on  to  say,  "  If  a  building  be 
capable  of  holding  and  protecting  any  articles,  whether 
of  a  perishable  nature  or  not^  it  may  fairly  be  consi- 
dered a  warehouse."  And  again,  that  on  these  prin- 
ciples there  is  "no  reason  why  a  party  may  not  be 
qualified  to  vote  for  a  borough  in  respect  of  his  occupa- 
tion of  a  fowl-house,  a  donkey-shed,  or  a  pig-stye,  if 
the  land  occupied  therewith  will  make  up  the  reqnired 
annual  value. "  The  report  of  this  case  in  5  C.  B.  51, 
does  not  warrant  the  inference  thus  drawn  finom  it 
It  appears  there  that  the  Judges,  resolving  to  support 
the  finding  of  the  barrister,  unless  he  ttttos  &cts 
showing  that  he  must  have  been  in  einr«  take  his 
description  to  be  incomplete,  and  aanuM  tint  the 
description,  if  it  had  been  oon^M^  M^'hsve 
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shown  that  the  shed  was  a  building  in  the  ordinary 
aense  of  the  word,  and  was  properly  included  in  the 
same  class  as  warehouse.  In  p.  52,  Maule,  J. ,  says, 
the  barrister  "gives  us  a  description  embracing  some 
of  the  incidents  of  a  building.  He  describes  two  sides 
of  the  structure :  the  rest  may  be  of  solid  maMmry, 
He  does  not  profess  to  giro  a  full  description  of  it." 
And  Wilde,  C.J.,  says  (p.  58),  "It  is  poasible  to  con- 
ceiTe  sheds  of  a  veiy  substantial  and  valuable  cha- 
racter ;  for  instance,  the  sheds  in  the  docks,  which  for 
the  most  part  consist  of  columns  of  iron  or  stone  sup- 
porting slated  roofs."  Then,  in  his  judgment,  Wilde, 
C.J.,  says,  "the  reviaing-barrister  having  fownd  it  to 
h€  a  building  within  the  Act,  I  must  assume  that  it  has 
all  the  requisites  to  constitute  a  building,  except  the 
incidents  he  sets  out  ;**  and  Maule,  J.,  says,  **  It  ie 
not  denied  (hat  the  shed  in  question  is  a  building.  .  .  . 
When  once  it  is  established  that  the  thing  is  a  build- 
ing,  the  only  question  that  remains  is  to  be  decided  by 
the  uses  and  purposes  to  which  the  building  is  or  may 
be  put  If  it  is  or  may  be  applied  to  the  purposes  of 
a  building  such  as  is  mentioned  in  the  Act,  it  clearly 
may  be  said  to  be  a  building  within  the  meaning  of 
the  Act  Its  being  more  or  less  substantial  cannot 
affect  the  question.  Nobody  would  for  a  moment 
donbt  that  a  place  constructed  at  great  expense,  and 
of  great  solidity,  closed  on  two  sides,  and  used  for  the 
stowage  of  goods,  would  be  a  building  within  the  Act. 
Assume  this  to  be  a  building,  and  in  what  does  that 
differ  from  this  I "  It  is  observable  that  the  shed  in 
Watson  V.  Cotton  was  bond  Jide  used  in  connection  with, 
and  for  the  purposes  o^  a  wharH 

It  thus  appears  to  us  that  the  Judges  did  not  hold 
the  shed  as  cUserihed  to  be  a  building  within  the  Act ; 
bat  they  declare  it  to  be  their  duty  to  assume  any 
possible  facts,  not  excluded  by  the  case,  for  the  pur- 
pose of  affirming  the  barrister's  finding.  The  banister 
finds  it  to  be  a  building  :  that  finding  is  to  stand,  un* 
less  the  case  excludes  the  possibility  of  its  being  a 
building :  and  the  Judges  say  that,  consistently  with 
the  case,  the  shed  may  have  been  on  two  sides  of  solid 
masonry,  and  may  have  been  of  a  very  substantial  and 
▼aluable  character,  and  may  have  been  used  for  the 
stowage  of  goods.  We  may  remark  that  it  would  have 
been  better  if  the  case  had  been  sent  back  for  re-state- 
ment, as  Mr.  Gray  requested. 

The  aignment  of  that  learned  counsel  on  behalf  of 
the  appellant  seems  to  have  been  considered  by  the 
Court  as  perfectly  sound  in  law ;  but  it  did  not  pre. 
vail,  because  the  facts  were  presumed  to  exist  which 
made  it  irrelevant  Mr.  Gray  contended  that  the 
building  must  be  something  substantial — something 
ejusdem  generis  with  those  specifically  mentioned— 
and  not  a  mere  temporary  erection  for  the  more  con- 
venient use  of  the  land,  that  could  be  removeable  by 
the  tenant :  and  none  of  the  Judges  disputed  the 
correctness  of  this  view  of  the  law. 

In  deciding  whether  a  building  is  within  the  Act, 
the  reTimig-lMniater  is  bound  to  give  effect  to  the  in- 


tention of  the  Legislature  expressed  in  the  statute, 
and  in  so  doing  to  be  assisted  by  any  rule  of  construc- 
tion laid  down  in  any  of  the  cases  relating  thereto ; 
but  his  attention  should  never  be  turned  from  the 
statute  which  he  has  to  apply.  And  though  general 
principles  of  construction  laid  down  by  the  Judges 
may  help  to  guide  his  decision,  the  specific  facts  of 
one  case  form  a  very  fiaUacious  guide  in  the  decision 
on  other  specific  facts  supposed  to  resemble  them. 
The  specific  facts  of  the  tarpaulin  on  poles,  seem  to 
have  led  to  unsound  conclusions.  ' 

In  the  present  case  we  consider  that  the  description 
of  the  shed  is  complete,  and  according  to  that  descrip- 
tion it  was  not  of  a  substantial  character,  nor  ^usdem 
generis  with  the  buildings  specifically  mentioned — 
that  is,  it  was  neither  adapted  to  nor  intended  for  any 
purpose  analogous  to  the  purposes  for  which  ware- 
houses are  used.  We,  therefore,  think  that  the  decision 
holding  the  shed  to  be  a  building  within  the  Act,  must 
be  reversed. 

Secondly.  If  the  shed  is  taken  to  be  a  building 
within  the  statute,  then  the  question  is  ndsed,  whe- 
ther it  was  occupied  by  the  respondent  in  his  capacity 
of  tenant :  and  the  answer  is  in  the  negative. 

It  is  clear  that  the  shed  formed  no  part  of  the  pre- 
mises demised  at  the  time  of  the  demise ;  and  although 
it  might  become  parcel  of  the  freehold  by  being 
annexed  thereto  under  certain  conditions,  and  so 
become  parcel  of  the  demised  premises  during  the 
currency  of  the  term,  the  case  does  not  show  that  it 
was  made  under  such  conditions  as  would  vest  the 
property  in  the  landlord,  subject  to  the  interest  of  the 
tenant  during  the  term.  It  is  an  incumbrance  brought 
on  the  land  by  the  licence-  of  the  tenant,  and,  for 
aught  that  appears,  subject  to  be  removed  at  the  will 
of  the  incumbrancer,  or  on  the  revocation  of  the 
licence  by  the  tenant 

The  building^not  the  land— is  the  substance  of  the 
qualification  :  the  respondent  cannot  hold  the  shed  as 
tenant,  unless  the  landlord  has  the  property  in  it  as 
reversioner;  but  the  landlord  is  not  shown  to  have 
assented  to  its  being  brought,  neither  is  there  any 
ground  for  afSrming  that  he  could  object  to  its 
removal ;  nor  does  it  appear  that  either  landlord  or 
tenant  has  the  property  in  the  boards  if  the  maker  of 
the  shed  carried  it  away. 

Decision  reversed. 


Powell^  Appellant  v. 
Fajiheb,  Re^ndent 


C.P. 

22  Nov.  1864. 
17  Jan.  1865. 

REGISTRATION  APPEAL. 

Borough  FranchMe — jBuUding — Occupation  a» 

Tenant— 2  WUL  4,  c  45,  «.  27. 

A  market  gardener,  who  claimed  to  be  registered  as  a 
borough  voter,  occupied,  as  tenant,  land  within  the  borough 
of  more  than  the  clear  yearly  value  of  101,  Ai  the 
time  of  the  demise,  there  was  no  building  on  the  land, 
but  afUrwards,  and  more  than  a  year  before  the  91st  of 
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July,  1864,  lu  ereeUd  a  aXed  on  th4  land^  with  hoarded 
9(d$8  and  a  (hatched  roof^  and  supported  hy  posts  let  into 
the  ground,  and  with  a  padlocked  door.  In  this  shed  he 
ttored  potatoes.  The  revising-barrister  held  that  the 
shed  iocu  a  building  within  the  27th  section  of  the  Reform 
Aet^  and  (hat  it  was  occupied  hy  the  elcUmant  with  the 
land  ctt  tenant  under  the  same  landlord^  and  retained 
the  claimants  s  nanu  on  the  register  :— 

Held,  on  the  principle  qf  Watson  y.  Cotton,  5  0.  B. 
51,  that  there  ufas  not  sufieient  in  the  description  and 
fads  stated  in  the  case,  to  authorise  the  Court  to  reverse 
the  rt9ising-harrister^s  decision. 

Quiere,  whether  a  pig-stye  is  a  building  within 
8  Will  4,  c.  46,  s,  27. 

The  following  case  was  stated  by  the  revising- 
barrister  for  the  borough  of  Kidderminster  : — 

"William  Farmer  is  a  market  gardener,  and  for  the 
purposes  of  that  business,  had  rented  and  occupied, 
nnder  the  same  landlord,  five  acres  of  land  in  the 
parish  of  Kidderminster  Borough,  for  more  than 
twelve  calendar  months  next  previous  to  the  last  day 
of  July,  1864,  of  the  clear  yearly  value  of  202. 

**  There  was  no  building  on  the  land  when  the  said 
William  Farmer  first  took  the  same  of  his  landlord, 
but  previously  to  the  31st  of  July,  1863,  the  said 
William  Farmer  had  erected  on  the  land,  at  his  own 
expense,  a  wooden  structure,  with  boarded  sides  and 
a  thatched  roof^  and  supported  by  wooden  posts  let 
into  the  ground.  The  entrance  into  the  structure  was 
by  a  door  fastened  by  a  padlock,  and  it  was  used  by 
the  said  William  Farmer  for  storing  potatoes  and 
other  things  connected  with  his  business.  The  said 
William  Farmer  had  erected  in  like  manner  on 
the  said  land  a  pig-stye  with  a  slated  roof,  but  in 
other  respects  similar  to  the  structure  before  men- 
tioned. There  was  no  floor  made  to  the  pig-stye,  but 
cinders  were  laid  in  the  ground  to  keep  it  dry. 

"  It  was  objected,  on  behalf  of  Richard  Powell, 
that  the  said  William  Farmer's  name  ought  to  be  ex- 
punged from  the  said  list,  on  the  following  grounds : — 

*  *  1st  That  the  structures  erected  by  the  said  William 
Farmer  were  not,  nor  was  either  of  them,  a  buUding 
within  the  meaning  of  the  Reform  Act 

"2nd.  That,  inasmuch  as  the  structures  had  been 
erected  by  the  tenant,  they  formed  no  part  of  the  pro- 
perty for  which  he  paid  rent,  and  could  not  be  said  to 
be  occupied  by  him  with  the  land  as  tenant  under  the 
lame  landlord. 

"I  held  that  the  said  structures  were  buildings  within 
the  meaning  of  the  Act,  and  that  they  were  affixed  to 
the  freehold,  and  decided  to  retain  the  name  of  the 
said  William  Farmer  on  the  said  list 

"If  the  Court  shall  be  of  opinion  that  my  decision 
was  wrong,  the  name  of  the  said  William  Farmer  is  to 
be  expunged  from  such  list'' 

This  case  was  aigued  with  the  last  {Powell  y. 
Boraston,  suprd,  824),  and  the  appellant  and  respondent 
respectiTely  were  represented  by  the  same  counaaL 


17  Jan.  1865. 

Erlb,  C.J.,  now  delivered  the  judgment  of  th» 
Court  {Srle,  C.J.,  Byles,  and  Keating,  JJ.y- 

Upon  this  appeal  two  questions  are  raised  :  Finl 
Whether  the  shed  described  in  the  case  was  a  buildi&g 
within  the  statute  ;  that  is,  whether  it  had  sufficient 
permanence,  and  was  ejusdem  generis  with  the  build* 
ings  specified  in  the  statute;  namely,  house,  ware- 
house, counting-house,  shop.  The  revising-barrister 
found  it  to  be  such  a  building,  and  according  to  the 
principle  laid  down  in  Watson  v.  Cotton,  we  do  not 
see  sufficient  in  the  description  he  has  given  to 
authorise  us  to  reverse  his  decision.  It  is  constructed 
of  planks  nailed  to  posts  let  into  the  gmund,  and 
used  for  storing  potatoes,  that  being  an  article  in 
the  way  of  the  claimant's  trade  of  a  market  gardener. 
The  second  question  is,  whether  this  shed  was  occu- 
pied by  the  claimant  in  the  capacity  of  tenant.  As  to 
this  the  facts  are  that  at  the  time  of  the  demise  there 
was  no  shed  on  the  premises,  but  the  claimant  placed 
it  there  during  his  term,  and  used  it  as  above  men- 
tioned. "The  revising-barrister  found  that  it  was  so 
occupied,  and  we  do  not  see  sufficient  in  his  statement 
to  authorise  us  to  reverse  his  decision. 

If  the  shed  had  become  the  property  of  the  land- 
lord, it  was  occupied  by  the  claimant  in  his  capacity 
of  tenant  although  he  constructed  the  shed  and 
placed  it  there  during  the  term ;  the  general  rule  is 
quidquid  plantatur  solo  solo  eediL  It  may  be  that 
the  shed  continued  the  property  of  the  tenant  &n<i 
was  subject  to  be  removed  by  him  at  any  time  daring 
the  term ;  his  right  to  do  so  might  depend  on  hie 
contract  with  his  landlord,  or  on  the  nature  of  the 
construction  being  such  as  would  make  it  remove- 
able  as  a  trade  fixture;  but  whatever  may  be  the 
right  of  the  teuant  if  further  facts  were  added  upon 
the  statement  made,  we  act  on  the  general  presump- 
tion that  things  affixed  to  the  freehold  pass  to  the 
landlord,  and  affirm  the  decision.  The  revi3ing-ba^ 
rister  has  raised  a  ftirther  question ;  whether  a  pig- 
stye  is  a  building  ejusdem  generis  with  house,  ware- 
house, oounting-house,  and  shop.  It  is  not  necessary 
to  answer  this  question,  whioh  is  only  raised  in  case 
the  shed  wAs  found  insufficient ;  but  we  would  add 
that  we  are  by  no  means  prepared  to  ass^t  to  the 
revising-barrister's  opinion  on  this  point  without 
further  di«3Ussion.  We  would  further  add,  that  the 
revising-bairister  has,  in  our  judgment,  done  good 
service  in  sending  this  and  the  preceding  ease  (PovxU 
V.  PorasUm,  suprA)  to  us  for  our  decision,  and  giving 
us  the  opportunity  of  explaining  what  we  consider  to 
be  the  true  meaning  of  the  Court  in  Watson  v.  Cotton, 
and  thereby  putting  some  limitation  upon  the  wide 
inferences  drawn  therefrom,  contrary  in  some  degree 
to  the  intention  both  of  the  Legislature  expressed  in 
the  statute,  and  of  the  Judges  expounding  the  same. 

J)seii(one^lifffuid> 
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0.  p.  I    Eatwsll,  Appellant,  v, 

25  Jan.  1865.    t    Bighmond,  Respondent 

Turnpike   Act — Tolls    Fat/able    Under — De- 
tcription  of  Carriage — Nature  of  Licence, 

A  turnpike  Act  allowed  to  he  taken  at  a  toll-gale^  fcr 
every  horse  drawing  (1)  any  eararan,  cart  upon  springs, 
tte.f  4d, ;  (2)  any  stage-coach,  licensed  to  carry  not 
more  than  sixteen  pasaengers,  5d.  ;  more  than  sixteen^ 
6)<<. ;  (3)  any  van  or  other  such  ewrriagefor  the  eowoey- 
anee  of  goods  for  hire,  6id,  ;  (4)  any  caravan,  ^e, 
(licensed  to  carry  passengers  for  hire)^  cU  t?ie  same  rtUe 
as  stage-coaches  carrying  the  same  number  of  passengers, 
TheAetcontained  aclause  exempting  horses  and  carriages 
from  liability  to  pay  more  than  one  toll  on  one  day,  but 
followed  by  a  proviso,  that  for  every  horn  drawing  any 
slagt-carriage  for  the  conveyance  of  passengers  for  hire, 
for  which  toll  should  have  been  paid,  the  tolls  thereby 
made  payable  should  be  paid  for  every  time  of  passing. 

M  travelled  with  a  horse  and  caravan,  generally  on 
fixed  days,  between  C  and  B,  taking  for  hire  sometimes 
passengers,  sometimes  goods,  someHmes  both.  Be  W€u 
not  licensed  under  the  Stage  Carriages  Act,  but  paid 
dtUy  under  16  dfc  17  Via.  c  90,  Sched.  />.,  as  for  a 
carriage  principally  used  for  carrying  goods,  but  ocea- 
tumally  in  conveying  passengers  for  hire. 

The  (oH-gate-keeper  one  day,  in  the  m^miing,  charged 
E  for  his  caravan,  then  carrying  a  passenger,  6\d., 
and  the  sanu  day,  in  the  afternoon,  for  the  same,  then 
carrying  goods  aiyi  the  same  passenger  on  the  return 
journey,  ^d.  :— - 

Held,  that  the  ^\d.  was  rightly  charged  in  the  morn- 
ing on  the  caravan,  under  the  fourth  class  of  tolls  above 
mentioned  ;  but  that  no  return  toil  was  chargeable-'the 
habit  of  the  carriage,  evidenced  by  the  nature  of  its 
licence,  properly  regulating  the  toU, 

CaM  stated  by  Justices  of  Somerseti  under  20  k  21 
Vict  c.  48,  8.  2,  to  the  following  effect  :— 

At  a  Petty  Sessions,  held  the  16th  of  June,  1864, 
SQ  information  was  preferred  by  the  appellant,  the 
owner  and  driver  of  a  spring  Tan  on  four  wheels, 
which  travels  into  Bath  from  Chippenham  and  back 
three  times  a  week,  against  the  respondent,  the 
collector  or  keeper  of  the  London  Turnpike  Qate, 
charging,  "for  that  he,  the  said  Richmond,  on  the 
6th  day  of  June,  1864,  at  the  parish  of  Swanswick,  in 
the  said  county  of  Somerset,  did  demand  and  take 
greater  toll  for  a  horse  and  caravan  passing  through  the 
said  turnpike  gate  than  he  was  authorised  to  do,"  and 
was  heard  and  determined,  and  upon  such  hearing  the 
information  was  dismissed.  The  present  case  was 
demanded  by  the  appellant,  under  the  said  Act 

The  appellant  was  a  common  carrier  living  at 
Chip}»enhaffl,  and  travelling  between  that  place  and 
Bath  with  a  light  caravan  of  four  wheels,  drawn  by 
oDe  horse  at  a  pace  not  exceeding  four  miles  an  hour. 
He  caniad  goods  ocoaaionally  and  paosengan  occa< 


aionaUy,  and  sometimea  both  together,  always  for 
payment  He  deposited  passengers  occasionally  at 
their  own  doors  when  they  requested  it,  and  univer- 
sally he  delivered  goods  at  their  destination  as  directed. 
He  was  not  licensed  under  the  Stage  Carriages  Act, 
but  paid  the  21.  6«.  8<i  duty  as  for  a  carriers'  van, 
under  the  16th  k  17th  Vict  c.  90,  schedule  D.,  the 
material  part  of  which  is  as  follows  : — 

"  For  every  carriage  used  by  any  common  carrier, 
principally  and  bond  fide  for  and  in  the  canying  of 
good%  wares  or  merchandise,  whereby  he  shaU  seek 
a  livelihood,  where  such  carriage  shall  be  occasionally 
only  used  in  conveying  passengers  for  hire,  and  in 
such  manner  that  the  stage  carriage  duty,  or  any  com* 
position  for  the  same,  shall  not  be  payable  under  any 
licence  by  the  Commissioners  of  Inland  Revenue  : — 

'*  Where  such  last-mentioned  carriage 

shall  have  four  wheels   ....     2Z.  6s.  84. 

"  And  where  the  same  shall  have  less 

than  four  wheels IZ.  6s.  84.*' 

On  the  day  in  question  the  appellant  was  charged 
for  the  said  caravan  and  horse  by  the  respondent  at 
the  London  Gate  a  toll  of  644.  in  the  morning,  and 
a  back  toU  of  644.  in  the  afternoon,  which  he  paid 
under  protest 

The  caravan  had  moveable  seats,  which  could  be 
put  up  or  down.  On  the  journey  into  Bath  on  the 
day  in  question  the  appellant  had  one  passenger  and 
no  goods,  except  a  bundle  belonging  to  the  passenger. 
On  the  return  journey  he  had  the  same  passenger  and 
a  packet  of  bacon  going  to  Chippenham.  He  gene- 
rally went  to  Bath  on  Mondays,  Wednesdays  and 
Saturdays,  and  returned  the  same  day,  leaving  Chip- 
penham at  eight  A.M.,  and  Bath  at  five  p.m.  His 
name  was  in  the  carriers*  list  in  the  Bath  directory. 

The  material  clauses  in  the  local  Turnpike  Act  (10 
Gteo.  4,  c  ex.,  under  which  Act  the  respondent  acted, 
are  as  follows  : — 

'*  Section  6.  And  be  it  further  enacted,  that  a  sum 
or  sums  not  exceeding  the  respective  tolls  following 
shaU  be  demanded  and  taken  at  each  and  every  tunb* 
pike,  toU-gate,  &a  (therein-mentioned,  this  London 
gate  being  within  the  description),  by  each  and  every 
such  person  or  persons,  &c.  (ss  therein-mentioned, 
the  respondent  being  such  a  person),  before  any  horse, 
beast,  or  cattle,  or  any  carriage  shall  be  permitted  to 
pass  through  the  same ;  (that  is  to  say,) 

"  1st.  For  every  horse  or  other  beast  drawing  any 
coach,  barouche,  sociable,  berlin,  chariot,  landau,  chaise, 
phaeton,  curricle,  gig,  caravan,  cart  upon  springs, 
hearse,  litter,  or  other  such  light  carriage  (except 
stage-coaches),  any  sum  not  exceeding  fourpence  : 

''  2nd.  For  every  horse  or  beast  drawing  any  stage- 
coach, licensed  to  carry  in  the  whole,  inside  and  out- 
side, not  more  than  sixteen  passengers,  any  sum  not 
exceeding  fivepence ;  and  licensed  to  carry  more  than 
sixteen  passengers,  any  sum  not  exceeding  sixpence- 
halfpenny  : 

"Srd.  For  every  horse  or  other  beast  drawing  any  van 
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or  other  Bach  carriage  for  the  conTeyance  of  gooda  for 
hire  or  pay,  any  sum  not  exceeding  sixpence-halfpenny : 

*'  4th.  For  every  horso  or  other  beast  drawing  any 
caravan,  tilted  waggon,  tilted  cart,  or  other  such 
carriage  (licensed  to  carry  passengers  for  hire),  at  the 
same  rate  as  stage-coaches  carrying  the  same  number 
of  passengers." 

The  rest  of  the  section  is  immaterial. 

"Section  7.  Provided  always,  and  be  it  further 
enacted,  That  it  shall  not  be  lawM  for  the  said 
trustees,  or  their  collector  or  collectors,  lessee  or 
lessees,  to  demand  or  take  more  than  the  respective 
numbers  of  tolls  in  the  whole  hereinafter-mentioned, 
for  and  in  respect  of  the  same  horses,  cattle,  and 
carriages,  for  passing  and  repassing  in  any  one  day,  to 
be  computed  from  twelve  o'clock  in  one  night  till 
twelve  o'clock  in  the  next  succeeding  night,  along  the 
whole  line  or  lines  of  the  said  several  roads  as  herein- 
after-mentioned (except  as  hereinafter-mentioned) ; 
that  is  to  say  (on  various  roads,  aiid  parts  of  roads, 
including  the  part  in  which  the  gate  in  question  was), 
not  more  tha^  one  fall  toll. 

"Section  9.  P^vided  always,  and  be  it  farther 
enacted,  that  for  or  in  respect  of  the  horses  or  other 
cattle  or  beasts  drawing  any  stage  coach,  stage  waggon. 
Tan,  caravan,  cart,  or  other  stage  carriage,  for  the 
conveyance  of  passengers  for  payment,  hire,  or  reward, 
for  which  toll  shall  have  been  paid,  and  which  shall 
return  on  the  same  day  through  the  same  turnpike 
gate  or  bar,  the  tolls  hereby  made  payable  shall  be 
paid  for  eveiy  time  of  passing  and  repassing  through 
every  such  gate  or  bar,  in  like  manner  as  if  no  toll  had 
been  before  paid  thereat," &c. 

The  appellant  contended,  first,  that  his  caravan  was 
not  a  **aiage"  caravan,  and  therefore  not  liable  to 
back  toll  under  section  9. 

Secondly.  That  his  caravan  was  not  licenaed,  so  as 
to  be  liable  to  the  same  rate  as  stage  coaches  under 
the  4th  clause  of  section  6. 

Thirdly.  That  the  respondent  having  elected  to 
treat  the  caravan  aa  "a  van  for  the  conveyance  of 
goods  for  hire,"  and  charged  6 id.  for  it  under  the  3rd 
clause  in  section  6,  in  the  morning,  he  could  not 
demand  such  toll  again  the  same  day  under  section  9, 
whicft  extends  only  to  vehicles  "for  the  conveyance 
of  passengers." 

The  respondent  contended  that,  as  this  was  a  regular 
conveyance  for  goods  and  passengers,  between  certain 
places,  at  stated  times,  on  fixed  days,  it  was  a  "stage  " 
vehicle  within  section  9 ;  and  that,  as  the  appellant 
carried  goods  for  hire  in  his  van,  he  had  a  right  to 
charge  him  6id  under  the  3rd  clause  of  section  6, 
and  the  same  on  his  return  under  section  9. 

The  question  for  the  Court  was  : — 

What  toll  was  chargeable  under  the  Local  Act  on 
anch  conveyance  as  that  described  in  the  case,  and 
whether  such  toll  was  chargeable  again  upon  the 
return  upon  the  same  day  of  the  same  horse  and 
Tehide  through  the  same  gate. 


Should  the  Court  be  of  opinion,  that  a  toll  of  6K 
could  be  demand^  both  on  going  and  returning,  the 
deciuon  of  the  Justices  to  be  affirmed.  If  not,  to  be 
reversed,  and  in  the  latter  case  sach  order  made  ta 
relation  to  the  matter  as  to  the  Court  should  seem  fit 

KingtUm,  for  the  appellant. 

This  caravan  must  come  under  either  the  1st  or  the 
Srd  clause  of  section  6.  It  cannot  come  under  the 
2nd  or  4th,  because  it  is  not  licensed  to  cany 
passengers. 

Prifnd  facte,  the  7th  section  applies,  that  only  one 
toll  is  to  be  taken  on  the  same  day. 

Nor  is  this  within  the  exception  in  section  9,  which 
applies  only  to  "  stage  carriages  for  the  conveyance  <^ 
passengers  for  hire. "    This  is  not  such  a  carriage. 

Again,  the  tolls  to  be  paid  again,  under  section  9, 
are  "the  tolls  Tiereby  made  payable,"  namely,  by 
section  6.  And  the  only  toll  made  payable  by  sec- 
tion 6,  on  stage  carriages,  is  toll  in  proportion  to  the 
number  of  passengers,  namely,  for  less  than  sixteen, 
5d.  6id.,  then,  on  returning,  was  at  least  an  orer- 
charge. 

Again,  having  chaiged  61(2.,  in  the  morning  as  for 
a  caravan,  under  the  Srd  clause  in  section  6,  the  re- 
spondent was  wrong  in  charging  the  back  toll  in  the 
afternoon,  as  for  a  passenger  carriage. 

Karalake,  Q.C.,  for  the  respondent 

It  cannot  be  assumed  that  the  duty  paid  was  the 
duty  properly  payable.    This  caravan  ought  to  hare 
been  licensed  as  a  stage  carriage.    It  was  for  passengers 
as  much  as  for  goods.    It  was  a  stage  van.    See, 
JUgina  v.  Jltucoe,  8  Ad.  &  E.  886. 

[Erle,  C.J. —The  idea  of  a  "stage  '*  is  regular  os- 
cillation between  two  points.] 

The  appellant's  caravan  is  within  the  4th  cUnse  of 
section  7,  and  so  liable  to  back  tolL 

[WiLLiAJf  8,  J. — You  cannot  treat  it  as  a  carriage  for 
goods  under  the  Srd  clause  in  the  morning,  and  as  a 
passenger-van  under  the  4th  clause  for  the  retufi 
journey.  The  expression  in  section  6  is  not  "am«ry- 
tfi^  goodi,"  but  "/or  the  conveyance  o/goode.*'] 

At  all  events,  the  respondent  might  have  charged 
it  6<2.  as  a  passengei^van  goin^  and  the  same  ia 
returning. 

Kingdon  replied.  ' 

Erle,  CjJ.— The  first  question  is,  whether  the  toll- 
gate-keeper  had  a  right  to  demand  back  toll  The 
appellant  passed  from  Chippenham  to  B«th  and  back, 
and  had  to  pay  on  returning.  The  caravan  paid  doty 
under  16  &  17  Vict  c.  90,  schedule  D,  as  "a  carriage 
used  principally  and  band  fide  for  the  catrying  <^  goods, 
and  occasionally  only  in  carrying  passengers  for  Idit, 
"and  in  such  manner  that  the  stage-carriage  doty 
should  not  be  payable.'*  That  is,  not  a  carriage 
licensed  for  the  conveyance  of  passengen»  bat  a  car 
riage  for  the  conveyance  of  goods,  thoag^  oocsaioDally 
used  for  passengers.    Is  that  a  cazrii^  whklk  is  to 
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paj  hack  toll  under  section  91  We  mxust  constnie 
•ection  9  in  connection  with  section  8.  [His  Lordship 
read  the  material  parts  of  both  sections.]  By  section 
6,  the  rate  of  toll  is  settled  by  the  lieenee  ;  and  though 
the  word  '* licensed"  is  not  in  section  9,  I  think  the 
weoDd  toll  is  imposed  by  that  section  only  on  car- 
riages *'  liomaed  for  the  eonreyance  of  passengers, "  and 
this  is  not  sach  a  carriage.  The  respondent's  case  is^ 
that  carriages  which  are  to  pay  back  toll  need  not  be 
licensed,  and  that  the  toll-gate-keeper  has  a  right  to 
look  at  every  carriage  passing  the  gate,  to  see  what  is 
the  parpose  of  the  conveyance.  But  I  think  the 
sUtate  imposes  back  toll  on  the  habit  of  the  carriage. 
It  would  be  most  pernicious  to  allow  gate-keepers  to 
stop  every  carriage,  and  ascertain  the  purpose  of  the 
journey.  I  think  the  keeper  should  be  satisfied  with 
the  evidence  of  the  licence  (unless  obtained  by  fraud) 
as  to  the  habit  of  the  carriage,  and  that  there  ought 
not  to  be  a  shifting  liability,  which  would  lead  to  delay 
and  quarrelling.  As  to  the  first  toll,  I  think  ^\d,  was 
rightly  charged  under  the  8rd  clause  of  section  6. 

Williams,  Willbs,  and  Keatino,  JJ.,  concurred. 
*  Judgment  for  the  appellanL 

Note*— The  order  made  was,  " That  the  decision  of 
the  said  Justices  be  reversed,  and  that  the  matter  be 
remitted  to  the  said  Justices,  that  they  may  give  such 
judgment  as  they  ought  to  have  given  therein,  with 
the  opinion  of  this  Court,  that  the  toll  of  64^.  was 
chargeable  upon  the  said  appellant,  but  that  he  was 
not  liable  to  be  charged  with  any  return  toU." 


C.  P. 

27  Jan.  1865. 
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Evans  v.  Wright  and  Another. 
Evans,  Claimant. 


Interpleader— Where  Granted— \  d:  2  WiU.  4, 
c.  58 — Common  Law  Procedure  Act,  1860 
(23  <b  24  Vu:t,  c.  126,  s.  12). 

The  Court  will  not  refiue  an  interpleader  only  &e- 
cause  the  evidence  against  the  defeTidants  in  the  claim- 
ant's case  is  different  to  what  it  is  in  (he  plaintiff's 
case,  so  l<mg  as  the  defendants  have  not  established  any 
new  relation  between  themselves  and  the  plaintiff. 

The  plaintiff  occupied  a  farm,  of  which  the  defend- 
ants were  landUrds.  The  defendants  sometimes  treated 
the  plainHff,  and  sometimes  his  father,  the  claimant, 
their  original  lessee,  <u  tenant,  and  gave  each  notice  to 
quit.  On  the  plaintiff  quilting,  the  tenant-right  was 
valued,  as  between  him  and  the  defendants,  at 
1852.  2t.  2d 

Plaintiff  having  sued  defendants  for  that  sum,  and 
two  other  eums  d'ue  to  him,  the  defendants  were  willing 
to  pay  the  two  other  sums  to  the  plaintiff,  but  asked  thai 
the  plaintiff  and  the  daiTnant  shoidd  interplead  as  to 
the  185L  S#.  2d.,  that  amount  of  the  vaiuation,  houh 
ever,  net  to  bind  the  claimant : — 

Ueldy  Ueel€mcrder  as  prayed  might  be  made  (if  not 


under  1  A  2   Will,   4,  &  58,)  under  Common  Law 
Procedure  Act,  1860,  s,  12. 

Action  for  tenant-right,  &c.,  against  the  defendants, 
as  landlords  of  certain  premises  previously  occupied 
by  the  plaintiff. 

Particulars  of  plaintiff's  claim  : — 

Amount  of  valuation  of  the  tenant-right  upon  a 
farm,  in  the  county  of  Derby,  given  up  by  the  plain- 
tiff to  his  landlords,  the  defendants,  as  at  LAdy-Day, 
1863,  the  valuation  being  dated  the  2drd  of  March, 
1863,  and  made  by  valuers  appointed  by  the  plaintiff 
and  defendants  respectively —1852.  2s.  2d, 

Value  of  a  stock  frame  sold  by  plaintiff  to  defend- 
ants, the  value  fixed  by  defendants'  bailiff— 82. 

Snr&ce  damage  by  defendants  to  land  occupied  by 
plaintiff--62.  5«.     Total,  1942.  Is,  2d, 

The  plaintiff's  father,  Thomas  Evans  the  elder, 
having  claimed  that  the  amount  of  the  tenant-right 
should  be  paid  to  him,  the  defendants  applied  for  an 
interpleader  order.  The  summons  was  heard  at 
Chambers,  before  Keating,  J.,  who  declined  to  make 
the  order,  but  without  prejudice  to  an  application  to 
the  Court. 

Alfred  WUls,  accordingly,  on  the  16th  of  January, 
applied  for  a  rule  to  show  cause  why  the  plaintiff  and 
Thomas  Evans  the  elder,  the  claimant,  should  not 
interplead  as  to  the  amount  claimed  by  the  plaintiff 
in  this  action  ;  and  why  the  plaintiff  and  claimant . 
should  not  be  barred  in  respect  thereof. 

The  rule  nisi  was  granted  in  this  form  :—  '^  To  show 
cause  why  the  plaintiff  and  the  claimant  should  not 
appear  and  state  the  nature  and  particulars  of  their 
respective  claims  to  the  sum  of  1942.  7s.  2d.,  the 
subject  matter  of  this  action,  in  the  said  affidavits 
mentioned,  and  maintain  or  relinquish  the  same,  and 
abide  by  such  order  as  may  be  made  thereon.*' 

The  following  affidavits  were  produced  in  support  of 
and  against  the  interpleader  summons  : — 

An  affidavit  by  George  Staley,  the  financial  manager 
of  defendants,  who  carry  on  business  at  Butterley  as 
coal  and  iron  masters,  to  the  following  effect — 

In  March,  1854,  the  claimant  became  tenant  to  the 
defendants  of  the  farm  in  question,  but  did  not  per- 
sonally manage  it  nor  reside  there.  Shortly  after 
such  letting  the  plaintiff  resided  there  and  managed 
the  farm,  paying  rates,  &o.,  till  Lady -day,  1863. 
Plaintiff  has  ever  since  the  first  rent-day,  upon  which 
rent  was  paid  by  the  claimant,  paid  the  rents  to  the 
defendants  and  taken  receipts  in  his  own  name.  When 
defendants  required  possession  of  the  farm  they  gave 
the  usual  notice  to  quit  to  the  plaintiff,  designating 
him  their  tenant.  Such  notice  to  quit  was  also  given 
to  the  claimant  also  as  tenant  of  the  said  farm.  The 
plaintiff,  at  Lady-day,  1863,  gave  up  possession  to 
the  defendants,  and  upon  that  occasion  the  said  valua- 
tion of  the  tenant-right  was  made  by  valuers  appointed 
between  the  plaintiff  and  the  defendants.  The  other 
two  claims  also  accrued.    Defendants  were  willing  to 
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pay  the  whole  to  the  persons  entitled  thereto.  Pre- 
viously, by  letter  of  2l8t  of  March,  1863,  the  claimant's 
solicitors  wrote  to  defendants  that  he  was  their  tenant, 
and  that  he  had  permitted  his  son,  the  plaintiff^  to 
occupy  the  farm,  that  the  latter  was  going  to  leav^e  it 
next  Lady-day,  and  the  claimant  was  going  to  it ; 
that  claimant  had  never  received  the  amount  of  the 
tenant  right  he  paid  on  entering,  and  that  there  was 
no  necessity  for  a  valuation,  as  the  claimant  was  the 
tenant.  On  the  31st  of  Maroh,  1863,  the  claimant 
gave  notice  to  the  defendants  not  to  pay  the  tenant 
right  to  any  one  but  himself.  On  the  26th  of  January, 
1864,  the  claimant  applied  to  the  defendants  for 
188^.  Is.  2d,  as  the  valuation  of  the  tenant-right. 
The  defendants  did  not  collude  with  the  claimant  or 
the  plaintiff. 

Affidavit  by  plaintiff  in  support  of  claim.  >  That 
in  1859  he  purchased  from  his  father,  the  claimant, 
the  tenant-right,  &c.,  and  that  on  quitting,  it  was 
due  to  him  the  plaintiff.  That  by  the  conduct  of  the 
defendants  he,  the  plaintiff,  became  the  tenant  of  the 
farm.  That  a  large  part  of  the  claim  was  due  to 
him  the  plaintiff,  as  occupant,  irrespectively  of  the 
question  whether  he  or  his  father  were  the  actual 
tenants. 

Affidavits  in  support  of  the  claimant's  claim. 

That  the  claimant  became  tenant  to  the  defendants 
in  1854,  and  that  he  paid  a  valuation  of  168Z.  17«.  M. 
to  the  defendants,  on  the  understanding  that  the 
valuation  when  he  left  should  be  at  the  same  rate. 
That  he  placed  his  son,  the  plaintiff,  and  his  sister,  on 
the  farm  to  manage  it  for  him,  and  afterwards,  after 
the  plaintiff's  marriage,  to  advance  the  plaintiff  in  life, 
he  agreed  with  the  plaintiff,  that  he  the  plaintiff  should 
have  the  stock  and  furniture  for  less  than  half  the 
value,  which  the  plaintiff  paid,  and  that  he  thence- 
forward allowed  the  plaintiff  to  take  the  profits  of  the 
said  farm,  but  never  authorised  him  to  represent  him- 
self as  the  tenant  And  at  the  time  of  the  said  agree- 
ment h^,  the  claimant,  expressly  reserved  to  himself 
the  right  to  the  tenant-right  when  he  should  leave  tlie 
farm.  That  after  taking  the  farm,  ho,  the  claimant, 
was,  for  a  time  at  least,  rated  in  respect  thereof  in  his 
own  name.  That  the  defendants  always  treated  him, 
the  claimant,  as  tenant,  and  as  liable  to  them  for  rent, 
as  appeared  by  several  letters  from  tlie  defendants  to 
him ;  and  that  he  never,  otherwise  than  as  above 
stated,  gave  them  reason  to  think  he  had  ceased  to  be 
their  tenant.  That  the  valuation  of  1857.  2«.  2^.  was 
made  without  any  notice  to  him,  the  claimant,  and 
without  his  authority,  and  after  the  letter  of  the  2lBt 
of  March. 

Joint  affidavit  by  the  claimant  and  Thomas  Evans 
the  younger : — 

That,  before  Lady-Day,  1863,  and  after  the  notice 
to  the  claimant  to  quit,  one  of  the  defendants  made 
some  overtures  to  the  claimant,  to  take  to  the  farm, 
stating  that  they  would  not  allow  the  plaintiff  to 
remain  there ;  and  on  the  claimant  saying  it  might 


cause  some  unpleasantness  with  the  phuntiif,  the  sud 
defendant  said  to  the  claimant,  '<  Tou  are  our  tenut, 
we  have  nothing  to  do  with  George  (meaning  the  plain- 
tiff), and  I  am  determined  George  shall  not  remain 
there,  as  he  has  blackguarded  me  in  my  own  house." 
That  the  same  proposal  was  repeated  by  the  said  de- 
fendant to  the  claimant  aft^  Lady-Day,  1863,  bat 
declined.  That  subsequently  Thomas  Evans,  the 
younger,  agreed  to  become  tenant,  but  had  nothing 
to  do  with  the  valuation,  and  had  never  been  appM 
to  for  the  amount  of  the  valuation,  except  hy  s 
notice  from  the  olaimant  to  pay  to  him,  and  to  noooe 
else. 

Day,  for  the  plaintiff,  now  showed  cause  against 
the  rule,  and  argued  that  the  plaintiff  had  always 
been  treated  as  tenant,  and  the  valuation  had  been 
made  between  him  and  the  defendants,  and  that  he 
ought  not  to  have  to  contest  the  matter  with  the 
claimant. 

He  cited. 

Beat  V.  Hayes,  32  L.  J.  Ex.  129. 

Dixon,  for  the  claimant,  also  showed  cause  against 
the  rule,  and  urged  that  the  defendants,  having  pat 
themselves  into  the  difficulty  by  their  own  fault,  by 
treating  both  father  and  son  as  their  tenant,  could 
not  now  get  the  benefit  of  an  interpleader.  They 
have  put  themselves  under  an  obligation  to  both 
parties, 

Patomi  V.  Camphtll,  12  M.  &  W.  277  ; 
Cravoshay  v.  Thornton,  2  MyL  &  Or.  1  ; 
Bclchsr  and  Others  v.  StnUk,  9  Bing.  82. 
[WiLLES,  J.,  cited, 
Suart  and  Another  v.  Wtkh  and  Others,  4  VyL 
&  Cr.  306, 
where  Lord  Gottenham  puts  Crawshay  v.  Thornton  os 
an  admitted  relation  of  principal  and  agent  between 
the  defendants  and  one  of  the  parties.] 

Besides,  this  is  an  equitable  claim  by  the  plaintiff, 
and  80  not  the  subject  of  interpleader, 

Burst  V.  Sheldtyn,  13  0.  B.  (n.  8.)  750. 

Alfred  Wills,  for  the  defendants,  in  support  of  the 
rule,  was  not  heard. 

Erlk,  C.J. — I  am  of  opinion  that  there  should  be 
a  rule,  that  upon  the  landlord's  paying  the  son  (the 
plaintiff)  the  two  sums  of  3/.  and  6/.  5«.,  and  the 
costs  of  the  action  up  to  the  time  of  the  application 
for  an  interpleader,  and  paying  the  sum  of  185/.  29. 2d. 
into  Court,  to  abide  the  further  order  of  the  Court, 
the  father  and  son  should  interplead,  to  ascertain 
which  of  the  two  is  entitled  to  the  last-mentioned 
sum.  If  the  father  is  dissatisfied  with  the  valuation, 
to  which  he  was  not  a  party,  he  is  to  have  leave  to 
apply  to  the  Court  for  relief:  The  statute  of  Williaa 
the  Fourth  gave  discretionary  powers  to  the  Court  af 
to  what  was  to  be  done.  Then  the  Common  Uw 
Procedure  Act  has  provided  for  an  intarfdaader  is 
such  a  case  as  this.    It  is  a  clear  MtiB£Mtte  to  u  i^ 
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granting  this  interpleader,  that  the  fiither  and  son 
want  to  make  the  defendants  pay  twice  orer.  It  is 
tiie  conduct  of  the  father  and  the  son  that  has  created 
the  difficulty.  As  to  the  yalnation,  that  is  primA 
facU  evidence  against  the  father  of  the  sum  due,  but 
he  may  show  it  is  a  different  sum.  Let  the  amount 
be  settled,  and  then  the  defendants  will  pay  the 
party  entitled. 

Williams,  J. — I  am  of  the  same  opinion.  The  only 
difficult  point  in  the  case  is  that  raised  by  Mr.  Dixon 
in  his  able  argument,  whether  the  father  has  not 
gained  a  right  against  the  defendants,  which  he  would 
lose  if  the  contest  were  cHuiged  to  a  contest  between 
him  and  his  son.  But  the  supposed  resemblance  of 
tfau  case  to  Crawshay  t.  ThorrUon  is  not  a  true  one. 
If  the  defendants  had  established  any  new  relation 
between  themselves  and  another  party,  they  would 
not  be  allowed  to  interplead,  so  as  to  elude  the  con- 
sequences of  their  own  act.  But  they  did  not  here 
create  any  new  relation ;  only  having  supposed  the 
son  to  be  tenant,  they  acted  accordingly.  Justice  and 
convenience  alike  require  an  interpleader. 

WiLLEs,  J. — I  am  of  the  same  opinion.  The  prin- 
ciple of  interpleader  is,  that  when  two  persons  are 
eoQcemed  in  a  dispute,  and  a  third  person  has  that 
which  is  to  be  the  fruit  of  the  dispute,  and  has  no 
part  in  it,  but  is  willing  to  give  it  up  according  to 
the  result  of  the  dispute,  if  that  third  person  is  sued, 
he  is  not  obliged  to  be  (|t  the  expense  or  risk  of 
defending  the  action,  but  on  giving  up  what  is 
sometimes  called  *' the  thing  in  medio,"  he  is  relieved, 
and  the  Court  directs  that  the  persons,  between  whom 
the  dispute  really  exists,  should  fight  it  out  at  their 
expense.  The  mere  statement  of  the  principle  shows 
its  justice.  This  is  clearly  a  case  for  an  interpleader 
as  to  the  tenant-right,  which  is  due  Xa  one  or  the 
other,  that  is  to  the  claimant  or  the  plaintiff  accord- 
ing as  the  character  of  the  transaction  between  thf m- 
selves  made  the  one  or  the  other  tenant  at  the  end  of 
the  term.  Any  right  which  the  one  has  against  the 
other  in  respect  of  payment  of  rent  or  other  admis- 
sions,  merely  affects  the  question  of  proof,  not  the 
qnestion  as  to  how  the  dispute  originated.  The 
question  is,  which  of  the  two  is  entitled  to  the  advan* 
tags  of  the  tenancy.  Mr.  Dixon  says  that  the  valua- 
tion established  a  new  relation  between  the  defendants 
and  the  plaintiff  No  doubt,  in  having  that  valuation 
made,  the  landlords  did  act  ss  though  the  plaintiff 
was  their  tenant,  but  that  was  only  to  determine 
the  amount,  not,  who  was  tenant.  The  defendants 
may  have  assumed  that  it  made  no  difference  to  which 
of  the  Evans's  it  was  paid.  The  plaintiff  has  some 
evidence  against  the  landlords  that  he  was  tenant,  and 
not  the  father.  There  is  a  difficulty  in  there  being  a 
different  sort  of  evidence  against  the  landlords  in  one 
case  to  what  there  is  in  the  other.  Either  party  may 
call  the  landlords  at  the  trial  to  prove  their  having 
treated  him  aa  tenant    Has  it  ever  been  held  that 


there  should  be  no  interpleader  between  persons  who 
have  different  evidence  against  the  persons  seeking 
to  interplead?  The  authorities  cited  to  establish 
such  exception  to  the  law  are  not  cases  founded  merely 
on  a  different  class  of  evidence  being  produced  by 
the  claimant  and  the  plaintiff,  but  on  such  evidence 
establishing  such  a  relation  between  the  defendant  and 
the  plaintiff  as  would  make  it  unjust  for  an  inter- 
pleader to  be  granted.  [His  Lordship  referred  to 
Crawshay  v.  ThonUon  and  Siuiri  v.  Welch  cited 
above.]  The  question  is^  who  is  the  tenant  f  Two 
persons  each  claim  to  have  a  right  to  a  sum  of  money 
representing  the  value  of  the  tenant-right.  If  Mr. 
Dixon^s  objection,  that  the  plaintiff's  claim  is  an 
equitable  one,  was  founded  on  fact,  we  should  not  be 
competent  to  give  relief.  But  his  aigument  is  founded 
on  a  fallacy.  Here  the  son  is  claiming  according  to 
his  contract  that  his  entry  has  made  him  tenant  instead 
of  his  father.  This  is  no^  an  equitable  agreement  As  to 
the  other  point,  with  reference  to  the  valuation  and 
its  not  applying  to  or  binding  the  father,  the  Common 
Law  Procedure  Act,  1860,  s.  12,  enables  us  to  deal  with 
the  case  whatever  difficulty  there  may  have  been  before 
under  the  original  Interpleader  Act,  1  &  2  Will.  4, 
c.  58.  The  justice  of  the  case  and  established  autho- 
rity both  require  that  this  interpleader  should  be 
allowed. 

EsATiNo,  J.,  concurred. 

*  Rule  dbsolrUe, 

•  Note. — In  the  following  form  :— 

''That  upon  payment  of  the  defendants  to  the 
plaintiff  the  sum  of  9^.  58.  (part  of  the  sum  of 
194Z.  7s.  2d.,  the  subject  matter  of  this  action),  to- 
gether with  the  plaintiff*s  costs  upon  taxation,  to  the 
time  of  the  defendants*  application  for  interpleader, 
and  upon  the  defendants'  paying  into  the  hands  of  the 
Masters  of  this  Court,  within  a  week,  the  sum  of 
1854  2s.  2d,  the  residue  of  the  aforesaid  sum  of 
194/.  7s.  2d.f  to  abide  the  further  order  of  this  Court, 
all  further  proceedings  in  this  cause  against  the  said 
defendants  be  stayed,  and  that  the  plaintiff  and 
Thomas  Evans  the  elder  be  restrained  from  proceed- 
ing against  the  defendants  to  recover  the  said  sum  of 
19il.  7s.  2d»,  the  plaintiff  undertaking  to  abide  by 
such  further  order  as  this  Court  may  make  after  the 
issue  hereinafter-mentioned  is  disposed  of;  And  that 
an  issue  be  tried  at  the  next  assizes  for  the  county  of 
Derby,  in  which  the  said  claimant  shall  be  plaintiff, 
and  the  said  plaintiff  in  this  cause  shall  be  defendant^ 
the  question  to  be  tried  being,  whether  the  claimant 
is  entitled  to  the  tenant-right  as  against  the  plaintiff. 
The  question  of  costs  and  all  further  questions  to  be 
reserved  until  after  the  trial  of  the  said  issue,  with 
liberty  to  either  of  the  said  parties  to  apply  to  this 
Court  if  dissatisfied  with  the  valuation  in  the  event  of 
the  claimant  making  good  his  daim  to  the  said  tenant- 
right" 
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C.  P.  )    Calvert  v.  The  Scindb  Bail- 

80,  31  Jan.  1865.    J  way  Ck)MPAKY. 

Costs,  Taxation  of — Party  a  Witness — Travel- 
ling and  Subsistence — Character  at  Stake — 
Discretion  of  Master, 

Ths  plaifUiff  ioas  tngcLged  as  engineer  to  the  defen- 
dants in  India  for  three  years,  at  800/.  a  year. 
During  the  engagernent  he  teas  dismissed  by  the 
defendants,  with  thru  months^  notice.  Plaintiff  de- 
manded a  passage  home,  as  under  the  corUraet,  which 
the  defendants  virtually  refused.  Plaintiff  thereupon 
sued  defendants  here  for  wrongful  dismissal,  and  for 
not  providing  him  toith  a  p€usage  to  England,  according 
to  eontracL  Defendants  pleaded  a  justification,  on  the 
ground  of  plaintiff*  s  misconduct.  Plaintiff  came  over 
to  England  as  a  witness,  and,  owing  to  delays  catued 
by  defendants,  was  kept  a  year  and  a  half  here  for  the 
trial.  At  the  tricU  plaintiff  recovered,  by  consent, 
850/.  (200/.  for  three  months*  salary,  and  150/.  for 
passage  to  England),  and  defendants  withdrew  their 
plea  of  Justification,  Plaintiff  *s  affidavit  stated  that 
he  cxaM  get  no  employment  till  the  cause  was  termi- 
nated, and  that  he  intended  to  return  to  India,  The 
Master  allowed  the  plaintiff  on  taxation  450/.  for  a 
year  and  a  halfs  suhsistence  in  England^  and  150/. 
for  passage  back  to  India : — 

Held,  that  the  allowance  was  right,  but  that  the 
Master  ought  to  exercise  great  caution  in  such  cases. 

Lush,  Q,C,,  had  obtained  a  rale,  calling  apon  the 
plaintiff  to  show  cause  why  the  Master  should  not  be 
at  liberty  to  review  the  taxation  of  the  plaintiff's 
costs  in  this  cause,  so  far  as  related  to  an  item  of 
tfOO/.  for  subsistence  and  passage  money. 

The  plaintiff  was  engaged  as  engineer  to  the  defen- 
dants in  India  for  three  years,  ending  the  27th  of 
January,  1862,  at  600/.  a  year.  Before  the  expiration 
of  the  three  years,  he  was  inrited  by  the  defendants' 
agents  in  India  to  renew  his  engagement  with  the 
company.  He  did  so  ;  and  a  second  engagement, 
commencing  from  the  27th  of  January,  1862,  was 
made,  his  salary  being  raised  to  800/.  a  year.  This 
new  engagement  was  confirmed  by  the  defendants. 
According  to  the  plaintiff,  by  the  contract  he  was  to 
hare  his  passage  back  to  England  paid  by  the  defen- 
dants. The  plaintiff  thereupon  removed  his  family  to 
Lahore  in  the  East  Indies,  where  they  still  remained. 
When  the  plaintiff  had  served  daring  part  of  the 
second  period,  the  defendants'  agents  in  India  gave 
him  three  months'  notice  of  dismissal ;  and,  on  the 
plaintiff's  demand  under  the  contract,  undertook  to 
provide  him  with  a  passage  home  to  England  at  the 
defendants'  expense,  but  they  dictated  to  him  the 
mode  of  conveyance  and  the  time  for  his  leaving  India, 
and,  on  his  declining  to  go  in  that  way  and  at  that 
time,  owing  to  ill  health,  they  peremptorily  refused 
to  pay  his  passage  money  to  England.  This  was  in 
February,  1863. 


The  plaintiff  then  commenced  the  present  action 
(23rd  April,  1863)  against  the  defendants  for  wroDgfal 
dismissal,  and  for  not  providing  him  with  a  passage  to 
England  pursuant  to  contract,  and  came  over  to  Eng- 
land as  a  witness,  arriving  in  November,  1868,  after 
the  action  was  commenced.  Notice  of  trial  was  given 
for  the  sittings  after  Michaelmas  Term,  1868,  but  the 
trial  was  put  off  from  time  to  time  at  the  instuice  of 
the  defendants.  The  defendants  put  on  the  record  a 
plea  of  justification  of  the  digmiaaitl  on  the  ground  of 
the  plaintifi^s  misconduct. 

At  the  trial  on  the  20th  of  December,  1864,  tiie 
defendants  consented  to  a  verdict  for  350/.,  representing 
three  months'  salary,  and  150/.  for  his  passage  to 
England,  and  withdrew  the  plea  of  justification.  At 
the  taxation  of  costs  the  Master  allowed  to  the 
plaintiff,  beyond  the  general  costs  of  the  cause,  the 
sum  of  600/.,  being  450/.  for  a  year  and  a  half's  sub- 
sistence in  this  country,  waiting  the  trial  of  this  cause, 
at  the  rate  of  800/.  per  annum  (the  plaintiff's  affidavit 
stating  that  he  was  unable  to  obtain  any  employment 
till  the  termination  of  the  cause),  and  150/.  for  the 
plaintiff's  travelling  expenses  back  to  Lahore,  whither 
he  deposed  on  affidavit  he  was  aibout  to  return.  It  wu 
this  item  of  600/.  which  was  objected  to  by  the  defen- 
dants. 

Bovill,  Q,C,,  and  WooUett,  for  the  plaintifi;  shoved 
cause. 

It  has  been  decided  that  there  is  no  difference 
between  an  ordinary  witness  and  a  plaintiff  who  is 
witness  in  his  own  cause  as  to  costs.  The  plaintiif' s 
actual  presence  was  necessary,  as  his  character  was  at 
stake, 

Evans  v.  Watson  and  Another,  8  C.  6.  827 ; 
Cases  collected  in  Gray  on  Costs,  499  ; 
DowdeU  V.  The  Royal  Australian  Steam  Navigs- 
tion  Company,  8  El.  &  Bl.  902  ;  23  L.  J.  Q.  B. 
869; 
PlaU  V.  Cfreene,  2  DowL  216. 

Lush,  Q,C.,  and  Sir  Q,  Bonyman,  for  the  defen- 
dants, in  support  of  the  rule,  contended  that  the 
plaintiff's  clear  intention  was  to  come  home  and  stay 
here,  otherwise  he  would  not  have  demanded  a  passiga 
home.  Also  that  the  plaintiff  had  no  right  to  incnr 
the  expense  of  coming  home  and  staying  in  En^nd  in 
a  case  of  contract 

Cur,  adv,  vuH 

81  Jan.  1865. 

E&LE,  C.J.,  delivered  the  judgment  of  the  Couit 
(Erie,  C,J,,  Willes,  and  KeaUng,  /J.),  as  follows  :- 

This  was  a  motion  to  review  the  taxation  of  the 
Master.  The  plaintiff  says  that  he  has  been  discharged 
contrary  to  his  contract  with  the  defendants,  and 
brings  an  action  to  recover  damages  for  that  broach  of 
contract.  The  jury  gave  him  a  quarter's  salary, 
namely,  200/.  and  150/.,  for  his  passage  homa.  It 
appears  that  he  stayed  in  this  country  over  twelre 
months  for  the  trial ;  and  on  tazatiaa  tiw  lb«^ 
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allowed  him  i50L  for  the  time  lie  stayed  here,  and 
150^.  for  his  passage  hack  to  Lahore.  Thus  the  very 
large  sum  of  600^.  was  allowed  for  one  witness.  We 
are  much  impressed  with  the  caution  we  are  bound  to 
exercise  to  prevent  a  party  abroad  putting  a  defen- 
dant in  this  country  to  the  risk  of  so  yery  large  a  sum. 
We  are  clearly  of  opinion  that  the  allowance  is  within 
the  principle  of  the  law  applicable  to  this  case  ;  but 
we  think  it  is  the  bounden  duty  of  the  Master  to 
take  care  that  when  the  charge  is  so  large,  no  costs 
are  wantonly  incurred.  Here  there  was  great  com- 
plaint on  the  part  of  the  plaintiff  of  the  delay  caiised 
by  the  defendants.  As  a  matter  •  of  course,  where  a 
party  brings  an  action  for  a  small  amount  and  claims 
600/.  for  allowances,  the  Master  should  exercise  a 
scrupulous  care.  I  apprehend  these  costs  are  allowed 
in  principle  by  the  case  of  Beynolda  v.  Harris  (8  G.  B. 
(N.  t<.)  267.  (See  the  remarks  of  Cockbum,  C.J.,  on 
page  291.)  In  Evans  v.  Watson^  cited  in  the  aigu- 
ment,  the  same  principle  is  recognised.  We  hare 
carefully  considered  the  case,  and  are  satisfied  that 
justice  is  done,  but  we  are  anxious  to  prevent  so  large 
a  sum  being  taken  as  sanctioned  and  used  as  a  prece- 
dent for  future  occasions. 

Rult  discharged. 


Ex. 

21  Jam.  1865. 


A 


Chandler  v.  Doulton  and 
Another. 


Excessive  Distress — 52  Hen,  3,  c  i-^Mis- 
direction. 

The  defendants*  bailiff  Jiaving  distrained  of  the  goods 
of  the  plaintiff  to  an  excessive  value  ctbove  the  rent  due, 
and  remaiiied  in  possession  of  them  om  week  ttrith- 
out  removing .  ihem^  though  the  jury  found  that  the 
plaintiff  had  sustained  no  actual  damage : — 

Held,  that  the  action  for  making  an  excessive  dis- 
tress might  be  maintained,  and  nominal  damages 
recovered. 

The  plaintiff  sued  the  defendant  in  trespass  for  an 
excessive  distress. 

The  cause  was  tried  before  Martin,  B.,  in  London, 
at  the  Sittings  after  Term. 

The  material  facts  are  as  follows  : — 

The  plaintiff  was  tenant  to  the  defendants  of  a  mill 
at  Lambeth,  and  owed  the  defendants  160Z.  for  lent. 
The  defendants'  bailiff  entered  and  seized  corn  in  the 
mill  to  the  value  of  260^,  and  remained  in  possession 
of  the  com  about  one  week,  and  on  payment  of  the 
rent  and  costs  at  the  end  of  that  time,  the  bailiff  left 
the  premises.  The  jury  found  there  was  no  actual 
damage  sustained  by  the  plaintiff  from  the  bailiff 
remaining  in  possession,  and  the  Judge  thereupon 
directed  them  to  find  a  verdict  for  the  defendants, 
and  reserved  leave  to  the  plaintiff  to  move  to  enter 
the  verdict  for  12.,  in  case  the  Court  decided  there 
was  misdirection. 


Laxton,  on  obtaining  a  rule,  cited, 
Smith  V.  Ashforth,  29  L.  J.  Ex.  259  ; 
Lucas  V.  TarleUnh  27  L.  J.  Ex.  246  ; 
WUhwgWnf  v.  Backh(mse,  2  B.  &  C.  821 ; 
Bayliss  v.  Fisher,  7  Bing.  153. 

James,  Q.  C.  (Hodgson  with  him),  now  showed  cause 
against  the  rule. 

If  }'oa  hold  there  was  an  excessive  distress,  it  is  still 
necessary  to  prove  actual  damage.     The  jury  here 
found  that  there  was  an  excessive  distress,  but  no 
damage  resulting  therefrom.    The  words  of  the  Act 
require  that  there  shall  be  some  damage. 
The  following  cases  were  cited — 
PiggoU  v.  BirOes,  1  M.  &  W.  441 ; 
Bjogers  v.  Parker,  18  C.  B.  112  ; 
Williains  v.  Mostyn,  4  M.  &  W.  145. 

Laxton,  in  support,  was  not  called  upon. 

Pollock,  C.B.— The  report  of  the  Judge  at  the 
trials  which  must  be  taken  as  the  true  report,  shows 
there  was  evidence  of  damage.  In  the  case  of  PiggoU 
V.  Birtles  {loc,  cit.),  Parke,  B.,  said  that  the  tenant  had 
sustained  some  damage  by  the  landlord  remaining  in 
possession  of  the  goods  for  a  week.  In  the  present 
case  the  plaintiff  sustained  the  same  damage,  which 
the  defendants  also  admit ;  and  yet  the  jury  found 
that  the  plaintiff  had  not  suffered  any  damage.  The 
rule  will,  therefore,  be  made  absolute,  and  the  verdict 
be  entered  for  the  plaintiff  for  11. 

Martin,  B. — It  appears  that  the  defendants  dis- 
trained on  the  goods  of  the  plaintiff,  and  that  they 
made  an  excessive  distress  within  the  meaning  of  the 
statute,  and  that  after  they  had  remained  in  possession 
for  one  week,  the  plaintiff  paid  the  rent  There  was 
clearly  therefore  an  excessive  distress.  I  think  I 
ought  to  have  told  the  jury,  that  if  they  found  there 
was  an  excessive  distress,  they  were  bound  to  find  for 
the  plaintiff,  although  they  might  find  no  actual 
damage  beyond  the  mere  fact  of  the  seizure  of  the 
goods,  and  the  broker  remaining  in  possession.  The 
case  of  Piggott  v.  BirUes,  conclusively  shows  that 
there  must  have  been  damage  from  seizing  the  goods 
of  the  plaintiff,  and  remaining  in  possession.  Mr. 
James  says,  that  if  a  landlord  went  into  a  house,  and 
said,  "  I  seize  all  the  goods  in  the  house  for  rent 
due,'*  and  immediately  after  said,  "I  will  confine 
myself  to  a  reasonable  quantity  proportionate  to 
the  rent,"  you  would  have  to  say  that  the  action  would 
lie,  if  you  do  so  in  this  case.  But  the  jury,  in  that 
case,  would  find  the  act  all  one,  and  consider  that 
what  the  landlord  said  amounted  to  nothing.  But  in 
this  case  the  broker  remained  in  possession  one 
whole  week.  There  is  the  same  damage  here  as  in 
Piggott  V.  BirUes. 

PioOTT,  B.— The  jury  in  this  case  found  there  was 
an  excessive  distress,  it  is  therefore  impossible  not 
to  decide  in  favour  of  the  plaintiff,  the  damage  the 
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plaintifr  has   sustained,   Is  the  only  question.      In 
Bayliis  v.  Fisher,  the  Court  were  of  opinion,  that  the  , 
owner  might  recover  damages^  although  the  plaintiff  ' 
had  the  use  of  the  goods  all  the  time ;  it  is  merely  a  ' 
question  of  the  degree  of  damage,  in  that  case  it  was 
found  to  he  15/.,  in  this  case  it  was  agreed  it  should 
beU 

Bule  abtoltUe. 


Sx. 

80  Jan.  1865 


:.} 


Whitmore  V,  Wakebley. 


BarrJcruptcy  Act,  1861  (24  &  25  7lct.  c.  134)— 
Composition  Deec^-^Omudon  to  Plead. 

A  composition  deed  was  duly  executed  and  retfistsred 
by  a  debtor,  under  the  I92nd  and  foUowing  sections  of 
the  Bankruptcy  Act,  1861.  The  deed  contained  a 
general  release  by  the  creditors.  To  an  action  brought 
against  him  by  a  creditor,  the  debtor  had  the  opportunity 
of  pleading  this  deed  in  bar,  but  did  not  do  so.  Judg- 
ment was  signed  by  the  plaintiff,  and  the  sheriff  seized 
the  goods  of  the  debtor  under  a  fi.  &.  :— 

Held,  on  motion  for  a  rule  calling  on  the  sheriff  to 
give  up  possession,  that  the  deed  being  pleadable  in  bar 
and  not  having  been  pleaded,  the  defendant  could  nht 
afterwards  avail  himself  of  it  to  set  aside  the  judg- 
ment. 

A  debtor  had  duly  executed  and  registered  a  com- 
position-deed, under  the  192nd  and  following  sections 
of  the  Bankruptcy  Act,  1861,  which  contained  a 
general  release  by  the  creditors.  The  plaintiff  in  this 
case  brought  an  action  under  the  Bills  of  Exchange 
Act  (the  writ  in  which  was  iasned  b^ore  the  signing 
of  the  deed)  against  the  debtor,  wl}o  made  no 
defence,  and  did  not  plead  the  compoeition  deed  in 
bar.  The  plaintiff  signed  judgment,  and  the  sheriff 
took  possession  of  the  debtor's  goods  under  a  Ji.  fa. 
On  application  being  made  on  behalf  of  the  debtor 
to  Martin,  B.,  at  Chambers,  for  an  order  calling  on 
the  sheriff  to  give  up  possession,  the  learned  Judge 
referred  the  question  to  the  Court,  from  whom  a  rule 
nisi  to  that  effect  was  obtained. 

Hayes,  Scrjt,,  now  showed  cause. 
Quain  appeared  for  the  sheriff. 

C.  Pollock  in  support  of  the  rule. 

A  person  making  arrangements  with  his  creditors  is 
not  bound  to  take  notice  of  any  proceedings  against 
liim  that  may  be  pending,  nor  can  a  simple  act  of 
loehes  on  the  defendant's  part  entitle  the  plaintiff  to 
disregard  the  plain  words  of  the  statute,  and  put  in 
an  execution.  The  words  of  the  198th  section  are 
clear,  and  to  pay  the  plaintiff  now  would  be  giving  a 
fraudulent  preference  to  a  creditor  who  has  proceeded 
with  a  suit 

He  cited, 

Clapham  v.  Atkinson,  4  B.  ft  S.  772. 

[Mabtin,  B.^It  is  impossiblo  to  allow  that  a  deed. 


which  it  a  statutable  defence,  and  mi^t  be  pkadtd 
in  bar,  but  which  a  defendant  omits  so  to  plead,  caa 
afterwards  enable  him  to  haya  a  judgment  set  aside. 
The  common  and  ordinary  role  of  pfaetioe  must 
govern  the  present  case.] 

Per  CuEiAic — Our  judgment  must  be  in  favour  of 
the  plaintiff. 

Mule  discharged  with  oosU. 


81  Jan.  1865. 


Re  Robert  Evamh. 


Legacy  Dttty—^Attachment — 13  <fe  14  Vict, 
c  97,  L  8. 

A  rule  absolutsfor  an  attaehmsnt  will  he  granted,  tii 
the  Jirst  instance,  for  disobedisnee  to  a  rule  aieoliite 
requiring  a  person  to  pay  moneys  recehsd  by  him  for 
legacy  duty. 

Crompton  HuUun  moved  for  a  rule  to  be  made  abso- 
lute for  an  attachment  in  the  first  instance,  uudor  the 
13  k  14  Vict  c.  97,  s.  8. 

Robert  Evans  had  received  certain  moneys  for  legacy 
duty,  and  had  detained  the  same.  An  application  wu 
made  on  behalf  of  the  Commissioners  of  Inland 
Revenue,  to  grant  a  rule  requiring  him  to  show  cause 
why  he  should  not  deliver  an  account,  upon  oath,  or 
why  the  same  should  not  be  paid  forthwith,  and 
granted  the  term  before  last,  and  wsjb  returnable  the 
first  day  of  this  term.  No  cause  was  shown  against  the 
rule  ;  the  rule  hod  been  made  absolute,  and  had  bcea 
served  on  Evans,  but  not  obeyed. 

The  CouBT  made  the  rule  absolute  in  the  first 
instance,  vrith  costs. 

Jtule  dbsolute^  with  costs. 


Ex.  Ch.  I  Gabnbtt  akd  Moselet  Gold 
1,  2  Feb.  1865.  i      Mining  Comfamt  v.  Sutton. 

ERROR  FROM  QUEEN'S  BENCH. 

Corawi— Eble,  C.J.,  Pollock,  C.B.,  Willes,  J.,  and 

CUANNELL,  B. 

Joint-Stock  Company — Shareholder  —  Calk  — 
7  tC-  8  Vict.  €.  110  —  19  <fe  20  Vict,  c,  47, 
$.  Gl. 

The  company  was  fimned  under  7  «ft  8  Vict.  e.  W 
and  was  subsequently  {vnth  debts  and  liabilities  ovt- 
standisig)  registered  as  a  limited  wmpemy  uttdcr 
19  ds20  VicLc  47  :— 

Held,  that  the  liquidators  appointed  to  wsd  up  tin 
eotnpany  had  power,  for  the  purpose  ^  satisfying  t^ 
debts  and  liabilities  contracted  prsnsus  is  Af  rsgi^rsr 
turn  of  the  company  as  a  UmfiUd  eamftm^k  ^  *"^  ' 
call  on  an  original  shareholdeTf  tM  sssttMSf^  ssnstsU 
remaining  unpaid  on  his  shares. 
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This  was  error  Iroxu  tho  Queen's  Benoh  on  a  special 
case. 

The  action  was  brought  by  the  liquidators  of  the 
Gamett  and  Hoseley  Gold  Mining  Company  (Limited) 
against  the  defendant,  to  recover  2000Z.,  the  amount 
of  a  call  of  1 A  per  share  on  2000  shares. 

The  cause  was  tried  before  the  Lord  Chief  Justice  at 
the  Surrey  Spring  Assizes,  1863,  when  a  rerdict  by 
consent  was  taken  for  the  plaintiff  for  2,0252.,  subject 
to  the  opinion  of  the  Court  on  a  special  case,  the  most 
material  factA  of  which  are  as  follows  : — 

Tho  company  was  originally  formed  in  the  year 
1852,  under  the  name  of  the  Qunett  and  Moseley  Gold 
Mining  Company  of  America,  and  under  the  provi- 
sions of  7  &  8  Vict.  c.  no. 

It  was  declared  by  the  deed  of  settlement  that  the 
capital  of  the  company  should  consist  of  the  sum  of 
50,0002.,  to  be  divided  into  50,000  shares  of  12.  each. 

Upon  the  9th  of  December,  1852,  the  defendant 
obtained  and  accepted  an  allotment  of  2000  sliaros, 
and  thereupon  became  liable  to  pay  the  company  12. 
per  share  in  December,  1852,  but  did  not  pay  it. 

Between  May  and  August,  1853,  the  defendant 
paid  15,0002.  on  account  of  thoso  shares,  but  did  not 
apply  for  or  receive  the  scrip  shares  in  respect  of  sucU 
payment 

On  the  17th  of  January,  1854,  the  company  was 
completely  registered  under  7  &  8  Yict.  o.  110.  The 
company  was  afterwards,  upon  the  3rd  of  September, 
I85d,  completely  registered,  with  **  limited  "  liability, 
under  the  **  Joint  Stock  Companies  Act,  1856." 

On  the  16th  of  January,  1861,  at  an  extraordinary 
general  meeting  of  the  company,  a  special  resolution 
was  passed,  requiring  the  company  to  be  voluntarily 
wound  up,  and  in  pursuance  of  that  resolution,  liqui- 
dators were  subsequently  appointed  for  winding  up 
the  affairs  of  the  company,  and  distributing  the  pro- 
perty thereof. 

The  liquidators  found  that  there  were  considerable 
debts  and  liabilities  of  the  company,  which  had  been 
incurred  before  the  registration  thereof  with  limited 
liability,  under  the  Joint  Stock  Companies  Act,  1856, 
and  also  that  the  available  assets  of  the  company  were 
insufficient  to  satisfy  the  said  debts  and  liabilities. 

The  liquidators,  therefore,  made  a  call  of  12  per 
share  on  the  defendant  and  all  the  other  contributoriea 
of  the  company,  tor  tho  purpose  of  paying  such  sums 
as  they  deemed  necessary  to  satisfy  the  debts  of  tho 
company,  kc.  Tho  call  was  payable  on  tho  15th 
of  January,  1863.  Due  notice  was  given  to  tho 
defendant,  but  he  has  never  paid  any  portion  of 
such  call. 

The  question  for  the  opinion  of  the  Court  is : — 

Whether,  under  all  the  circumstances,  the  defendant 
is  liable  to  pay  tho  amount  of  the  said  call,  or  any 
part  of  it.  • 

The  Court  below  having  decided  in  favour  of  the 
plaintiffay  on  the  authority  of  S»  parte  SkvenaoH, 
32  L  J.  Ch.  97,  dofendaiit  now  brought  error.       ^ 


UolL—Tha  question  is,  whether  the  liquidators  of 
this  company  have  power  to  make  a  call  on  tho  defen- 
dant in  excess  of  the  amount  remaining  unpaid  on  his 
shares. 

It  is  submitted  that  they  have  no  such  power. 

The  107th  and  113th  sections  of  19  &  20  Vict  c.  47, 
show  that,  so  far  as  relates  to  companies  registered 
under  that  Act,  7*8  Vict.  c.  110,  is  entirely  repealed. 
But  to  prevent  iiyustice  being  done  to  the  creditors  of 
companies  seeking  registration  with  limited  liability 
under  the  later  Act,  the  remedies  which  such  creditors 
before  possessed  are  reserved  to  them  by  the  116th 
section,  which  provides  that  the  creditors  shall  bo 
entitled  to  all  such  remedies  *'aa  they  would  have 
been  entitled  to  in  case  such  registration  had  not  taken 
place."  Now  tho  only  remedies  they  had  were  by 
action  against  the  company  and  sei,  fa.  against  the 
individual  shareholders,  and  such  remedies  they  still 
retain.  But  a  reservation  of  the  remedies  of  the  cre- 
ditors can  havte  no  effect  in  extending  the  powers  of 
'the  liquidators — i)ower8  which  are  especially  limited 
to  the  61st  section,  which  provides  *'  that  if  the  com- 
pany is  limited,  no  contribution  shall  be  required  from 
any  shareholder  exceeding  the  amoimt,  if  any,  unpaid 
on  the  shares  held  by  him."  That  the  61st  section 
applies  to  a  company  like  the  present  one  cannot  bo 
doubted,  for  the  113th  section  makes  all  the  provisions 
of  the  Act  applicable  to  companies  registered  under  it. 

[Channell,  B.,  referred  to  the  109th  section.] 

That  section  is  not  so  wide  as  the  116th.  If  the 
liquidators  had  power  to  make  calls  to  an  unlimited 
extent,  what  would  be  the  use  of  the  reservation  in 
that  section  ?  It  is  only  on  the  supposition  that  the 
powers  of  the  liquidators  are  limited  in  all  cases  by 
the  61st  section,  that  the  116th  section  becomes 
necessary. 

The  107th  and  113th  sections  show  clearly  that^  as 
far  as  related  to  the  winding-up  of  companies,  the 
policy  of  the  Act  was  to  place  unlimited  companies, 
which  were  subsequently  registered  with  limited  liabi- 
lity, exactly  .on  the  same  footing  as  com|)anies  originally 
registered  as  limited  under  the  Act  The  winding-up 
sections  of  the  Act  make  no  distinction  between  the 
two  classes.  The  judgment  of  the  Court,  below  is 
founded  entirely  on  Ex  parte  Stevenson  (suprd),  which 
cannot  be  supported. 

Garth,  for  the  plnintiffij,  was  not  colled  upon. 

Erle,  C.J. —The  question  in  this  case  is,  whether 
a  shareholder  is  liable  for  a  certain  call  made  by  the 
liquidators  of  a  company,  being  voluntarily  wound  up 
under  19  &  20  Vict  c.  47.  The  company  of  which 
he  is  a  shareholder  was  formed  under  7  &  8  Vict 
c.  110,  and  was  afterwards  registered  as  a  limited 
company  under  19  &  20  Vict  c.  47.  The  defendant 
objects  to  pay  the  call  of  12.  per  share  on  the  2000 
shares  allotted  to  him,  on  the  ground  that  he  has  paid 
up  155.  per  share,  and  that  therefore  a  balance  of 
only  5$,  remains ;  and  that  the  liquidators  by  the  61st 
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section  of  the  19  &  20  Vict  c.  47,  have  no  power  to 
make  a  call  for  a  sum  exceeding  the  amount  unpaid  on 
the  shares  held  by  him.  If  this  is  to  be  taken  as  a 
limited  company,  this  call  is  too  much.  But  before  this 
company  was  registered  as  a  limited  company  under 
the  later  Act,  it  had  existed  as  a  joint-stock  company, 
and  had  contracted  debts  and  liabilities,  for  the  dis- 
charge of  which  this  call  was  required.  The  question  is, 
whether  the  liability  of  the  defendant,  who  was  a  share- 
holder in  the  original  company,  continues  in  respect 
of  these  debts  contracted  before  the  registration  of  the 
company  as  a  limited  company.  We  are  all  of  opinion 
that  19  &  20  Vict  c.  47,  has  saved  that  liability. 

The  107th  section  of  that  Act  repeals  the  7  &  8 
Vict.  c.  110;  but  that  repeal  is  qualified  by  the  109th 
section,  which  enacts  that  no  repeal  shall  affect  "any 
right  acquired  or  liability  incurred  under  any  such 
Acts  before  such  repeal  comes  into  operation."  There- 
fore by  this  section  there  is  aU  express  saving  of  the 
liability  under  the  former  Act  It  would  be  a  huge 
iiyustice  if  a  joint-stock  company  merely  by  becoming 
registered  could  get  rid  of  their  debts.  Then  comes 
the  113th  section  which  refers  to  the  registration  of 
companies  like  the  present  one,  and  that  section  enacts 
that  "All  the  provisions  of  this  Act  shall  apply  to 
such  company  in  the  same  manner  in  all  respects  as 
if  it  had  been  originally  incorporated  under  this  Act ; 
subject,  nevertheless,  to  the  reservations  hereinafter 
contained  with  respect  to  the  existing  rights  of  cre- 
ditors and  other  persons.**  And  those  reservations 
are  contained  in  the  I16th  section.  The  intention  of 
the  Legislature  is  perfectly  clear  to  prevent  joint-stock 
companies  clearing  off  their  debts,  by  taking  out  a 
certificate  of  registration.  The  effect  of  this  Act  is  to 
make  the  company  limited  quoad  the  debts  incurred 
after  registration  ;  but  unlimited  qttoad  the  debts  pre- 
viously contracted.  The  61st  section,  therefore,  which 
limits  the  power  of  ,the  liquidators,  does  not  apply, 
and  the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 


Ex.  Ch. 

4  Feb.  1865. 


PnsT  V,  DowiE. 


ERROR  FROM  QUEEN'S  BENCH. 

Coram -"Erle,  G.J.,  Pollock,  C.B.,  VTilles  and 
Keating,  JJ.,  Martin,  Channell,  and  Pigott,  BB. 

Charter-party — Condition  Precedent — Construc- 
tion of  **  WeigJU  and  Measurement,*' 

By  a  charter-party  made  ett  Liverpool  for  a  voyage 
from  Liverpool  k>  Sydney,  the  charterer  agreed  to  *'pay 
for  the  use  and  Mre  of  the  vessel,  in  respect  of  the  said 
voyage  1,5501,  in  full,  on  condition  of  her  taking  a 
cargo  of  not  less  than  1000  tons  of  weight  and  measure- 
ment*':— 

Held,  affirming  the  judgment  of  the  Court  beloio  on 
demurrer,  that  this  was  no  condition  precedent,  and 
that,  even  if  it  were  so  originally,  the  defendant,  having 


had  a  substantial  part  of  the  consideration  for  th^  pro- 
mise to  pay,  could  not  plead  it  in  bar  to  the  adkn : 

Held,  also,  affirming  the  judgment  of  th^  CouH 
below  <m  aspeeialcase,  that  the  "1000  ions  ofweightand 
m^anirem^ent,**  mmnt  1000  tons  at  a  cargo  of  goods  i» 
the  ordinary  proportions  at  iha  port  of  lading,  ris., 
one-third  weight,  and  two-thirds  measurement,  and  did 
not  refer  to  ^  cargo  for  the  Sydney  market,  in  which 
the  porportions  were  different. 

Error  was  brought,  by  the  defendant,  to  reverse  two 
judgments  of  the  Court  of  Queen's  Bench  in  favour  of 
the  plaintiff,  one  on  demurrer,  and  the  second  on  a 
special  case.  The  proceedings  on  demurrer  are  re- 
ported in  82  L.  J.  Q.  B.  179 ;  and  on  the  special  case,  in 
3  N.  R.  609 ;  s.  c.  38  L.  J.  Q.  B.  172.  In  those 
reports  are  fully  set  out  the  facts  and  the  pleadings, 
which  as  far  as  material  in  the  present  instance,  were 
as  follows  :— 

The  declaration  set  out  a  charter-party  made  be- 
tween the  plaintiff,  master  of  a  vessel  called  the  "Der 
West ;  *•  and  the  defendant,  as  freighter  or  charterer 
of  the  same.  This  charter-party  contained  a  corenant 
on  the  part  of  the  defendant  that  he  **  should  and 
would  pay  for  the  use  and  hire  of  (he  said  vessel,  in 
respect  of  the  said  voyage,  the  sum  of  1,650Z.,  an  fuU^ 
on  condition  o}  her  taking  a  cargo  of  not  less  thatn  1000 
Urns  of  weight  and  measurement;"  and  the  declaration 
alleged  two  breaches,— viz.,  default  in  loading,  and 
non-payment  of  the  balance  of  the  sum  of  1,550Z.,  over 
and  above  the  freight  payable  abroad  as  per  bills  of 
lading,  in  pursuance  of  the  terms  of  the  charter-party. 

The  defendant's  third  plea  was,  as  to  the  non- 
payment of  the  balance,  that  the  ship  did  not  nor 
could  take  a  cargo  of  not  less  than  1,000  tons  of 
weight  and  measurement,  but  only  a  much  less  cargo. 

To  this  plea  the  plaintiff  demurred,  on  the  ground 
that  it  was  not  a  condition  precedent  to  the  pajnaent 
of  the  1,650Z.  that  the  ship  should  carry  1000  tons  of 
weight  and  measurement :  and  the  Court  held  that 
even  if  it  were  originally  a  condition  precedent^  the 
defendant  could  not  plead  it  in  bar,  having  bad  a  sub- 
stantial part  of  the  consideration  for  the  pronuse  to 
pay.  But  it  was  said  that  the  breach  of  the  condition 
(if  breach  there  were)  might  be  an  answer  pro  tasUo 
in  reduction  of  damages. 

The  vessel  was  chartered  for  a  voyage  from  Liver- 
pool to  Sydney  ;  and  it  was  shown  in  evidence  at  the 
trial,  that  in  ordinary  cases  two-thirds  of  the  cargo 
are  measurement  goods,  and  one- third  weight ;  but 
that  a  Sydney  cargo  is  two-thirds  weight  and  one- 
third  measurement.     Of  an  ordinary  cargo  the  vessel 
could  contain  1000  tons,  but  of  a  Sydney  caigo  not 
'  more  than  800.     It  was  contended  on  behalf  of  the 
'  defendant  that  the  charter-party  being  for  a  voyage 
to  Sydney,  the  plaintiff  must  bo  hold  to  have  con- 
tracted that  his  vessel  should  carry  1000  tons  of  a 
Sydney  cargo.    The  learned  Judge,  however,  was  of 
opinion  that  the  contract  was  for  an  ordinary  car^^. 
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and  the  jury  found  for  the  plaintiff,  leave  being  re- 
served to  the  defendant  to  move  to  enter  a  verdict  for 
himself.  A  rule  was  obtained  accordingly,  but  was 
dischaiged  by  the  Court  of  Queen's  Bench. 

The  two  points  on  the  demurrer  and  the  special 
case  were  now  argued  .together  (by  leave  of  the 
Court)  by 

Bayliss  (Edward  Jaines,  Q.C.,  with  him),  for  the 
plaintiff  in  error  (the  defendant  below). 

The  question  for  the  consideration  of  the  Court,  on 
the  special  case,  is,  What  cargo  was  the  charterer 
to  pat  on  board  !  When  a  charterer  contracts  for  a 
cargo  to  be  taken  to  a  particular  port,  the  charter^ 
party,  if  silent  as  to  the  kind  of  cargo,  has  reference 
to  the  place  to  whieh  the  goods  are  to  be  taken  :  in 
this  case,  therefore^  the  cargo  was  to  be  a  Sydney 
cargo. 

If  that  ia  0Ov  we  oome  to  the  question  raised  by  the 
demurrer.  That  the  ship  should  take  1000  tons  of 
weight  and  measurement  (impliedly  a  Sydney  cargo), 
was  a  conditioa  precedent  to  the  payment  of  any  part 
of  the  balance  of  freight  This  condition  was  broken, 
and  the  plaintiff  below,  whatever  might  be  the  case 
on  a  "  quantum  meruit,"  had  no  right  to  recover  on 
the  charter-'party.  There  has  been  no  partial  benefit 
in  this  case  to  deprive  the  condition  of  its  character 
as  a  condition  precedent,  and  bring  it  within  the  rule 
laid  down  by  Williams,  J.,  in 

Behn  v.  Bumess,  3  B.  &  S.  751. 
[£rle,  C.J. — In  that  case  the  learned  Judge  said, 
with  his  usual  clearness,  "If  the  party  has  received 
May  substantial  part  of  the  coneidenUion"  Ac.  Now, 
surely,  when  the  owner  has  placed  his  vessel  at  the 
disposition  of  the  charterer,  and  done  all  that  that 
inxplies,  there  has  been  enough  work  and  service  done, 
and  loss  sustained  by  him  to  entitle  him  to  say  that 
the  charterer  has  received  a  substantial  part  of  the 
consideration.  Then  the  condition  becomes,  in 
the  words  of  Williams,  J.,  in  Behn  t.  Bumeaa,  a  war. 
ranty  in  the  narrower  sense  of  the  word.] 
He  cited, 

Moonom  v.  Pagr«,  4  Camp.  103  ; 

OwOcbwrn  v.  Aleoxmder,  6  C.  B.  791  ; 

Madachlan  on  the  Law  of  Merchant  Shipping, 
378; 


Sladhard  v.  Lee  (per  Cockburn,  C.J.)  3  B.  &  S. 

864,  370  ; 
Tidey  V.  Molleit,  12  W.  R.  802  ; 
Graves  v.  Lcgg,  9  Exch.  709  ; 
Outhbert  v.  Cumming,  11  Exch.  405 ;    24  L.  J. 

Exch.  310. 

Mellish,  Q.C.  (Kcmplay  with  him),  for  the  defen- 
dant, in  error  (the  plaintiff  below),  was  not  called  on. 

ERiiE,  C.J. — Wo  are  all  of  opinion  that  the  judg- 
ments of  the  Court  below,  both  on  the  demurrer  and 
the  special  case,  must  be  affirmed.  The  argument 
before  us  has  turned  on  the  stipulation  in  the  charter- 
party,  for  the  pre-payment  by  the  defendant  of  the 
sum  of  1,550^.,  on  condition  of  the  ship's  taking  a  cargo 
of  not  less  Uian  1000  tons  of  weight,  and  measurement. 
This  action  was  brought  for  the  balance  of  that  sum, 
and  the  defence  was,  that  the  condition  was  not  per- 
formed. The  defendant  says  that  the  meaning  of  the 
condition  was,  that  the  ship  should  carry  1000  tons  of 
a  Sydney  cai^go ;  now  a  Sydney  cargo  is  unusual  in 
this  respect,  tliat,  owing  to  the  peculiar  nature  of  the 
Sydney  market,  it  consists  of  two-thirds  weight  and 
one-third  measurement  goods  ;  whereas,  in  ordinary 
cases,  and  at  the  port  of  lading,  one-third  of  the 
cargo  is  weight  and  two-thirds  measurement.  And 
the  defendant  has  appealed  to  this  Court  on  the 
question,  whether  the  stipulation  in  the  charter-party 
was  for  a  Sydney  cargo.  We  think  that  it  was  not  so. 
The  natural  construction  to  be  placed  on  that  stipula- 
tion is,  that  the  vessel  should  be  capable  of  taking  an 
ordinary  cargo  of  1000  tons'  weight  and  measurement ; 
ordinary,  that  is,  at  the  port  of  lading.  It  appears 
that  she  was  capable  of  taking  such  a  cargo ;  there 
has  therefore  been  no  breach  of  the  condition,  and  the 
defendant  is  not  entitled  to  succeed  on  this  appeal. 

As  to  the  question  raised  by  the  demurrer,  we  are 
all  of  opinion  that  the  condition,  that  the  ship  should 
cany  1000  tons,  is  not  in  the  nature  of  a  condition 
precedent ;  and  then,  even  were  it  so  originally,  it 
comes  within  the  principle  laid  down  by  Williams,  J., 
in  Behn  v.  Bumess,  the  defendant  having  received 
part  of  the  consideration,  and  therefore  part  of  the 
benefit  of  the  contract. 

JudgiTientM  affirmed. 


Vol.  V. 
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EQUITY. 


Lord  Chancellor.  > 

18  TO  25  Nov.  1864.      >   Simpson  v.  HoLlidat. 
14  Jan.,  9  Fsa  1865.    ) 

PateiU — Cotutruction  of  Specification. 

The  ruUa  applicabU  o  the  construction  of  patents  are 
the  ordinary  rules  for  the  interpretation  of  tmritten 
instruments  ;  and  the  only  errors  which  will  not  vitiate 
a  patent  are  those  which  appear  on  the  face  of  the  spe- 
cificaUon,  or  the  drawings  it  refers  to,  or  which  would 
he  at  once  corrected  in  following  out  the  instructions 
given  for  the  process  or  manufacture. 

This  WHS  a  suit  institated  by  the  aasignoes  of  a 
patent  granted  to  Henry  Medlock,  in  1860,  for  im- 
proyements  in  the  preparation  of  red  and  pnrple  dyes, 
in  order  to  restrain  the  defendants  from  infringing  the 
same,  bo  far  as  it  related  to  the  red  dyes. 

The  descriptiye  portion  of  the  specification  was  as 
follows : — 

"  I  mix  aniline  with  dry  arsenic  add,  and  allow  the 
mixture  to  stand  for  some  time,  or  I  accelerate  the  ope- 
ration  by  heating  it  to  or  near  to  its  boiling  point;  untU 
it  assumes  a  rich  purple  colour,  and  I  then  mix  it  with 
boiling  water  and  allow  the  mixture  to  cool.  When 
cold  it  is  filtered  or  decanted.  The  aqueous  solution 
which  passes  through  the  filter  contains  a  red  colour- 
ing matter,  or  dye,  while  a  tarry  substance  remains  on 
the  filter.  This  tarry  substance,  dissolved  in  alcohol, 
methylated  spirit,  or  other  siiitable  spirit,  furnishes 
a  purple  dye.  These  solutions  of  colouring  matter 
may  be  used  at  once  in  the  process  of  dyeing,  concen- 
trated or  diluted  according  to  the  tints  required.  The 
mixture  of  aniline  and  arsenic  acid,  after  being  heated, 
may  be  allowed  to  cool,  and  then  forms  a  paste,  which 
may  be  preserved.  When  required  for  use,  it  is  mixed 
with  boiling  water,  and  treated  as  above  described. 
I  have  found  that  the  proportion  of  two  parts  by 
weight  of  aniline  to  one  part  by  weight  of  arsenic 
acid  jrields  a  good  result,  but  I  do  not  confine  myself 
to  that  proportion,  as  it  admits  of  variation.  Having 
now  described  the  nature  of  my  said  invention,  and 
in  what  manner  the  same  is  to  be  performed,  I  wish 
it  to  be  understood  that  what  I  claim  is  the  manufac- 
ture or  preparation  of  red  and  purple  dyes,  by  treating 
aniline  with  arsenic  acid  as  hereinbefore  described." 

The  suit  came  on  before  Yice-Chancellor  Wood,  on 
the  8th  of  June,  1884,  and  the  following  days,  for  the 
trial  by  him,  without  a  juiy,  of  certain  issues  of  fact, 
as  to  first,  the  novelty  of  the  invention ;  secondly 
whether  Medlock  was  tilie  first  inventor;  thirdly,  the 
sufficiency  of  the  specification ;  fourthly,  the  utiMty  of 


the  invention ;  and  fifthly,  infringement ;  and  on  the 
15th  of  July,  the  Yice-Chancellor  found  in  fiivoor  of 
the  plaintifis  on  all  the  issues.  From  this  decirion  the 
defendant  appealed. 

Two  main  objections  were  taken  to  the  validity  of 
the  specification.  First  It  was  contended  that  the 
specification  described  two  processes  for  obtaining  the 
red  colour — one  without,  the  other  with,  the  action 
of  heat  It  was  admitted  by  the  plaintifib  that  no 
beneficial  result  could  be  obtained  without  applyin^^ 
heat  Secondly.  It  was  contended  that  by  the  term  e2ry 
arsenic  acid,  Medlock  must  be  taken  to  have  meutt 
anhydrous  aiisenic  acid.  It  was  admitted  by  the 
plaintiffs  that  no  beneficial  result  could  be  obtained 
unless  the  arsenic  acid  contained  a  considerable  per- 
centage of  water. 

Sir  F.  KeUy,  Q.C.,  Orove,  Q.C.,  BoviU,  Q.a,  Sir 
Hugh  Cairns,  Q.C.,  Oiffard,  Q.C,,  J.  A.  Russell,  and 
Drewry,  for  the  plaintiffs. 

RoU,  Q.a,  Hindmareh,  Q,C.,  Day,  and  Bevir,  for 
the  defendants. 

14  Jan.  1865. 

Ths  Lord  Chakcellok  said :  Tliis  case  depends 
entirely  on  the  construction  and  truth  of  the  specifi- 
cation of  the  patent  The  first  objection  raised  by  the 
defendants  is  that  two  processes  for  effecting  the  end 
proposed,  one  of  which  may  be  called  the  cold,  and  the 
other  the  hot,  process,  are  described  in  the  specifica- 
tion, but  that  one  of  them,  namely,  the  cold  process, 
is  ineffective.  The  plaintiff  denies  that  two  separate 
processes  are  described,  if  the  specification  be  con- 
strued, as  he  contends  it  ought  to  be,  in  the  manner 
most  fiivourable  to  the  patentee ;  but  if  there  are  two 
distinct  processes  described,  yet  as  the  specification 
states  in  effect  that  the  desired  result  is  obtained  more 
quickly  by  the  hot  process,  no  one  (as  the  plaintiff 
contends)  would  think  of  using  the  cold  process,  or  be 
misled  by  it ;  and  he  further  contends  that  any  work- 
man of  ordinary  knowledge  and  observation  woold 
reject  the  cold  process  and  adopt  the  hot  At  the 
same  time,  the  plaintiff  admits  that  the  cold  process 
will  not  succeed,  and  is  of  no  utility.  »I£  therefore, 
the  true  construction  of  the  specification  be,  that  tvo 
distinct  processes  are  described  as  being  both  efficient, 
and  are  both  claimed  as  part  of  the  invention,  bat  one 
is  found  upon  trial  to  be  inefficient  and  nwless^  it  ^ 
plain  that  the  patent  has  been  granted  on  a  false 
suggestion,  and  is,  therefore,  invalid  and  hid  at  law. 

I  cannot  clearly  discover  from  tb»  ahortliiad 
writer's  note  of  the  yioe-ChancelWf  jatewt  w^ 
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were  the  grounds  of  hia  Honour's  decision  on  tliis 
objectioiL    If  his  Honour  thought,  of  which  there 
appears  some    indication,  that   the   description   of 
the  cold  process  wonld  do  no  harm,  because  the  other 
process  is  described  as  quicker,  and,  therefore,  that 
as  no  one  would  be  likely  to  resort  to  the  cold  process, 
the  mention  of  it  was  harmless,  and  would  not  mis- 
lead, I  cannot  concur  in  any  such  legal  conclusion. 
If  a  specification  alleges  that  a  particular  process, 
which  may  be  slow,  troublesome,  and  ezpensiye,  is 
efficient,  and  the  statement  is  untrue,  the  vice  is  not 
removed  by  the  fact  that  the  same  specification  also 
describes  another  process  which   is   efficient,    and 
which  is  stated  to  be  speedy,  certain,  and  economicaL 
When  it  is  said  that  an  error  in  a  specification,  which 
any  workman  of  ordinary  skill  and  experience  would 
perceire  and  correct,  will  not  vitiate  a  patent,  it  must 
be  understood  of  errors  which  appear  on  the  face  of 
the  specification,  or  the  drawings  it  refers  to,  or  which 
would  be  at  once  discovered  and  corrected  in  following 
out  the  instructions  given  for  any  process  or  manu- 
facture ;  and  t^e  reason  is,  because  such  errors  cannot 
possibly  mislead.      But   that  proposition  is  not  a 
correct  statement  of  the  law,  if  applied  to  errors 
which  are   discoverable    only    by   experiment   and 
further  inquiry.    Neither  is  the  proposition  true  of 
any  erroneous  statement  in  a  specification  amounting 
to  a  ialae  snggestion,  even  though  the  error  wonld  be 
at  once  observed  by  a  workman  possessed  of  ordinary 
knowledge  of  the  subject    For  example,  if  a  specifica- 
tion describes  several  processes,  or  several  combina- 
tions ci  machinery,  and  affirms  that  each  will  produce 
a  certain  result,  which  is  the  object  of  the  patent, 
and  some  one  of  the  processes  or  combinations  is 
wholly  inefilcient  and  useless,  the  patent  will  be  bad, 
although  the   mistake   committed  by  the  patentee 
may  be  such  as  would  be  at  once  observed  by  an 
ordinary    workman.      I   am  of  course  speaking  of 
cases  where  that  process  or  machine,  which  is  in- 
efficient, is  the  invention,  or  part  of  the  invention 
that  is  claimed. 

With  respeot  to  the  rules  that  govern  the  construc- 
tion of  specifications,  they  are  the  ordinary  rules  for 
the   interpretation  of  written   instruments,    having 
regard  specially  to  the  fact  that  the  specification  must 
clearly  fulfil  the  obligation  imposed  on  the  patentee 
by  the  proviso  contained  in  all  letters  patent,  namely, 
that  the  grant  shall  be  void  if  the  patentee  shall  not 
particularly  describe  and  ascertain  the  nature  of  his 
invention,  and  in  what  manner  the  same  is  to  be  i>er- 
formed.     It  has,  therefore,  become  a  settled  rule,  that 
the  specification  must  be  so  expressed  as  to  be  per- 
fectly intelligible  to  a  workman  of  ordinary  know- 
ledge, and  it  must  follow  that  if  there  be  any  ob- 
scurity  or  ambiguity  in  the  specification,  which  is 
likely  to  mislead,  this  defect  ought  not  to  be  helped 
hy  any  refined  or  secondary  interpretation  of  the 
language. 
It  was  contended  before  me,  and  the  Vice-Chan* 


cellor  *  is  reported  to  have  said,  that  "it  has  been 
settled  by  authority,  that  the  most  liberal  construc- 
tion is  to  be  ^ven  to  a  patent  that  will  sustain  it, 
especially  m  those  cases  where  the  Court  is  satisfied 
that  the  invention  is  really  new  and  useful"  If  tUe 
wordJs,  ''the  most  liberal  construction,"  are  intended 
to  denote  some  principle  of  interpretation  different 
from  the  ordinary  rules  for  the  construction  of  writteik 
instruments,  I  am  not  aware  of  any  such  authority. 
The  Vice-Chancellor  is  made  to  say,  that  this  liberal 
construction  is  especially  adopted  in  cases  where  thel 
Court  is  satisfied  that  the  invention  is  really  new  and 
useful,  but  novelty  and  utility  are  necessary  for  the 
validity  of  every  patent.  There  is  probably  some 
inaccuracy  in  the  note  of  the  judgment  I  concur  in 
the  remarks  made  by  BCr.  Baron  Parke,  in  his  charge 
to  the  jury,  in  the  case  of  Neilson  r,  Harford  (8  T£. 
kW.  806),  in  these  words:  ''Within  the  last  ten 
years  or  more,  the  Courts  have  not  been  so  strict  in 
taking  objections  to  specifications,  and  they  have 
endeavoured  to  hold  a  fair  hand  between  the  patentee 
and  the  public— willing  to  give  the  patentee,  on  his 
part,  the  reward  of  a  valuable  patent ;  but  taking  care 
to  secure  to  the  public,  on  the  other  hand,  the  benefit 
of  that  proviso  which  is  introduced  into  the  patent- 
for  their  advantage." 

Coming  now  to  the  construction  of  this  specification, 
the  inquiry  is,  whether,  according  to  the  ordinary  rules- 
of  interpretation,  there  is  a  distinct  statement  of  two 
separate  processes,  which  are  both  claimed  as  inven- 
tions. The  question  depends  on  the  construction  of 
the  first  sentence  in  the  specification  ;  and  the  inquiry 
seems  to  be,  whether  the  words,  "  until  it  assumes  a 
rich  purple  colour,"  apply  to  both  the  antecedent 
members  of  the  sentence,  so  as  to  involve  a  statement^ 
that,  if  the  mixture  of  aniline  with  dry  arsenic  acid 
be  allowed  to  stand  for  some  time,  without  the  appli- 
cation of  heat,  it  will  assume  a  rich  purple  colour ; 
but  that  the  operation — ^that  is,  the  obtaining  a  rich 
purple  colour — may  be  accelerated  by  heat  And 
I  am  unable  to  manage  the  words  in  any  way,  so- 
as  to  arrive  at  a  different  interpretation.  It  seems 
impossible,  without  rejecting  several  words,  and 
altering  the  form  of  the  whole  sentence,  to  make- 
it  descriptive  of  one  process  only— namely,  that  in 
which  the  operation  is  accelerated  by  heating  the 
mixture. 

Two  modes  of  treating  aniline  with  arsenic  acid  are- 
plainly  indicated — one,  the  cold  and  slower  process ;, 
and  the  other,  by  the  application  of  a  yery  considerable 
degree  of  heat,  so  as  to  bring  the  mixture  to,  or  near 
to,  the  boiling  point  of  aniline.  Both  these  processes 
enter  into  and  form  the  claim  of  the  patentee,  which 
is  for  the  manufacture  or  preparation  of  red  and  purple 
dyes,  by  treating  aniline  with  arsenic  acid,  in  the 


*  It  is  proper  to  mention  that,  in  giving  judgment  in 
Stnard  r.  UvinsUin,  26  Jan.,  the  Vioe-Cbanoellor  diaclaimed 
the  use  of  these  words,  in  the  sense  attributed  to  them  by  the. 
Lord  Chanoellor. 
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manner  hereinbefore  described — ^that  is,  either  by  the 
cold  or  the  hot  process. 

It  was  argued  before  me,  that  the  word  *'or/*  in  the 
words,  **or  I  accelerate  the  operation,"  should  be 
read  **  and,''  a  construction  which  is  forbidden  by  the 
whole  structure  of  the  sentence.  And  it  was  farther 
contended,  that  the  subsequent  sentence,  which  Ix^ins 
with  the  words,  "  The  mixture  of  aniline  and  arsenic 
acid,  after  being  heated,"  proved  that  one  process 
only — ^namely,  the  hot  process— was  intended  to  be 
described  and  used ;  and  that  it  corrected  the  alter- 
native form  of  expression  in  the  first  sentence.  But 
this  is  not  the  case,  for  the  sentence  in  question 
applies  only  to  the  paste  which  is  formed  by  the  hot 
process,  if  the  mixture,  after  being  heated  as  directed, 
is  allowed  to  cool  before  it  is  treated  with  hot  water 
in  the  manner  described. 

It  was  argued  that  every  person  well  informed  on 
the  subject  would  see  that  the  cold  process  was  in- 
effective. But  this  is  to  correct  the  specification  by 
the  superior  intelligence  of  the  reader,  and  is  a  mode 
of  proving  the  invalidity  of  the  patent  by  showing 
the  false  suggestion  on  which  it  was  granted.  It  was 
frankly  and  rightly  admitted  by  the  plaintiff's  counsel 
during  the  argument  before  the  Vice-chancellor  and 
also  before  me,  that  if  the  speoification  contained  a 
separate  and  distinct  description  of  a  cold  process  as 
well  as  of  a  hot  process,  the  patent  most  be  held  to  be 
void,  because  the  cold  {wocess  would  not  succeed ;  and 
as  I  am  clearly  of  ofHuion  that  there  is  a  descrip- 
tion and  claim  of  these  two  processes  in  the  specifica- 
tion as  constituting  the  invention,  I  am  obliged  to 
pronounce  the  patent  invalid. 

Although  my  decision  rests  on  the  ground  I  have 
stated,  yet,  as  the  case  may  be  carried  to  the  House 
of  Lords,  it  would  be  wrong  to  omit  all  notice  of  the 
other  oljection  of  the  defendant,  and  which  in  fact 
formed  the  principal  subject  of  evidence  and  argu- 
ment. This  objection  is  founded  on  the  direction  con- 
tained in  the  specification  to  take  "  dry  arsenic  acid." 
"Dry,"  says  the  defendant,  *'i»  synonymous  with 
anhydrous."  The  one  is  the  popular,  the  other  the 
chemical  equivalent  term.  All  arsenie  acid,  according 
to  the  formulas  for  its  preparation,  contained  in  dif- 
ferent pharmacopoeiie,  is  anhydrous^  but  in  fiust  it  is 
seldom,  if  ever,  so  prepared  as  to  cease  to  be  to  a  cer- 
tain extent  hydrated.  According  to  the  most  accurate 
experiments  of  th^  French  chemist  Kopp^  whose  work 
was  given  in  evidence,  it  would  seem  that  arsenie  acid 
if  heated  to  a  red  heat  throws  off  all  its  water  of 
hydration,  but  at  the  same  time  becomes  an  arseniate, 
and  ceases  to  be  an  acid.  According  to  the  degree  of 
heat  to  which  it  is  subjected  it  retains  more  or  less  of 
water  of  hydration.  From  tha  evidence  it  would  seem 
that  arsenic  acid,  as  an  article  of  commerce^  at  the 
time  when  this  patent  was  granted,  was  usoally  so 
prepared  as  timt  when  sold  it  waa  found  to  contain 
from  twelve  to  fifteen  or  sixteen  per  cent  of  water  of 
hydration,  and  the  defendants  innst  that  the  patentee 


must  be  considered  to  have  known  diis  lact,  and  then- 
fore  to  have  nsed  the  adjective  '*  dry  "  to  doiote  that 
it  must  be  '*  anhydrous  "  in  a  greater  degree  thta  vu 
usually  the  case  with  amenic  acid  of  commerce. 

It  farther  appears  from  the  evidence  that  no  good 
result  could  be  obtained  from  using,  in  the  mi&utf 
directed  by  the  patent,  arsenic  acid  that  oontsiiMd  ]m 
than  twelve  or  fourteen  per  cent  of  water  of  hydra- 
tion, but  there  is  some  evidence  to  show  that  with 
that  quantity  of  water  of  hydration  a  beneficial  naolt 
would  be  obtained.  The  defendants,  therefore,  isaist 
that  the  effect  of  the  direction  to  take  dry  aise&i£ 
acid  would  naturally  be  to  mislead  the  workrasa  oatng 
the  patent,  and  induce  him  to  believe  that  the  imper- 
fect results  obtained  from  the  ordinary  arsenic  acid 
were  attributable  to  its  not  being  sufficiently  anhy- 
drous, and  thus  he  woold  be  led  away  in  a  dinction 
opposite  to  that  in  which  the  true  practical  diacorerr 
lies,  and  which  is  probably  embodied  in  the  aabse- 
quent  patent  of  De  Laire  and  Girard,  granted  in  1860. 
On  the  contrary,  the  plaintiffs  insist  tiiat  "diy 
arsenic  acid  "  was  at  the  time  of  the  patent  the  well- 
known  denomination  of  commercial  arsenic  acid,  vluch 
means  that  it  was  commonly  bought  and  sold  under 
that  name.  The  Yioe-Chancellor  appears  to  bare 
been  of  this  opinion*  but  I  cannot  find  any  evi- 
dence that  arsenic  acid  was  at  the  time  of  the  patent 
ever  libeUed,  sold,  or  invoiced  under  the  name  of 
''dry  arsenic  add."  On  the  contrary  there  ii  soa« 
evidence  that  if  the  article  had  been  asked  for  under 
the  name  of  dry  arsenic  acid,  the  seller  would  not  har^ 
undertaken  to  sell  it  as  answering  that  deaoriptioiL 

Upon  a  review  of  the  ugnments  and  the  en- 

dence,  I  cannot  on  this  point  accept  the  ooatentioii 

of  either  side.     ' '  Dry ' '  is  not  synonymons  with  *'  aa- 

hydrous.**  When  used  in  its  ordinary  sense  as  opposed 

to  "wet,"  it  means  physically  dry,  or  dry  to  the  touchi 

and  many  things  are  dry  superficially  to  the  toach, 

which  contain  a  great  deal  of  water  of  combinatioB. 

Now  it  is  a  property  of  arsenic  acid,  that  it  readilj 

imbibes  moisture  from  the  atmosphere^  ^  and  becomes 

deliquescent.    But  when  in  a  state  of  deliqaesoeaee,  it 

is  moist  and  clammy  to  the  touch,  and  would  not  he 

solid  or  physically  dry.     In  putting  a  constractioB, 

therefore,  on  this  part  of  the  specification,  I  do  no: 

attribute  to  the  word  "dry  "  the  technical  acientiA 

meaning  of  anhydrous ;  but  take  it  in  its  ordinary  and 

popular  meaning  of  dry  to  the  tonck,  or  dry  eztemaUy} 

and  which  makes  the  passage  amount  to  a  direction 

I  to  take  the  powder  of  the  arsenie  acid  in  a  folid  or 

!  physically  dry  condition,  and  not  in  a  state  of  deli* 

quescence.     The   plaintiff  Nicholson  states  in  his 

evidence,  that  the  word  "Dry"  was  used  a  owicr  that 

the  proper  proportion  of  acid  might  be  more  readily 

!  ascertained,  and  he,  therefore,  construes  the  words  as 

'  meaning  physically  dry.    It  is  trae  that  the  dinetiee 

'  resulting  from  this  construction  of  tbs  nwd  ^'dry," 

I  wiU  be  of  no  use,  but  rather  the  oontniTf  »  ^ 

profitable  working  of  the  inventioA  |  bul  jaafliuch  as 
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I  hare  already  found  it  proved  that  the  ordinary 
arKnie  acid  of  oommerca  when  used  in  a  state  of  a 
dzy  powder,  in  wkich  it  was  and  ia  commonly  aold, 
would  prodnoe  a  beneficial  reanlt ;  thia  addition  of 
the  woid  ''dry  "  wonid  not  affect  the  working  of  the 
patent.  I  should  not,  therefore,  have  been  of  opinion 
that  this  olgection  was  fatal  to  the  patent ;  but  the 
other  objecticii  I  hold  to  be  fatal. 

I  iDiist,  therefore,  rerexse  the  order  of  the  Yiee- 
Chanceilor,  and  with  some  reluctance  pnmonnce  the 
patent  to  be  bad  and  yoid  in  law. 

Cases  of  thia  nature  frequently  give  ziae  to  com- 
plaints of  the  state  of  the  law.  It  is,  therefore,  right 
to  point  out  how  entirely  the  plaintiff's  failure  has 
arisen  from  not  availing  himself  of  the  salutary  pro- 
visions of  the  existing  statutes.  The  provisional 
specification  proves  that  a  valuable  discoveiry  had  been 
partially  made,  but. not  matured;  and  that  the  true 
conditions  on  which  it  might  become  an  invention  of 
practical  utility,  had  not  been  ascertained.  3iz  months 
are  allowed  by  the  law  for  maturing  the  invention, 
and  accurately  ascertaining  and  stating  it;  but  in  this 
case  there  does  not  appear  to  have  been  any  attempt  by 
the  patentee  to  improva  hia  knowledge,  for  the  complete 
specification  is  a  mere  repetition  of  the  provisional. 
Lastly,  the  inefficiency  of  the  cold  process,  and  the 
dangerous  language  of  the  specification,  must  have 
been  known  long  prior  to  this  suit,  and  yet  there  was 
no  attempt  to  remove  the  objection,  as  might  easily 
have  been  done  by  a  disclaimer  under  the  statutes. 

Reverse  the  order  of  the  Tice-Chancellor,  dis- 
solve the  ij\junction,  declare  that  this  Court  doth 
find  and  determine  that  the  patent  is  bad  and  void 
in  law,  let  the  costs  before  the  Yice-Ohancellor  and  of 
this  hearing  bo  costs  in  the  cause,  let  the  cause  be 
transferred  from  the  Vice-Chancellor's  paper  to  me, 
and  be  heard  before  me  on  all  that  remains  to  be  dis- 
posed of  on  the  first  day  of  my  sitting  after  the  present 
Term. 

Sir  J^.  Kelly  asked,  whether  his  Lordship  would  dis- 
pose of  tho  particular  issues. 

The  Lord  Chancellob  said,  he  was  sorry  to  find 
that  so  cumbrous  and  inconvenient  a  practice  had  been 
introduced  into  this  Court ;  he  would  very  much  have 
preferred  a  practice,  which,  with  the  experience  of  five 
or  six  cases  of  great  weight,  had  uniformly  been  found 
to  be  the  only  thing  required,  namely,  first  to  deter- 
mine the  validity  of  the  specification.  It  was  quite 
idle  to  go  into  the  issues  of  novelty  and  infringement, 
when  it  had  been  determined  that  the  patent  was  bad 
at  law,  and  there  was,  therefore,  nothing  to  infringe. 
He  had  made  the  order  in  the  present  form  in 
order  that  it  might  more  easily  be  carried  to  the 
House  of  Lords,  if  an  appeal  was  desired ;  in  which 
case  the  further  hearing  of  the  cause  would  be  sus- 
pended. 

9  Fkb.  1865. 

The  cause  coming  on  for  hearing  this  day,  his  Lord- 


ship reftised,  as  he  had  done  before,  to  express  any 
opinion  on  the  issues,  other  than  that  relating  to  the 
sufficiency  of  the  patent ;  ^d  ultimately  made  an 
order  according  to  the  following 

MintUe, — Beverse  the  order  of  the  Vice-Chancellor. 
Declare  the  patent  to  be  void  at  law.  Dismiss  the 
bill  without  costs. 

Iiord  Chanoellor.     )   Bx  parte  Eemfson. 
7  Dec.  1864,  11  Feb.  1865.   t    lU  Barkeb. 

Bankruptcy  —  Contingent  Debt  —  Unliquidated 
Damages — Bankruptcy  Act,  1849,  s«.  177, 
nS—Bankruptcg  Act,  1861,  «.  153. 

A  broker  contracted  for  the  purchase  of  iron,  to  be 
dclivend  arid  paid  for  on  a  future  day,  and  he  did 
not  disclose  the  name  of  his  principal.  Before  the  day 
fixed  for  delivery,  the  principal  became  bankrupt,  and 
the  assignees  dedwed  to  accept  the  contract.  Thereupon, 
but  still  before  the  day  fixed  for  delivery,  the  broker 
sold  the  iron  in  a  falling  markei,  and  claimed  to  prove 
for  the  difference : — 

Held,  (hat  the  proof  imw  not  admissible. 

The  bankrupts,  for  some  time  before  their  bank- 
ruptcy, dealt  largely  in  the  purchase  and  sale  of  iron, 
and  for  the  purpose  of  this  dealing  they  employed 
Messrs.  Walduck,  who  were  iron  brokers  at.  Liver- 
pool. 

By  the  custom  of  the  trade  the  broker,  in  buying 
does  not  disclose  the  name  of  his  principal 

At  the  time  of  the  adjudication  the  brokers  had, 
under  orders  from  the  bankrupts,  entered  into  con- 
tracts for  the  purchase  of  iron  to  the  amount  of 
67,000^.,  to  be  delivered  and  paid  for  at  a  day  which 
was  after  thp  abjudication. 

The  iron  was  in  the  possession  of  the  seller  ready 
for  delivery,  but  as  the  assignees  did  not  accept  the 
contracts,  the  brokers,  after  the  adjudication,  and 
very  shortly  before  the  day  fixed  for  delivery  and  pay- 
ment, resold  the  iron  in  a  falling  market,  at  prices 
amounting  to  the  dear  sum  of  57,523^.  85.  lOd.,  and 
having  paid  the  difference  to  the  seller,  claimed  to 
prove  the  balance,  amounting,  with  charges,  to  the 
sum  of  9,4761.  Us,  2d. 

The  proof  was  admitted  by  the  Commissioner  as 
coming  within  the  178th  section  of  the  Bankruptcy 
Consolidation  Act,  1849. 

Against  this  decision  the  assignees  appealed. 

Bacon,  Q.C,,  Field,  Q.C,,  and  De  Oex,  for  the 
assignees. 

The  contract  made  by  the  bankrupt  was  to  find 
money  for  the  brokers  when  the  day  of  payment 
should  come.  The  iron  was  resold  by  the  brokers 
before  the  day  of  payment  arrived  ;  therefore,  the  con- 
tingisncy  on  which  the  bankrupt  was  to  become  liable 
never  happened,  and  there  can  be  no  proof  under  sec- 
tion 178  .of  the  Act  of  1 849.    At  the  time  of  the  a^ju- 
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dication  there  was  no  debt  due  from  the  bankrupt  to 
Messrs.  Walduck ;  there  existed  only  a  contract,  for 
the  breach  of  which  the  remedy  lay  in  damages.  The 
principle  of 

Boorman  y.  Ncuih^  9  B.  &  C.  145, 
is  applicable  here, — viz.,  that  there  can  be  no  proof 
where,  at  the  time  of  adjudication,  it  is  uncertain,  not 
only  what  amount  of  damages,  but  whether  any 
damage,  wiU  be  sustained.  The  same  principle  has 
l^een  followed  in 

Rt  GdUs,  De  G.  100  ; 

Maples  y.  Pepper,  18  C.  B.  177  ; 

B(}yd  V.  Robins,  5  C.  B.  (N.  s.)  697. 
Neither  is  the  claim  sustainable  under  section  173 
of  the  same  Act, 

Macdougal  y.  PcUon,  8  Taunt.  584  ; 
jior  under  section  153  of  the  Act  of  1861, 

ExparU  Mendel,  Re  Mwr,  1  De  G.  J.  &  S.  830  ; 
s.  c  3  N.  R.  546. 

Daniel,  Q.C.,  and  LitUe,  for  Messrs.  Waldnck. 

The  contract  made  by  the  brokers  with  the  bank- 
rupts was  that  the  brokers  should  haye  the  right  to 
perform  the  contract  made  between  themselves,  and  the 
seller.  In  performing  this  contract,  they  paid  money 
for  the  use  of  the  bankrupt ;  for  that  money  they 
vow  claim.  The  bankrupts  incurred  a  liability  to 
.abide  by  the  consequences  of  a  contract  completed 
before  the  adjudication.  That  liability  might  have 
extended  to  the  whole  price  of  the  iron ;  but  it  was 
^capable  of  reduction,  and  has  been  reduced.  The 
'Claim  is,  therefore,  admissible  under  section  178  of 
the  Act  of  1849. 

But  if  the  claim  be  not  admissible  under  section  178, 
.it  certainly  is  under  section  173.  The  money  to  be 
paid  by  the  brokers  to  the  seller,  was  in  reality  the 
debt  of  the  principal ;  the  brokers  have  paid  that 
debt,  and  they  are  entitled  to  prove  for  it. 

J'ield,  Q.C.,  in  reply. 

As  to  the  claim  fjedling  under  section  173,  that  is 
disposed  of  by, 

Macdougal  v.  PaUm  (loc  eU,), 

As  to  section  178,  it  may  be  shown  that  the  claim 
fulfils  none  of  the  requirements  of  that  section. 

Ist  There  was  no  HaHlUy  contracted  before  the 
adjudication.  No  action  could  have  been  maintained 
ou  the  contract  at  that  time. 

2nd.  The  liability  (if  any)  was  to  pay  not  money  but 
damages.  The  contract  was  to  take  the  iron  and  pay 
for  it  if  taken  ;  if  the  iron  was  not  taken,  the  vendor 
might  sell  it  in  the  market,  and  claim  the  difference, 
*which  would  be  the  amount  of  damage. 

3nL  According  to  the  statute,  the  liability  must 
"^e  to  pay  money  on  a  contingency;  but  according 
.to  the  argument  on  the  other  side,  the  liability  was 
absolute. 

4th.  The  proof  is  allowed  only  on  the  contingency 
happening ;  but  here  the  contingency,  if  any,  has  not 
Jiappened. 


11  Feb.  1865. 

Thb  Loed  Chancxlloe  said  that  section  178  of  the 
Bankrupt  Act,  1849,  referred  to  engagements  upon  a 
future  contingent  event  The  contingency  must  either 
expressly  or  by  implication,  enter  into  and  be  part  of 
the  contract 

In  the  present  case,  there  was  nothing  of  the  kind. 
Immediately  on  the  making  of  the  contracts,  the 
brokers  became  bound  to  the  sellers  to  pay  them  the 
price  at  the  time  named  for  completion.  The  bank- 
mpts  were  bound  to  the  brokers  to  find  them  the 
means  of  doing  so.  The  bankrupts,  therefore,  had  at 
the  time  of  abjudication,  contracted  a  liability  to  the 
brokers  at  a  future  day ;  but  it  was  not  a  liability 
upon  a  contingency,  namely,  an  uncertain  event 

It  had  been  held,  that  if  a  surety  covenanted  with 
the  creditor,  that  if  the  debtor  failed  to  pay,  he,  the 
surety,  would  pay  the  debt  on  demand,  there  was  a  lia- 
bility upon  a  contingency,  it  being  uncertain  whether 
the  principal  debtor  would  pay  or  not. 

In  the  present  case  there  was  no  liability  of  the  bank- 
rupts to  tiie  seller ;  the  brokers  were  bound  to  the  seller 
to  pay  the  price,  and  the  bankrupts  were  bound  to  the 
brokers  to  find  the  money  to  enable  them  to  do  so ; 
and  the  contract  was  definite  to  accept  and  pay  for 
the  goods  at  a  certain  time,  before  which  bankruptcy 
intervened. 

He  was  of  opinion,  therefore,  that  there  was  no  con- 
tingency witliin  the  meaning  of  that  word  in  the  178th 
section  of  the  Bankrupt  Act»  1849,  and  that  the  claim 
of  Messrs.  AValduck  was  not  proveable  under  that 
section. 

He  was  also  of  opinion,  that  the  daim  was  not 
proveable  under  the  177th  section  of  the  same  Act 
because  at  the  time  of  the  adjudication,  tiie  bank- 
rupts had  not  contracted  with  the  brokers  any  con- 
tingent debt ;  and  he  was  further  of  opinion, 
that  no  proof  could  be  made  under  the  153rd 
section  of  the  Bankruptcy  Act,  1861,  because  at  the 
time  of  the  adjudication,  the  bankrupts  were  not 
liable  by  reason  of  the  contract  to  any  demand  by  the 
brokers  for  damages,  or  in  the  nature  of  damages^ 
Such  demand  did  not  arise  until  after  the  banknix»tcj. 

The  order  must  be  reversed,  and  the  proof  ex- 
punged. 


A 


BOBSON  V.   FUGST. 


Lord  Chancellor. 

20,  23  Jan.,  11  Feb.  1865. 

Trtut — Power  in  Nature  of  TruU — Execution 
by  Stranger  ^^Acquiescence — Purchase  for 
Value  fcithout  Notice. 

A  testator  devised  real  estcUe  to  trustees  upon  certain 
trusts :  and  he  directed  that  the  estate  should^  and  might 
he  teased  by  the  trustees,  and  the  survivor  of  them,  and 
the  executors  or  administnUors  of  such  survivor. 

One  of  the  trustees  died  in  the  lifetime  of  Ae  Udator, 
and  the  other  disclaimed :  and  the  heir-al-J^m  ^  the 
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testator^  w?io  was  tenant  for  life  of  a  moiety  of  the  estate, 
granted  a  lease,  purporting  to  be  in  exeeiUion  of  the 
power: — 

Held,  th%t  the  lease  was  not  binding  on  the  remainder' 
man: 

Held  also,  VuU  acceptance  of  rent  by  the  remainder- 
man, was  not  a  eonftrmatum  of  the  lease. 

The  lease  had  been  purchased  under  the  usual  eondv- 
tion,  w>t  to  inquire  into  the  lessor* s  title : — 

Held,  that  the  purchaser  could  not  maintain  the 
defence  of  purchase  for  value  vnthoui  notice. 

This  was  an  appeal  by  the  plaintiffs  from  a  decision 
of  the  Master  of  the  Rolls,  reported,  ante,  p.  154, 
where  the  facts  and  arguments  are  folly  stated. 

Souihgate,  Q.C.,  and  Bagshawe,  for  the  plaintiffs. 

Selwyn^  Q.C.,  and  Hemming,  for  the  defendant 
Flight. 

Woodrojfe,  for  the  defendant  Cannon. 

11  Feb.  1865. 

Tub  Lord  Chancellor  said,— Where  lands  are 
devised  to  trustees  in  fee  upon  trusts,  or  with  powers 
which,  in  their  execution,  require  the  exercise  of  judg- 
ment and  discretion,  and  the  trustees  disclaim  the 
devise,  so  that  the  legal  estate  in  fee  descends  to  the 
heir-at-law,  such  powers  or  trusts  cannot  be  exercised 
or  carried  into  execution  by  the  heir,  although  he  holds 
the  estate  subject  to  the  trusts  of  the  will.  The  reason 
is  obvious.  Such  trusts  and  powers  are  supposed  to 
have  been  committed  by  the  testator  to  the  trustees  he 
appoints^  by  reason  of  his  personal  confidence  in  their 
discretion ;  and  it  would  be  wrong  to  permit  them  to 
be  exercised  by  the  heir-at-law,  who  may  be  a  person 
unknown  to  the  testator,  or  in  whom  he  has  no  con- 
fidence at  all.  A  trust  which  gives  the  trustee  no 
other  duty  to  discharge,  than  simply  to  clothe  the 
equitable  ownership  vrith  the  legal  estate,  may,  indeed, 
be  performed  by  the  heir.  It  does  not  follow  that  a 
trust  may  be  performed,  or  a  trust  power  exercised,  by 
the  heir-at-law,  because  it  is  obligatory  on  the  trustees 
of  the  will  It  depends  on  the  question,  whether,  in 
the  exercise,  anything  has  to  be  supplied  by  the  judg- 
ment and  discretion  of  the  power,  acting  in  the  exer- 
cise of  such  trust  or  power. 

In  the  present  case,  the  Master  of  the  Rolls  has 
treated  the  proviw)  as  to  granting  leases  contained  in 
the  will  as  if  it  were  a  bare  trust,  and  not  a  trust 
power  requiring  discretion  in  its  exercise.  But  in  the 
execution  of  the  duty  of  granting  leases  much  judg- 
ment is  required  to  be  exercised.  The  fitness  and  respon- 
sibility of  the  lessee,  the  adequacy  of  the  rent,  the 
length  of  term  to  be  granted  under  the  circumstances, 
and  the  nature  of  the  covenants,  stipulations,  and 
conditiona  which  the  lease  should  contain,  are  all 
matters  requiring  knowledge  and  prudence. 

The  power  to  lease  may  be  a  trust-power  in  the  sense 
of  its  being  the  duty  of  a  trustee  to  avail  himself  of  it 
under  proper  eircumstancGs;  but  it  is  to  be  exercised 


by  a  person  selected  for  the  purpose,  and  not  by  the- 
individual  on  whom»  by  reason  of  intestacy,  the  law 
casts  the  estate. 

I  am,  therefore,  of  opinion  that  the  lease  in  ques- 
tion, which  must  be  taken  as  intended  to  be  granted 
under  the  power,  is  void,  as  having  been  granted' 
by  a  stranger  to  the  power. 

There  is  no  authority  to  warrant  my  holding,  either 
that  acceptance  of  rent  by  the  adult  plaintiff,  since  her 
mijorityinthe  year  1860,  is  a  confirmation  of  the  lease, 
or  a  bar  to  her  obtaining  relief  in  this  suit. 

An  attempt  is  made  by  the  defendant,  the  assignee 
of  the  lease,  to  set  up  the  defence  of  a  purchaser  for 
valuable  consideration  without  notice ;  but,  as  he 
bought  under  an  engagement  not  to  call  for  the  lessor^s 
title,  he  must  have  imputed  to  him  the  knowledge* 
which,  on  prudent  inquiry,  he  would  have  immediately 
obtained. 

Therefore  the  decree  of  the  Master  of  the  Rolls  must 
be  reversed  ;  and  it  must  be  declared  that  the  leas© 
is  to  be  taken  as  intended  to  be  granted  under  the 
power  of  leasing  contained  in  the  wiU,  but  that  suchi 
power  was  not  vested  in,  and  could  not  be  exeroisedit 
by  John  Ebdell  Hall,  the  heir-at-law  of  the  testatoi^ 
and  that  such  lease  is,  therefore,  void,  and  ought 
to  be  delivered  up  to  be  cancelled;  and  the  same- 
must  be  decreed  accordingly,  but  without  prejudice 
to  any  other  tenancy  or  right  of  occupation  of  the  pre- 
mises to  which  the  defendant  may  be  entitled. 


Weston  v.  Collins.. 


Lord  Chanoellor. 

24,  25  Jan.  11  Feb.  1865. 

Lease — Purchasing  Clause — Construction. 

An  indenture  of  lease  provided  that  if  the  lessee 
should  be  desirous,  at  the  expiration  of  the  term,  of  pur- 
chasing  the  inheritance,  and  should  give,  dx, ,  six  m^nUhs* 
notice  of  his  desire,  and  should  pay  to  the  lessor,  his 
heirs,  Ac,  2000Z.,  and  all  arrears  of  rent,  the  lessor 
would  assure  (he  inheritance  to  the  lessee.  The  lessee 
was  bound  to  accept  the  lessor's  title,  and  Tie  gave,  what 
under  the  circumstances,  amounted  to  a  good  notice  of 
his  desire  topurdiase,  but  through  the  lessor's  neglect, 
as  he  aXUged,  was  unable  to  have  a  conveyance  prepared 
by  the  expiration  of  the  term.  On  the  day  of  the  ex- 
pireUion  of  the  term  he  paid  all  arrears  of  rent,  but 
did  not  pay  the  20001.  .*— 

Held,  that  the  payment  of  this  sum  was  a  condition 
precedent  to  any  contract  arising  binding  upon  the  lessor r 
and  that  therefore  a  bill  for  specific  performance  couhM 
not  be  maintained  against  him. 

By  an  indenture,  dated  the  dth  of  September,. 
1842,  made  between  the  defendant  of  the  first  part, 
and  Henry  Smithers  and  Thomas  Isaacson  of  the 
second  part,  certain  hereditaments  in  Brighton,  partly 
freehold,  and  partly  copyhold,  were  demised  to  Henry 
Smithers  and  Thomas  Isaacson,  their  executors,  &c., 
for  the  term  of  twenty-one  years  from  the  29th  of 
September,  1842,  at  the  rent  thereby  reserved,  and 
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subject  to  the  covenants  therein  contained.  Such 
indenture  contained  a  coyenant.  on  the  part  of  the 
defendant  in  the  following  words — 

"  That  if  the  said  Henry  Smithers  and  Thomas 
Isaacson,  their  executors,  administraton,  or  assigns, 
shall  be  desirous  at  the  expiration  of  the  said 
term  of  purchasing  the  inheritance  in  fee  simple  of 
and  in  audi  portion  of  the  said  messuage  or  tenement, 
hereditaments,  and  premises  as  is  fineehold,  and  the 
copyhold  inheritance,  subject  to  a  stinted  fine  and 
heriot  of  6d.  each,  of  and  in  such  part  thereof  as  is 
copyhold,  and  shall  give  unto  or  leaTS  at  the  last 
known  or  most  usual  place  of  abode  of  the  said  James 
Collins,  his  heirs,  or  assigns  in  England,  six  calendar 
months*  notice  in  writing  of  such  his  or  their  desire, 
and  shall  pay  unto  the  said  James  Collins,  his  heirs, 
or  assigns,  the  sum  of  2000/.  sterling,  as  and  for  the 
purchase  thereof,  and  also  all  arrears  of  the  rent 
hereinbefore  reserved,  he  the  said  James  Collins,  his 
heirs,  or  assigns,  will,  at  the  expense  of  the  said 
Henry  Smithers  and  Thomas  Isaacson,  their  executors, 
administrators,  and  assigns,  sell,  convey,  and  sur- 
render the  said  messuage  or  dwelling-house,  buildings, 
and  premises  to  the  said  Henry  Smithers  and  Thomas 
Isaacson  in  fee  simple,  as  to  the  freehold^part,  and  the 
customary  inheritance  of  the  copyhold  part  subject  as 
aforesaid,  free  from  incumbrances  ;  and  the  expense  of 
preparing  an  abstract  of  the  title  of  the  said  James 
Collins  to  the  said  premises,  and  charges  incidental 
thereto,  and  of  any  copies  of  deeds  or  other  docu- 
ments and  certificates,  and  all  assignments  of  out- 
standing terms  (if  any)  that  may  be  required  to 
verify  the  same,  and  also  the  charges  of  the  solicitor 
of  the  said  James  Collins,  his  heirs,  or  assigns,  for 
perusing  and  procuring  the  execution  of  the  said  con- 
veyance, and  the  taking  of  such  surrender,  and  the 
charges  incidental  thereto  are  to  be  borne  and  paid  by 
the  said  Henry  Smithers  and  Thomas  Isaacson,  their 
executors,  administrators,  and  assigns,  it  being  under- 
stood and  agreed  that  the  said  James  Collins,  his 
heirs,  or  assigns,  are  to  be  put  to  no  expense  in  rela- 
tion to  the  title  to,  or  conveyanoe  or  transfer  of,  the 
said  hereditaments  and  premises,  and  the  said  Henry 
Smithers  and  Thomas  Isaacson  do  hereby  for  them- 
selves, their  executors,  administrators,  and  assigns, 
expressly  accept  and  improve  the  title  of  the  said 
James  Collins  thereto.** 

The  plaintiff  having  aoquired  aUthe  interest  of  the 
leasees  under  this  indenture,  served  the  defendant  with 
notice  of  his  intention  to  purchase.  The  defendant 
alleged  that  such  notice  was  not  in  conformity  with 
the  terms  of  the  lease ;  but  the  Court  held  that  any 
irregularity  in  this  respect  had,  under  the  circum- 
stances of  the  case,  been  waived  by  the  defendant's 
subsequent  conduct. 

After  a  considerable  correspondence  between  the 
solicitors  of  the  parties,  the  defendant's  solicitors  served 
the  plaintiff  and  his  solicitors  with  the  following 
notice  : 


"To  Mb.  Thomas  Richaud  Weston,  and  to  Mu. 
"  William  Chamberlain,  his  Solicitor.  | 

<<  Take  notice  that  Mr.  James  CoUins,  formerly  of 
Brighton,  in  the  county  of  Sussex,  Merchant,  but  now 
of  Paris,  in  the  kingdom  of  France,  will  attend  it 
No.  8,  Ship  Street,  Brighton  aforesaid,  the  offices  of 
his  solicitors,  Messrs.  Attree,  Clarke  &;  Hewlett,  on 
Tuesday,  the  29th  day  of  September  instant,  at  the  hour 
of  12  o'clock  at  noon,  for  the  purpose  of  the  said  Thomas 
Richard  Weston  (who  claims  to  have  had  assigned  to 
him  the  indenture  of  lease  dated  the  9th  day  of 
September,  1842,  made  between  the  said  James  Collins 
of  the  one  part,  and  Henry  Smithers  and  Thonws 
Isaacson  of  the  other  part,)  paying  to  him,  the  said 
James  Collins,  the  sum  of  20001.,  as  the  puichase- 
money  for  the  messuage  and  hereditaments  demised  by 
the  said  lease,  and  now  known  as  the  *  Feathers  HoteV 
in  Brighton  aforesaid,  and  the  rent  then  due  for  the 
same.  And  further  take  notice,  that  the  said  ThomM 
Richard  Weston  wiU  be  required  at  the  same  lame  to 
produce  the  original  lease  and  the  assignment  thereof. 
And  further  take  notice,  that  if  the  said  purchase-money 
and  rent  are  not  paid  at  the  place  and  time  before- 
mentioned,  the  said  James  Collins  will  decline  and 
refuse  to  permit  the  said  Thomas  Richard  Weston  to 
become  the  purchaser  of  the  said  hereditaments. 

"  Dated  tiie  21st  day  of  September,  1863. 

•' AlTBBB,  ClAKKE,  &  HOWLETT, 

"  No.  8,  Ship  Street,  Brighton, 
''  Solicitors  to  the  said  James  Collins.** 

The  defendant  accordingly  attended  to  receive  the 
2000/.,  but  the  plaintiff  did  not  pay  it.  The  plain- 
tiff aU^d  that,  by  reason  of  the  defandanf  s  delay  in 
delivering  a  proper  abstract,  and  in  answering  bis 
requisitions,  he  was  unable  to  have  a  conveyance  pre- 
pared by  tiie  29th  of  September,  and  inaosted  that  he 
was  still  entitled  to  have  the  covenant  in  the  lease  per- 
formed on  paying  the  2000/.  and  legal  interest.  Some 
negotiations  for  carrying  out  the  purchase  had  been 
entered  into,  but  they  had  proved  unaaoceasfuL 

The  Master  of  the  Rolls  made  a  decree  for  specific 
performance  according  to  the  prayer  of  the  bill  The 
defendant  now  appealed. 

Selioyn,  Q.C.,  and  BiUon,  for  the  plaintiff. 

The  defendant  insists  that  as  the  money  was  nofl 
paid  punctually  on  the  29th  of  September,  he  is  nnder 
no  obligation  to  selL  But  time  is  not  of  the  easenw 
of  the  contract,  and  even  if  it  originally  were,  ike 
plaintiff  was  not  bound  to  pay  the  money  at  a  time 
wheto,  owing  to  the  defendant's  default,  he  was  nnable 
to  have  a  conveyance  ready.  The  plaintiff,  it  is  true, 
cannot  object  to  the  defendant's  titie,  bat  he  is  still 
entitled  to  draw  his  conveyance  so  as  to  |^e  him  the 
utmost  extent  of  the  right  which  the  defend^ftt  baa, 
and  this,  through  the  defendant's  neglect  to  deliver  a 
proper  abstract  and  answer  requisitioiES,  he  w«  pw 
vented  from  doing. 

Baggallay,  Q.  C, ,  and  Q.  Simpson^  for  A*  AlfeBdant 
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The  present  ia  not  a  case  in  whicli  the  roles  applic- 
able to  contzBCts  apply.    Until  the  two  conditions,  the 
serrice  of  the  notice  and  payment  of  the  money  on 
the  day  named,  are  satisfied,  there  is  no  contract  at 
all.    After  notice,   but  before  payment,  the  lessor 
could  not  compel  the  lessee  to  complete, 
Lord  Itanelagh  v.  Melton,  5  N.  B.  101 ; 
Joy  V.  Birch,  4  CI.  k  Fin.  67. 
They  also  referred  to, 

Daniels  y.  Davison,  16  Yes.  249. 
The  defendant,  however,  is  still  willing  to  complete 
on  the  plaintiff  paying  the  costs  of  this  suit. 

Sdwyn,'Q.O.,  rejected  this  oflbr,  and  in  reply  re- 
ferred to, 

Lord  St  Leonards'  Y.  ft  P.  268  (14tii  ed.). 

11  Feb.  1865. 

The  Loed  Chancellor  said :  The  coyenont  by  the 
defendant,  on  which  this  snit  is  founded,  is  so  worded 
as  to  impose  on  the  lessee  or  his  assigns  the  obligation 
of  doing  certain  things  as  precedent  conditions  to  any 
obligation  arising  on  the  part  of  the  lessor. 

If  the  lessee  chooses  to  comply  with  the  conditions 
the  lessor  is  bound,  but  previously  there  is  no  mutuality 
of  contract,  for  whilst  the  lessor  is  bound  to  accept  the 
requisition  of  the  lessee  if  the  conditions  are  fulfilled, 
there  is  no  obligation  on  the  part  of  the  lessee  to  fulfil 
them,  or  to  avail  himself  of  the  lessor's  engagement. 
It  is,  in  fact,  a  conditional  offer  by  the  lessor,  and  the 
condition  must  be  observed  before  the  offer  becomes 
binding.  It  is  a  mistake  to  apply  to  a  stipnlation  of 
this  kind  the  rules  which  are  applicable  in  this  Court 
to  ordinary  contracts  for  the  sale  of  real  estate. 

In  ordinary  contracts  of  purchase,  both  parties  are 
at  once  bound,  and  unless  there  be  some  special  stipu- 
lation, or  some  peculiar  circumstances,  the  time  for  pay- 
ment of  tha  purchaso-money,  or  for  the  couveyance  of 
the  estate,  is  not  deemed  af  the  essence  of  the  contract; 
but  here,  from  the  very  form  of  the  stipulation,  cer- 
tain things  must  be  done  before  a  binding  agreement 
can  arise. 

If  it  be  clear  that  any  particular  act  is  a  condition 
precedent,  it  is  immaterial  whether  it  be  or  be  not 
T«aaonabIe  to  require  that  it  be  first  done  on  the  one 
side  befom  any  obligation  arises  on  the  other.  The 
things  required  must  be  done  in  the  order  and 
sequence  which  are  stipulated. 

Passing  to  the  construction  of  the  unilateral  cove- 
nant before  me,  I  think  it  clear  that  the  delivery  of 
the  notice  and  payment  of  the  purchase-money  in  the 
manner  prescribed  by  the  covenant  are  precedent  con- 
ditions to  be  fulfilled  by  the  owner  of  the  lease  before 
any  contract  arises  binding  the  lessor.  It  is  certainly 
true  that  the  plaintiff,  according  to  this  construction 
of  the  covenant,  will  be  under  the  necessity  of  paying 
the  whole  of  the  purchase-money  before  he  can  ascer- 
tain whe&er  it  is  or  not  in  the  power  of  the  lessor  to 
make  a  good  conveyance  of  the  fee  simple.  If  a  good 
conv^fuieoiBumot  be  made,  the  money  will  be  recover- 


able. It  was  for  the  lessee  to  determine  whether  he  would 
incur  this  risk  at  the  time  when  he  gave  the  notice  of 
his  intention  to  purchase. 

When  the  lessee  has  paid  the  purchase-money  in 
the  manner  prescribed,  the  obligation  of  the  lessor 
arises.  He  is  bound  to  deliver  an  abstract  of  title,  and 
to  hand  over  to  the  lessee  all  the  deeds  and  evidences 
of  title  which  are  in  his  possession  or  power.  He  is 
also  bound  to  obtain,  if  able  so  to  do,  all  such  further 
evidence  or  information  in  support  or  manifestation  of 
the  title  as  may  be  reasonably  required.  The  purchaser 
is  not  at  liberty  to  object  to  the  title,  but  he  may  require 
it  to  be  made  out  and  proved  to  the  full  extent  of  the 
vendor's  ability.  All  this,  however,  is  to  be  done  at  the 
expense  of  the  purchaser.  The  object  of  these  provisions 
is  plain,  namely,  to  put  the  lessee  in  possession  of  the 
means  of  making  out  the  title  on  any  future  occasion. 

Such  being  the  construction  of  the  covenant  or 
proviso,  the  question  is,  whether  the  plaintiff  has  per- 
formed the  two  preceding  conditions.  With  respect 
to  the  delivery  of  a  sufiScient  notice,  it  is  immaterial 
to  examine  the  evidence,  because  I  find  the  defen- 
dant dealing  with  the  plaintiff  in  a  manner  that 
clearly  indicated  a  willingness  to  admit  that  a  sufiicient 
notice  had  been  given,  provided  the  purchase-money 
were  paid  at  the  expiration  of  the  notice.  Such  is  the 
necessary  result  of  the  letters  of  the  defendant's  solici- 
tors, and  of  the  formal  notice  dated  the  21st  of 
September,  1868.  But  the  conclusion  to  be  derived 
from  the  angry  correspondence  between  the  solicitors 
is  this,  that  the  suit  has  resulted  from  the  refusal  of 
the  plaintiff  to  pay  the  purchase-money,  until  after  the 
title  had  been  examined,  and  the  conveyance  prepared. 
In  this  refusal,  the  plaintiff  was  wrong.  Judging  from  a 
passage  in  one.of  the  letters  of  the  defendant's  solicitors, 
it  may  be  inferred,  that  they  would  have  even  waived 
the  payment  of  the  purchase-money  on  the  proper 
day,  if  the  plaintiff  would  have  agreed  to  pay  rent  or 
interest  until  the  completion  of  the  purchase  ;  but  the 
plaintiff  did  not  afail  himself  of  this  offer,  and  by  the 
letters  of  his  solicitor,  he  deliberately  refused  to  pay  the 
purchase-money,  although  warned  by  the  defendant's 
solicitors  that  the  power  of  purchasing  would  be  lost. 

At  the  hearing,  the  defendant's  counsel,  at  my 
request^  offered  to  the  plaintiff  that  the  defendant 
would  convey  the  estate  to  him  on  receiving  the  pur- 
chase-money with  interest,  and  the  costs  of  the  suit. 
This  offer  was  to  my  regret  declined  by  the  plaintiff. 
I  am  obliged,  therefore,  to  hold  that  in  consequence 
of  the  non-payment  of  the  purchase-money  by  the 
plaintiff  on  the  29th  of  September,  1868,  there  is  no 
contract  binding  the  defendant.  I  must,  therefore, 
reverse  the  decree  of  the  Master  of  the  Rolls,  and 
dismiss  the  plaintiff's  bill  with  costs,  except  the  costs  of 
the  evidence,  which  I  do  not  think  it  right  to  give  the 
defendant^  partly  because  the  defendant's  defence  was 
apparent  on  the  bill  itself,  and  partly  because  I  think 
the  defendant  ought  not  to  have  raised  an  issue  as  to 
the  sufficiency  of  the  notice  to  purchase. 
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lK>rd  ChancoUor.      )    taylor  r.  Meads. 
25,  27  Jan.,  11  Feb.  1865.  )  ^     •  ^«^    • 

WiU^l  Vict  c,  26,  8,  10— Power,  Executitm— 
Married  Woman — Separate  Estate — Poioer  to 
JXtpose  by  Will. 

A  will  executed  with  the  formalities  prescribed  hy  the 
IVUls*  Act,  is  not  a  vcUid  exercise  of  a  power  to  appoint 
I^y  any  instrument  in  toriting  signed,  sealed^  and  deli- 
vered in  the  presence  of,  and  attested  by,  two  or  more 
witnesses, 

Buckell  V.  Blenkhom  (5  Hare,  131),  ovemUed, 

When  real  estate  is  given  to  trustees  in  fee  upon  trust 
for  the  sole  and  separate  use  of  a  married  woman  and 
Tier  heirs f  she  has  thesam^  power  of  disposition  by  deed 
or  will  over  the  equitable  fee  as  if  she  were  a  feme  sole. 

This  was  au  appeal  from  a  decision  of  the  Master  of 
the  Rolls,  reported  4  N.  R.  203. 

William  Meads,  by  his  will,  dated  in  1841,  devised 

'two  freehold  cottages  to  tmstees  upon  trust 

tto  stand  possessed  of  the  premises  upon  trust  only  for 

Elizabeth  Meads,  her  heirs,  and  assigns,  and  to  be  as- 

-•aigned,   released,   conveyed,   or  otherwise   well  and 

'  effectually  assured  by  Elizabeth  Meads  to  any  person 

.  or  persons  whomsoever,  his,  her,  or  their  heirs  and 

assigns,  in  such  manner  as  Elizabeth  Meads  should  at 

.  any  time  or  times,  and  notwithstanding  her  coverture, 

direct  or  appoint  by  any  instrument  in  writing,  to  be 

by  her  signed,  sealed,  and  delivered  in  the  presence 

of,  and  attested  by,  two  or  more  credible  witnesses, 

and  in  default  of  such  direction  or  appointment,  or  so 

far  as  the  same  should  not  extend  in  trust  only,  for 

Elizabeth  Meads,  her  heirs,  and  assigns  for  ever.    And 

.  the  testator  declared  his  express  will  and  meaning  to 

be  that  Elizabeth  Meads  should,  notwithstanding  her 

coverture,  stand  possessed  of  the  premises  for  her  sole 

.  and  separate  use  and  benefit,  and  that  the  same  should 

.not  in  any  manner  be  subject  or  liable  to  the  debts, 

•control,  engagements,  or  interference  of  her  husband, 

Percy  Meads. 

The  testator  died  in  February,  1842.  Mrs.  Meads 
died  in  November,  1845,  without  having  exercised  the 
power  of  appointment  under  the  testator^s  will,  but 
having  by  her  will,  dated  in  May,  1845,  devised  and 
bequeathed  all  her  real  and  personal  estate  over  which 
she  had  a  disposing  power  to  the  use  of  her  husband 
Percy  Meads,  his  heira^  executors,  administrators,  and 
.assigns  absolutely. 

The  cottages  were  subsequently  conveyed  by  the 
^ustees  to  Percy  Meads  in  fee^  and  after  his  death,  in 
1860,  the  plaintiff,  as  beir-at-law  of  Elizabeth  Meads, 
instituted  the  present  suit  against  the  persons  entitled 
to  the  cottages  under  the  will  of  Percy  Meads. 

The  bill  prayed  for  a  declaration,  that  the  will  of 
'Elizabeth  Meads  did  not  operate  as  an  execution  of  the 
tpower  of  appointment  given  to  her  by  the  will  of 
William  Meads  over  the  houses  in  question ;  and  that 


the  plaintiff;  as  heir-at-law  of  Elizabeth  Meads,  wis 
entitled  thereto. 

The  Master  of  'the  Bolls  held,  that  the  will  was  a 
valid  execution  of  the  power  given  to  Elizabeth  Mods 
by  the  wiU  of  William  Meads,  and  dismissed  the  bill, 
with  costs.  Agunst  this  decision  the  pUintifis 
appealed. 

Bobhouse,  Q,C.f  and  Fischer ,  for  the  appellant 
1st.  The  will  of  Mrs.  Meads  not  being  under  seal,  is 
not  a  good  exercise  of  the  power  of  appointment 

Buckell  V.  BUnkhom,  5  Hare,  131, 
is  overruled  by 

Collard  v.  Sampson,  4  De  G.  M.  &  6.  224 ; 

West  V.  Bay,     Kay,  885 ; 

Orange  v.  Piekford,  4  Drew.  363 ;  s.  c.  6  W.  R. 
738. 
2nd.  The  will  not  being  a  good  exercise  of  the 
power,  cannot  operate  in  any  other  way :  for  the 
testator  having  pointed  out  a  special  mode  in  which 
Mrs.  Meads  might  alienate  her  estate,  cannot  be  sap- 
posed  to  haye  intended  to  confer  on  her  a  general 
power  of  alienation,  by  the  declaration  that  she  wis 
to  be  possessed  of  the  property  for  her  separate  nse, 
even  if  any  such  power  could  be  thereby  conferred. 

Srd.  There  is  no  power  of  alienation  incident  to 
separate  estate,  which  is  a  mere  creature  of  the  Conrt 
of  Equity,  and  the  rights  incident  to  which  most  be 
strictly  confined  to  such  as  are  warranted  by  anUioritj. 
The  cases  of 

Peacock  v.  Monk,  2  Ves.  191, 

Churchill  V.  DOhen,  9  Sim.  447, 

Moore  v.  Morris,  4  Drew.  33, 

Blakhfiyrd  v.  Woolley,  2  Dr.  k  Sm.  204, 

Leehmere  ▼.  Brotheridge,  2  N.  R.  219, 
prove  that  a  feme  coverts  has  never  been  regarded  as 
having  the  power  to  dispose  of  estates  of  inheritance 
settled  to  her  separate  use.  The  sole  olrject  of  the 
separate  use  was  to  protect  a  married  woman  against 
her  husband.  Even  supposing  that  a  gift  for  her  sepa- 
rate use  conferred  on  a  married  woman  all  rights  of 
disposition  incidental  to  the  estate,  still  it  coold  not 
confer  on  her  a  testamentary  capacity,  of  which  die 
was  expressly  deprived  by 

34  &  85  Hen.  8,  c.  5,  s.  14, 
a  statute,  for  this  purpose,  unrepealed  by  the  Wills* 
Act. 

/.  W.  Chitty,  for  the  respondents. 

1st  Before  the  Wills*  Act  a  wiU,  if  sealed,  was  a 
good  execution  of  such  a  power  as  the  present, 
Bosamim^on  v.  Fowke,  4  B.  P.  C.  523. 

The  10th  section  of  the  Wills'  Act  makes  sealing 
unnecessary ;  therefore  this  will  is  a  good  execntioo 
of  the  power. 

2nd.  A  special  power  of  appointment  does  not 
derogate  from  the  rights  of  disposition  incident  to 
ownership  :  as  is  well  settled  by  the  cases  relating  ^ 
the  ordinary  uses  to  bar  dower.  Therefoie,  even  if 
the  will  is  not  a  good  exercise  of  the  pofrsr,  it  still 
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may  be  a  good  disposition  of  the  property,  if  a  gift 
to  separate  use  confers  a  power  to  alienate.  It  is 
not  tme  that  the  separate  estate  is  simply  a  pro- 
tection  against  her  husband :  it  confers  a  power  to 
alienate  property  of  which  the  husband  could  never 
become  possessed, 

Major  7.  Lartsley,  2  Russ.  &  My.  355. 
A  gift  for  separate  use  confers  full  power  of  alienation, 

Fettiplaee  v.  Gorges^  1  Ves.  jun.  46  ; 

BaggeU  v.  Meitx,  1  ColL  138 ;  &  c.  1  Ph.  627  ; 

Atchiaon  y.  Le  Mann,  23  L.  J.  302  ; 

Adams  v.  Gamble,  11  Ir.  Eq.  269  ; 

ThomoB  y.  Jtmes,  1  De  O.  J.  &  S.  63. 

Bobhouse,  0.0.,  in  reply. 

11  Feb.  1865. 

The  Lord  Chancellor  said— If  a  power  be  created 
to  be  executed  by  a  deed  or  instrument  in  writing, 
although  the  words  seem  to  indicate  instruments  inter 
vivos  only,  yet  it  is  settled  that  it  may  be  well 
executed  by  a  wiU.  The  reason  is,  that  the  will 
literally  answers  the  description  of  an  instrument  ia 
writing.  So,  if  either  before  or  since  the  Statute  of 
Wills  (1  Vict  c.  26),  a  power  be  created  to  appoint 
Peal  estate  by  deed  or  will  to  be  respectiyely  signed, 
aealed  and  delivered  in  the  presence  of  and  attested 
by  three  credible  witnesses,  it  is  dear  that  a  will 
executed  in  manner  prescribed  by  that  statute  would 
be  a  good  execution  of  the  power.  This  is  by  force  of 
the  10th  section  of  the  statute,  and  not  on  the  ground 
that  the  will  answers  the  description  in  the  power. 

In  the  present  case  the  power  created  in  December, 
1341,  is  to  be  executed  by  any  instrument  in  writing 
signed,  sealed  and  deliyered  in  the  presence  of  and 
attested  by  two  credible  witnesses,  and  it  is  contended 
that  a  will  duly  executed  in  conformity  with  the 
statute,  but  not  sealed,  is  an  instrument  by  which 
the  power  may  be  duly  executed.  But  the  power  is 
not  in  terms  a  power  of  appointment  by  will,  and 
whether  it  has  been  duly  executed  by  a  will  or  not 
depends  on  the  inquiry,  whether  the  will  answers  the 
description  of  the  required  instrument  contained  in 
the  power.  This  the  will  does  not  do  if  one  of  the 
requisite  solemnities  is  wanting,  and  it  is  clear  that 
the  statute  does  not  make  it  answer  the  description. 

Whereyer  the  power  is  in  terms  a  power  to  appoint 
by  will,  and  the  will  is  required  to  be  under  seal,  the 
statute  applies  and  makes  the  requisition  null ;  but 
it  does  not  apply  where  the  power  is  to  appoint  by  an 
instniment  in  writing  under  seal,  for  no  will  can 
execute  a  power  that  requires  an  instrument  in  writing 
under  seal  unless  the  will  answers  the  description  of 
such  an  instrument,  which  a  wiU  without  a  seal  does 
not  Attention  to  the  original  principle  on  which  a 
will  was  held  to  be  a  good  execution  of  a  power  of 
appointment  by  any  instrument  in  writing,  namely, 
that  the  will  answers  the  description  in  the  power, 
wonld  haye  preyented  all  misapprehension.  The 
atatote  applies  to  powers  requiring  specifically  a  vnU 


with  the  solenmities  of  sealing  in  addition  to  those 
solemnities  rendered  necessary  by  the  statute,  and  in 
such  case  it  declares  that  a  will  without  such  additional 
solemnities  shall  be  sufficient,  but  it  does  not  touch 
the  case  of  a  power  requiring  an  instrument  in  writing 
signed,  sealed,  and  deliyered.  In  such  a  case,  the 
only  question  is,  whether  the  will  be  such  an  instru- 
ment, and  no  help  can  be  derived  from  the  statute. 
The  difficulty,  as  is  usual,  does  not  arise  from  any 
uncertainty  as  to  the  principle,  but  from  the  reports 
of  conflicting  and  inconsistent  decisions,  which  is  now 
the  fruitful  cause  of  litigation.  The  decision  on  this 
point,  by  Y ice-Chancellor  Wigram,  in  BuckeU  y.  Blenk- 
horn  {loe,  eil,),  followed  by  the  Master  of  the  BoUs,  in 
Collardy»  Sampson  (loc.  eiL)f  has,  I  think,  been  in 
effect  overruled  by  the  Lords  Justices  in  the  last  case 
on  appeal,  and  by  the  Vice-Chancellor  Wood,  in  the 
case  of  West  v.  Bay  {loc  eit,).  I  must  direct,  there- 
fore, that  the  judgment  of  the  Master  of  the  Rolls  be 
reversed. 

This  gives  rise  to  the  next  question,  upon  which 
there  has  been  no  decision  in  the  Court  below ;  namely, 
whether  in  a  case  where  real  estates  are  conveyed  or 
devised  to  trustees  in  fee  upon  trust  for  the  sole  and 
separate  use  of  a  married  woman,  and  her  heirs,  she 
has  the  same  power  of  disposition  by  deed  or  will  over 
the  equitable  fee,  as  she  would  have  if  she  were  a  ferns 
sole.  Can  she  convey  the  equitable  fee  without  the 
necessity  of  the  instrument  being  acknowledged  in 
the  manner  required  by  the  statute  for  the  abolition  of 
fines  and  recoveries,  and  can  she,  during  coverture, 
devise  the  equitable  estate  by  a  will  executed  in  con« 
formity  with  the  statute  ? 

There  is  no  difficulty  as  to  the  principle.  When 
the  Courts  of  Equity  established  the  doctrine  of  the 
separate  use  of  a  married  woman,  and  applied  it  to 
both  real  and  personal  estate,  it  became  necessary  to 
give  the  married  woman,  with  respect  to  her  separate 
property,  an  independent  personal  status,  and  to  make 
her  in  Equity  a  feme  sole.  It  is  of  the  essence  of  the 
separate  use  that  the  married  woman  shall  be  inde- 
pendent of  and  free  from  the  control  and  interference 
of  her  husband.  With  respect  to  separate  property, 
Hie  feme  coverte  is,  by  the  form  of  trust,  released  and 
freed  firom  the  fetters  and  disability  of  coverture,  and 
invested  with  the  rights  and  powers  of  a  person  who 
is  sui  juris. 

To  every  estate  and  interest  held  by  a  person  who 
is  sui  juris,  the  Common  Law  attaches  a  right  of 
alienation ;  and,  accordingly,  the  right  of  a  feme 
coverte  to  dispose  of  her  separate  estate  was  recognised 
and  admitted  from  the  beginning,  until  Lord  Thurlow 
devised  the  clause  against  anticipation.  But  it  would 
be  contrary  to  the  whole  principle  of  the  doctrine  of 
separate  use,  to  require  the  concurrence  of  the  husband 
in  the  act  or  instrument  by  which  the  wife's  separate 
estate  is  dealt  with  or  disposed  of.  That  would  be  to 
make  her  subject  to  his  control  and  interference.  The 
whole  lies  between   the   married   woman  and  her 
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trustees ;  and  the  trae  theory  of  her  alienation  is,  that 
any  instrument,  be  it  deed  or  writing,  when  signed 
by  her,  operates  as  a  direction  to  the  trustees  to  con- 
vey or  hold  the  estate  according  to  the  new  trust  which 
is  created  by  such  direction.  This  is  sufficient  to 
conrey  the  feme  caverte's  equitable  interest ;  and  where 
the  trust  thus  created  is  clothed  by  the  trustees  with 
the  legal  estate,  the  alienation  is  complete  both  at 
Law  and  in  Equity. 

With  regard  to  ordinary  equitable  estates  belonging 
to  a  feme  eTverte,  for  example,  where  lands  are  given 
to  trustees  in  fee  upon  trust  for  a  married  woman  and 
her  heirs,  or  for  a  single  woman  in  fee  who  afterwards 
marries.  Equity  follows  the  Law,  and,  preserving  the 
analogy  between  legal  and  equitable  estates,  requires 
that  the  equitable  estate  of  the  married  woman  shall 
be  conveyed,  inter  vivos,  in  the  same  manner  as  a 
legal  estate ;  and  in  like  manner  an  estate  of  this 
nature  cannot  be  devised  by  a  feme  eoverte,  for  her 
incapacity  to  make  a  will  of  lands,  by  the  14th  section 
of  the  84  &  85  Hen.  8,  c.  5,  is  not  in  this  respect 
removed  by  the  Act  of  1  Vict.  c.  26,  but  the  interest 
created  by  the  separate  use  is  the  creature  of  a  Court 
of  Equity,  to  which  there  is  nothing  correspondent  at 
Law,  and  which  would  be  deprived  of  its  character,  if 
it  were  made  subject  to  a  form  of  alienation  that  pro- 
ceeds upon  the  basis  of  the  existence  of  control  and 
interest  in  the  husband,  and  personal  disability  in  the 
wifo.  The  violence  thus  done  by  Courts  of  Equity  to 
the  principles  and  policy  of  the  Common  Law,  as  to 
the  status  of  the  wife  during  coverture,  is  very  re- 
markable ;  but  the  doctrine  is  established,  and  must 
be  consistently  followed  to  its  legitimate  consequences. 

It  is  right  to  advert  in  few  words  to  the  statute  law, 
and  to  the  decided  cases. 

By  the  14th  section  of  the  Statute  of  WUls,  84  ft  85 
H.  8,  c.  5,  it  was  enacted  that  wills  or  testaments 
made  of  any  mtnora,  lands,  tenements,  or  other  here- 
fitaments,  by  any  woman  covert,  should  not  be  taken 
to  be  good  or  effectual  in  law.  This  enactment  no 
donbt  referred  to  lands  vested  in  a  feme  cowrie  in  fee 
simple,  and  of  which  her  husband  was  seised  jwre 
uxoria.  Courts  of  Equity  appear  to  have  considered  it 
as  not  applicable  to  separate  estate,  which  was  unknown 
at  the  time  of  the  passing  of  the  Act. 

Between  that  time  and  the  Act  of  the  1  Yict  e.  26, 
the  doctrine  of  the  separate  use  was  fully  established, 
and  the  ftme  e&verte,  when  not  restruned  fh)m 
alienation,  was  considered  in  equity  as  entitled  to  title 
same  rights  of  alienation  as  are  possessed  by  persons 
tui  Juris. 

Then  followed  the  present  Wills*  Act,  the  1  Vict.  c. 
26,  by  which  it  is  enacted  that  no  will  made  by  any 
married  woman  shall  be  valid,  except  such  a  will  as 
mi|^t  have  been  made  by  a  married  woman  before  the 
passing  of  the  Act. 

This  brings  us  to  tiie  decided  cases,  in  which  there 
is  some  inconsistency,  but  they  preponderate  greatly 
in   fiivour  of   the  proposition  that  a  fnne  woerU^ 


when  not  restrained  from  alienation,  has  In  equity 
the  same  jue  diaponendi  over  the  separate  estate  by 
deed  or  will  as  die  would  have  if  free  from  the  dis- 
ability of  coveiture. 

I  In  addition  to  Peacock  v.  Monk  (loe.  ciL),  and  the  well- 
;  known  decisions  of  Lord  Thurlow,  it  is  sufficient  to 
refer  to  Tullett  v.  Armstrong  (1  Bcav.  1 ;  4  My.  &  Cr. 
890),  Baggett  v.  Meux  {loe.  cU.),  the  judgment  of  Lord 
Justice  Turner  in  Atchison  v.  Le  Mann  {loc  eU.), 
and  finally  to  the  recent  case  of  Adams  v.  OandtU 
(loc.  cit.),  in  the  Court  of  Appeal  in  Ireland,  where 
the  point  was  expressly  determined.  From  the 
earlier  decisions,  L(mi  St  Leonards,  in  his  book  on 
Powers,  derives  the  same  conclasion»  which  he  states 
in  these  words:  "Where  a  married  woman  has  pro- 
perty settled  to  her  separate  use  without  any  restraint 
on  alienation,  she  is  deemed  a  feme  aole,  and  may 
dispoee  of  it  accordingly." 

I  must  hold,  therefore,  that  a  feme  eoverte,  when 
not  restrained  from  alienation,  has,  as  incident  to 
her  separate  estate,  and  without  any  express  power, 
«t  complete  right  of  alienation  by  instrument  isiUr 
vivos  or  wilL  ^ 

It  was  contended  at  the  bar,  that  the  elTect  of  this 
devise  was  to  give  the  married  woman  an  estate  to 
her  separate  use  only,  during  the  joint  lives  of  herself 
and  her  husband,  with  remainder  to  herself  in  fee. 
But  that  is  not  the  true  construction  of  the  wilL  The 
estate  given  to  Elizabeth  Meads  in  one  and  entire,  being 
the  equitable  estate  in  fee,  with  a  declaration,  the 
effect  of  which  is,  that  her  husband  diall  have  no 
interest  in  the  estate  so  devised,  nor  shall  tiie  wife  he 
under  any  disability  with  respect  to  sach  estate  by 
reason  of  her  existing  coverture,  but  shall  have  the 
same  rights  of  enjoyment  and  disposition  as  if  she 
were  a  single  and  not  a  manied  woman. 

It  was  also  contended,  that  inasmuch  as  a  spedil 
power  of  appointment  was  in  terms  given,  no  further 
power  of  disposition  ought  to  be  implied ;  hot  it  is 
well  settied  that  a  special  power  of  appointment  does 
not  derogate  from  the  right  of  disposition  iriuch  is 
incidental  to  ownership ;  and  here  the  will  of  Mr& 
Meads  is  a  valid  ctisposition,  not  as  an  exerciae  or  by 
virtue  of  any  power  of  appointment,  but  by  virtue  of 
that  right  of  alienation  which  when  not  prohibited,  is 
incidental  to  the  separate  estate  in  fee. 

I  cannot,  therefore,  concur  with  the  judgment  of 

the  Master  of  the  Rolls,  or  with  the  <nder  he  has 

made,  and  which   must  be  reversed,   and  in  Uen 

thereof  I  must  declare  that  the  will  of  Eliabeth 

Meads  was  not  a  good  execution  of  tiie  power  ffjea 

to  her  to  appoint  by  an  instrument  in  writing  to 

,  be  by  her  signed,   sealed,  and  deHvared,  but  was 

'  a  valid  devise  of  the  estate  given  to  her  and  her 

I  heirs,  and  which  it  was  declared,  by  the  will  of  the 

I  testator,  she  should  hold  for  her  ftepaiafe  me;  and 

the  bill  must  be  dismissed  without  costs. 
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!Re  The  London,  Bir- 
mingham, AND  South 
Staffordshirb  Bank 
(Limited). 

JBanh-^LienShare—JKU  of  ExAange'-Deht, 

A  hiU  of  exchange,  taken  for  the  amowii  of  a  debt, 
in  (he  ahaence  of  any  agreement,  only  suspends  the 
remedy  Jbr  the  debt,  and,  until  paid  ai  maturiiy,  does 
notdMuMrgeU. 

Consequently,  where  a  hanJcy  uMehhy  their  articles  of 
assoeiatian  had  a  lien  on  the  shares  of  any  share- 
koldw^  for  any  debt  due  from  him  to  (he  hank,  took 
from  a  shareholder  bills  of  exchange  in  renewal  of  old 
bills  not  paid : — 

Held,  thai  the  second  bills  did  not,  while  current, 
deprive  the  bank  of  their  lien  for  the  debt  accrued  on  the 
eld  bills. 

This  was  a  motion,  under  the  95th  section  of  the 
Joint  Stock  Ckimpanies'  Act,  1862,  made  on  behalf  of 
H.  C.  Bickie  and  H.  A.  Hankey,  **  That  the  register 
of  the  members  of  the  abovenamed  joint-stock  com- 
pany, called  the  London,  Birmingham,  and  South 
Staffordshire  Bank  Limited,  may  be  rectified  by 
entering  therein  the  name  of  the  said  H.  C.  Hickie, 
instead  of  the  name  of  K.  H.  Palmer,**  as  the  holder 
of  the  twenty-five  shares  numbered  iSBi  to  4858,  both 
inclnsiTe,  in  the  said  company ;  and  that  the  re- 
spondents (who  were  the  bank  and  N.  H.  Palmer), 
might  pay  the  costs  of  the  application. 

K.  H.  Palmer  was  a  partner  in  the  fism  of  Palmer 
ft  Co.,  in  London.  On  the  29th  of  April,  1864,  the 
bank  discoanted  two  bills  for  2000/.  and  10007.  respec- 
tively, payable  three  months  after  date,  which  had 
been  accepted  by  N.  H.  Palmer  in  the  name  of  the 
partnership.  These  bills  were  dated  the  27th  of  April, 
1864^  and  tharefovs  became  due  on  the  SOthof  July, 
1864. 

On  the  26th  of  May,  1864,  the  bank  discounted  a 
similar  bill  for  5002.,  dated  the  12th  of  Kay,  which 
became  due  on  the  15th  of  August,  1864. 

On  the  28th  of  July  two  bills  at  three  months'  date, 
for  8000/.  and  5002.  respectively,  accepted  by  Palmer 
ft  Ga,  were  lodged  with  the  buik  by  way  of  renewal 
of  the  three  first  bills,  which  were  not  paid  at 
maturity;  but  it  did  not  appear  whether  the  first 
bills  were  retained  by  the  haak  or  not  These  second 
bills  wen  dated  the  28th  of  July,  and  therefore  became 
due  on  the  81st  of  October :  they  were  not  negotiated, 
and  on  maturity  were  dishonoured. 

On  the  19th  of  July,  1864,  N.  H.  Palmer  became  a 
flharehoidBr  in  the  bank  for  twenty-five  shares  of  lOOZ. 
oach,  and  was  duly  registered  as  the  sole  holder  of 
such  shares. 

On  the  27th  of  July,  1864,  H.  A.  Hankey  agreed  to 
advance  to  Palmer  ft  Co.  the  sam  of  6502.  on  the 
security  of  a  bill  for  the  amount  accepted  by  Palmer  ft  ' 
Co.  and  of  a  transfer  of  the  above  twenty-five  shans 


in  the  bank.  The  bill  was  a  three  months'  bill,  dated 
the  27th  of  July,  and  therefore  became  due  on  the 
80th  of  October,  1864.  The  certificate  of  the  shares 
was  sent  to  Hankey  on  the  28th  of  July,  together 
with  the  bill,  which  was  discounted,  by  Hankey  on  the 
30th  of  July.  The  receipt  of  the  money  was  acknow- 
ledged by  Palmer  ft  Co.,  in  a  letter,  as  being  paid 
*'  against  twenty-five  Birmingham  Bank  shares." 

On  the  4th  of  September  Palmer  &  Co.  stopped  pay- 
ment, and  a  notice  of  such  suspension  appeared  in 
"The  Times  '*  on  the  5th  of  September. 

The  transfer  of  the  shares  into  the  name  of  M.  C. 
Hickie,  as  trustee  for  Hankey,  was  to  have  been  made 
at  the  time  of  the  advance  ;  but  Palmer  ft  Co. ,  to  whom 
the  preparation  of  the  transfer  was  left,  did  not  send  it 
until  the  7th  of  September,  1864,  when  a  transfer  in 
blank,  dated  the  30th  of  July,  was  sent  to  Hankey, 
who  filled  up  the  blank  with  the  name  of  Hickie. 

On  the  8th  of  September,  1864,  Hickie  left  the 
^nsfer  and  certificate  of  the  shares  at  the  bank  for 
registration,  and  paid  the  registration  fee.  On  the  7th 
of  November  he  called  for  the  new  certificate,  and  was 
informed  that  the  transfer  could  not  be  registered. 
The  grounds  for  this  refusal  then,  and  afterwards, 
aUeged  by  the  bank  were,  first,  that  the  suspension  of 
Palmer  ft  Co.  had  been  publicly  notified  before  the 
transfer  was  presented  to  the  bank  or  signed  by 
Palmer ;  and,  secondly,  that  the  bank  were  creditors 
against  the  estate  of  Palmer  ft  Co.  before  the  transfer 
was  made,  and  had  a  lien  on  his  shares  for  their  debt. 

This  second  reason  was  based  on  the  following 
clauses  in  the  articles  of  association  of  the  bank^ 

'  *  14.  The  Company  shall  have  a  first  and  paramount 
lien  upon  all  the  Shsres  of  any  Shareholder,  for  all 
mon^s  due  to  the  Company  from  him  alone  or  jointly 
with  any  other  person  "....' 

"21.  The  Company  may  decline  to  register  any 
transfer  of  Shares  whilst  the  Shareholder,  making  the 
same,  is  either  alone,  or  jointly  with  any  other  person, 
indebted  to  the  Company  on  any  account  whatsoever, 
or  unless  the  transferee  is  approved  by  the  Boasd.*' 

On  the  24th  September,  1864,  a  deed  of  arrange- 
ment for  winding  up  the  firm  of  Palmer  ft  Co.»  uader 
inapectonhip,  was  executed ;  but  the  iaapecUff  made 
no  claim  to  the  shares. 

BaggaXlay,  Q.C.,  and  Prmdergtmif  for  the  motion. 

There  was  no  debt  due  from  Palmer  to  the  bank  ; 
for  on  the  27th  of  July  the  first  bills  were  not  due, 
and  at  the  date  of  the  actual  transfer  of  the  shares  tha 
second  bills  were  still  running.  The  case  is  not  altecad 
by  the  fact  that  the  second  bills  were  renewals  of  the 
first ;  for  the  second  bills  wove  given  befiwe  the  fint 
fall  due,  and,  therefore,  before  any  debt  accn^  And 
even  if  this  act  of  the  bank  had  not  thus  prevented  the 
debt  accruing,  so  long  as  the  second  bills  ware  runnings 
the  bank  could  not  have  sued  Palmer  for  the  debt ; 
andy  therefore,  there  was  no  debt  due  within  the 
meaning  of  the  articles  of  association,  which,  as  against 
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the  bank,  rnnst  be  constrned  strictly.  On  a  bill  of 
exchange  no  debt  is  due  until  tbe  payee  can  sne  ;  and 
the  bank  were  never  able  to  sue  Palmer  until  after  the 
transfer  to  us. 

Selwyn,  Q.C,,  and  Surrage,  for  the  bank,  eonirA, 

Ist  The  only  consideration  for  the  second  bills  was 
the  debt  due  on  the  first  The  second  bills  postponed 
the  enforcement  of  the  debt,  but  still  left  the  debt  due. 
To  hold  that,  when  the  bank  had  discounted  a  biU 
accepted  by  a  shareholder,  the  acceptor  could  by  a 
transfer  of  his  shares  deprive  the  bank  of  the  security 
they  held,  would  be  an  unreasonable  construction  of 
the  articles.  In  September,  when  the  transfer  was 
made,  there  was  a  debt  due  from  Palmer  to  the  bank, — 
a  debUum  in  prcesonti  solvendum  infiUuro. 

2nd.  Under  the  21st  clause,  the  bank  can  refuse  to 
register  the  transfer,  whenever  it  would  be  disadvan- 
tageous to  the  bank  to  do  so. 

Srd.  The  transfer  having  been  executed  in  blank,  is 
void, 

ffibblewhiU  v.  M'Manne,  6  M.  &  W.  200  ; 
Tayler  v.  The  Oreat  Indian  Peninsula  Railway 
Company^  4  De  G.  &  J.  559. 

W,  Marria,  for  Palmer,  asked  for  his  costs. 

BaggaUay^  Q*</*t  ui  reply,  as  to  the  1st  and  Srd 
points  only. 

Ist.  The  bargain  with  Hankey  was  on  the  27th  of 
July.  Ko  debt  was  due  then  to  the  bank,  and  he  had 
then  a  right  to  call  for  the  transfer.  Afterwards,  the 
running  of  the  bills  prevented  the  debt  being  due. 

2nd.  The  bank  have  waived  this,  for  they  did  not 
mention  it  when  we  asked  for  the  grounds  of  their 
refusal,  and  never  raised  the  defence  until  it  was  raised 
at  the  bar.  The  objection  cannot  affect  the  equitable 
right  to  call  for  the  transfer,  which  we  had  on  the 
27th,  or  at  any  rate  on  the  28th,  of  July. 

11  Feb.  1865. 

Thk  Master  of  the  Rolls  said,  that  the  sole 
question  to  be  determined  was,  Whether  the  bank 
were  creditors  of  Palmer  before  the  bills  of  the 
28th  of  July  became  due ;  for  they  claimed  to 
have  been  creditors,  and,  therefore,  to  have  had  a 
lien  on  his  shares,  from  the  29th  of  July,  and  to  have 
been  entitled,  on  that  ground,  to  refuse  to  register  the 
transfer  of  the  shares  in  September. 

The  bank  had  alleged  two  other  grounds  for  such 
refusal— first,  that  they  had  unlimited  discretion 
as  to  registering  a  transfer ;  secondly,  that  the  deed  of 
transfer  had  been  executed  with  the  name  of .  the 
transferee  in  blank.  The  first  ground  his  Honour  had 
disposed  of  at  the  hearing,  holding,  that  the  bank 
could  not  arbitrarily  refuse  to  register  a  transfer.  The 
second  it  was  unnecessary  to  consider,  as  his  opinion 
was,  that  on  the  6th  of  September  there  was  a  debt 
due  from  Palmer  to  the  bank. 

It  was  laid  down  in  2  WilliamsT  Saunders^  108&, 
that  if  a  bill  was  taken  on  account  of  a  debt,  and  no- 


thing was  said  at  the  time  which  would  extingoish  tlie 
debt,  then  the  debt  remained,  though  the  remedy  &i 
it  was  suspended.  The  cases  of  Ktairilake  v.  ifoi^oa 
(5  T.  R.  518) ;  Pudefwd  v.  Maxwell  (6  T.  B.  52); 
Tapley  v.  Martens  (8  T.  R.  451)  ;  SUdman  v.  Oootk 
(1  £sp.  5) ;  Atkinson  v.  Hawdon  (2  Ad.  &  £.  6S8), 
showed,  that  when  a  bill  was  taken  by  the  creditor, 
without  any  agreement  that  it  should  disdiaxge  tht 
debt,  if  the  bill  (to  use  Lord  Kenyon's  expieasioD} 
was  not  productive,  the  debt  remained  in  force,  thoagh 
during  the  running  of  the  bill  the  remedy  for  it  was 
suspended.  Lord  Langdalo  had  laid  down  the  same 
rule  in  Sayery.  Wagstajfe  (5  Beav.  423).  His  Honour 
did  not  think  that  the  fact  of  the  first  bills  having 
been  renewed  by  the  bank  taking  the  second  biUa  in 
lieu  of  them  affected  the  case,  which  he  decided  soUlj 
on  the  principle  of  the  cases  before  stated.  A  ques- 
tion might  have  been  raised,  whether,  if  the  bank  had 
retained  the  first  bills,  they  could  have  sued  on  them 
for  their  debt  before  the  second  bills  became  due.  Bat 
it  did  not  appear  whether  they  had  delivered  up  the 
bills  or  retained  them.  But^  in  his  Honour's  opinion, 
a  debt  was  existing  all  the  time  from  Palmer  to  the 
bank,  only  the  remedy  was  suspended  until  the  bills 
became  due ;  and  until  the  bills  were  paid,  the  debt 
still  remained.  The  company,  therefore,  were  entitled, 
on  the  8th  of  September,  to  enforce  their  lien  for  aoch 
debt,  and  to  refuse  to  register  the  transfer. 

As  the  statute  gave  his  Honour  jurisdiction  oTer 
costs,  they  must  follow  the  event.  He  should  not 
make  Palmer  pay  the  costs,  as  asked  by  the  motion ; 
but  he  would  not  give  him  any  costs. 

ifinu^— Motion  refused,  with  costs. 


Master  of  the  Bolls. 

11  Feb.  1865. 


In  the  Matter  of  Thb 
Life  Association  of 
England  (limited). 
^      Ex  parte  Blake. 

Company —  Winding-up — ContrHnUary — 
Fraud, 

TTie  secretary  of  a  company  sent  to  its  brsken  the 
prospectus  of  the  company  for  distribution. 

The  prospectus  published  the  names  of  person  as 
directors,  some  of  whom  were  not  quailed  and  had  m 
shares: — 

Held,  thai  the  misrepreseiUaHon  was  imputable  to 
the  company  f  and  that  a  person  taking  shares  on  the 
faith  of  that  and  other  misrepresentations  was  not  a  coa- 
tributory. 

Bell's  Case  (22  Beav.  85)  foUowed. 

The  dicta  of  the  Lord  Chancellor  in  Niool's  Csse 
(8  De  G.  A;  J.  887),  an<2  tn  Mixer's  Case  (4  De  6.  &J. 
575),  not  followed. 

This  was  a  summons  to  remove  the  name  of  Thomas 
Blake  from  the  lii^  of  contributories.  The  oompiny 
was  formed  on  the  12th  of  June,  1863,  and  had  their 
offices  in  London.    On  the  20th  of  Jone^  1868^  Kor-  • 


18  Fkb.  1865.] 


THE  NEW  REPORTS. 


353 


folk,  the  promoter,  manager,  and  actoary  of  the  com* 
p&nj,  appointed  Thomas  &  Bmith  to  be  brokers  of  the 
company  at  BristoL 

On  the  8rd  of  Jnly,  1868,  MacConnack,  the  secre- 
tary of  the  company,  sent  a  supply  of  the  prospectuses 
of  the  company  to  Thomas  &  Smith,  soliciting 
their  active  co-operation  for  issuing  the  same  among 
their  friends  and  clients.  The  prospectus  contained 
the  names  of  eleven  persons,  whom  it  represented  to 
be  directors  of  the  company ;  it  also  contained  the 
names  of  the  company's  brokers,  among  whom  were 
Thomas  k  Smith,  and  it  stated  that  prospectuses  and 
all  other  information  might  be  obtained  from,  and 
applications  for  tho  remaining  shares  might  be  made 
to,  the  secretary  of  the  company,  or  the  bankers, 
solicitors,  or  brokers  before-mentioned. 

On  the  14th  of  July,  1863,  MacCormack,  the  secre- 
tary, informed  Thomas  &  Smith  that  the  number  of 
shares  taken  by  the  directors  and  others,  and  reserved 
for  private  connection,  having  exceeded  the  amount 
set  apart  for  London,  it  had  been  resolved  to  close  the 
share-list  for  residents  in  London  and  the  suburbs,  of 
which  notice  had  been  duly  given ;  the  directors,  how- 
ever, would  keep  open  the  lists  for  the  provincial 
stock  exchange  in  the  meantime,  and  750  shares  had 
been  kept  for  Bristol.  Advertisements  announcing 
tho  closing  of  the  London  share-list  appeared  in  sevend 
newspapers,  and  were  to  the  effect,  that  no  further 
application  for  shares  would  be  received  from  residents 
in  London  and  the  suburbs  after  the  14th  of  July,  1863. 
Smith  swore  that  his  firm  made  little  effort  to  dispose  of 
the  shares  till  they  saw  the  advertisement,  and  that  the 
price  of  the  shares  was  quoted  in  the  newspapers  from 
2  to  2i  premium,  and  that  placing  full  reliance  upon  the 
truth  of  the  letters  addressed  to  them  by  the  company, 
they  forwarded  to  several  persons  a  copy  of  tho  pro- 
spectus, and  amongst  others  to  Thomas  Blake ;  and 
on  the  ground  that  the  London  share-list  was  closed, 
and  the  shares  actually  selling  at  a  premium,  they 
recommended  him  to  apply  for  an  allotment  of  shares. 
On  the  3rd  of  August,  1863,  Smith  informed  Blake 
that  the  list  had  closed  in  London,  but  that  he  had  a 
certain  number  of  shares  that  he  could  dispose  of, 
which  were  quoted  at  2  to  2^  premium  in  London. 
Blake  swore,  that  assuming  the  statements  made  by 
Smith  and  by  the  directors  in  the  prospeetus  were 
true,  he  was  induced  to  apply,  and  did  apply,  for  150 
shares,  which  were  accordingly  allotted  to  him,  and 
he  paid  the  deposit  thereon,  and  the  scrip  certificate 
was  sent  to  him  on  the  28th  of  August,  1863.  On 
the  receipt  of  the  scrip  certificate,  Blake  observed 
that  the  shares  were  numbered  as  low  as  2,605  to 
2,755.  He  at  once  suspected  that  misrepresentations 
had  been  made,  and,  in  order  to  test  the  truth  of  the 
statement  that  the  share-list  had  been  closed  in 
London,  a  friend  of  Blake's,  resident  in  London, 
went  to  the  office  of  the  company,  and  asked  if  he 
could  have  an  allotment  of  shares,  when  he  was  told 
that  he  oofold  have  as  many  shares  as  he  liked. 


On  the  4th  of  September,  1868,  Blake's  solicitor 
applied  for  immediate  repayment  of  the  deposit,  and 
repudiated  the  shares,  on  the  ground  of  misrepre- 
sentation. 

On  the  17th  of  October,  1868,  Blake  went  to  the  office 
of  the  company  and  inspected  the  register,  and  dis- 
covered that  three  of  the  eleven  gentlemen  whose  names 
were  published  in  the  prospectus  as  directors  of  the  com- 
pany held  no  shares  therein,  and  had  no  qualification 
as  directors,  and,  as  he  believed,  were  not  directors, 
or  even  members  of  the  company. 

On  the  21st  of  October,  1863,  the  board  of  directors 
repaid  the  deposit,  and  drew  a  line  through  Blake's 
name  on  the  register. 

Two  calls  were  subsequently  made,  neither  of  which 
was  paid  by  Blake. 

On  the  28th  of  May,  1864,  a  resolution  was  passed 
to  wind  up  the  company. 

Hohhmse,  <i,C.,  for  Thomas  Blake. 

It  was  not  necessary  to  enter  into  any  nice  discus- 
sion upon  the  authorities  respecting  the  right  of  a 
person  who  has  signed  a  deed,  or  entered  into  a  con- 
tract with  other  persons  who  have  signed  the  deed. 
Here  the  contract  never  had  been  completed,  therefore 
Blake  had  a  right  to  have  his  name  taken  off  the 
register. 

There  were  three  misrepresentations,— as  to  the 
direction  of  the  company,  the  dosing  of  the  lists,  and 
the  price  of  the  shares.  These  were  not  merely  the 
representations  of  Norfolk  or  Smith ;  but  they  were 
the  representations  of  the  company,  contained  in  their 
prospectus,  and  in  the  advertisements,  which  latter 
must  be  imputed  to  the  company.  This  case  would 
be  within  the  authority  of 

BelVs  Case,  22  Beav.  35, 
if  Blake  were  still  on  the  register. 

Sclwyn,  Q.a,  and  Ellis,  for  the  official  liquidator. 

The  execution  of  the  deed  is  only  material  on  the 
question,  whether  a  person  meant  to  accept  shares* 
After 

Cookney's  Case,  3  De  O.  &  J.  170, 
a  mere  verbal  acceptance  would  be  sufficient ;  here 
Blake  had  signed  a  written  undertaking  to  accept  the 
shares ;  the  very  day  he  signed,  the  contract  was  com- 
plete, and  Blake  was  as  much  fixed  as  if  he  had  signed 
the  deed  of  settlement  The  questions  were,  was 
there  a  contract,  was  there  fraud  of  the  company,  and 
was  there  such  a  re-assignment  of  the  contract  as  was 
required  by  the  articles  of  association  f 

Blake  did  not  dispute  that  there  was  an  intention  to 
take  and  give  the  shares,  he  paid  the  deposit  and  was 
registered  as  a  shareholder, 

BroekwelVs  Case,  4  Drew.  205, 
decided  that  a  company  was  liable  for  the  fraud  of  its 
agent ;  but  that  case  was  overruled  by 
NicoVs  Case,  3  De  G.  &  J.  387 ; 
Mix€r's  Case,  4  De  G.  &  J.  575. 
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Here  there  was  no  fraudulent  repreaentationa  by  the 
company  or  by  the  directors,  and  in  order  to  fix  the 
company  it  must  be  shown  that  the  representations 
were  made  by  the  company. 
Hole 8  Case,  22  Beav.  48. 
The  company  was  not  a  party  to  the  prospectus, 
which  might  be  issued  by  the  directorsi 

Mixer's  Case  (loc.  cU,), 
'When  a  company  was  first  formed,  the  directors 
could  not  take  shares,  but  they  might  intend  to  do  so. 
Before  Blake  took  the  shares,  he  had  an  opportunity 
of  looking  at  the  names  of  the  directors  in  the  articles 
of  association.  Even  if  the  three  directors  had  not 
paid  for  their  shares,  that  did  not  preyent  them  from 
being  liable  for  the  shares  they  represented  as 
directors, 

WoUaston's  Case,  4  De  G.  &  J.  487. 
The  representations  in  the  newspapers  could  not  be 
considered  to  emanate  from  the  company.     The  com- 
pany were  not  bound  by  the  representations  of  the 
secretary, 

£yre's  Case,  81  Bear.  177. 
There  was  no  release  of  the  contract  The  shares 
could  not  be  taken  away  without  the  sanction  of  a 
general  meeting,  for  the  directors  could  not  diminish 
the  capital  of  the  company  without  giving  the  share- 
holders an  opportunity  of  expressing  an  opinion  on 
the  question. 

Thb  Kastee  of  the  Rolls,  without  calling  for  a 
reply,  said  that  the  name  of  Thomas  Blake  ought  to 
be  omitted  from  the  list  of  contributories.  If  the 
Court  ought  to  adopt  the  aigument  of  the  respondent, 
a  contract  with  a  joint-stock  company  was  different 
from  any  other  contract,  and  by  whatever  misrepre- 
sentations it  might  have  been  induced,  it  became 
indelible,  for  though  the  contracting  party  had  only 
taken  one  step,  yet  he  was  fixed,  and  no  subsequent 
proceeding  could  emancipate  him. 

His  Honour  was  of  opinion,  as  in  Belts  Case  {loe. 
eit^),  which,  except  by  Mixer's  Case  (loc,  eit,),  did  not 
seem  shaken,  that  a  company  might  commit  fraud,  that 
was  to  say  it  might  induce  persons  by  fraud  to  become 
members  and  could  not  reap  benefit  from  the  fraud. 
With  regard  to  representations  of  persons  being  direc- 
tors, it  was  the  first  thing  to  see  who  were  directors  ; 
and  it  ^res  a  nuitter  that  pressed  upon  his  Honour  in 
AhereffnCs  Case  (10  W.  R.  451  ;  8  Jur.  (n.  s.)  951), 
that  persons  were  responsible  for  seeing  their  names 
in  the  concern.  Here  with  regard  to  the  three  direc- 
tors, his  Honour  held  it  to  be  an  act  of  the  company 
itself;  it  did  not  appear  that  one  of  them  had  taken 
a  single  share,  or  that  one  of  them  had  executed  the 
deed  of  association,  and  it  was  a  fair  inference  that 
not  one  of  them  was  a  member  of  the  company. 
As  to  those  three  persons  upon  whom  reliance  might  be 
placed,  as  having  pledged  themselves  to  the  support  of 
the  company,  it  did  not  appear  Qiat  they  had  one  share, 
yet  they  were  held  out  as  directors  in  the  prospectus. 


A  more  gross  misrepresentation  could  not  be  nuda 
than  holding  oat  as  shareholders  peiaons  who  v«n 
not  in  that  position.    Then,  again,  the  oompaay  cm- 
ployed  Thomas  &  Smith  as  broken ;  and  the  miaag^ 
wrote  to  them  to  tell  them  that  tha  London  list  wu 
closed,  but  that  still  some  shares  were  to  be  disposed 
of.    There  was  also  a  misrepresentation  in  the  newi- 
papers  by  some  one-^his  Honour  did  not  knov  by 
whom.    It  was  unneoessary  to  consider  whether  then 
was  sufficient  fraud  in  the  case,  if  Blake  had  takea  m 
step,  but  when  he  found  out  the  misrepresentations, 
he  required  to  be  released  from  his  oontcaet    SupiMce 
he  had  said  he  took  the  shares  by  mistake,  mnatht 
accept  them?  He  said  that  he  took  tbem  by  misr^re- 
sentation ;  and  upon  that  ground  his  resl^^atioa  d 
the  shares  was  accepted,  and  entered  in  the  legiiter. 
He  had  ceased  to  be  a  shareholder  in  October,  186S, 
having  taken  the  shares  in  August,  1868 ;  for  two 
months  he  was  investigating  tiie  matter,  and  cflued 
to  be  a  shareholder ;  he  was  not  called  upon  to  ptf 
calls,  he  could  not  claim  a  dividend;  ^  relitin 
position  could  not  be  enforced,  the  company  cooU  not 
say  he  was  a  ahareholder  subject  to  liability,  bat  to 
have  no  benefit.    He  ought  not  to  be  placed  upon  the 
list,  and  his  name  must  be  removed.     There  wonU  to 
no  costs. 


Vaster  Of  the  Bolls.  \  *  The  G»npui.  Boix- 
(      (Umited). 

G(mpany — CampuUary  or  TolutUary  WMing- 
up — iSiupeMian  of  the  Order. 

In  tKe  ease  of  an  insolvaU  company,  where  tk 
only  question  is  between  a  eompiUsory  or  voUntertf 
toffiding-up,  the  Court  wiU  not  postpone  Us  compubon 
process  to  facUitate  an  arrangemtnt  for  a  votwUam 
winding-up. 

This  was  a  petition  by  a  judgment  eredilsr  to  wind 
up  a  limited  joint-stodc  company.  A  writ  of  A  A 
had  been  iwued  on  the  judgment,  but  »retum  ••*•» 
dona  "  had  been  made. 

The  manager  and  secretary  of  thecompaay  slated  I7 
affidavit  that  a  meeting  of  the  shareholders  hadb^si 
oalled  for  thelSthday  of  Febmaiy  instant,  lor  the  pn" 
pose  of  passing  a  resolution  to  wind  up  the  compsny 
voluntarily  ;  that  several  of  the  creditors  rqpreseating 
debts  to  a  laiga  amount,  were  of  opinion  that  the  com- 
pany could  be  more  effectually  wound  up  vofamttfilj 
than  under  tha  order  of  the  Court,  and  many  of  ^ 
shareWdtt»  concurred  in  tfaatopinion ;  and  he  sttted 
that  he  believed  it  would  be  for  tha  interest  of  tbt 
company  and  the  ereditors  that  tha  aenae  of  the  meet- 
ing ahouM  be  taken  before  any  order  was  made  by  the 
Court  for  the  winding-up  of  the  oompny. 

Jessel  and  R,  C,  Palmer,  for  the  petitionar,  saked 
for  a  winduig-up  order. 
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SouihjaUy  QsC,  for  other  judgment  creditors,  also 
asked  for  a  winding-tip  under  tbe  order  of  the  Ck>art. 

JSaggaUay,  Q.C,^  Selwyn,  ^C,  De  Gex,  Hemming^ 
and  Druce^  for  the  company  and  some  of  the  creditors, 
asked  that  the  order  might  be  postponed  till  after  the 
meeting,  to  give  an  opportunity  for  a  voluntary 
winding-up.  There  was  great  reason  to  suppose  that 
by  such  a  conrso  the  debts  of  the  company  would  be 
paid  to  a  greater  extent  than  they  would  be  otherwise. 

The  Court  would  consider  the  benefit  of  all  parties. 
Here  a  voluntary  winding-up  would  be  beneficial. 

The  order  should  at  least  be  qualified  so  as  to  be 
without  pr^'udice  to  the  meeting,  with  liberty  to  dis- 
chaige  the  order.    They  cited, 

lU  Pa4sta9e  Parisian,  5  N.  R.  178,  227. 

The  Mastea  of  the  Rolls  was  of  opinion  tiiat 
the  petitioner  was  entitled  to  the  order.  If  a  creditor 
or  a  shareholder  applied  to  wind  up  a  company,  and 
the  company  offered,  if  the  petition  was  allowed  to 
stand  over,  to  supply  funds  to  carry  on  their  business, 
his  Honour  would  be  disposed  to  assist  the  company 
for  that  purpose  ;  but  where,  as  in  the  present  case, 
the  only  question  was,  whether  the  winding-up  was 
to  be  voluntary  or  compulsory,  his  Honour  did  not 
know  what  facility  for  advancing  funds  existed  in  the 
one  case,  which  did  not  exist  in  the  other.  As  the 
matter  stood,  a  case  was  made  by  the  petitioner  who 
was  a  creditor  of  the  company,  and  whom  they  did 
not  pretend  to  be  able  to  pay  ;  all  that  they  said  was, 
that  they  thought  more  would  come  to  the  creditors 
under  a  voluntary  winding-up  than  under  a  compul- 
sory winding-up.  In  that  state  of  things  the  petitioner 
was  entitled  to  an  order  :  but  this  would  not  prevent 
any  persooA  from  making  any  such  application  to  the 
Court  as  tbey  might  think  they  were  entitled  to  make. 

Druee  asked  the  Court  to  declare  that  the  order  was 
made  without  prejudice  to  the  meeting. 

The  Master  of  the  Rolls  declined  to  do  so. 


/  Galloway  V.  TheMatob, 
Master  of  the  BoUs.  l      Commonalty,       and 
19  Jak.  13  Feb.  1865.    i      Citizens  of  the  Citt 
^      OF  London.  (2). 

The  HoUnyrn  Valley  Improvement  Act,  1864— 
Improper  Agreement  —  Sanctum  of  Legi^ 
lature. 

A  bill  toas  pending  to  enable  the  Corporation  to  eonr 
struct  a  new  street :  on  the  eve  of  its  receiving  the  Royal 
Assent  the  Corporation  agreed  with  a  railway  company 
that  they  would  take  the  whole  of  certain  scheduled 
lands  and  resell  them  to  the  railwety  company.  This 
agreem/snt  uxts  hdd  to  be  improper  by  (Ke  Lords  JusHms 
(Galloway  v.  The  Mayor,  Ac.,  of  London,  4  K.  R.  77). 
The  Corporation  suhsepiontly  cbtained  an  Act  antho- 
rising  further  improvements  which  scheduled  the  same 


lands.  The  Act  contained  a  clause  preserving  all 
rights  under  the  above  agreement : — 

Held,  thcU  by  this  clause  the  Legislature  sanctioned 
the  agreement. 

Semble,  in  the  absence  of  the  clause,  the  mere  re- 
newal  of  the  power  of  the  Corporation  to  buy  the  lands, 
destroyed  the  objections  to  the  propriety  of  the  agreement. 

This  suit  was  similar  to  one  previously  instituted 
between  the  same  parties  (reported  4  N.  R.  77,  422). 

Thtt  tnll  in  the  present  suit  stated  that  the  defen- 
dants had  stated  their  intention  of  appealing  to  the 
House  of  Lords  against  the  decree  in  the  former  suit, 
but  that  they  had  not  yet  done  so.  Many  of  the  mate- 
rial &ets  are  stated  in  the  report  of  tbe  former  suit 

The  Holbom  Valley  Improvement  Act,  1864,  em* 
powered  the  Corporation  (section  2)  ''to  eacecute  the 
following  viaduct  or  raised  way,  new  streets,  and  im- 
provements, namely  " — 

1.  A  viadnci  for  the  purpose  of  a  hogh«lev«l  street 
aciross  Holbom  Valley. 

2,  8,  4*  5.  Making  or  widening  certain  specified 
streets  whiek  did  not  af^roaeh  the  plaintiff's  land. 

6.  An  alteration  in  the  leveb  of  Farringdon 
Street  and  Faningdon  Road,  ''and  in  connection 
therewith,  the  alteration  and  improvement  of  the 
levels  of  the  street  authorised  by  the  Metropolitan 
Meat  and  Poultry  Market  (Western  Approach)  Aet, 
1862." 

7.  Providing  space  for  the  enotion  of  houses  ad- 
joining *'the  viaduct  or  raised  way,  new  streets,  and 
improvements  aforesaid.** 

8.  The  stopping  np  certain  specified  streets. 

The  Act  incorporated  the  "  London  (City)  Impfove- 
ment  Act,  1847,**  except  section  19,  and  "The Lands 
Clauses  Consolidation  Act,  1845"  (except  that  part  of 
the  latter  Act  with  respect  to  the  purchase  of  lands 
otherwise  than  by  agreement),  and  "  The  Lands  Clauses 
Consolidation  Acts  Amendment  Act,  1860." 

The  87th  section  was  as  follows-- 

"  And  whereas  certain  lands  may  be  taken  under 
the  powers  of  this  Act,  which  were  delineated  on  the 
plans  and  described  in  the  books  of  reference,  men- 
tioned in  the  4th  section  of  the  'Metropolitan  Meat 
and  Poultry  Market  (Western  Approach)  Act,  1862,' 
and  in  respect  of  such  lands  an  agreement  was,  under 
the  authority  of  that  Act  and  the  Metropolitan  Rail- 
way Acts,  entered  into  between  the  said  Mayor, 
Commonalty,  and  Citizens,  and  the  Metropolitan 
Railway  Company,  and  it  is  expedient  that  the  rights 
of  that  company,  under  such  agreement,  should  be 
preserved,  therefore  nothing  in  this  Act  oontuned 
shall  prejudice  or  affect  the  rights  of  that  eompany, 
under  the  said  agreement,  but  all  the  eovenante  and 
provisions  thereof  shall  be  as  applicable  to  the  same 
lands  if  purchased  under  the  powers  of  this  Act  as 
they  would  have  been  if  they  had  been  purchased 
under  the  powers  of  the  said  'Metropolitan  Meat  and 
Poultrf  Market  (Western  Approach)  Act,  1862.*" 
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The  schednle  to  this  Act,  and  the  deposited  plans 
and  book  of  reference,  included  all  the  plaintirs 
land.  But  although  the  whole  was  within  the  limits 
of  deyiation,  only  a  portion  was  required  for  the  actual 
width  of  the  new  street,  though  more  might  be  re- 
quired if  the  leyels  were  altered  under  the  6th  clause 
of  the  2nd  section. 

This  Act  receired  the  Royal  Assent  on  the  28rd  of 
June,  1864.  Shortly  afterwaids  the  plaintiff  was 
served  with  notice,  dated  the  80th  of  June,  1864,  that 
the  defendants  intended  to  take  certain  portions  of 
his  land  for  the  purposes  of  the  Act  of  1864,  and 
that  they  were  willing  to  treat  with  him  for  the  same. 
The  notice  expressly  reserved  to  the  defendants  the 
right  to  take  the  land  under  the  Act  of  1862,  and 
their  rights  in  the  previous  Chancery  suit.  The 
notice  included  all  of  the  plaintiff's  land  north  of 
West  Street  (which  was  what  the  defendants  had 
agreed  to  seU  to  the  railway  company),  but  only  in- 
eluded  a  portion  of  his  land  south  of  West  Street 

The  phiintiff  aUeged  that  the  greater  part  of  the 
land  comprised  in  this  notice  was  required  solely  for 
the  purposes  of  the  agreement  with  the  raUway  com- 
l»ny  of  the  26th  of  June,  1862,  and  not  for  the  pur- 
poses  of  the  Act  of  1864.  He  had  offered  to  seU  the 
whole  of  his  interest  for  70,000^.,  if  his  costs  in  the 
former  suit  were  paid,  or  to  treat  for  the  sale  of  such 
portion  as  was  actuaUy  needed  for  the  new  street. 

The  plaintiff,  after  some  correspondence,  filed  his 
bill  in  this  suit  on  the  14th  of  October,  1864,  to 
restrain  the  defendants  from  proceediog  under  the 
notice  of  the  80th  of  June,  1864,  and  on  the  8th  of  De- 
cember, 1864,  the  defendants  filed  their  answer.  They 
stated,  that  if  there  had  been  no  agreement  with  the 
railway  company,  they  would  have  required  all  the 
plaintiff's  land,  because  they  usually  took  land  sufli- 
cient  to  give  them  a  proper  frontage  to  the  street,  so 
that  by  selling  such  hinds  they  might  repay  the 
cost  of  making  the  street,  but  they  acknowledged 
that  only  a  small  portion  was  required  for  the  actual 
line  of  the  street.  They  stated  that  they  had  not 
finally  matured  their  views  as  to  the  levels  of  the 
streets,  and  that  their  intentions  respecting  the  use  to 
which  they  intended  to  put  the  plaintiff's  land  were 
not  yet  formed.  They  stated,  however,  that  they  con- 
sidered  themselves  bound  by  the  agreement  with  the 
railway  company,  and  intended  to  carry  it  out ;  and 
they  submitted  that  it  had  been  expressly  sanctioned 
by  Parliament  in  the  87th  section  of  the  Act  of 
1864. 

By  the  London,  Chatham,  and  Dover  RaQway  (New 
Lines)  Act,  1864,  the  Metropolitan  Railway  Company 
were  empowered  by  agreement  with  the  London, 
Chatham,  and  Dover  RaUway  Company,  and  with  the 
consent  of  the  Corporation,  to  take  certain  land,  in- 
cluding that  of  the  phiintiff.  The  agreement  between 
the  companies  had  been  made,  but  the  consent  of  the 
Corporation  had  not  been  yet  obtained. 
The  cause  now  came  on  upon  a  motion,  which  was 


by  arrangement  converted  into  a  motion  tfor  decree. 
The  notice  of  motion  was  to  restrain  the  Corporation 
"from  issuing  any  precept,  or  commencing  or  pro- 
secuting any  proceedings  for  valuing  any  part  of  thd 
plaintiff's  property  in  the  bill  mention^,  and  from 
prosecuting  any  other  proceedings  under  the  powers 
of  *The  Holbom  Valley  Improvement  Act,  1864,' f« 
the  purpose  of  purchasing  or  taking  any  of  the 
plaintiff^s  said  property  until  the  hearing  of  tiiis  came, 
or  until  the  further  order  of  this  Court,  or  untfl  the 
portion  thereof  (if  any)  which  they  shall  bond  JieU 
require  to  purchase  or  take  for  the  purposes  of  the 
said  Act  shall  have  been  ascertained,  and  they  shall 
have  given  the  plaintiff  a  proper  notice  of  their  inten- 
tion to  take  the  same  under  the  said  Act,  and  a  proper 
opjwrtunity  of  coming  to  an  agreement  with  them  u 
to  the  purchase-money  or  compensation  to  be  paid  in 
respect'thereof." 

JloU,  Q.C.,  Selwyn,  Q.C.,  and  Bagihawe,  for  the 
plaintiff,  besides  the  same  aiguments  that  were  osed 
in  the  previous  suit,  contend^ — 

That  the  answer  showed  that  the  Corporation 
had  not  exercised  the  discretion  given  them  by  the 
^Act  of  1864,  and  had  come  to  no  judgment  at  all 
respecting  what  lands  were  to  be  taken. 

They  were  going  to  sell  to  the  railway  company 
without  building  on  the  land,  which  they  coald 
not  do,  as  their  power  to  sell  lands  taken  under  the 
Act  of  1864  was  given  to  them  only  by  the  46th  and 
47th  sections  of  the  Improvement  Act,  1847. 

That  the  37th  section  of  the  Act  of  1864  did  not 
alter  the  relation  between  the  Coloration  and  the 
plaintiff,  and  did  not  affect  the  question. 

Cairns,  Q.C,,  and  Stoanston,  for  the  defendants,  in 
addition  to  the  arguments  urged  in  the  previous  suit, 
contended, — 

That  the  Act  of  1864  expressly  authorised  the 
Corporation  to  carry  out  their  agreement  with  the 
railway  company. 

That  the  Lords  Justices  had  before  objected  that 
the  railway  could  not  buy,  but  the  Act  of  1864 
expressly  authorised  them  to  buy  these  lands. 

That  by  the  London,  Chatham  and  Dover  lUaway 
(New  Lines)  Act,  1864,  the  Metropolitan  Raflway 
Company  could  take  the  plaintiff's  land. 

That  the  Corporation  had  exercised  their  judgment 
by  giving  the  pkintiff  notice  to  treat.  They  believed 
they  would  want  the  lands  for  the  improvements; 
they,  at  all  events,  wanted  them  for  the  purpose  of 
fulfilling  the  agreement  which  the  LegisUturs  had 
told  them  to  perform. 

Boli,  Q.(7.,  in  reply. 

If  Parliament  had  intended  to  sanction  this  agree- 
ment, they  would  have  done  so  expressly,  which  they 
had  not  done.  The  Corporation  were  as  mwk  iattend 
in  the  exercise  of  their  judgment  as  tfaigr  mn  iMfors 
the  Act  of  1864. 
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The  Master  of  the  Rolls  said,  that  the  ques- 
tion turned  on  the  proper  construction  of  the  Acts  in 
question,  having  regard  to  the  relative  position  of  the 
parties  themselyes.  His  Honour  had  carefully  read 
the  pleadings  and  evidence  in  the  first  suit,  the  Acts 
of  Parliament,  and  the  judgment  of  the  Lords  Justices, 
for  the  purpose  of  considering  how  far  their  decision 
goremed  the  present  question.  Their  judgment  esta- 
hlished  two  things. 

The  first  point  established  was,  that  the  notice  given 
to  the  plaintiff,  in  May,  1863,  if  properly  given,  would 
have  authorised  the  Corporation  to  take  all  his  land ; 
and  that  the  Corporation  were  the  sole  judges  of 
whether  it  was  or  not  wanted  for  the  purposes  of  the 
Act,  inasmuch  as  the  objects  of  the  Act  of  1862,  was, 
not  only  to  authorise  the  construction  of  the  street, 
bat  also  to  enable  the  Corporation  to  obtain  sufficient 
funds  for  carrying  out  the  authorised  improvements. 

The  second  point  established  was,  that  the  agree- 
ment witli  the  Metropolitan  Railway  Company  was 
invalid,  for  three  reasons  :  First.  Because,  at  the  date 
of  the  agreement  the  railway  compooiy  had  no  power 
to  purchase  land,  although  they  had  by  an  Act  subse- 
quently passed.  Secondly.  Because,  when  Parliament 
gave  the  Corporation  power  to  purchase,  they  did  not 
mean  to  give  other  incapacitated  persons  power  to  pur- 
chase. Thirdly.  Because  the  agreement  was  entered 
into  before  the  Act  passed,  and  because,  before  the 
time  arrived  for  the  Corporation  to  exercise  their  judg- 
ment under  the  Act,  they  fettered  themselves,  and 
bound  their  judgment,  by  making  it  incumbent  on 
themselves  to  take  all  the  lands  of  the  plaintiff,  al- 
though, after  the  passing  of  the  Act,  they  might,  in 
the  exercise  of  their  discretion,  have  thought  that  part 
only  would  be  sufficient ;  while  the  Act  meant  them  to 
exercise  bond  fide  their  discretion,  unfettered  by  any 
previous  transactions. 

The  question  now  arose,  how  far  this  judgment  was 
affected  by  the  subsequent  passing  of  the  Holbom 
Valley  Act,  1864.  The  primary  objectof  that  Actwas,to 
make  the  improvements  specified  in  it ;  but,  by  the  in- 
corporation with  it  of  the  City  Improvement  Act,  1847, 
power  was  given  to  the  Corporation,  not  only  to  make 
those  improvements,  but  to  sell  lands  for  the  purpose 
of  raising  money  to  pay  for  the  improvements.  More- 
over, the  schedule  to  the  Act  contained  lands,  which 
did  not  lie  exactly  in  the  direction  of  the  new  streets, 
and  could  only  have  been  included  for  the  purpose  of 
re-aale.  This  was  the  construction  of  the  Improve- 
ment Act,  1847,  which  was  laid  down  by  Wood,  V.-C, 
in  his  judgment,  and  was  not  affected  by  the  judgment 
of  the  Lords  Justices.  Kia  Honour  had  no*doubt  that 
purchase  of  land,  for  the  purpose  of  raising  money  by 
re-selling  it,  was  one  of  the  objects  of  the  Act  of 
1S64  ;  and  that  the  defendants  had  power  to  purchase, 
for  this  purpose,  any  of  the  lands  comprised  in  the 
schedule  to  that  Act.  Consequently,  the  defendants, 
1^  unfettered  by  previous  transactions,  might  have 


taken  and  resold  all  the  plaintiff's  land,  although 
it  was  not  required  for  the  actual  construction  of  the 
improvements. 

However,  if  the  87th  section  of  the  Act  of  1864  were 
omitted,  his  Honour  might  have  considered  that  the 
case  was  almost  the  same  as  that  decided  by  the 
Lords  Justices.  But  the  Legislature  having  the  agree- 
ment of  the  26th  of  June,  1862,  before  them,  had  in- 
troduced the  37th  section  into  the  Act  of  1864.  That 
section  (as  his  Honour  pointed  out  in  detail),  expressly 
referred  to  the  agreement  of  the  26th  of  June,  1862, 
and  his  Honour's  opinion  was,  that  by  that  section 
the  Legislature  had  pronounced  an  opinion,  which 
was  equivalent  to  a  declaratory  enactment,  that  the 
agreement  was  valid,  and  conferred  rights  on  the 
railway  company.  The  Legislature,  knowing  that 
the  Lords  Justices  had  decided  that  the  plaintiff's  land, 
except  at  least  so  much  as  was  actually  wanted  for  the 
street,  could  not  be  purchased  under  the  Market  Act 
1862,  had  given  the  Corporation  power  to  purchase  this 
land.  It  was  impossible  for  the  Court  to  say  that  the 
power  so  given  by  the  Legislature  should  not  be  exe- 
cuted. That  the  powers  of  the  Corporation  to  pur- 
chase were  discretionary,  and  not  under  any  control, 
was  the  opinion  of  Wood,  V.-C,  and  apparently  of 
the  Lords  Justices,  and  certainly  was  his  Honour*s 
opinion.  Therefore,  as  the  Coiporation  had,  since  the 
Act  of  1864  was  passed,  exercised  their  judgment,  with 
respect  to  the  plaintiff's  land,  their  decision  was  not  to 
be  controlled.  If  the  37th  section  of  the  Act  of  1864  had 
been  omitted,  the  Corporation  might  have  taken  all 
the  plaintiff's  land  and  resold  it  to  whomsoever  they 
pleased,  but  that  section  enacted  that  if  they  took  the 
plaintiff's  land  they  were  bound  by  their  agreement 
to  resell  it  to  the  Metropolitan  Railway  Company. 

His  Honour  had  no  doubt  that  the  Act  of  1864 
removed  the  foundation  of  the  decision  of  the  Lords 
Justices,  adverse  to  the  defendants.  For  the  Legisla- 
ture in  1864,  after  all  that  had  passed,  having  the 
agreement  and  the  decision  of  the  Lords  Justices 
before  them,  and  aware  that  the  Corporation  had 
fettered  their  judgment,  expressly  renewed  the  powers 
of  the  Corporation  to  take  the  land  in  question  ;  and 
further  removed  the  objection  of  the  disability  of  the 
Metropolitan  Railway  Company,  raised  by  Turner, 
L.J.,  by  expressly  authorising  the  railway  company 
to  buy  this  land.  It  would  be  overruling  a  plain 
enactment  of  the  Legislature  to  grant  this  motion. 

In  his  Honour's  opinion  the  Legislature  had  relieved 
the  Court  from  a  great,  if  not  insuperable,  difficulty. 
The  Lords  Justices  had  granted  the  injunction  *'  until 
the  portion  thereof  which  they  bond  fide  require  to 
purchase  to  take  for  the  purposes  of  the  said  Act  shall 
have  been  ascertained ;  *'  but  how  could  the  Court 
determine  what  portion  would  bond  fide  be  required 
for  the  purposes  of  the  Act?  If  the  Corporation 
declared  that  they  bond  fide  wanted  all  the  land  for 
the  purposes  of  the  Act,  the  Court  could  not  say  that 
they  could  only  bond  fide  require  what  would  suffice 
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for  the  exact  breadth  of  the  street,  for  to  do  so  would, 
if  carried  ont  in  the  case  of  all  the  other  lands,  stop 
the  whole  improyement  for  want  of  funds.  If  the 
Court  were  to  consider  how  much  more  than  the  exact 
breadth  of  the  street  were  bond  fide  required,  it  woold 
have  to  consider  all  the  rarious  details  of  carrying 
out  the  works,  and  whether  they  were  economically 
conducted  or  not,  and  would  be  entangled  in  inex- 
tricable difficulties  at  every  step.  His  Honour  doubted, 
therefore,  whether  under  such  a  decree,  the  Court 
could  ever  arrive  at  a  satisfactory  conclusion.  He 
had  intended  that  the  costs  of  the  motion  should  be 
costs  in  the  cause,  but  as  the  motion  had  been  by 
arrangement  turned  into  amotion  for  decree,  he  should 
dismiss  the  bill  with  costs. 


MMtaroftheBolLk 

11,  18  Fbb.  IMS. 


XSOVYUOVH, 


Practice— Writ  ofNe  Exeat. 

A  writ  of  ne  exeat  will  not  he  granted  in  th$  cue  of 
a  cmiUited  and  unatttled  aeeaunt. 

The  defendant  in  the  present  suit  had  acted  as 
manager  of  a  business  belonging  to  the  plaintiff.  The 
suit  was  instituted  for  an  account  of  the  defendant's 
dealings  and  transactions  in  the  business.  The  plaintiff 
swore  that  the  defendant  had  drawn  upon  the  business 
to  the  amount  of  8,272{.,  whereas  the  total  out-goings 
of  the  business  would  not  have  exceeded  4,000^.,  and 
that  he  believed  the  defendant  was  indebted  to  him 
on  the  balance  of  account  in  respect  of  the  business 
in  the  sum  of  4,000;.  at  the  least ;  but  that  the  ac- 
counts were  complicated  and  voluminous^  and  could 
not  possibly  be  taken  save  under  the  dire<;tion  of  the 
Court  The  plaintiff  also  swore,  from  the  information 
^  and  belief  acquired  by  him,  that  the  defendant  in- 
tended in  a  week  at  the  latest  to  go  to  America,  out  of 
the  jurisdiction  of  the  Court,  whereby  the  recovery 
of  the  debt  due  to  the  plaintiff  would  be  greatly 
endangered,  and  the  plaintiff  would  lose  the  same,  or 
was  in  great  danger  of  doing  so.  Upon  these  allega- 
tions the  plaintiff  applied  ex  parte  for  a  writ  of  ne 
exeat  against  the  defendant 

Bagahawe,  lor  the  plaintiff,  cited, 
2  DanieFs  Chanc  Prac.  1279  (3rd  ed.) ; 
1  Smith's  Chanc.  Prac.  840  ; 
M»  V.  OuaUier,  8  Aik,  501 ; 
Jaekeon  ▼.  PetiriA,  10  Yes.  164 ; 
BuUet  ▼.  Donmt,  cited  in  Beames  on  Ne  Bxeat, 

52,58; 
Shermo/tn  v.  Skermam,  8  Brown,  C.  C.  870 ; 
Andereon  v.  Stamp,  5  N.  R.  268. 

Thb  Master  of  the  Rolls  said,  that  this  was 
not  a  case  for  a  ne  exeat.  Where  an  account  was  de- 
livered by  the  defendant,  and  the  defendant  had 
admitted  that  some  sum  was' due  from  him,  the  Court 
would  mark  the  writ  with  the  amount     It  was  shown 


in  Flaek  v.  Holm  (1  J.  &  W.  405),  that  when  there 
were  disputed  items,  the  Court  would  not  allow  one 
party  to  fix  the  amount  and  prevent  the  other  pirtf 
from  leaving  the  country  until  that  amount  was  paii 
If  this  were  allowed,  the  result  would  be,  that  when 
there  was  a  contested  account,  and  both  partiu  is* 
tended  to  leave  the  country,  each  of  them  by  sweanng 
that  a  balance  was  due  to  him  might  obtain  a  writ  of 
ne  exeat  against  the  other,  a  result  which  was  obvi- 
ously absurd.  Fltick  v.  Holm  {loe,  dL)  was  vet; 
clear  on  the  point  If,  omitting  disputed  items,  a  sun 
was  clearly  due,  the  Court  would  mark  the  writ  with 
the  ascertained  amount  In  Jadcaon  v.  Petrie  {kc 
cit.).  Lord  Eldon  said  that  the  matter  must  be  as  deir 
in  the  case  of  an  equitable  as  in  that  of  a  legal  debt 
The  dicta  which  had  been  cited,  in  his  Honour's 
opinion,  required  some  qualification,  and  he  mast 
refuse  the  writ. 


Hathebs  v.  Qsmr. 


Xastevoftl&eBollfl. 
16,  17  Jan.,  14  Fbb.  1865. 

Patent — Joint-Oumen — Right  to  ProJUt-^ 
Account. 

A  joint-owner  of  a  ptUent  i$  not  entitled  to  work  th 
patent  on  hu  own  aeeount^  but  ia  subfeet  to  rendtr  m 
aoeount  of  profits  to  hie  co-owner. 

Mode  of  taking  the  aecount  in  the  eaee  of  a  doM 
patent. 

Re  RosseU's  Patent,  2  De  O.  &  J.  130,  ditttngnukd. 

The  facts  of  this  case  were  shortly  to  the  following 
effect— The  defendants  were,  father  and  son,  who  car- 
ried on  the  business  of  manufacturing  engineers,  at  the 
Smithfield  Iron  Works  at  Leeds.  In  June,  1859,  Ur. 
Green  the  lather,  took  out  a  patent  for  a  lawn-mowisg 
machine.  In  June,  1861,  Mr.  Green  the  father,  em- 
ployed his  son  to  conduct  the  London  branch  establish- 
ment for  him ;  and  in  January,  1863,  he  afterwards 
took  him  into  partnership  with  him. 

In  the  year  1861,  the  plaintiff  was  a  mechanical 
engineer,  and  it  appeared  by  the  evidence  that  he  was 
employed  by  various  manufacturers  to  examine  their 
machinery,  and  to  suggest  improvements  in  it  On 
the  5th  of  September,  1861,  he  came,  in  that  chanc- 
ter,  to  the  works  of  Mr.  Green,  and  remained  there 
up  to  the  25th  of  March,  1862,  under  an  agreement 
that  he  was  to  be  paid  at  the  rate  of  2002.  per  annom. 

After  September,  1861,  and  in  the  latter  part  of 
that  year,  the  plaintiff  invented  some  alterations  in 
the  ^construction  of  the  lawn-mowing  machines^ 
whereby  they  were  greatly  improved.  In  order  to 
secure  these  inventions,  two  patents  were  taken  out  is 
the  joint  names  of  the  two  defendants  and  of  the 
plaintiff.  The  first,  which  was  for  improvements  is 
the  lawn-mowing  machine,  bore  date  the  20th  of 
December,  1861 ;  and  the  second,  which  was  for  im- 
provements in  chains  giving  motion  to  obnfin  iritfels, 
bore  date  the  31st  of  December,  1861. 
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.  The  question  was^  what  were  the  rights  of  the  plain- 
tiff in  respect  of  these  patents  ?  He  claimed  one- third 
of  the  profits  made  by  the  defendants  arising  from  the 
use  of  them.  This  was  contested  on  the  part  of  the 
defendants.  They  contended  that  the  plaintiff  agreed 
to  take,  and  did  take,  his  salary,  at  the  rate  of  200Z. 
per  annnm,  daring  the  time  that  he  was  employed  by 
the  defendants,  as  full  payment  for  his  services,  in 
and  about  the  making  of  such  inyention,  and  in  full 
satisfaction  of  all  claims  by  him  in  respect  of  that 
invention.  The  Court  was  of  opinion,  however,  that 
the  defendants  £ftiled  in  making  out  any  such  agree- 
ment 

SouthffcUe,  Q.C.,  and  Kingdon^  for  the  plaintiff, 
signed,  that  the  defendants  had  not  made  out  that 
there  was  any  agreement  binding  the  plaintiff  to  give 
up  his  interest  in  the  patent.  A  parol  agreement  was 
insufficient, 

29  Cor.  2,  c.  3,  s.  17 ; 

15  h,  16  Vict.  c.  83,  s.  35  ; 

PoUeH  V.  DcUmy,  2  De  G.  &  Sm.  235. 

The  register  was  jprirnd  facU  evidence  of  owner- 
ship. 

Suppose  the  plaintiff  was  the  servant  of  the  de- 
fendants, would  the  agreement  stand,  no  assignment 
having  been  executed  ?  Gould  a  master  take  from  his 
servant  an  assignment  of  his  invention  for  a  small  con- 
sideration f  or  was  he  not  in  the  situation  of  a  doctor 
or  other  person  standing  in  a  commanding  position  f  In 
Hr(h  V.  Ridley  (4  N.  B.  415,  but  unreported  on  this 
point).  Lord  Justice  Knight  Bruce  observed,  that  it 
wonld  take  a  great  deal  to  convince  hi m  that  such  a 
transaction  between  master  and  servant  could  stand. 
The  defendants  could  not  discharge  themselves  from 
the  onus  of  showing  that  the  transaction  was  fair ;  ^ut, 
in  fact,  the  agreement  could  not  be  proved  at  alL 

If  the  plaintiff  was  a  joint-owner  of  the  patent,  he 
would  be  entitled  to  an  account  of  the  profits  realised 
therefroni, 

Hancock  v.  BewUy,  Johns.  601. 

Part  of  the  boMness  of  a  patent  consisted  of  vend- 
ing the  patent ;  there  must  be,  therefore,  an  account 
of  the  vending  of  the  patent  by  two  of  the  three  co- 
owners.  Joint-tenants  and  tenants  in  common  gene- 
rally had  a  right  to  an  account  as  a  matter  of  course, 
LcaJec  v.  Cordeaux,  4  W.  B.  806  ; 
Benderwm  v.  Bason,  17  Q.  B.  701. 

In 
M'Mahmi.  ▼.  BnrefM,  2  Phill.  127, 
one  of  the  co-tenants  had  taken  possessitm  of  a  hmise, 
and  the  decision  was,  that  he  could  not  be  ehaiged 
vith  an  occupation  rent 

Selwyi^  Q.C.,  and  PAear,  for  the  defendants,  argued 
that  the  patent  law  contained  nothing  equivalent  to 
the  Statute  of  Frauds  or  tbe  Ship  Begistty  Acts. 

The  register  was  primd  faeU  evidence,  but  did  not 
prevent  the  proof  of  facts  aliunde. 

An  inventor  might  not  be  able  to  be  the  manufac* 


turer  of  the  patent,  for  he  might  not  have  the  means 
of  introducing  his  invention  to  the  world ;  but  the 
means  had  in  the  present  case  been  furnished  by  the 
defendants  long  before  their  connection  with  the 
plaintiff. 

All  there  was  in  a  patent  was  a  right  to  prevent 
others  infringing  the  patent-rights.  But  if  one  of 
several  owners  of  a  patent  chose  to  set  up  as  a  manu- 
facturer, there  was  nothing  to  prevent  hiiu.  No 
account  of  profits  could  be  required  from  him.  If  a 
licence  was  granted,  that  was  another  thing.  Sup- 
posing after  the  defendants  had  established  their 
business,  there  had  been  a  loss,  could  they  have  gone 
to  the  plaintiff  for  one-third  of  the  loss  because  he 
could  have  had  one-third  of  the  profits  I  He  would  have 
said  he  never  agreed  to  set  up  a  manufactory.  It  was 
a  fallacy  to  say  the  defendants  were  using  the  plain- 
tiff's  property.  If  a  man  could  not  be  made  to  con- 
tribute for  losses,  how  could  he  be  entitled  to  profits? 
The  rights  of  joint-proprietors  of  a  patent  were  deter- 
mined by, 

Be  Ru89elVs  Patent,  2  De  G.  ft  J.  180. 

The  only  cases  in  which,  where  there  were  several 
owners  of  a  single  thing,  an  account  might  be  had 
against  one  of  them  for  his  use  of  that  thing  was, 
when  there  was  an  exclusion  of  the  others. 

The  right  to  an  account  was  founded  on  exclusion. 
In  the  case  of  a  tenant  in  common  occupying  a  house 
there  was  no  right  to  an  account,  because  there  was 
no  exclusion.  Exclusion,  fit>m  fortuitous  cvcum- 
stances,  gave  no  right  to  an  account. 

Sauihgate,  Q.C.,  in  reply,  observed  that  there  were 
numerous  cases  in  which  persons  migjht  be  entitled  to 
profit  without  being  liable  for  loss ;  mine-owners  or 
ship-owners  might  be  liable  for  profit  and  unable  to 
call  for  contribution  for  loss. 

Be  BusmXCs  Patent  (loc,  eit.) 
did  not  settle  the  right  of  patentees,  if  they  had  had 
their  patent  granted.  If  the  copyright  of  a  book  was 
vested  in  two  x>er8ons,  an  author  and  a  publisher, 
who  afterwards  quarrelled,  could  either  publish  the 
book  and  under-sell  his  co-owner,  or  if  one  of  them 
published  would  he  not  be  acoountable  for  profits? 
Suppose  the  publisher  quarreUed  with  the  author, 
and  sold  1000  copies  of  the  book,  and  made  10002., 
could  he  take  the  money  without  accounting  to  the 
author  for  a  share  ? 

The  right  to  a  patent  was  indivisible,  and  could 
only  be  exercised  by  all  the  owners  of  the  patent.  If 
one  of  the  owners  used  the  patent  for  his  own  benefit, 
he  must  account  to  his  co-owners. 

The  Master  of  the  Bolls  said,  that  he  was  of 
opinion  that  the  plaintiff  was  entitled  to  all  such 
rights  as  flowed  out  of  his  being  one  of  three  joint 
owners  of  a  patent  What  those  rights  were  had  been 
the  subject  of  much  discussion :  the  counsel  for  the 
defendants  contending,  on  the  authority  of  Be  BusadCa 
Patent  {loc  eiL)  that  the  rights  of  persons,  who  were 
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jointly  interested  in  a  patent,  were  that  each  of  them 
was  entitled  to  use  it  freely,  and  to  have  an  eqnal  share 
in  the  profits  arising  from  the  granting  of  licences  to 
others  who  used  it,  but  nothing  more.  In  the  case  of 
Be  RusaelVs  Patent  (loc,  eit.),  no  difficulty  or  contest 
arose  on  this  point.  The  there  contest  was,  who  was 
entitled  to  the  patent ;  and  as  soon  as  the  Court  had 
determined  that,  the  plaintiff  and  the  defendant 
were  alike  entitled  to  it,  the  mode  of  working  that 
declaration  out  was  settled  to  the  satisfaction  of  both 
parties,  in  the  manner  his  Honour  had  mentioned, 
— viz.  by  assigning  the  patent  to  two  trustees  in  trust 
for  each  for  them  to  use  separately.  But  it  was 
obvious,  that,  if  that  course  were  adopted  in  the 
present  case,  it  would  work  great  injustice.  The 
patent  in  which  the  plaintiff  was  interested,  was  for 
the  improvement  of  a  patent,  which  was  the  property 
of  the  defendant,  Mr.  Green  the  father ;  and,  conse* 
quently,  the  plaintiff  could  not  use  the  patent  in  which 
he  was  interested,  without  infringing  the  patent  which 
belonged  to  the  defendant,  who  could,  of  course,  use 
both  as  he  pleased.  Yirtually,  therefore,  such  an 
order,  if  made  here,  would  be  to  give  the  whole  patent 
to  the  defendants ;  but  his  Honour  was  of  opinion, 
that,  in  such  a  case  as  the  present,  the  rights  of  the 
plaintiff  were  measured  by  one-third  of  the  profits 
made  by  the  use  of  this  patent  for  improvement  of  the 
former  :  and  that  the  defendants  must  account  to  the 
plaintiff  for  one-third  of  any  profits  which  they  had 
so  made.  It  was  true  that  this  account  would  not  be 
a  matter  very  easily  to  be  ascertained,  for  the  profits 
arising  from  the  prior  patent  were  first  to  be  ascer- 
tained or  estimated,  and  theh  to  be  deducted  from  the 
profits  made  by  the  sale  of  the  improved  lawn-mow- 
ing machines,  and  this  was  to  be  done  before  the 
profits  arising  from  the  second  patent  could  be  ascer- 
tained. But  however  difficult  tliis  might  be,  still  his 
Honour  was  of  opinion  that  this  must  be  done,  and 
that  this  account  must  be  taken  by  the  Court,  in  the 
best  way  it  could  be  taken,  unless  the  parties  could 
come  to  some  satisfactory  arrangement  on  the  subject 
between  themselves,  so  as  to  supersede  this  necessity. 
If  any  licences  were  granted  to  use  this  patent  sepa- 
rately, there  would  be  no  difficulty  as  to  these,  as,  in 
respect  of  this,  the  plaintiff  would  simply  be  entitled 
to  one-third  of  the  money  derived  from  such  licences. 


Stuart,  y.-C.  I   Forbes  v.  Preston. 
8  Feb.  1865.       I 

Practice — Motion  to  Dismiss  for  Want  ofFrosecw- 
tion  after  Amendment — Cons.  Ord.  XXXIIL 
r.l2. 

Wh)er€  a  plaintiff  amends  his  hill,  and  requires  an 
answer  frmn  one  de/sndant  htU  not  from  another,  the 
defendant  toAo  is  not  required  to  answer  may  miyee  to 
dismiss  for  want  of  prosecution,  if  the  plaintiff,  after 


getting  in  the  other  defendants  ansieer,  delay  taking 
any  step  in  (he  cause  for  so  long  a  time  as  to  vformit 
the  conclusion  that  he  does  not  intend  to  bring  tht  osue 
to  a  hearing. 

The  biU  in  this  case  was  filed  in  1862.  After  being 
amended  several  times  it  was  finally  re-amended  in 
April,  1864,  by  adding  parties,  who  were  required  to 
answer.  Preston,  the  original  defendant,  was  not  re- 
quired to  answer  the  re-amended  bilL 

The  parties  made  defendants  by  re-amendment,  pat 
in  their  answer  on  the  15th  of  October,  1864. 

The  plaintiff  not  having  taken  any  step  in  the  cuue 
subsequent  to  that  time, 

Osborne  Morgan,  for  the  defendant  Preston,  moTed 
to  dismiss  the  bill  for  want  of  prosecutioa.  He 
referred  to  the 

Cons.  Ord.  XXXIII.  r.  12. 

Birkbeek,  for  the  plaintiff,  contended,  on  the  sntho- 
rity  of 

Broum  v.  Butter,  21  Beav.  615, 
that  the  rule  did  not  apply. 

Stuart,  Y.-C,  held  that  the  motiou  was  right  The 
Master  of  the  Rolls  had  said  in  Brown  v.  BuUttt  (hx. 
ciL),  that  great  injustice  would  be  done  if,  under  the 
special  circumstances  of  that  case,  the  plaintiff's  bill 
were  dismissed.  Here,  on  the  contrary,  great  injustice 
would  be  dohe  to  the  defendant,  if  the  bill  were  allowed 
to  hang  over  him  for  an  indefinite  period.  The  plain- 
tiff's conduct  did  not  warrant  the  conclusion  that  he 
intended  to  proceed  with  the  suit. 

The  bill,  therefore,  must  be  dismissed  with  costs, 
unless  replication  were  filed  within  a  week,  and  the 
plaintiff  must  pay  the  costs  of  the  motion. 


16,  17  Jan.  9  Feb.  1865.    ( 

Estoppel  by  Judgment 

The  drfendanis  to  a  suit  by  a  patentee  for  infrmst- 
ment  are  not  estopped  from  denying  the  novelty  of  th 
patent  by  the  fact  that  some  of  them,  a^inst  vAom  (he 
same  plaintiff  had  formerly  brought  an  actum  for 
infringement  of  the  same  patent,  had  allowed  Aua  to 
sign  judgment  before  any  declaration  wcisfiUd. 

This  was  a  suit  by  a  patentee  for  an  injunction  sod 
an  account  against  the  defendants,  the  present  members 
of  the  firm  of  Clayton  k  Co.  By  their  answer  the 
defendants  denied  the  novelty  and  utility  of  the  patent 
It  was  stated  in  the  bill,  and  appeared  by  theendence, 
that  in  the  year  1854  the  plaintiff  had  brought  an  action 
in  th6  Court  of  Queen's  Bench  against  the  then  mem- 
bers of  the  firm  of  Clayton  k  Co.,  for  an  infringement 
of  his  patent.  It  appeared,  on  examining  the  judgment 
roll,  that  the  plaintiff  had  (before  filing  soy  declan- 
tion),  signed  judgment  by  consent  for  for^  dullings 
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dAinages  and  costs.    Two  of  the  persons  who  were 
membeiB  of  the  firm  of  Clayton  &  Co.  at  the  date  of 
the  action  had  since  left  the  firm,  and  two  others  had 
taken  their  places. 
The  cause  was  heard  on  motion  for  decree. 

Wilkocky  Q.C7.,    and  LangUy^    for   the    plaintiff, 
argued, 

The  effect  of  the  judgment  is  to  estop  the  defen- 
dants from  denying  the  yalidity  of  the  patent, 
Andrews  y.  Vifffft^  4  Exch.  827  ; 
Chitty,  Practical  Forms  in  Q.  B.  482 ; 
Alkuon  ▼.  Stark,  9  Ad.  &  K  255. 

Jesad,  for  defendants  in  the  same  interest. 

RoU,  (1,0. f  Orove,  Q.C7.,  and  Kanlake,  for  the  prin- 
cipal defendant,  cited, 
2  Sm.  L.  C.  612 ; 
OtUrcmi  y.  Moreioood,  3  East,  346 ; 
WaUim  y.  WaUrlwuae,  2  Wms.  Sannd.  420. 

17  Jan.,  9  Feb.  1865. 

Wood,  V.-C,  said,  that  not  all  the  defendants, 
whom  it  was  now  sought  to  estop  hy  the  judgment,  had 
been  parties  to  the  action  in  which  the  judgment  had 
been  obtained,  and  that  as  no  declaration  had  been 
filed,  it  did  not  appear  whether  the  noyelty  and  utility 
of  the  patent  had  been  put  in  issue  in  the  action  :  and 
that  although  such  a  judgment  would  haye  been  suffi- 
cient to  sustain  an  interlocutory  application,  it  was 
not  sufficient  in  the  present  state  of  the  cause  to  estop 
the  defendants  from  raising  the  defence  of  want  of 
novelty  and  utility. 


I 


Wood,  V.-C, 

10,  11  Feb.  1865. 


NicuoLL  V,  Jones. 


Production  of  Documents — Form  of  Summom. 

CounseTs  hrief  and  the  notes  of  a  solicitor  upon  a 
copy  of  the  shorthand  writer* s  notes  of  a  trial  in  the 
Probate  Court  will  be  protected  from  production  ;  hut 
counsers  indorsemtnt  on  his  brief  of  what  actually  took 
jflcLCC  m  Court,  and  the  copy  of  (he  shorthand  writer's 
notes,  are  not  privileged. 

The  Court  will  not  order  the  production  of  a  bundle 
of  documents. 

The  practice  of  considering  questions  as  to  the  pro- 
duction of  documents,  in  respect  of  which  privilege  is 
elaitned,  cnasummonstooonsider  the  sufficiency  oftheaffi- 
davU  as  to  documents,  wUl  not  be  followed  for  the  fuJtwre, 

In  the  year  1858,  the  plaintiff  in  the  present  suit 
ijastitated  the  suit  otNicholl  y.  Davies  in  the  Probate 
Court,  for  the  purpose  of  establishing  a  certain  writing 
to  be  the  will  of  M.  B.  NichoU.  Upon  the  trial  of 
the  itsam  in  that  suit  a  compromise  was  come  to. 
Ooxmsel  appeared,  instructed  by  a  solicitor  whom  Eliza 
•Tones  had  not  authorised  to  act  for  her,  and  consented 
to  tlM  oompromise  on  her  behalf.  The  suit  of  Jones  y. 
,Z>aHs$  WIS  another  suit  in  the  Probate  Court,  in 


which  Eliza  Jones  was  a  co-plaintiff,  for  the  purpose 
of  establishing  another  document  as  the  will  of 
M.  B.  Kicholls. 

The  plaintiff  filed  his  bill  in  this  cause  in  1858, 
making  Eliza  Jones  a  defendant,  and  praying  for  spe- 
cific performance  of  the  agreement  for  compromise. 

In  February,  1864,  the  defendant  Eliza  Jones  filed 
the  usual  affidayit  as  to  documents,  and  objected  to 
produce,  inter  alia-^the  brieis  of  her  counsel  in  the 
Probate  Court,  one  of  which  had,  and  the  other  had 
not,  counsel's  indorsement, — a  copy  of  the  shorthand 
writer's  notes  of  the  proceedings  in  the  Probate  Court, 
with  the  obseryations  of  her  solicitors  and  proctors 
thereon,— and  a  bundle  of  documents  relating  to  the 
suit  of  Jones  y.  Davies. 

On  the  21st  of  December,  1864,  the  plaintiff  took 
out  a  summons,  to  consider  the  sufficiency  of  the 
affidayit.    The  summons  was  adjourned  into  Court. 

E,  R.  Turner,  for  the  plaintiffs,  argued— 
Although  the  form  of  the  summons  is  for  insuffi- 
ciency, still  we  are  entitled  to  raise  the  question, 
whether  the  documents,  as  to  which  privilege  is 
claimed,  ought  to  be  produced.  The  true  rule  is, 
that  documents  will  be  protected  on  the  ground  of 
professional  confidence  only  when  they  have  reference 
to  the  yery  litigation  in  which  it  is  sought  to  haye 
them  produced, 

Bughes  y.  JBiddulph,  4  Buss,  190  ;    * 
Herring  y.  Clobury,  1  PhilL  91  ; 
Taylor  on  Eyidence,  i  667. 
The  rules  as  to  production  of  cases  laid  before 
counsel,  are  laid  down  in 

Radcliffe  y.  Fursman,  2  Br.  P.  C.  514 ; 

Bolton  y.  Corporation  of  Liverpool,  3  Sim.  467  ; 

1  M.  &  K.  88  ; 
Nias  y.  The  Northern  and  Eastern  Railway  Com- 
pany, 3  M.  &  Cr.  355  ; 
Fligh  y.  Robinson,  8  Beay.  22  ; 
Lord  Walsingham  y.  Ooodricke,  3  Hare,  122  ; 
Beadon  y.  King,  17  Sun.  34 ; 
Pearse  y.  Pearse,  1  De  O.  &  Sm.  12  ; 
Manser  y.  Dix,  1  K.  ft  J.  451. 
All  these  cases  are  distinguishable  fi>om  the  present. 
Here,   when  counsel  were  instructed,  there  was  no 
expectation  of  the  present  litigation. 
The  briefs  are  not  privileged, 

Walsham  y.  Stainton,  2  H.  &  M.  1. 
The  indorsements  on  the  briefs  are  not  privileged. 
We  only  want  to  see  them  for  the  purpose  of  ascertain- 
ing who  was  before  the  Probate  Court,  a  fact  which, 
according  to  the  practice  of  that  Court,  is  not  stated 
in  the  order. 

Freding,  for  Mrs.  Jones. 

The  question,  whether  a  particular  document  is  or 
is  not  privileged,  cannot  be  raised  on  this  summons. 

Assuming  that  the  question  can  be  raised,  there 
are,  in  addition  to  the  cases  cited  above, 
Calley  v.  Richards,  19  Beav.  401 ; 
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Fwd  T.  Be  P(mte8,  5  Jur.  (n.  s.)  998 ; 
2  Seton  on  Decrees,  1060. 

J2.  Pearson  and  BwansUni,  for  other  defendantsi  oited 
as  to  the  form  of  the  sommons, 
Coz*8  Equity  Chamber  Forms. 

The  time  that  has  elapsed  between  the  affidayit 
being  filed,  and  the  sommons  being  taken  ont>  is  a 
sufficient  answer  to  the  summons  for  insuffieUncy; 
and  it  is  irregular  to  discuss  questions  of  production 
on  a  summons  for  insufficiency. 

The  indorsement  on  the  brief  is  a  mere  private  com- 
munication to  the  client,  and  Lb  therefore  prirUeged. 

The  Court  will  not  order  us  to  produce  the  bundle 
of  documents  without  further  information  as  to  thci 
nature  of  the  documents  contained  in  it. 

TurMTt  in  reply. 

11  Feb.  1865. 

Wood,  Y.-C,  said,  that  it  was  the  custom  to  dis- 
cuss the  question  of  production  on  a  summons  for 
insufficiency  of  affidavit ;  but  that  he  was  of  opinion, 
that  the  practice  should  for  the  future  be  altered,  and 
that  when  it  was  wished  to  obtain  production,  the 
summons  should  distinctly  state  so.  The  briefs  were 
privileged  documents,  but  the  shorthand  writer's 
notes  must  be  produced,  with  liberty  to  the  defendant 
to  cover  up  the  observations  of  the  soHcitois  and 
proctors  on  them.  He  did  not  consider  the  in- 
dorsements on  the  briefs  of  what  took  place  in 
Court,  to  be  confidential  communications;  and  he 
was  of  opinion  that,  so  far  as  they  were  the  counsers 
note  of  what  actually  took  place  in  Court,  they  must 
be  produced.  It  was  not  the  practice  of  the  Court  to 
make  an  order  for  the  production  of  a  bundle  of  docu- 
ments, as  it  was  possible  that  some  of  them  ought  to 
be  protected.  The  proper  course  to  be  adopted  to  obtain 
production  of  documents  contained  in  a  bundle,  was 
by  excepting  for  insufficiency;  but  in  the  present 
instance,  owing  to  the  delay,  he  could  not  take  into 
consideration  the  inntffidenci/  (properly  so  called)  of 
the  affidavit. 

NoU, — For  the  forms  of  summons,  see 
Tripp's  Chancery  Forms,  161. 


Woody  V.-0.   I 
5.    ) 


.     HiNDE  V.   MOBTON. 

10,  11  Feb.  1865. 
Abatement — Motion  to  Dismm — Bevivor. 

In  an  administration  suit  by  two  residuary  legatees^ 
(ts  co-plainiiffsj  if  one  die  before  repliaUion,  the  proper 
course  is  to  mark  him  as  dead,  and  when  the  cause 
comes  into  Chambers,  to  serve  his  representatives  with 
the  decree* 

One  of  two  eo-p&aiAtlflii,  who,  as  residiiary  legatees, 
had  iostitated  an  administration  suit,  died  after  the 
Wl  had  been  filed.  On  the  15th  of  November,  1864, 
the  defendants  gave  notice  of  motion  to  dimiM^  fw 
want  of  proeecntien. 


On  hearing  the  motion,  an  objection  was  taken, 
that  the  notice  should  have  been  for  the  surviTiog 
plaintiff  to  revive  within  fourteen  days,  or,  ftc. ;  md 
the  plaintiff's  counsel  indorsed  his  brief,  "The  noul 
order."  The  Registrar  drew  up  minutes  of  the  mul 
order  in  case  of  abatement  by  the  death  of  a  co- 
plaintiff,  that  the  surviving  plaintiff  do  revive,  kc 
The  minutes  of  the  order  were  sUent  as  to  the  oosts 
of  the  motion,  the  Kegistrar  being  of  opinion  thit 
it  was  not  the  practiee  of  the  Court,  in  such  a  case, 
to  direct  the  plaintiff  to  pay  to  the  defendants  their 
costs  of  the  motion. 

The  defendants  now  moved,  on  a  fresh  notice  of 
motion,  to  the  effect  that  the  order  made  on  the 
28th  of  November  might  direct  the  plaintifi^  wiihin 
fourteen  days  from  the  service  of  the  order,  to  file 
replication,  or  serve  notice  of  motion  for  decree,  and 
in  defiault,  the  bill  to  stand  dismissed  with  costs, 
and  that  the  plaintiff  be  ordered  to  pay  the  defeodanti 
their  costs  of  the  motion. 

Jessel,  in  support  of  the  motion,  argued,  that  Ihoe 
was  no  abatement,  or  only  so  partial  a  one  (the  inter- 
est surviving  in  the  other  plaintiff),  as  to  create  no 
defect  in  parties, 

Mitf.  on  PI.  p.  70. 
The  present  suit  was  like  one  by  two  creditors.    A5 
there  was  a  valid  plaintiff,  and  he  was  in  default,  the 
defendant  ought  to  have  his  costs  of  the  motion.    H<^ 
cited. 

Lever  v.  Heritage,  5  Jur.  {s.  s.)  215  ; 

Boddy  V.  Kent,  1  Mer.  861  ; 

Chichester  v.  Hunter,  3  Beav.  491. 

W.  W,  Cooper,  argued,  eontrdk,  that  there  was  aa 
abatement,  and  it  was  necessary  that  the  suit  should 
be  revived,  before  any  further  steps  could  be  taken. 

Jessel,  in  reply,  cited, 
Adamson  v.  HvU,  Tom.  ft  Rues.  268. 

Wood,  Y.-C,  stated  that  the  usual  order  was»  that 
if  the  plaintiff  faU  to  file  replication,  Ac.,  within  a 
limited  tune,  the  bill  should  be  dismissed.  If  it  was 
necessary  to  revive,  then  the  usual  order  was,  that 
the  surviving  plaintiff  (one  of  two  co-pUintifls  baring 
died)  revive  the  suit  within  fourteen  days  from  serrioe 
of  the  order,  or  in  deCudt  that  the  bill  stand  dis- 
missed with  costs,  but  that  there  would  be  no  ooit» 
of  the  motion  itself,  unless  some  spyKual  cixcnmstanci» 
occurred.  On  the  question,  whether  or  not  it  was 
necessary  to  revive,  there  had  been  a  decision  by  thi* 
Master  of  the  Bolls,  Smith  v.  Horsfall  (24  Beav.  3S1), 
that  notwithstanding  the  new  course  of  procedure,  15  £ 
16  Vict  c.  86,  there  was  an  abatement  in  a  case  Uko 
the  present.  Hut  the  point  was  not  then  much  di^ 
cussed.  That  decision  wai,  however,  followed  br 
Yice-Chanceilor  £indersley,  in  Ure  v.  £ord  (IS  W.  K- 
41),  after  some  hesitation. 

His  Honour  distingoidied  tlie  case  of  •  m^ssrf 
legatee  from  that  oited  by  Mr.  Jessd  as  ts  creditas' 
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suits,  for  a  residaary  legatee  does  not  file  his  bill  on 
behalf  of  aU  other  the  re&iduary  legatees  as  well  as 
of  himself.  He  thonght,  however,  that  there  was  no 
abatement  The  suit  conld  proceed  to  the  hearing, 
and  after  the  hearing  it  would  become  necessary  to 
mark  the  death  of  the  co-plaintiff.  Otherwise  the 
Chief  Clerk  might  assume  him  to  be  alive,  and  not 
know  that  he  should  serve  his  representatives  with 
the  decree.  His  Honour  thought  that  he  ought  not, 
in  the  present  instance,  to  fix  the  surviving  plaintiff 
with  costs.  In  future  the  course  would  be  to  mark 
the  co-plaintiff  as  dead,  and  when  the  c«use  came 
into  Chambers,  to  serve  his  representatives  with 
the  decree. 


I  ni  w — . 


Wood,  V.-C. 
15,  16  Jak.,  13  Feb.  1866. 

Custody  of  Infants — Conduct  of  Parent — 
2<kZ  Vict.  c.  54. 


The  C<nirt  ha$  no  right  to  interfere  wUh  the  course 
adopted  for  the  edueaHon  of  «n  itrfant  of  tender  yean 
by  a  father  who  has  not  misconducted  himself. 

A  ccordingly,  where  a  htuiband  and  wife  had  been  sepa- 
rated through  the  misconduct  of  the  wife  only,  Tier  peti- 
tion for  access  to  her  infant  child  %oas  dismissed,  the 
Court  being  of  opinion  that  such  access  wouUd  inierfere 
with  the  course  ofediuation  approved  of  by  the  father. 

This  was  a  petition  by  a  mother  under  "  Talfourd's 
Act,'*  2  &  3  Vict.  c.  54,  to  have  access  to  her  child,  a 
girl  aged  eight  and  a  half  years,  tiie  sole  offspring  of 
the  marriage,  in  such  manner  as  the  Court  ahould 
direct  It  appeared  from  the  evidence,  that  in  early 
youth,  soon  after  her  marriage,  Mrs.  W.,  the  peti- 
tioner, had  committed  adultery,  and  that,  upon  her 
confession,  she  had  been  pardoned  by  her  huaband. 
Colonel  W.  Some  time  afterwards,  in  1856,  the  child 
was  bom.  In  1860,  an  intimacy  sprung  up  between  her 
and  a  Lieutenant  A.,  a  brother  officer  of  her  husband. 
On  tills  coming  to  her  hnsband^s  knowledge,  he,  with 
the  assistance  of  his  friends,  investigated  the  circum- 
stances^ and  came  to  the  conclusion  that  she  had  not 
committed  adulteiy.  At  the  same  time  he  also  came 
to  the  conclusion,  that  It  would  be  for  the  advantage 
of  himself  and  his  wife  that  there  should  be  a  tempo- 
rary separation.  This  was  acquiesced  in  by  Mrs.  W., 
and  in  1861,  she  being  then  in  India  with  her  husband 
and  child,  left  her  husband  for  the  purpose  of  pro- 
ceeding to  iCnglMi^l  with  the  duld.  A  coneapoadence 
thereupon  took  place  between  the  husband  and  wife^ 
daring  the  early  part  of  which  there  was  a  hope  ex- 
expressed  on  his  part  for  a  leconciMatioB,  and  of  her 
having,  during  their  tbeenee  from  him,  the  chMge  of 
the  daqghtsr. 

After  a  time  his  viewa^  mainly  throng  the  r^re- 
sentations  oi  his  own  family,  became  chaagodt  end  he 
desired  that  the  daughter  should  be  plaoed  under  the 
charge  of  his  owa  mother  and  sister ;  a  coiuse  n^ch 


was  extremely  objectionable  to  his  wife.  In  obedience 
to  her  husband's  wishes,  Mrs.  W.  placed  her  daughter 
under  the  charge  of  her  husband's  mother  and  sister, 
and  had  only  once  since  that  time,  and  then  under 
an  order  of  the  Divorce  Court,  been  allowed  to  see 
her. 

In  1863,  the  husband  guided  in  part  by  the  advice 
and  recommendation  of  his  own  family,  filed  his  peti- 
tion for  a  divorce.  Judgment  was  given  iu  the  wife's 
favour  on  the  9th  of  February,  1864.  The  three 
months  allowed  by  the  practice  of  the  Divorce  Court 
for  lodging  an  appeal,  expired  on  the  9th  of  May, 
1864.  On  the  lOtii  of  May,  Colonel  W.  took  his  child 
out  of  the  jurisdiction,  where  she  has  ever  since  re- 
sided. On  the  28th  of  May,  this  petition  was  filed 
by  the  mother,  and  in  July  an  order  was  made  by 
Stuart,  V.-C,  that  she  should  have  access  to  the 
infant.  This  order  was  reversed  by  the  Lords  Justices 
in  the  same  month,  on  the  ground  that  time  had  not 
been  afforded  to  Colonel  W.,  who  had  returned  to  his 
regiment  in  India,  to  file  an  affidavit  Colonel  W. 
had  since  filed  an  affidavit,  and  at  the  request  of 
Stuart,  y.-C,  who  declined  to  rehear  the  case,  and 
at  the  request  of  the  Xx>rd8  Justices,  the  petition  was 
heard  before  Wood,  V.-C.  Colonel  W.  had  not  witii- 
drawn  his  support  from  his  wife,  and  pflftiy  from 
pecuniary  motives  with  a  view  to  economy,  was  desirous 
that  the  child  should  be  educated  abroad  under  the 
superintendence  of  his  sister. 

BagshawCf  for  the  petitioner. 

Daniel,  Q.C.,  and  HergaH,  eonitd,  cited, 
Warde  v.  Wanie,  2  Ph.  785  ; 
Be  TayUr,  11  Sim.  178,  200. 

18  Feb.  1865. 

Wood,  V.-C,  after  referring  to  the  observations  of 
Lord  Cottenham  in  the  case  of  Wairde  v.  WcHrde 
(loc,  eit,),  said,  that  any  order  of  access  that  he 
might  make,  would  necessarily  have  reference  to  the 
fiict  of  the  child's  being  resident  abroad.  That  it  trould 
be  quite  out  of  the  question  to  order  the  child  to  be 
brought  over  to  this  country,  when  the  father  had 
■aid  that  it  was  necessary  for  his  resenross  that  the 
child  should  be  educated  abroad ;  and  that  the  present 
was  not  a  case  in  which,  according  to  Lord  Cotfeen- 
htm's  view,  the  Court  was  sailed  upon  for  any  inter- 
ference whateverv  for  here  the  mothsr  required  no 
protecti(m  from  the  tyrsmiy  of  the  lather*  He  had 
treated  her  with  the  utmost  indulgenos^  and  was  not 
withdrawing  the  ehild  for  the  pvvpose  of  hurting  the 
mother's  fe^ngs ;  his  sole  motive  appeared  to  be  to 
faring  up  the  ehild  in  the  best  wey  in  whieh  he  ceuld 
Wider  the  painful  cireonutances  ef  the  case. 

Cokmel  W.  had  seid,  im  his  affidavit^  tfaathe  wished 
the  child  to  be  brought  up  tranquilly^  without  being 
ecoited  with  interviews  with  ker  mothsr,  nader  the 
present  painful  circumstances,  until  it  should  be  old 
snoufi^  to  be  informed  of  what  had  oecvied,  and  her 
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own  poaitioii.  There  was  another  difficnltjarisiDg  from 
the  fact  that  those  who  were  edacating  the  child  with  the 
father's  sanction  held  views  on  education  antagonistic 
to  those  of  the  mother ;  and  it  woold  be  a  great  peril 
to  so  young  a  child  to  hare  the  conflict  in  its  mind,  as 
to  whom  it  was  to  obey ;  a  consequence  which  must  arise, 
if  the  mother  were  to  haye  access  to  it.  The  Court  hsd 
no  right,  so  long  as  a  fathei^s  conduct  was  free  fitmi  all 
question  of  bad  motive,  to  form  any  opinion  whether 
he  was  or  was  not  judicious  in  wishing  the  child  to 
nndeigo  a  particular  course  of  education.  In  this  case, 
the  mother  herself,  speaking  of  her  reluctance  to  have 
the  child  placed  with  her  husband's  sister,  made  use 
of  these  obsenrations  in  a  letter  to  her  husband: — 
**  Hy  child  is  now  given  over  to  your  sister  to  educate, 
and  there  cannot  be  two  mistresses.  If  I  live  there, 
my  darling  would  naturally  oome  to  me.  She  would 
come  to  me  to  help  her  in  her  little  troubles,  and  she 
might  be,  very  justly  perhaps,  corrected  by  your 
sister.  I  might  not  be  able  to  see  the  justice  of  it 
Even  if  I  did,  I  could  not  help  my  mother's  feelings 
taking  my  child*s  part  Again,  there  are  several  things 


she  mi^t  be  subjected  to,  which,  even  in  thoo^  I 
could  not  bear  to  witness  without  feeUug  angry,  diiooB* 
tented,  or  spesldng  out  what  I  did  feeL"  Then  iht  aid, 
"That  is  a.course  which  would  probably  give  offence. 
It  would  be  reported  to  you.  I  should  not,  perhaps, 
quite  accord  with  you,  and  the  breach  be  made  wider." 

If  the  Court  were  to  give  only  occasional  access,  ik 
would  be  torturing  both  mother  and  child,  and,  if  it 
were  to  grant  frequent  access,  such  a  step  would  clearly 
lead  to  altercation  between  lira.  W.  and  those  under 
whose  care  the  child  was  placed,  which  would  be  reiy 
bad  for  the  chad.  If  Mrs.  W.  had  behaved  so  that  ^e 
and  her  husband  could  now  be  living  together,  she 
would  have  been  in  India  with  him,  and  would  hare 
had  to  endure  separation  from  her  child,  who  would 
have  been  sent  home  to  Europe  for  education ;  and  she 
would  have  been  unable  in  that  case  to  have  interfered 
with  the  child's  education,  and  ought  not  to  be  per> 
mitted  to  do  so,  when  thefact  that  she  was  in  Eorope 
at  all  was  owing  to  her  own  nusconduet 

The  petition  must  be  dismissed  ;  but,  witii  the  con- 
sent of  the  husband,  without  costs. 


COMMON  LAW. 


Q.B. 

13,  28  Jan.  1865. 


1 


Bills  and  Others^  Assignees, 
Ac.,  of  WiLUAM  Smith  v, 
Chables  Smith. 


Bankrupt — Creditor— Fraudulent  Preference. 

A  payment  to  a  particular  ereditcr  without  a  demand 
made  by  a  debtor,  an  the  eve  of  bankruptcy,  out  of  a 
fund  which  would  otherwise  be  distributable  among  his 
creditors,  is  not  necessarily  a  fraudulent  preference; 
for  though  such  a  payment  would  prim&  fade  raise 
the  presumption  that  the  debtor  fraudulently  intended 
to  defeal  the  Bankrupt  Law,  from  which  firaudulent  in- 
tention alone  arises  the  invalidity  of  the  payment,  yet 
that  presumption  may  be  rebutted  by  other  circum' 
stances,  » 

The  question  turns  entirely  on  the  motive  of  the 
debtor  in  making  the  payment  Thertfore  tn  an  action 
by  the  assignees  of  a  bankrupt  to  recover  a  sum  alleged 
to  be  paid  by  him  by  way  of  fraudulent  preference,  the 
jury  were  rightly  directed,  that  although  the  payment  was 
apparently  voluntary,  yet  if  the  evidence  satisfied  them 
that  the  debtor's  motive  was  not  to  give  a  fraudulent 
preference,  but  to  fulfil  an  obligation  which  he  believed 
to  be  peremptory,  the  paymefU  was  legal  and  valid,  as 
against  the  assignees.  In  such  a  case  all  these  cireum' 
stances  must  be  left  to  the  jury,  and  they  should  be  told, 
that  unless  they  come  to  the  conclusion  that  the  debtor 
had  the  intention  of  defeating  the  law,  and  preventing 


the  due  distribution  of  his  assets,  by  preferring  one 
creditor  at  the  eapense  of  the  rest,  the  transaction  wU 
stand  good  in  law. 

Action  by  the  assignees  of  a  bankrupt  to  recover  a 
sum  of  5002.  repaid  by  the  bankrupt,  as  the  plaintiifs 
alleged,  in  contemplation  of  bankruptcy,  by  way  of 
fraudulent  preference,  to  the  defendant  who  had  pre- 
viously lent  the  bankrupt  500/.  Verdict  for  the 
defendant  The  facts  are  fully  stated  in  the  judgment 
Hayes,  SerjL,  having  previously  obtained  a  role  nisi 
for  a  new  trial,  on  the  ground  that  Blackburn,  J.,  mis* 
directed  the  jury,  that  ''notwithstanding  there  was  no 
pressure  or  application  for  the  payment  by  the  defen- 
dant, if  the  bankrupt  did  not  pay  the  money  with 
intent  to  prefer  the  defendant,  but  in  pursuance  of, 
and  in  order  to  fulfil  his  contract  when  the  money  was 
borrowed,  it  would  not  be  a  voluntary  preferonce." 

Maeaulay,  Q.(7.,  and  Fit^ames  Stephen,  now 
showed  cause. 

The  Judge  was  right  The  money  would  not  hare 
been  lent  without  an  express  contract  to  repay  on 
1st  July.  In  one  sense  no  act  is  voluntary ;  in  an- 
other every  act  is :  the  question  is,  what  was  the  class 
of  motive,  and  the  jury  have  virtually  ^Nud  the 
motive  was  to  keep  the  contract  An  actual  demand 
need  not  be  made. 

[Blackbu&n,  J.— No  doubt  if  ths  nMMjfhad  sot 
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been  repaid  on  Xst  Jaly,  a  demand  ivonld  hare  been  made. 
In  fact,  something  was  said  a  few  days  before  to  the 
effect  that  it  would  be  then  paid,  which  no  doubt  would 
have  the  effect  of  preventing  a  demand  being  made.] 
Harman  v.  Fisher,  1  Cowp.  117  ; 
Vaeher  r.  Oochs,  1  B.  &  Ad.  152,  per  Bayley,  J.  ; 
ffurU  Y.  Mortimer,  10  B.  &  C.  44. 
Had  the  bankrupt  any  intention  to  defeat  the  bank- 
ruptcy laws  1 

[Blaokbttsn,  J.— Is  not  the  rule  this,  that  if  a 
payment  is  made  spontaneously  when  bankruptcy  is 
impending,  there  is  a  fraudulent  preference,  because 
a  man  must  be  taken  to  have  intended  the  natural 
consequence  of  his  own  acts  f] 

[Croicpton,  J.— See  CHbHns  v.  PkiUips,  7  B.  &  C. 
529.] 
This  act  was  not  voluntary, 
Strachan  v.  Barton,  11  Exch.  650 ; 
AMI  V.  DanUll,  1  Moo.  &  MaL  870  ; 
GiJkaon  v.  BouUs,  3  Scott,  229 ; 
Cook  V.  Bogera,  7  Bing.  438. 
If  the  other  side  are  right,  every  payment  made  by 
the  bankrupt  in  the  course  of  business  must  be  set 
aside. 

ffayes,  SerjL,  and  Alfred  Wills  in  support 
The  act  being  spontaneous,  is  primd  facie  evidence 
of  fraud. 

[Blackbubk,  J.— But  see  Crosby  v.  Crouch^  11 
East  256.] 

Aldersofi  v.  Temple,  4  Burr.  2240 ; 
Martshom  v.  Slodden,  2  Bos.  k  PuL  582 ; 
Thompson  v.  Freeman,  1  T.  R.  155. 
In  all  these  cases  there  was  pressitte. 
[Blackbven,  J.— Is  there  any  case  where  the  pay- 
ment  was  held  to  be  a  voluntary  preference,  though 
there  was  a  bargain  to  repay  on  a  day  fixed  f] 

The  contract  does  not  make  the  payment  less  volun- 
tary ;  if  so,  no  payment  of  a  bill  or  promissory  note 
could  be  voluntary, 

Edwards  v.  Glyn,  28  L.  J.  Q.  B.  850  ; 
Brown  v.  Kempton,  19  L.  J.  C.  P.  169. 
The  defendant  ought  to  show  that  there  is  some- 
thing to  take  it  out  of  the  category  of  spontaneous 
acts ;  something  *'  to  control  the  will  of  the  debtor." 

[CBoacFTON,  J.— A  man  might  say,  "The  more  you 
press  me,  the  Uss  I  ought  to  pay."] 

Our.  adv.  vult, 

28  Jak.  1865. 

CocKBUBV,  C.J.,  delivered  the  written  judgment 
of  himself,  and  of  Cboxfton,  Blackbubv,  and 
Mbllor,  JJ.  : — 

This  was  an  action  by  the  assignees  of  William 
Smith,  a  bankrupt,  to  recover  back  a  sum  of  money 
paid  to  the  defendant,  as  it  was  alleged  by  way  of 
fraudulent  preference.  On  the  trial,  evidence  was 
given  that  William  Smith  became  a  bankrupt  on  the 
24th  of  September,  1862.  Before  his  bankruptcy, 
and  at  the  end  of  April,  1862,  he  had  applied  to  the 


defendant,  Charles  Smith,  who  was  his  brother,  for  a 
loan  of  money.  Charles  Smith,  according  to  the  evi- 
dence, which  the  jury  must  be  taken  to  have  believed, 
told  him  that  he  had  not  the  money,  but  that  he 
thought  he  could  procure  it  from  his  bankexs,  on 
pledging  himself  to  repay  it  on  a  particukr  day,  and 
he  a^ed  his  brother  William  when  he  would  be  able 
to  repay  the  money,  and  was  told  on  the  1st  of  July 
then  next  The  defendant  then  went  to  his  bankers, 
and  obtained  from  them  an  advance  of  the  sum  re- 
quired on  the  deposit  of  some  title  deeds,  on  the 
express  contract  that  he,  the  defendant,  would  repay 
the  money  on  the  1st  of  July.  He  returned  to  William 
Smith,  and  informed  him  of  the  terms  on  which  he 
had  obtained  the  money,  and  the  money  was  lent  by 
the  defendant  to  William  Smith  on  the  29th  of  April, 
on  the  security  of  a  promissory  note  payable  on 
demand.  A  few  days  before  the  1st  of  July,  the 
brothers  again  met,  when  William  Smith,  without 
any  fresh  application,  told  the  defendant  that  he 
should  be  prepared  to  pay  him  on  the  1st  of  July, 
and  requested  to  know  .the  amount  of  the  bankers* 
commission,  and  other  charges^  that  he  might  pay  the 
whole  sum  at  once.  He  was  told  what  they  were, 
and  on  the  Ist  of  July,  without  any  further  applica* 
tion,  brought  the  money  to  the  defendant,  and  paid 
him.  William  Smith  was  in  good  geneial  credit  till 
some  time  after  this  payment,  but  the  fact  was,  that 
he  was,  during  the  whole  period  of  this  transaction, 
and  had  long  been,  in  very  embarrassed  dtenmstances, 
and  the  money  he  thus  obtained  was  wanted  to  pay 
off  a  creditor  then  pressing  him  for  payment.  But 
the  defendant  was  not  at  all  aware  of  these  fiicts,  and 
it  was  admitted  at  the  trial  that  the  whole  ttansacUon 
was  perfectiy  bond  fide  on  hia  part.  The  evidence 
showed  that  the  affairs  of  William  Smith  continued 
to  get  worse,  and  that  on  the  1st  of  July  they  had 
become  hopeless.  On  the  22nd  of  August  he  issued  a 
circular  to  his  creditors,  and  on  the  22nd  of  September 
became  a  bankrupt  It  was  left  to  the  jury  as  a  ques- 
tion of  fact,  whether  at  the  time  of  the  payment  to  the 
defendant  bankruptcy  was  contemplated  by  William 
Smith,  and  they  were  told  that  if  the  payment  was  in 
contemplation  of  bankruptcy,  and  voluntaiy,  they  ought 
to  infer  that  it  was  intended  to  prevent  the  equal  distri- 
bution of  the  property  amongst  the  general  creditors, 
in  which  case  it  would  be  void  as  against  the  assignees! 
So  far  no  complaint  is  made  of  the  direction,  but  my 
Brother  Bkckbum,  who  tried  the  cause,  fhrther  told 
the  jury  that  if  the  bankrupt,  though  he  was  aware 
that  bankruptcy  was  unavoidable,  and  though  no  ap- 
plication had  been  made  for  payment,  paid  this  debt 
simply  in  discharge  of  the  obligation  he  had  entered 
into  to  pay  on  a  given  day,  without  any  view  of  giving 
a  preference  to  tWs  particular  creditor  at  the  expense 
of  the  rest,  the  payment  would  not  be  a  fraudulent 
preference  within  the  meaning  of  the  Bankrupt  Law. 
The  jury  having  found  for  the  defendant,  we  must  take 
ifc  as  a  fact  that  the  payment  was  made  by  the  bank- 
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rapt  htmAfidc,  and  without  any  intention  of  giving  an 
unclae  preference  to  the  defendant.  And  the  question 
is  whether  the  direction  of  the  learned  Judge  to  the 
jury  was  wrong  in  telling  them  that  a  payment  made 
under  such  circumstances  was  good  as  againat  the 
assignees  on  hankruptcy  supenrening. 

On  the  part  of  the  plaintiffs  it  was  contended  that 
the  payment  having  been  made  by  the  bankrupt  with- 
out any  application  from  the  defendant,  must  be  taken 
to  have  been  purely  voluntary  on  his  part,  and  it  was 
urged  that  as  the  effect  of  such  payment  must  neces* 
sarily  be  to  prevent  the  rateable  distribution  of  his 
effects  among  his  creditors,  and  so  to  defeat  the  Bank- 
rupt Law,  and  as  a  man  must  be  taken  to  intend  that 
which  is  the  necessary  consequence  of  his  acta,  a  pay- 
ment made  spontaneously  by  a  debtor  on  the  eve  of 
bankruptcy  must  necessarily  be  a  fraudulent  prefer- 
ence.   The  cases  were  also  relied  upon  in  which  the 
question  discussed  had  been,  whether  the  payment  had 
been  made  voluntarily  or  on  the  demand  of  the  cre- 
ditor ;  and  the  language  of  the  Judges  in  pointing  out 
this  distinction  as  the  criterion  of  the  validity  of  the 
payment  was  also  adverted  to,  as  showing  that  the 
absence  of  any  demand  by  the  creditor  must  be  con- 
fliderod  conclusive  of  the  payment  being  a  ficaudulent 
preference.    In  effect,  the  argument  for  the  plaintiffs 
came  to  this,  that  no  payment  made  by  a  debtor  on 
the  eve  of  bankruptcy  out  of  a  fund  whioh  would 
otherwise  be  distributable  among  hiH  crsditors  without 
a  demand  from  the  part&eular  creditor  would  be  othM* 
than  a  fraudulent  preference.    We  are  unable  to  assent 
to  this  proposition.    There  is  no  doubt  that  in  the 
great  n^jority  of  cases  the  question  of  fraudulent  pre- 
ference would  be  determined  by  the  £Mt  of  the  pay- 
moit  having  been  made  spontaneously  by  ti^e  debtor 
without  pressure  on  the  part  of  the  creditor.    Unex- 
plained, a  payment  so  niade  would  carry  with  it  the 
piMuraption  that  the  intention  of  the  debtor  was  to 
aot  in  fraud  of  the  Bankrupt  Law.    Hence  the  im- 
portance of  requiring  proof  of  pressure  on  the  part  of 
the  cx«ditor  in  order  to  rebut  the  inference  which 
would  otherwise  arise  from  the  apparent  spontaneous- 
ness  of  the  act,  and  hence  the  language  of  the  Judges 
in  the  caaes  refeired  to  in  distinguishing  between  a 
Toluntsry  payment  and  one  made  on  the  pressure  of 
the  creditor*    But  it  by  no  means  follows  that,  because 
in  the  majority  of  cases  the  abeenee  of  pressure  by 
the  creditor  may  properly  lead  to  the  inference  that 
the  debtor  intended  to  act  In  fraud  of  the  law, 
that  circumstance  must   necessarily  be  condusivB 
in  a  case  whore  other  circnmstanoes  are  found  euffi- 
oient  to  rebut  the  piesnmpti«i  of  fraudulent  inten- 
tion.   For  it  must  be  borne  in  mind  that  tiie  true 
queetion  in  all  theae  cases  is»  whether  the  intention 
with  whidi  the  payment  was  made  was  to  defeat 
the  operation  of  the  bankrupt  law.    It  is  this  in- 
tention to  act  in  finaud  of  the  law  which  stamps  the 
preference  of  the  particttlar  creditor^  howerer  uoral^ 
honest,  with  the  character  of  fraud. 


It  may  not  be  unimportant  to  observe  how  the  Uv 
as  to  fraudulent  preference  has  arisen.    The  statute 
relating  to  bankruptcy  contained  no  provision  isTali- 
dating  payments  made  prior  to  the  Act  of  Bankruptcr, 
but  the  Courts  from  the  time  of  Lord  Kansfield  kid 
that  if  a  trader  in  contemplation  of  bankruptcy,  irith 
a  view  to  evade  the  Bankrupt  Law,  preferred  t  parti- 
cular creditor  to  the  detriment  of  the  rest,  such  a  pre- 
ference was  a  fraud  upon  the  law,  and  the  traoaactios 
could  not  .stand.    Lord  Ellenborough,  in  Crosby  r. 
Crouch  (2  Campb.  168)  says,  that  this  was  '*  an  excres- 
cence on  the  bankrupt  laws,**  and  that,  in  his  opinion, 
the  cases  had  gone  &r  enough,  and  ought  not  to  be 
farther  extended.     Be  this  as  it  may,  the  intention  of 
the  party  making  the  payment  to  defeat  the  law  was 
always  considered  as  the  cardinal  point  on  which  ^ 
whole  question  turned.     "  Where  an  act  is  done  whidi 
is  right  to  be  done,"  says  Lord  Mansfield  in  Hamm 
V.  Fisher  (1  Cowp.  123),  by  which,  of  course,  he  means 
"  right"  irrespectively  of  the  Bankrupt  Law,  "and  the 
single  motive  lb  not  to  give  an  unjust  prefiBrcnce,  the 
creditor  will  have  a  preference."     "A  bankrupt,'' 
says  Heath  J.,  in  Hartshorn  ▼.  Slodd«^  (2  B.  &  ?• 
585),  "  has  the  disposition  of  his  property  till  the  mo- 
ment when  he  commits  an  act  of  bankraptcy ;  aini 
unless  he  dispose  of  it  in  fiwudem  UgiSy  his  transfer 
will  be  good.    Fraud  changes  the  complezion  of  thin^'ii 
both  in  civil  and  criminal  cases."    It  is  with  refeiena 
to  the  intention  and  motives  of  the  party  making  the 
payment  that  the  fact  of  threats  or  importunity  on  tlie 
part  of  the  creditor  becomes,  in  the  minority  of  casrs 
a  matter  of  so  much  importance.     Not,  indeed,  tk: 
the  hostile  attitude  of  the  creditor  wUl  of  itself  legili^'^ 
the  payment  if  Hie  debtor  was  tminflnenced  thereby, 
and  the  payment  was  made  volttntaiily  by  the  debtor. 
and  with  a  Tiew  to  prejudice  his  other  creditors.  C»f^ 
V.  Bogers  ({etc.  cd. ).  The  pressure  of  t^  creditor  beceoM^ 
material,  because,  as  is  said  by  Lord  EllenborNj:^ 
in  Crotlby  v.   OrwUh  {loe.  ciL),  *<  his  demand  repelf 
the  presumption  that  the  bankrupt  on  the  eve  of  beak* 
ruptcy  made  a  distinction  among  his  crediton,  ^^ 
spontaneously  favoured  one  of  them  to  the  prejo'Ji'^ 
of  the  rest."    The  pressure  of  the  particoler  credito: 
does  not  make  the  payment  any  the  less  ooatni7t« 
the  policy  of  the  Bankrupt  Law,  which  seeks  to  iosai^ 
the  rateable  distribution  of  the   insolvent  tiadrr^ 
assets,  but  which  distribution  is  defealbd  by  the  pt; 
ment  to  the  single  creditor  whether  importonat*^  •- 
not     Neither  can  it  be  said  that  the  pressure  operata; 
to  compel  payment  by  the  debtor ;  for  the  latter,  ii  ^* 
knows  that  bankruptcy  is  inevitable,  most  also  kn  ^^ 
that  it  will  protect  his  property  and  his  person  ^d"^ 
the  individual  creditor.    The  effect  of  pressure,  there- 
fore, in  legalising  the  payment  is  onty  that  it  rebate 
the  presumption  of  an  intention  on  tiie  part  of  vn 
debtor  to  act  in  fraud  of  the  kw,  from  which  frtoas- 
lent  intention  alone  arises  the  invalidi^^  ^  ^^^' 
action.    But  if  the  fact  of  pressuie  l^  ^  ^^ 
onJy  operates  in  the  w^  pointed  o«^  wV  "^^^ 
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any  otiier  circmnstoiice  wliich  in  like  manner  wonld 
■erre  to  repel  the  presumption  of  fraudulent  iotention 
be  araikble  for  tliis  purpose  f  The  question  whether 
an  intention  to  defeat  the  law,  and  to  prevent  the  due 
dirtribntion  of  his  assets,  existed  in  the  mind  of 
the  trader  in  liifcw<^ing  oyer  the  portion  of  them  in 
question  to  the  creditor,  is  one  of  fact  for  the  jury.  If 
the  act  was  spontaneous  on  the  port  of  the  debtor,  and 
there  are  no  circumstances  to  rebut  the  presumption 
which  arises  from  the  act  having  been  purel^r  rolnn- 
taiy  on  his  part,  the  jury  should  be  told  to  infer  that 
the  preference  thus  given  was  fraudulent  and  wrong- 
ful. But  if  there  are  circumstances  by  which  the 
presumption  may  be  rebutted,  these  circumstances, 
whatever  they  may  be,  are  for  the  consideration  of  the 
jury,  and  cannot  properly  be  withdrawn  from  them ; 
mnd  a  direction  to  the  jury,  that  although  the  transac- 
tion was  apparently  voluntary  on  the  part  of  the  debtor, 
if  the  effect  of  the  evidence  on  their  minds  is  to  satisfy 
them,  that  the  desire  to  give  a  fraudulent  preference 
was  not  the  motive  operating  on  the  debtor  in  handing 
over  his  assets  to  the  particular  creditor,  they  ought 
to  nphold  the  transaction,  i%  in  our  opinion,  perfectiy 
conect. 

In  the  present  case  we  must  take  it  on  the  finding 
of  the  jury  that  the  motive  operating  on  the  mind  of 
the  debtor  was  his  sense  of  the  obligation  arising  from 
the  undertaking  to  return  the  money  on  the  appointed 
day.  We  are  not  called  upon  to  say  whether  we  ap- 
prove of  the  verdict  of  the  jury,  or  whether  it  would 
not  have  been  more  satisfactory  if  the  jury,  looking  to 
the  desperate  pecuniary  position  of  the  debtor  and  the 
near  relationship  of  the  parties,  and  to  the  absence  of 
any  demand  of  payment,  had  come  to  a  different  con- 
clusion as  to  the  motive  of  the  payment.  We  have 
only  to  deal  with  the  direction  of  the  learned  Judge, 
that  if  the  desire  to  fulfil  an  undertaking  believed  to 
be  peremptory  was  the  motive  of  the  debtor,  the  pay- 
ment would  be  legal  and  valid.  The  present  case,  no 
doubt,  does  not  fall  within  the  principle  of  Toowiy  v. 
MUne,  (2  B.  ft  A.  683)  and  cases  of  that  class,  in  which 
it  having  been  agreed  that  a  fund  should  be  specifically 
appropriated  to  a  particular  purpose,  as  Equity  would 
enforce  the  specific  application,  the  money  would  not 
pass  to  the  assignees.  In  the  present  case  the  agree- 
ment was  not  to  pay  out  of  a  particular  fimd,  but  to 
pay  on  a  particular  day,  and  the  payment  was  made 
accordingly.  But  there  is  authority  for  holding  that 
where  money  is  paid  under  a  special  contract  for  re- 
payment made  when  the  money  was  lent,  this  will  not 
amount  to  afinudulent  preference.  In  Hunt  v.  Mortimer 
(loc.  cU. )  where  a  trader  in  insolvent  circumstances  having 
an  order  from  the  East  India  Company  which  he  had 
not  funds  to  execute,  borrowed  money  on  an  agreement 
that  the  lender  should  receive  the  money  for  the  order 
and  repay  himself,  and  this  was  accordingly  done ;  this 
Court  upheld  the  transaction  as  not  amounting  to  a 
fraudulent  preference :  Parke  J.,  it  is  true,  puts  it 
upon  the  principle  of  the  fund  being  bound  in  Equity 
Vol.  V. 


to  the  specific  appropriation,  but  Lord  Tenterden  and 
Bayley  and  littledale  JJ.,  appear  to  have  proceeded 
on  the  more  general  ground.     Littiedale,  J.,  expressly 
says,  that  a  payment  is  not  voluntary  if  it  is  the  subject 
of  a  special  contract  made  before  the  money  was  lent   In 
VadierY,  Cocks  (2oe.  eif.),  in  which  case  an  army  agent  on 
receiving  credit  horn  his  bankers,  the  defendants,  en- 
gaged to  pay  over  to  them  on  receipt,  sums  which 
usually  came  to  his  hands  half-yearly  from  Qovera- 
ment  for  the  discharge  of  pensions,  and  paid  them  ac- 
cordingly. Lord  Tenterden,  at  Nisi  Prius,  directed  the 
jury  that  if  the  payments  were  made  in  pursuance  of 
an  antecedent  contract  entered  into  on  opening  the 
new  account,  or  with  a  view  to  enable  the  bankers  to 
honour  the  bankrupt's  drafts  that  he  might  go  on  for  a 
time,  then  to  find  for  the  defendants ;  whereupon  the 
counsel  for  the  plaintiffs  elected  to  be  nonsuited.    A 
rule  to  set  aside  the  nonsuit  having  been  obtained,  the 
Court  held  that,  as  the  direction  was  admitted  to  be 
right  on  the  second  point,  the  nonsuit  must  stand,  so 
that  it  became  unnecessary  to  decide  whether  the  di- 
rection on  the  first  point  was  right     But  Bayley,  J., 
expresses  his  opinion  that  the  questions  left  to  the 
jury  were  both  proper.    His  language  appears  very 
much  to  the  present  purpose.    He  says,  "  the  ques- 
tion of  fraudulent  preference  depends  on  what  passes 
in  the  mind  of  the  party  making  the  payments  at  the 
time  they  are  made  ;  if  he  acts  in  pursuance  of  a  cou"* 
tract,  or  engagement,  or  otherwise,  under  such  circum- 
stances that  he  cannot  have  a  choice,  the  payments  are 
evidentiy  not  the  result  of  preference."    Littiedale,  J. 
appears  to  have  concurred  in  this  view,  though  Parke, 
J.,  expresses  doubts  as  to  the  direction  on  the  first 
point,  and  appears  to  have  thought  it  incorrect     In 
another  case  of  AheU  v.  Daniel,  where  a  sum  of  money 
had  been  given  by  a  trader  shortiy  before  his  bank- 
ruptcy to  his  son,  whom  he  was  in  the  habit  of  main- 
taining.  Lord  Tenterden  left  it  to  the  jury  to  say 
whether  the  money  was  given  in  the  ordinary  course 
of  maintaining  the  son,  or  for  the  purpose  of  securing 
an  advantage  to  the  latter  over  the  creditors,  and  with 
a  view  to  benefit  him  at  their  expense.     This  it  is 
true   amounts  to  no  more  than   a  ruling   at   Nisi 
Prius,  but  the  ruling  does  not  appear  to  have  been 
questioned.     In  our  opinion,   founded  both  on  the 
reason  of  the  thing,  and  on  the  result  of  the  autho- 
rities, the  whole   question  turns  on  the  intention 
of  the    trader  in  disposing   of  his  effects  to   the 
particular   creditor.      Primd  faeie,  a   trader,    who, 
on  the  eve  of  bankruptcy,  hands  over  to  a  creditor 
assets  which  ought  to  be  rateably  distributed  among 
all  his  creditors,  must  be  taken  to  have  acted  in  fr«ud 
of  the  law ;  but,  if  circumstances  exist  which  tend 
to  explain  and  give  a  different  character  to  the  trans- 
action, and  to  show  that  the  debtor  acted  from  a  dif- 
ferent motive,  these  circumstances  must  be  left  to  the 
jury,  who  should  be  told  that  unless  they  come  to  the 
conclusion  that  the  debtor  had  the  intention  of  defeat- 
ing the  law  and  preventing  the  due  distribution  of  his 

Q 


368 


THE  NEW  REPORTS. 


lUfAises. 


assets  hj  prcfdrring  one  creditor  at  the  expense  of  the 
Testy  the  transaction  will  stand  good  in  law.  Thia^  it 
appears  to  us,  was  in  substance  and  effect  the  direction 
of  my  Brother  BUckborn  to  the  jnxy.  We  therefore 
hold  that  the  direction  was  right^  and  consequents 
that  this  rule  must  be  discharged. 

Ruk  ducharged. 


a  P. 

25  Jasl  18d5. 


}    Staget,  Appellaat,  v. 


Whitbhttbst,  Respondent. 

Trespass   in   pursuit  of  Game — Aiding   and 
AbeUing-^Evidence— II  dk  12  VicL  c  43,  t.  5. 

A  and  B  ioere  driving  dUmg  a  turnpike  road  in  a 
trap,  on  their  toay  to  shoot  on  their  sister's  land,  A 
stopped  the  trap,  and  B  got  out,  went  on  to  some  land 
adjoining  the  road,  shot  a  hare,  brought  U  hack,  and 
gave  it  to  A,  toho  remained  in  the  trap.  B  toas  con- 
victed before  Justices  of  trespassing  in  pursuit  of  game  >— 

Held,  that  there  was  ample  evidence  for  the  Justices 
to  convict  A  on  an  information,  charging  him  under 
11  di  12  VicL  c.  43|  a.  6,  with  **aiding  and  abetting  B 
to  commit  the  said  offenjoej* 

Case,  staled  by  Justices  under  20  &  21  Yict  c.  4S. 

At  a  Petty  Sessions  hdkleQ  at  Grucktoi,  in  the 
county  of  Salop,  an  information  was  preferred  by  the 
appellant  against  Thomas  Whitehurst  the  respondent, 
under  11  A  12  Vict.  o.  4S»  sl  5,  charging  that  John 
Whitehurst,  on  the  11th  of  October,  1864,  at  the 
parish  of  Pontesbury,  in  the  county  aforesaid,  did  un- 
lawfully commit  a  certain  trespass,  by  entering^  and 
being  in  the  day  time  of  the  same  day  upon  a  certain 
piece  of  land  therein  described,  in  pursuit  of  game, 
without  the  consent  of  the  owner,  &c. ;  and  that  the 
respondent  was  then  and  there  present  aiding  and 
abetting  the  said  John  Whitehurst  to  do  and  commit 
the  said  offence. 

The  said  John  Whitehurst  was  before  the  hearing 
of  the  said  information,  ocmvicted  of  the  trespass,  and 
fined. 

Upon  the  hearing,  it  was  proired  for  the  appellant, 
that  on  the  day,  and  at  the  place  abore  mentioned, 
the  said  John  Whitehurst  and  the  re^ndent,  were 
passing  along  the  turnpike  road  in  a  trap  on  their 
way  to  shoot  on  some  land  belonging  to  their  sister, 
and  that  when  near  the  place  where  the  alleged 
trespass  was  committed,  the  trap,  which  was  driren 
by  the  respondent,  was  stopped,  and  that  the  said 
John  Whitehurst  got  out  of  the  trap,  and  entered  a 
field  in  the  occupation  of  Mr.  Jones,  with  a  gun  and 
a  dog,  and  shot  a  hare,  which  he  picked  up,  and  on 
returning  into  the  turnpike  road  (where  the  trap  had 
stopped  for  a  minute  or  so)  gave  the  hare  to  the  re- 
spondent, according  to  the'.eridenoe  of  two  witnesses 
who  were  at  the  distance  of  100  yards,  and  a  quarter 
of  a  mile  Tespeetiyd.y.  The  respondent  then  drore  on 
along  the  road,  and  the  said  John  Whitehurst  walked 


about  fiye  or  six  yards  behind  the  tz^  to  a  public* 
house  a  short  distance  oSL 

It  was  contended  «n  the  part  of  the  nipoadsnt, 
that  he  was  not  an  aider  and  abettor  in  the  trs^pBu^ 
inasmuch  as  he  was  passing  along  the  tumpiki  rosd 
for  a  lawful  purpose  on  his  way  to  shoot  eo  his  sisto'i 
land  (which  was  not  denied  or  questtoned),  asdthit 
he  was  not  there  Cor  the  purpose  of  aidiag  and  abetting 
in  the  comnussion  of  the  trespass,  and  that  not  hafisg 
left  the  trap,  he  could  not  be  an  aider  and  abettotj 
and  that  as  soon  as  die  said  John  Whitehurst  retonkod 
into  the  said  turnpike  road^  tha  traspaM  had  beat 
committed  and  completed. 

The  magistrates,  being  doubtful,  whether,  upei  the 
eyidence  given  before  them,  the  respondent  va  ii 
law  an  aider  and  abettor,  thoqght  it  ri|^t  to  dismiM 
the  case  as  against  the  said  respondent 

A  copy  of  the  depoeitioiis  formed  part  of  the  ctn. 
The  questions  of  law  for  the  Court  were  :•— 

1st  Whether  the  respondent  was  an  tider  lai 
abettor  in  the  eommission  of  the  trs^aas  within  tte 
meanioi^  off  the  said  Aet^  11  k  12  Yiot  e*  48,  s.  S. 

2ttd.  Whether  the  said  dismianl  was  talid,  or  ote- 
wise. 

Henry  James,  for  the  appellant^  was  stopped. 

Baymand,  for  the  respondent^  referred  to  the  proriio 
in  1  At  2  Will  4,  o.  82,  s.  80,  enabliag  anypersoa 
charged  with  a  trespass  under  that  Aet  "  to  pnre,  by 
way  of  defence,  any  matter  which  would  have  been  t 
defence  to  an  action  of  law  for  suoh  trespass^"  ssA 
oontended  that  here  a  dsclaiation  against  the  ropoa- 
dent  would  fail,  if  it  charged  him  with  the  trsspts  ai 
an  aider  and  abettor,  and  not  as  a  principal 

The  appellant  relies  on  11  &  12  Yiot  c.  43»  a  5r 
as  cheating  the  offence.  But  that  statute  does  not 
create  an  offence,  but  only  provides,  as  to  prooedni«r 
for  oouvictionsMndepeiidently  of  principal  oflfonden. 

[WiLLiss,  J.— You  say  '* aiding  and  abetting"  i« 
not  an  avennent  that  the  respondent  was  traspasauv.] 

Yes.    See, 
Begina  ▼.  Seotton,  5  Q.  B.  493. 

Erle,  G.J.-— We  think  the  case  should  be  sent  back 
to  the  magistrates.  The  Court  has  no  power  to  drair 
inferences  of  fact.  The  question  of  law  is,  whether 
there  is  any  evidence  upon  which,  according  to  lav» 
the  magistrates  might  have  found  the  respondent 
guilty.  1  think  there  was  abundant  evidence  upon 
which  they  might  have  done  so,  and  that  the  case 
should  be  sent  back,  to  see  whether  they  draw  tba 
inference  of  fact  which  wej  suggest,  but  which  wa 
do  not  call  upon  them  to  draw.  If  they  come  to  the 
conclusion  that  both  were  engaged  in  a  oomni]n  po^ 
pose,  then,  on  the  charge  of  aiding  and  abettiuj^  thej 
may  find  the  respondent  guilty.  We  need  not  go  u^^° 
the  question,  whether  he  ia  gnUty  within  the  11  &  ^* 
Yict.  c.  43»  8.  5. 

Williams,  J.— I  am  of  the  same  opbitft    "^ 
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magistrates  seem  to  hare  thought  that,  in  point  of 
laW|  there  vas  no  evidence  of  the  commission  of  the 
offence  imputed  hy  the  information.  Bat  I  think  it 
is  dear  that  there  was  eyidence  of  **  aiding  and 
abetting;''  though  the  respondent  might  have  been 
convicted  as  a  principal  in  the  second  degree. 

WiLiES,  J.— As  to  the  11  &  12  Vict,  c  48,  s.  5, 
tliat  is  an  Act  to  facilitate  procedure  in  the  case  of 
•ccessories,  and  it  is  only  necessary  to  refer  to  it  where 
there  is  a  distinction  between  a  principal  and  an 
McesBoiy.  I  think  it  would  hare  been  better  if  the 
information  had  charged  the  respondent  as  a  principal. 
But  except  where  words  of  art,  aafelonice,  burglariUr, 
Ac.,  are  used,  it  is  sufficient  in  declarations  and  infor- 
mations to  describe  the  cause  of  action  or  the  offence 
in  language  which,  if  proved,  amounts  to  an  irre- 
sistible condnsion  that  the  injury  has  been  done,  or 
the  offence  conmiitted. 

KsATiNO,  J. — I  am  of  the  same  opinion.  The 
difficulty  which  the  magistrates  seem  to  have  had 
arose  firom  the  objection  taken  before  them,  that,  as 
the  respondent  never  left  the  vehicle,  the  offence  was 
completed  before  he  had  anything  to  do  with  it  And 
the  question  for  us  is,  how  £ar  the  subsequent  acts 
ni«7  go  to  show  the  respondent's  participation  in  the 
offence.  I  think  there  was  quite  enough  evidence  for 
a  conviction.  It  would  have  been  more  artificial  to 
charge  the  offence  under  the  Game  Act  (1  dc  2  WilL  4, 
c.  32),  but  I  think  the  Justices  may  find  him  guilty 
on  this  information,  though  they  may  still  find  either 
way. 

JiidgmerUfor  ike  affpellant 

C.  P.        )  Whtmpbb,  Appellant,  r. 
25  Jan.  1865.    (  Habnsy,  Respondent 

Factory  Acts— What  ''a  Factory''  mthin-^ 
7  &  8  Vict,  c,  15,  *.  73 — Crinoline  Manufacture. 

Ewu  the  owner  of  premisea  in  whUh  he  carried  on 
the  rnanufactwre  of  crinoline,  and  wherein  eteam  was 
vsed  {avwngst  other  pwrpoeee)  to  toork  a  plaiUng 
machine,  which  plaited  mxteen  tireade  of  cotton  to- 
gUher  rotmd  stripe  of  steel : — 

Held,  thcU  these  were  premises  **  wherein  steam  was 
Msed  to  work  machinery  employed  in  manufacturing  or 
in  a  process  incident  to  the  manitfaehift  of  a  fabric 
made  of  cotton,"  so  as  to  he  *' a  factory**  within  7  d^  8 
VieL  c  15,  s.  73. 

Case  stated  under  20  &  21  Vict  c.  43,  to  the  follow- 
ing effect :— 

On  October  14,  1864,  the  respondent  appeared 
before  .  istices  of  Petty  Sessions  for  the  borough  of 
ShefBeld  to  answer  a  summons  issued  on  the  com- 
plaint of  the  appellant  (the  Sub-Inspector  of  Factories) 
charging  that  he,  the  respondent,  had  offended  against 
the  Act  18  &  14  Vict  c  64,  "to  amend  the  Acts 
relating  to  labour  in  factories,"  forasmuch   as  ho, 


the  respondent,  on  the  26th  of  August  last,  at  the 
parish  and  borough  of  Sheffield,  did  unlawfully  em- 
ploy a  female  above  the  age  of  eighteen  years,  named 
Charlotte  Bozburgh,  in  the  factory  of  him,  the 
respondent,  after  six  o'clock  in  the  evening  of  the 
said  day,  to  wit,  at  thirty  minutes  past  the  said  hour, 
and  not  to  recover  lost  time  as  provided  by  the  said 
Act  The  respondent  was  the  occupier  of  premises 
in  Granville  Street  in  Sheffield,  in  which  ho  carried 
on  the  trade  of  a  manufSacturer  of  crinoline  steel, 
crinoline  skirts,  ftc.,  &c.  There  was  a  steam-engino 
on  the  premises,  the  power  of  which  was  employed  to 
move  and  work  machinery  in  three  rooms  used  in 
cutting  steel  into  strips,  and  working  and  preparing 
such  strips  as  hereinafter  described,  and  also  in  wrap- 
ping or  covering  the  strips  of  steel  with  cotton-thread 
as  hereinafter  described.  There  were  four  other  rooms 
in  the  premises  in  which  by-hand  sewing-machines 
were  used,  steel  strips  inserted  into  skirts,  and  the 
skirts  finished  for  market.  The  course  of  manufac- 
turing crinoline  steel  was,  that  the  respondent  pur- 
chased of  the  steel  manufacturers  sheets  of  steel 
rolled  very  thin,  about  three  inches  in  width,  and 
about  fifty  feet  in  length,  which  sheets  were  cut  by 
circular  shears  into  strips  of  from  one  inch  to  three- 
sixteenths  of  an  inch  in  width  :  these  strips  were  then 
riveted  together  by  the  ends  4n  lengths  of  1000 
yards,  or  thereabouts,  and  reeled  or  wound  into 
coils  of  about  eighty  lbs.  each.  The  coils  were  then 
unwound,  and  as  the  strip  of  steel  passed  along  it 
was  exposed  to  the  influence  of  heat,  then  to  that  of 
oil,  or  passed  over  or  between  chilled  dies  or  plates  of 
cold  steel :  by  this  operation  the  steel  strips  were 
hardened,  and  being  again  heated,  became  properly 
tempered.  They  were  then  ground  or  polished  and 
blued  in  a  finished  state,  and  were  then  again  reeled 
or  measured  out  into  coils  of  thirty-six,  seventy-two, 
or  144  yards  each.  In  this  process  women  were  em- 
ployed. Some  portions  of  such  coils  were  sold  or  used 
up  into  skirts  without  undergoing  any  other  process  than 
has  been  described,  but  other  portions  were  previously 
wrapped  or  covered  with  cotton-thread.  This  cotton* 
thread  was  invariably  purchased  by  respondent  from 
spinners  or  their  agents,  in  hanks  or  bundles,  which  on 
the  respondent's  premises  underwent  no  further  manu- 
facturing process ;  but  by  means  of  steam  power  wero 
wound  or  reeled  upon  bobbins  of  various  sizes  for 
more  convenient  application  around  or  about  the 
strips  of  steeL  One  process  of  such  application  was 
effected  by  a  machine  called  a  wrapping-machine, 
which  by  steam  power  turned  the  cotton-thread  in 
single  file  round  and  round  the  strips  of  steel,  as  ap- 
peared by  the  sample  produced  marked  A.  The  other 
process  or  application  of  the  cotton-thread  was  effected 
by  a  machine  called  a  pUiting-machine,  which  by 
steam  power  effected  a  covering  for  the  steel  by  the 
interlacing  or  plaiting  of  sixteen  threads  together  round 
and  over  every  part  of  the  strips,  as  appeared  from  the 
sample  produced  marked  B.    In  the  process  of  cover- 
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ing  the  steel  with  cotton,  as  above  described,  by  ' 
steam  power,  women  were  employed.  The  whole  of 
the  rooms  and  premises  were  within  one  boundary  or 
cartilage.  On  the  hearing  of  the  complaint,  the  ap- 
pellant proved  that  on  the  26th  of  August  last,  he 
went  to  the  works  of  the  respondent  in  Graniille 
Street,  between  6*30  and  6*45  p.m.,  and  on  going  up- 
stairs he  found  in  a  first  room  a  number  of  girls  and 
young  women  standing  in  an  opening  on  one  side  of 
the  room,  which  he  could  best  describe  as  resembling 
the  bar  of  an  inn.  The  persons  were  in  the  act  of 
delivering  their  work  to  a  woman  inside  an  apartment 
where  the  skirts  were  received  after  they  were  made. 
Charlotte  Roxbuigh  was  at  the  bar,  delivering  or 
passing  over  skirts.  That  he,  the  appellant,  proceeded 
into  a  further  room  and  there,  seated  on  benches  by 
the  side  of  long  tables,  found  a  second  and  larger 
number  of  females  occupied  in  making  up  crinoline- 
skirts.  That  two  male  assistants  of  the  respondent 
were  present,  and  he  pointed  out  to  them  what  he  con- 
ceived to  be  the  illegality  of  the  proceedings.  That 
the  rooms  in  which  the  young  women  were  working 
were  within  the  outer  gate  and  the  boundary  walls  of 
the  premises  where  the  steam  power  is  applied.  That 
some  of  the  young  women  were  employed  in  insert- 
ing or  securing  the  covered  steel  into  crinoline-skirts. 
On  cross-examination,  appellant  stated  that  he  saw  no 
machinery  in  the  two  rooms,  and  that  the  young 
women  could  have  done  the  work  they  were  doing 
just  as  well  at  their  own  homes.  That  the  respondent 
was  what  is  termed  a  crinoline  manufacturer.  That 
the  skirts  referred  to  were  composed  of  gores  cut  from 
pieces  of  calico,  nets,  or  plain  or  coloured  cloths,  and 
sewed  together,  into  the  folds  or  hems  of  which  the 
strips  of  steel  were  run  or  inserted,  and  so  the  articles 
were  formed  into  the  female  garment  or  appendage 
called  a  crinoline-skirt. 

On  the  above  facts,  the  Justices  were  of  opinion  that 
the  resiH>ndent's  premises  were  not,  and  could  not  be 
called,  in  the  ordinary  use  of  words,  a  cotton-mill, 
and  did  not  become  a  cotton-mill  or  factory  within  the 
intent  of  the  8  ft  4  Will.  4,  c.  103,  by  reason  'of  the 
application  of  the  steam-power  to  machinery  used 
therein  for  manu&ctnring  steel  and  cotton-thread,  and 
other  materials,  into  crinoline,  by  the  means  and  in 
manner  above  described.  Also,  that  on  such  pre- 
mises, and  for  such  a  purpose,  the  process  of  wrap- 
ping or  covering  by  machinery  crinoline  steel  with 
cotton-thread,  was  not,  within  the  meaning  of  the 
7  &  8  Yict.  c.  15,  s.  73,  a  process  incident  in  any  way 
to  the  manufacture  of  cotton,  or  to  any  fabric  made 
thereof  or  mixed  therewith ;  but  was  incident  to  the 
manufacture  of  crinoline,  in  like  manner  as  the  cover- 
ing or  wrapping  of  driving  or  riding- whips,  if  effected 
by  machines  of  the  same  character,  with  silk-twist  or 
strong  linen-thread,  and  other  materials,  is  not  a  pro- 
cess incident  to  the  manufacture  of  silk  or  linen,  or  to 
any  fabric  made  thereof;  but  would  be  a  process 
incident  to  the  making  of  whips. 


The  summons  was,  therefore,  dismissed,  subject  to  the 
present  case  for  the  opinion  of  the  Courts  as  to  whether 
the  determination  of  the  Justices  was  or  was  not  correct. 

The  words  used  in  8  ft  4  Will  4,  c.  108,  a.  1,  in 
describing  a  factory,  to  which  the  provisions  of  the 
Factory  Acts  are  to  be  applicable,  are  as  follows : 
**Any  cotton,  woollen,  worsted,  hemp,  flax,  tow, 
linen,  or  silk-mill  or  factory,  wherein  steam  or  water, 
or  any  other  mechanical  power,  is  or  shall  be  used  to 
propel  or  work  the  machinery  in  such  mill  or  factory, 
either  in  scutching,  carding,  roving,  spinning, 
piercing,  twisting,  winding,  throwing,  doubling,  net- 
ting, making  thread,  dressing  or  weaving  of  cotton, 
wool,  worsted,  hemp,  flax,  tow,  or  silk,  either  sepa- 
rately or  mixed,  in  any  such  mill  or  factory,  situate  in 
any  part  of  the  United  Kingdom." 

The  material  part  of  the  7  ft  8  Vict.  c.  15,  s.  73, 
referred  to  in  the  case,  is  as  follows  :  "  That,  unless 
another  sense  shall  be  plainly  shown  by  the  context, 
or  by  some  positive  enactment  to  the  contrary,  the 
word  '  factory '  .  .  .  shall  be  taken  to  mean  all 
buildings  and  premises  situated  within  any  part  of  the 
United  Kingdom  .  .  •  wherein,  or  within  the 
dose  or  curtilage  of  which,  steam,  water,  or  any  other 
mechanical  power,  shall  be  used  to  move  or  work  any 
machinery  employed  in  preparing,  mannfactnrui^  or 
finishing,  or  in  any  process  incident  to  the  mannlactare 
of  cotton,  wool,  hair,  silk,  flax,  hemp,  juta,  or  tow, 
either  separately  or  mixed  together,  or  mixed  with  any 
other  material,  or  any  fabric  made  thereof ;  and  any 
room  situated  within  the  outer  gate  or  bonndaiy  of 
any  factory  wherein  children  or  young  persons  an 
employed  in  any  process  incident  to  the  mannfactnre 
carried  on  in  the  factory,  shall  be  taken  to  be  a  part 
of  the  fietctory,  although  it  may  not  contain  any 
machinery;  and  any  part  of  such  factory  may  be 
taken  to  be  a  factory  within  the  meaning  of  this  Act ; 
but  this  enactment  shall  not  extend  to  any  part  of 
such  factory  used  solely  for  the  purpose  of  a  dwelling- 
house,  nor  to  any  part  used  solely  for  the  manufiactnre 
of  goods  made  entirely  of  any  other  material  than 
those  herein  enumerated." 

The  Act  under  which  the  offence  was  charged  (the 
18  ft  14  Vict  c  54)  extended  the  provisions  of  the 
former  Acts,  to  cases  in  which  girls  above  the  age  of 
eighteen  were  engaged. 

ffannen  (The  SolicUtfr-Oeneral  with  him),  for  the 
appellant 

If  this  is  a  factory,  the  respondent  was  liable  to  a 
conviction  under  the  Factory  Acts,  for  the  room  in 
question  was  not  "a  part  used  solely  for  the  manu- 
facture of  goods  made  entirely  of  ai^  other  material 
than  those  enumerated,"    within  the   exception    in 

7  ft  8  Vict  c.  15,  s.  78. 

And  1st  This  is  a  cotton-mill  or  factory  within 

8  ft  4  Will.  4,  c.  108,  s.  1.  For  steam  is  nsed  therein 
to  work  the  machinery  therein  in  twistiiig  and  wind- 
ing cotton  (see  sample  A). 
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2nd.  It  ia  a  fiustory  within  7  &  8  Yict  c.  15,  b.  73. 
For  steam  ia  used  therein  to  work  machinery  em- 
ployed in  manufacturing  or  in  a  procees  incident  to 
the  manufacture  of  cotton  mixed  with  another  mate- 
rial or  a  fabric  made  thereof  (aee  sample  B). 

Sample  B  produced,  is  a  complete  fiftbrio  of  steel 
and  cotton.  If  the  ooyering  were  made  separately  as 
a  cotton  bag,  it  would  be  a  fabric.  Why  not,  when 
made  round  the  steel  ?    He  cited, 

Taylor  v.  Hidcea,  81  L  J.  M.  C.  242  ; 

Haydon  y.  Taylor^  83  L.  J.  M.  C.  30. 

Quain^  for  the  respondent. 

These  are  penal  statutes  of  a  very  stringent  cha- 
racter, and  are  the  first  great  interference  with  trade  ; 
80  they  must  be  construed  strictly. 

[His  first  point,  yiz.,  that  the  18  ft  14  Yict.  c.  54, 
only  prohibited  work  for  more  than  twelve  hours,  and 
that  here  it  only  appeared  that  the  respondent  had 
kept  the  girl  at  work  after  tisB,  was  at  once  held  un- 
tenable.] 

This  is  not  a  factory  either  in  the  ordinary  meaning 
of  the  word  or  within  either  of  the  Acts  referred  to  ; 
whose  sole  object  was  to  regulate  the  manufacture  of 
fibrous  material,  mixed  or  not  with  other  materials. 
Here  the  cotton  is  bought,  and  not  manufactured. 
Kor  is  it  mixed  with  the  ste^l,  but  wound  round  it, 
as  in  the  case  put  by  the  Justices,  of  cotton  wound 
round  a  whiplumdle.  Cotton  combined  with  steel  is 
not  the  same  as  cotton  mixed  with  steeL 

[KxATiNa,  J. — In  sample  B,  the  product  is  cotton 
plaited,  not  wound  round  steeL  That  would  be  a 
fabric  if  made  separately  as  a  bag  for  the  steeL  Why 
not,  if  made  on  the  steel  at  once  f  ] 

He  cited, 

CoU»Y,  Dickeiuan,  16  C.  B.  (n.  8.)  604  ;  88  L.  J. 
M.  C.  235. 

ffannen  replied. 

£rle,  C.J. —The  question  in  this  case  is^  whether 
the  premises  of  the  respondent  are  shown  on  these 
facts  to  be  a  factory  "  wherein  steam  is  used  to  work 
machinery  employed  in  manufiicturing,  or  in  any  pro- 
cess incident  to  the  manufacture  of  cotton,  either 
separately  or  mixed  with  any  other  material,  or  any 
fabric  made  theredf,"  within  7  ft  8  Vict.  c.  15,  s.  73. 
I  think  this  is  a  factory  within  the  Act. 

Two  samples  are  produced,  one  (marked  A),  in 
which  the  cotton  is  wound  round  the  steel,  the  other 
(B),  in  which  sixteen  threads  of  cotton  are  plaited 
together  round  the  steel.  I  think  the  fabric  com- 
posed of  a  plait  of  sixteen  threads  is  a  fabric  of  cotton 
("  thereof**)  within  the  statute.  The  case  put  by  my 
Brother  Keating  during  the  argument  is  conclusive. 
Suppose  a  cotton  manufactory  employed  to  make  the 
materials  which  shall  be  afterwards  useful  to  crinoline 
maken^  and,  amongst  others,  bags  or  cases  for  the 
steel,  Boch  as  this  is.  That  would  be  a  fabric  of 
cotton.    And  I  do  not  see  why  it  should  not  be  so, 


merely  because  it  is  made  and  put  on  to  the  steel  at 
one  and  the  same  time.  I  think,  therefore,  that  this 
is  a  factory  within  the  meaning  of  the  statute,  and 
that  the  magistrates  were  wrong. 

WiLLiAJCS,  J. — I  am  of  the  same  opinion.  In 
sample  B,  threads  are  in  point  of  truth  woven  into  a 
fabric,  which  brings  the  case  within  the  7  ft  8  Yict. 
c  15,  s.  73.  It  is  unnecessary  to  inquire  what  other 
words  in  the  Factory  Acts  are  applicable. 

WiLLES  and  Exatino,  JJ.,  concurred. 

Judgment  for  the  appeUaiU, 


a 

6  Feb. 


LP.  1 

B.  1865.    J 


FiELDiNQ  V.  Lex  and  Another. 


Bankrupt  "Goods  in  his  Possession  with  Consent 
of  true  Owner — Order  to  sell  them — 12  di  13 
Vict  c.  106,  s.  125. 

T,  at  the  time  he  became  bankrupt^  had,  with  the 
eoTisent  of  the  true  owner ,  certain  goods  in  hie  possession 
and  was  the  reputed  owner  of  them^  An  order  made 
by  a  County  Court  Judge  under  12  «C;  13  Viet.  c.  106, 
a.  125,  directed  that  the  goods  in  or  about  the  dwelling 
house  in  the  occupation  of  T,  in  C  street,  known  as 
**  The  Cross  Ktys^  should  be  sold  by  the  assignee  for 
the  benefit  of  the  creditors : — 

Held,  that  the  order  sufficiently  specified  the  goods  to 
be  sold,  and  that  it  need  not  state  the  names  of  the  trtts 
owners  of  the  goods. 

Trover  and  trespass  de  bonis  asportatis  for  household 
furniture. 

Pleas.— 1.  Not  guilty  (by  statutes  12  ft  13  Yict. 
c  106,  s.  159 ;  13  ft  14  Yict.  c  61,  s.  19 ;  15  ft  16 
Yict.  c  54,  s.  6). 

2.  That  the  goods  were  not  the  plaintiff's. 

3.  That  before  the  grievance  complained  of,  and 
after  the  Bankruptcy  Act,  1861,  one  Taylor  was 
declared  bankrupt ;  and  afterwards^  and  in  pursuance 
of  the  said  statute,  a  warrant  of  seizure,  under  the 
hand  of  £.  0.,  Esq.,  Judge  of  the  Court  then  and 
there  having  jurisdiction  in  the  matter  of  the  said 
bankruptcy,  and  under  the  seal  of  the  said  Court, 
was  directed  to  the  High  Bailiff  of  the  said  Court,  ftc., 
and  all  other  her  Majesty's  loving  subjects,  whom  the 
said  Judge  thereby  required  to  be  aiding  and  assisting 
in  the  execution  of  the  said  warrant  as  occasion  might 
require;  and  the  said  warrant  required,  authorised, 
and  empowered  the  persons  to  whom  it  was  directed 
to  enter  the  house  of  the  said  bankrupt,  and  then  and 
there  to  seize  the  goods  of  the  said  bankrupt,  and  in 
case  of  resistance,  or  of  not  having  the  key  of  any 
door  or  lock  of  any  premises  belonging  to  the  said  bank- 
rupt where  any  of  his  goods  ware  or  wore  suspected  to 
be,  to  break  open,  ftc.,  or  cause  the  same  to  be  broken 
open  for  the  better  execution  of  the  said  warrant. 
And  the  defendants  say  that  one  Harper,  being  a 
bailiff  of  the  said  Court,  and  a  person  to  whom  the 
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said  warrant  was  directed,  and  baying  the  same  in 
his  possession,  entered  the  house  where  the  goods  of 
the  bankrupt  then  were,  and  were  suspected  by  him 
to  be,  and  took  peaceable  possession  thereof,  and  was 
afterwards  ejected  from  the  same,  and  applied  to  the 
defendants  pursuant  to  the  said  warrant  to  aid  him 
in  the  premises  ;  and  thereupon  the  defendants,  act- 
ing in  that  behalf  at  the  request  of  the  said  Harper 
as  aforesaid,  entered  the  said  house  to  assist  the  said 
bailiff  in  the  execution  of  the  warrant,  and  seized  and 
took  away  the  goods,  &c,  which  are  the  alleged 
grievances. 

4.  That  the  alleged  grievances  were  committed 
by  the  defendants  after  the  passing  of  9  &  10  Vict 
c.  95,  and  13  &  14  Yict.  c.  61  (County  Court  Acts), 
and  24  &  25  Yict.  c.  134  (the  Bankrupt  Act,  1861), 
and  were  committed  by  the  defendants  in  pursuance 
of  the  said  statutes,  and  no  notice  of  action  was  given 
them  one  calendar  month  at  least  before  the  same  was 
commenced. 

Issue  on  the  above  pleas,  and  new  assignment  to 
pleas  3  and  4  that  the  defendants  on  other  occasions, 
for  other  purposes,  and  with  respect  to  other  goods,  &c., 
in  excess  of  the  alleged  right  or  authority,  committed 
such  trespasses  and  grievances  as  in  the  declaration 
complained  ot 

Plea  of  not  guilty  to  the  new  assignment,  and  issue 
thereon. 

The  facts  of  the  case  were  ss  follow : — 

Taylor,  being  the  owner  and  keeper  of  a  beer-house 
called  ''The  Cross  Keys,"  sold  his  fixtures  and  furni- 
ture to  his  son-in-law,  Ogden,  on  the  13th  of  January, 
1863,  and  went  to  live  in  a  neighbouring  cottage.  On 
the  9th  of  September,  1868,  Taylor's  furniture  and 
goods  were  sold  nnder  an  execution  in  an  action 
brought  against  him  by  the  defendant  Lee,  the  other 
defendant,  Aspinall,  acting  as  the  auctioneer.  At  this 
sale  the  plaintiff  bought  the  articles  in  respect  of  which 
the  present  action  was  brought,  and  left  them  in 
Taylor's  cottage.  On  the  following  10th  of  October, 
Kenyon,  Taylor's  brother-in-law,  bought  the  goodwill 
and  furniture  of  '*  The  Cross  Keys "  of  Ogden,  and 
subsequently  took  out  a  licence,  and  put  his  name  over 
the  door,  but  he  put  Taylor  in  to  carry  on  the  busi- 
ness. Upon  this  the  plaintiff's  goods,  which  he  had 
bought  at  the  sale  of  the  9th  of  September,  and  which 
had  been  left  in  the  possession  of  Taylor,  were  re- 
moved to  "The  Cross  Keys."  In  February,  1864, 
Taylor  was  committed  to  gaol  under  the  Small  Debts 
Acts,  and  Kenyon  went  to  reside  at  "The  Cross 
Keys."  On  the  1st  of  April,  1864,  Taylor  was  declared 
a  bankrupt,  and  on  the  29th  of  that  month  the  defen- 
dant Lee  was  appointed  creditors'  assignee  under  the 
bankruptcy.  On  the  (6th  of  June  the  Judge  of  the 
County  Court  in  which  the  bankruptcy  proceedings 
were  being  carried  on  made  an  order,  under  the  125  th 
section  of  the  Bankrupt  Act,  1849,  "That  the 
household  goods,  furniture,  &c.,  being  in  or  about  the 
messuage  or  dwelling-house  and  premises  in  the  occu- 


pation of  the  said  T.  Taylor  in  Cross  Street,  Middle- 
ton,  and  known  as  'Tho  Cross  Keys,'  bo  sold  and 
disposed  of  by  the  assignees  for  the  benefit  of  the 
creditors  of  the  said  T.  Taylor." 

On  the  7th  of  June,  the  High  Bailiff  of  the  County 
Court,  in  pursuance  of  the  above  order,  and  of  the 
warrant  relied  on  in  the  third  plea,  entered  "The 
Cross  Keys,"  and  took  possession  of  the  goods  there, 
and  was  the  same  day  ejected  by  Kenyon.  On  the 
next  day  the  bailiff,  with  the  assistance  of  the  defen- 
dants, retook  possession,  and  remored  the  goods, 
which  were  subsequently  sold  by  the  defendant 
Aspinall  as  auctioneer.  Under  these  circumstances 
the  present  action  was  brought  At  the  trial  before 
Serjeant  Atkinson,  at  the  last  Manchester  Assizes,  the 
defendant  contended  that  the  sales  by  Taylor  to 
Ogden,  and  by  Ogden  to  Kenyon,  were  colourable  and 
fraudulent ;  uid  further  that,  even  if  these  sales  were 
fair  and  honest,  the  goods  in  question  were,  with  the 
consent  of  the  true  owner,  in  the  possession,  order,  or 
disposition  of  Taylor,  within  the  125th  section  of  the 
Bankrupt  Act,  1849. 

The  learned  Judge  left  to  the  jury  whether,  on  the 
7th  of  June,  the  goods  were  tiie  property  of  the 
plaintiff ;  and  they  found  that  they  were,  and  returned 
a  verdict  for  him. 

A  rule  was  subsequently  obtained  to  set  this  verdict 
aside  and  enter  a  nonsuit,  pursuant  to  leave  reserved, 
on  the  ground  that  no  notice  of  action  was  proved  to 
have  been  given ;  or  to  enter  a  verdict  for  the  defen- 
dants on  the  third  issue,  with  the  like  leave,  on  the 
ground  that  the  third  plea  was  proved ;  or  for  a  nev 
trial,  on  the  ground  of  misdirection  by  the  learned 
Judge  in  telling  the  jury  that  no  notice  of  action  was 
necessary ;  and  secondly,  that  the  defendants  ooald 
not  set  up  as  an  answer  to  the  action  that  the  goods 
were  in  the  order  and  disposition  of  the  bankrupt  as 
reputed  owner. 

12  &  13  Yict.  c.  106,  (the  Bankrupt  Act,  18i9,) 
s.  159,  provides,  that  the  defendant  in  any  action 
brought  for  anything  done  in  pursuance  thereof  "may 
plead  the  general  issue,  and  give  this  Act  and  the 
special  matter  in  evidence  at  the  trial,  and  that  the 
same  was  done  by  authority  of  this  Act ;  and  if  it 
shall  appear  so  to  have  been  done ....  the  jury  shall 
find  for  the  defendant." 

13  A  14  Vict,  c  61,  8.  19,  provides,  that  no  action 
shall  be  brought  against  any  High  Bailiff,  or  any  person 
acting  by  his  order,  or  in  his  aid,  for  anytiiing  done 
in  obedience  to  a  warrant  under  the  hand  of  a  clerk  of 
the  Court,  and  under  the  seal  of  the  Court,  until  after 
demand  of  the  copy  and  perusal  of  such  warrant,  and 
refusal  for  six  days  of  such  demand. 

15  &  16  Yict.  c.  54,  s.  6,  enables  any  penon,  sgsisst 
whom  an  action  is  brought  for  anything  dons  in  po^' 
suance  of  the  County  Court  Acts,  to  plead  tho  gaw^ 
issue,  and  give  the  special  matter  in  evidflSM^ 

12  &  18  Yict.  c.  106,  s.  109,  empomi  A ''id«' 
senger  of  the  Court,  and  his  aaautaal^  i4hf  "oadfir 
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wamnt  of  the  Court,  to  break  open  any  house,  Ac., 
of  My  bankrupt,  where  auch  bankrupt  or  any  of  his 
property  ahall  be  reputed  to  be,  and  seize  upon  the 
body  or  property  of  such  bankrupt" 

9  ft  10  Yict.  0.  95,  8.  138,  limiti  actions  for  things 
done  in  pursuance  of  that  Act  to  three  calendar  months, 
and  requires  one  month's  notice  of  action. 

24  ft  25  Vict.  c.  134,  (Bankruptcy  Act,  1861,)  s.  3, 
vests  in  County  Court  Judges  the  powers  and  autho- 
rities of  Commissioners  of  District  Courts  of  Bank- 
ruptcy. 

12  ft  13  Yict.  c  106,  8.  125,  enacts,  '<That  if  any 
bankrupt  at  the  time  he  becomes  bankrupt  shall,  by 
the  consent  and  permission  of  the  true  owner  thereof 
hare  in  his  possession,  order,  or  disposition,  any  goods 
or  chattels  whereof  he  was  reputed  owner,  or  whereof 
he  had  taken  upon  him  the  sale,  alteration,  or  dis- 
position as  owner,  the  Court  shall  hare  power  to  order 
the  same  to  be  sold  and  disposed  of  for  the  benefit  of 
the  creditors  under  the  bankruptcy.** 

E,  James^  0,0,,  Baylis^  and  Pope^  showed  cause 
against  the  rule. 

It  was  admitted  by  us  at  the  trial,  that  no  notice  of 
action  was  given.  The  County  Court  Acts  are  not 
incorporated  with  the  Bankruptcy  Acts.  The  County 
Court  Acts  alone  require  notice  of  action ;  so  that  if 
the  case  was  within  the  Bankruptcy  Acts,  we  were  not 
obliged  to  give  any. 

[Btles,  J.— The  County  Court  Judge  and  High 
Bailiff  are  placed  in  the  position  of  Commistdoner  and 
messenger.] 

In  finding  for  the  plaintiff  the  jury  found  that  the 
transfer  of  the  goods  was  not  colourable^  but  handjidi. 
The  third  plea  justifies  a  seizure,  but  not  a  sale  ;  it 
only  justifies  taking  the  goods  of  Taylor,  and  admits 
that  these  goods  were  ours. 

The  defendants  could  not  seize  without  an  order 
under  12  ft  18  Vict.  c.  106,  s.  125.  The  order  does 
not  say  that  Fielding  was  the  true  owner  of  the  goods, 
or  that  he  claimed  them ;  it  is  too  wide,  and  should 
specify  the  goods  to  be  sold, 

Heslop  V.  Baker^  8  Ezch.  411 ; 
QuarUrmaine  v.  BiUUHon,  13  C.  B.  133. 

The  order  in  the  case  last  cited  was  held  bad,  as  it 
only  said  the  goods  which  at  the  time  C  became  bank- 
rupt were  by  consent  of  the  true  owner  in  the  posses- 
sion of  C,  and  whereof  he  was  reputed  owner.  The 
question  whether  these  goods  were  in  the  order  and 
disposition  of  Taylor  was  rightly  withdrawn  from  the 
jnry. 

Tc%npUf  Q.C7.,  Wood^  and  Torr,  in  support  of  the 
rale. 

The  new  assignment  did  not  render  unnecessary  the 
question  whether  the  goods  were  in  the  order  and  dis- 
position of  Taylor. 

[BruBSy  J.— Mr.  Pope  says  the  order  should  specify 
the  goods  of  A  B.] 

£ven  if  that  were  so,  the  order  is  not  conclusive, 


Graham  v.  F<wUrt  14  C.  B.  184. 
But  the  Commissioner  need  only  be  satisfied  that 
there  is  a  person  who  claims  to  be  the  true  owner.  If 
the  statute  is  construed  with  reference  to  its  object, 
that  goods  which  have  been  the  means  of  obtaining 
credit  for  the  bankrupt  should  be  liable  to  seizure,  it 
cannot  matter  who  the  claimant  is.  The  goods  claimed 
by  Fielding  are  only  part  of  those  specified  in  the 
order.  It  would  be  hard  to  require  evidence  before 
the  order  can'  be  made  both  of  specific  goods  and  of 
the  person  who  may  thereafter  come  forward  and  claim 
them  in  an  action.  The  goods  were  sufficiently  ear- 
marked by  specifying  the  house  in  which  they  were, 
and  it  is  not  necessary  to  specify  in  the  order  the  name 
of  the  person  supposed  to  be  the  true  owner, 
Fr€8hnejfY.  Carriek,  1  H.  ft  N.  653. 
We  say  nothing  on  the  third  plea. 

Erue,  C.J. — I  am  of  opinion  that  the  rule  should  be 
absolute  for  a  new  trial  The  action  is  by  Fielding, 
the  owner  of  the  goods,  against  the  defendant  for 
taking  them,  Lee  being  an, assignee  in  bankruptcy, 
and  they  plead  not  guilfy  by  statute.  The  evidence 
was  that  Lee  seized  them  as  assignee  of  Taylor,  that 
Fielding  was  the  true  owner,  and  that  the  goods  were 
in  the  order  and  disposition  of  Taylor  the  bankrupt^ 
and  that  Lee  was  qualified  by  12  ft  13  Yict  c.  106,  s. 
159,  to  plead  the  general  issue.  If  the  matters  I  have 
spoken  of  were  established  in  evidence,  they  constitute 
a  defence,  and  show  that  the  alleged  wrong  was  really 
authorised  by  the  Bankrupt  Act ;  and  there  certainly 
was  evidence  to  go  to  the  jury  on  these  points. 

But  the  great  argument  has  been  on  12  ft  18  Yict 
a  106,  s.  125,  by  which  there  must  have  been  an  order 
made  by  the  Bankruptcy  Court.  There  was  such  an 
order,  and  the  question  turned  on  its  validity.  The 
course  at  the  trial  seems  to  have  been  to  pass  by  the 
defendants*  rights  under  the  statute,  and  the  Judge 
looked  at  the  plea  of  justification,  and  then  at  the  new 
assignment,  and  held  this  defence  inadmissible.  The 
order  is  before  me,  and  the  question  is,  is  it  a  sufficient 
one.  In  ffeslop  v.  Baker  {loc,  eit,),  it  was  held  that 
the  order  must  be  made;  and  in  Quartermaine  v. 
BiUUaton  (loc  cU.)  there  was  a  general  order  in  the 
most  general  terms  for  sale  of  the  goods,  which  at  the 
time  of  the  bankruptcy  were  in  possession  of  the  bank- 
rupt, with  the  consent  of  the  true  owner ;  and  this 
Court  held  that  such  a  general  order,  unappropriated 
to  any  particular  goods,  was  not  a  co  mpliance  with  the 
statute.  But  the  order  here  is  more  specific  than  it 
was  in  that  case ;  in  reality  it  specifies  the  goods  and 
chattels  in  the  occupation  of  the  occupier  of '  *  The  Cross 
Keys."  The  object  of  the  statute  was,  that  where  cre- 
ditors had  dealt  with  persons  who  had  got  goods  in 
their  possession,  with  a  mere  colourable  property  in 
them,  and  for  the  purpose  of  thereby  obtaining  credit 
and  carrying  on  their  trade,  there  should,  if  bankruptcy 
supervened,  be  a  remedy  by  which  those  goods  might 
be  taken  for  the  benefit  of  the  creditors.     Here  constat 
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d$  earpore  to  a  oerUin  extent  what  goods  are  to  be 
taken.  I  should  have  come  to  this  line  of  reasoning 
without  the  aathority  of  Freshney  y,  Carrick  (1  H.  k 
N.  658) ;  bat  I  am  fortified  by  the  remarks  of  my 
Brother  Martin  there,  which  are  yery  much  what  I 
have  tried  to  express  here. 

Btuss,  J. — I  am  of  the  ssme  opinion.  There  is  no 
donbt  the  goods  were  in  the  possession  of  the  bank- 
rapt,  and  there  was  evidence  that  it  was  with  the  true 
owner's  consent  The  only  donbt  I  had  was  upon  the 
order ;  and  I  would  remark,  that  such  an  order  as  that 
in  Quartermaine  t.  BiUUeton  must  be  wrong,  for  it 
amounts  to  this :  "  exercise  the  power  the  law  gives  | 
you  over  any  goods  you  may  find.**  Here  it  was 
objected  that  it  was  not  stated  in  the  order  who  the 
claimant  was,  or  what  the  goods  were.  As  to  the  first 
objection,  my  Brother  Martin's  words  are  specifically 
applicable,  for  here  we  have  two  claimants,  Eenyon 
and  Fielding :  he  says  (Freahney  v.  Carriekf  1  H.  &  N. 
662),  "  the  attention  of  the  Commissioner  ought  to  be 
called  to  the  particular  goods,  but  the  order  need  not 
state  that  it  is  made  against  different  parties,  some  of 
whom  claim  one  part,  some  another  part  of  the  goods.'* 
Therefore,  in  such  a  case  as  this,  the  Commissioner  is 
not  bound  to  give  the  names  of  the  owners.  On  the 
other  point,  it  is  sufficient  to  say  they  were  the  goods 
in  the  public-house,  and  perhaps  this  was  the  best 
description  that  could  be  given  of  them. 

The  new  assignment  does  not  apply  to  the  pleas  of 
not  guilty  and  not  possessed.  As  to  the  plea  of  not 
guilty,  parties  acting  in  aid  of  the  High  Bailiff  had  as 
much  protection  ss  he  had,  and  might  plead  the  general 
issue  by  statute.  I  will  not  say  that  the  defence 
might  not  also  have  been  admissible  under  the  plea  of 
not  possessed.  The  only  issue  left  is  on  the  new  assign- 
ment, which  is  immaterial  for  the  present  purpose,  if 
the  defence  can  be  sustained  on  the  other  points. 

Ride  abMhiUfor  a  fiM>  trioL 
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BOXTKNE  V.  FOSBBOOKS. 


Traver — Oift  by  Married  Woman — Possesaan 
of  Donee  good,  except  against  Hiuhand. 

Fs  houtekt^aer  vxu  a  married  tooman  living  apart 
from,  her  hiuband,  who,  aftor  her  death,  applied  to  F 
for  her  trinkets  and  effects,  and  toas  refused.  She  gave 
and  trantferred  certain  articles  to  the  plaintiff,  her 
niece,  who  toas  put  to  school  by  F,  and  spent  her  holi- 
days with  him.  After  her  aunCs  death  the  plaintiff 
Uftihese  things  in  Fs  house  while  she  wtu  away  at  school, 
and  asked  him  to  take  care  of  them  for  her,  F  died 
while  the  plainUff  was  ahsenl  at  school,  and  his  executor 
refused  io  give  up  these  things  to  her: — 

Held,  that  the  plaintiff  had  sufficient  possession  to 
maintain  trover  and  trespass  against  the  executor,  though 
the  would  hone  had  no  such  right  as  against  the  huS' 
hand  of  her  aunt,  or  any  one  claiming  through  him. 


Detinue  and  trover  for  furniture,  trinkets,  ftc 

Pleas  :  To  the  1st  count,  non  detintt;  to  the  Snd, 
not  guilty ;  and  to  both,  that  the  goods  were  not  ths 
plaintiff's. 

The  plaintifl^  an  in&nt,  sued  by  her  iather  as  not 
friend,  and  the  defendant  was  the  executor  of  the  Uts 
Bev.  P.  Fosbrooke. 

In  the  year  1858,  the  plainti^  who  was  then  fite  or 
six  years  old,  came  on  a  visit  to  her  amit,  Smis 
Phillips,  who  was  living  as  housekeeper  with  the 
testator,  a  bachelor.  At  the  request  of  the  ta- 
tator,  the  plaintiff  continued  to  reside  with  her  lost 
in  his  house ;  and  he  put  her  to  school,  clothed  her, 
found  her  in  pocket-money  snd  traveUing  expenses, 
and  in  fact  almost  adopted  her  as  his  own  child.  In 
February,  1863,  the  aunt  died,  but  the  plaintiff  stin 
spent  her  holidays  as  before  at  the  testator's  hsost 
On  the  9th  of  January,  1864,  she  returned  to  school 
after  the  Christmas  holidays,  and  a  few  days  afte^ 
wards  the  testator  died,  leaving  her  a  legacy  and  u 
annuity.  The  defendant,  as  executor,  took  possesska 
of  all  the  effects  in  the  house  of  the  deeessed,  tod 
sent  the  plaintiff  such  of  them  as  were  labelled  vitli 
her  name.  She,  however,  laid  claim  to  seversl  otiie^ 
articles,  which  were  found  in  drawers  and  boxes  ii 
the  house,  on  the  ground  that,  though  not  kbelled, 
they  had  been  given  to  her,  some  of  them  by  ti» 
testator,  and  others  by  her  aunt;  and  that  the 
testator  had  promised  to  keep  them  for  her.  Tbfr 
defendant  refused  to  admit  such  claim,  and  aoM 
them  with  the  other  effects  of  the  testator;  whm- 
upon  the  plaintiff  brought  this  action.  The  tei* 
tator  often  remunerated  Susan  Phillips  with  giits 
instead  of  wages,  and  some  of  the  things  so  gira 
were  alleged  to  have  been  transferred  by  her  to  tits 
plaintiff. 

At  the  trial  before  Channell,  B.,  at  the  last  Leio» 
tershire  Assizes,  it  was  proved  that  Susan  Phillips 
was  married  in  1851,  but  that  she  had  only  lived  with 
her  husband  a  fortnight  after  the  manisge,  and  bsd 
never  taken  his  name,  nor  communicated  with  hin 
since.  It  also  appeared  that  after  Susan  Phillips' desth 
her  husband  came  to  tiie  testator^s  house,  snd  asksd 
for  her  watch  and  some  other  things ;  and  that  the 
testator  told  him  there  were  heavy  expenses  before  hs 
could  demand  them,  and  that  he  could  have  no  diiffl 
upon  them  as  he  was  living  in  adulteiy.  The  jvij 
found  a  verdict  for  the  plaintiff  for  25i,  the  value  of 
the  goods  claimed  by  her  as  gifts  from  her  aoat, 
thinking  that  as  to  them  there  was  a  sufiBcient  trtos- 
fer  of  possession ;  as  to  the  goods  claimed  throogh 
the  testator,  they  found  that  there  was  a  verbal  gift, 
but  no  transfer  of  possession. 

Under  these  circumstances,  a  verdict  was  entered 
for  the  defendant,  leave  being  reserved  to  the  plaintif 
to  move  to  enter  it  for  her  for  251,,  if  the  Coiut  should 
be  of  opinion  that  she  could  maintain  this  action, 
notwithstanding  that  her  aunt  was  a  maziied  wcsdmil 
A  rule  was  obtained  accordingly. 
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Keangf  Q.C.9  and  Mereweiher,  now  ahowed  came. 
The  goods  in  qnestion  were  the  property  of  the  hna- 
band  at  Law,  whatever  may  be  the  case  in  Equity. 

Lamphir  t.  Creeds  8  Yes.  699  ; 

Came  t.  Briu^  7  M.  A  W.  183  ; 

IL  V.  Frtfiich,  2Moo.  &  R.  268  ; 

Messenger  y.  CUurke^  6  Exch.  888. 
In  a  Court  of  Equity  the  husband  might  be  consi- 
dered a  trustee  for  his  wife,  but  that  will  not  ayail 
here.     See  an  ohiter  didum  of  Williams,  J.,  in 

Bird  V.  Pegrum,  22  L.  J.  C.  P.  166,  168. 
An  execution  creditor  of  the  husband  could  seize 
these  goods  under  a^.  fa, ;  and  it  is  his  name  that 
must  appear  in  an  indictment  for  stealing  them.  The 
wife  cannot  give  them  away  without  his  consent :  and 
in  whatever  form  she  receives  wages,  her  earnings  are 
ber  husband's; 

Walter  v.  ffodge,  2  Swans.  92  ; 

Bradshaw  v.  Beard,  31  L.  J.  C.  P.  273  ; 

Tubman  v.  Hopkins,  i  M.  k  Gr.  389. 
Equity  may  give  effect  to  an  actual  trust,  or  a 
trust  to  be  implied  from  conduct  or  agreement :  but 
there  is  no  authority  at  Law  for  vesting  a  power  of 
disposal  in  the  wife.  It  cannot  be  said  that  she 
could  dispose  of  these  things  as  her  paraphernalia ; 
for  a  married  woman  can  have  no  jtu  disponendi 
with  regard  to  things  her  right  to  which  is  merely 
founded  on  their  being  necessary  to  keep  up  her 
status. 

It  is  open  to  us  to  set  up  the  jti«  terHL 

CMalUy,  Q,0.,  and  Markby,  in  support  of  the 
rule. 

The  cases  dted  refer  to  the  title  of  the  husband,  or 
some  one  claiming  through  him,  as  against  the  wife ; 
bat  these  were  goods  taken  out  of  the  plaintiff's  pos- 
session by  a  wroug-doer,  and  if  the  defendant  justifies 
under  a/itf  tertii,  he  must  show  that  he  claims  under 
that  third  person, 

Wilbraham  v.  Swno,  2  Wms.  S.  47,  /. 
Even  if  a  person  has  no  right  of  possession,  but  is  in 
lawful  possession,  and   afterwards  loses  it,  he  can 
TTii^iiitfttfi  trover  against  a  wrong-doer. 

SuUon  V.  Buck,  2  Taunt.  802  ; 

Fyson  v.  Chambers,  9  M.  ft  W.  460 ;         • 

Herbert  v.  Bayer,  5  Q.  B.  965. 
The  case  of  Buckley  t.  Gross,  32  L.  J.  Q.  B.  129, 
is  distinguishable,  for  there  the  plaintiff's  possession 
was  clearly  against  the  consent  of  the  true  owner, 
and  acquired  by  an  act  of  spoliation. 

Though  the  husband  might  rightfully  claim  from 
the  wife,  he  could  not  rightfully  claim  from  her  donee, 
for  her  authority  to  give  will  be  presumed. 

Bingham  v.  Clements,  12  Q.  B.  260. 

Erlx,  C.J. — I  am  of  opinion  that  this  rule  should 
be  made  absolute.  The  plaintiff  claims  to  have  a 
right  to  recover  from  the  defendant  the  value  of  certain 
articles  of  which  the  defendant  has  taken  possession. 
They  were  in  the  house  of  the  testator,  and  the  defen- 


dant has  disposed  of  them  as  executor,  and  as  he 
thought  in  performance  of  his  duty.  The  claim  com- 
prised a  great  many  articles  appertaining  to  women's 
dress  and  ornaments,  and  the  great  contest  has  been, 
whether  the  property  in  them  has  passed  to  the  plain- 
tiff. As  to  many  of  them  the  jury  say  it  has  not ;  but 
there  is  a  class  of  articles,  of  the  value  of  251.,  as  to 
which  the  juiy  find  that  they  were  given  to  the 
plaintiff  by  her  aunt,  and  that  the  possession  was 
transferred.  It  is  a  rule  of  law  that  property  cannot 
pass  by  words  of  gift  without  transfer  of  possession, 
and  therefore  the  contest  has  been,  whether  these 
things  were  given  and  transferred,  and  the  jury  found 
they  were. 

It  is  objected  by  the  defendant  that  the  aunt,  who 
had  the  manual  holding  of  these  articles,  was  a  married 
woman,  and  that  her  husband  was  alive ;  and  that 
therefore  by  law  the  articles  were  really  the  property 
of  the  husband,  so  that  the  gift  had  no  operation, 
and  the  husband  could  come  at  any  time  and  take 
them.  The  learned  Judge  was  right  in  saying  that 
such  was  the  law  of  England.  I  do  not  say  anything 
against  an  authority  being  presumed  in  tiie  wife  to 
give  away  these  things,  she  having  been  left  by  her 
husband  for  fourteen  years,  and  allowed  to  receive 
some  of  these  things  as  gifts.  But  here,  I  think,  the 
plaintiff  did  not  derive  any  property  as  against  the 
husband  of  her  aunt.  The  question  is,  who  is  the 
party  against  whom  her  right  is  asserted  f  If  the 
husband  had  taken  the  things,  the  niece  would  have  had 
no  right  against  him  ;  but  I  think  she  can  mRintaiTi 
this  action  against  Fosbrooke,  because  a  person  having 
lawful  and  quiet  possession  of  an  article  has  a  right 
to  recover  its  value  if  a  wrong-doer  comes  and  takes 
it  away.  If  such  person  were  authorised  by  the 
owner,  he  would  not  be  a  wrong-doer ;  but  it  is  other- 
wise if  he  takes  it  without  a  colour  of  title.  That 
is  the  result  of  the  well-known  case  of  Armory  t. 
JklanUrie  (1  Smith's  L.  C),  and  the  other  cases  put 
by  Mr.  Markby,  and  is  a  familiar  principle  of  law. 
Though  the  plaintiff  was  a  school  girl,  visiting  the 
testator,  and  receiving  these  presents  from  time  to 
time,  and  leaving  them  at  his  house,  yet  in  law 
I  think  she  was  in  possession  of  them.  Possession 
is  a  very  ambiguous  term.  These  articles  were, 
some  of  them  put  in  boxes  in  the  house  where 
the  plaintiff  was  almost  an  adopted  child,  and  others 
she  handed  over  to  the  testator,  and  asked  him  to  keep 
for  her ;  he  acquiesced  in  that,  and  they  remained  in 
her  possession  by  his  hand,  and  by  being  placed  by 
him  in  the  drawers  in  which  they  were  found  after  his 
death.  They  were  quite  as  much  in  her  possession  as, 
in  the  case  of  Fyson  v.  Chambers  {loc  ciL),  the  goods 
were  in  the  possession  of  Fyson.  The  defendant,  no 
doubt  took  them  with  the  intention  of  doing  his  duty  as 
^  executor,  and  if  he  had  come  in  in  any  manner  under 
the  husband,  there  would  have  been  no  cause  of  action 
'  against  him.  But  the  husband  did  come  forward  and 
I  claim  them,  and  the  testator  sent  out  a  message  to 
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him  that  he  had  no  right  to  them,  as  he  was  llTiiig  in 
adnltery.  The  testator  was  no  donbt  wrong  in  his 
law,  bat  it  is  clear  he  did  not  recognise  the  husband's 
title,  and  that  consequently  he  kept  on  holding  them 
on  the  same  terms  as  before.  That  being  so,  I  am 
obliged  to  come  to  the  conclusion,  that  the  plaintiff  is 
entitled  to  maintain  this  action. 

Keating,  J.— I  am  of  the  same  opinion.  If  the 
defendant  had  been  in  a  position  to  obtain  title  from 
the  husband,  he  would  have  had  a  good  answer  to  this 
action ;  and  that  is  the  only  question  on  which  the 
Judge  at  the  trial  expressed  his  opinion.  The  defen- 
dant's testator  rejected  the  title  of  the  husband,  and 
the  jury  found,  though  with  reference  to  another  ques- 
tion, that,  in  fact,  possession  had  been  transferred  by 
the  wife  to  her  niece.  Therefore  the  possession  was 
in  the  plaintiff,  and  there  is  nothing  in  the  case  to 
show  that  the  defendant  obtained  a  position  which  can 
ayail  against  that 

Smith,  J.— I  am  of  the  same  opinion.  It  is  dear 
the  defendant  had  no  right  to  these  goods;  and  his 
testator  disclaimed  the  husband's  title  when  he  claimed 
them.  The  question,  and  the  only  one  which  arises, 
is,  had  the  plaintiff  such  possession  as  to  entitle  her 
to  maintain  this  action  f  and  I  think  it  is  impossible 
to  say  she  had  not  possession  as  against  all  the  world, 
except  the  husband.  There  was  a  gift  to  the  niece, 
and  it  is  clear  she  must  hare  been  in  possession  on  the 
finding  of  the  juiy,  who  said  that  the  gift  was  good, 
supposing  the  aunt  was  sole.  That  possession  was 
never  divested  out  of  her,  for  she  either  kept  the 
things  herself  or  left  them  in  the  house  on  the  under- 
standing that  they  were  hers.  She  has,  therefore,  a 
good  title  as  against  everybody  but  the  real  owner. 
Buckley  v.  Oroaa  {loe,  eit.),  was  only  a  case  of  pos- 
session by  those  who  had  intercepted  the  tallow,  and 
does  not  interfere  with  the  general  rule.  Crompton, 
J.,  there  says,  **  no  doubt  bare  possession  is  sufficient  to 
maintain  trover  or  trespass  as  against  a  wrong-doer  who 
takes  the  article  from  tiie  person  having  possession.  It 
does  not,  however,  appear  to  me  that  the  plaintiff  was 
<  the  finder'  within  the  case  of  AtTnory  v.  Jklamirie  ; 
he  rather  became  possessed  of  the  tallow  feloniously  or 
fraudulently,  and  he  was  not  a  me^e  innocent  finder." 
Here  the  plaintiff  was  a  perfectly  innocent  holder. 

BtiU  absoluU, 


fix.  Ch. 

6  Feb.  1865. 


Cakseon  «.  The  Chabino 
Cross  Railway  Cox- 

PANT. 

Coram— Pollock,  C.6.,  CRomroir,  andMELLOB,  JJ., 
Beakwsll,  Channell,  and  Figott,  BB. 

8  &  9  Vict  c.  18,  9.  GA-^'' Lands  or  any  in- 
tertU  therein^' — Compeniaiiofnr^OoodrwiU'^ 
Trade  ProfiU. 

Held,  on  ik6  atUhority  of  Rlcketts  v,  Motropolitaa 


'  Railway  Company,*  thai  a  lots  of  tnuU  pnJtU  in  fks 
'  plaintiff*  s  Ifunnets,  as  a  baker,  caused  by  the  tmfCfrary 
,  chstrudwn  of  a  tkoroikghfare  by  the  defendaxUs  raOway^ 
^  is  not  a  stUo'ect  qfeompensaHon  under  S  df  9  VieL  c  18» 
8.  68;- 

This  was  an  appeal  against  a  judgment  of  the  Court 
of  Common  Pleas,  discharging  a  rule  to  set  aside  a 
verdict  for  the  plaintii!^  and  enter  a  nonsuit,  reported 
4  N.  R.  150,  s.  c.  88  L.  J.  C.  P.  833. 

Shield  {Liish,  Q.a,  and  W.  H.  MeOor  with  him) 
was  stopped  by  the  Court 

[Pollock,  C.B.— We  are  all  of  opinion  that  the 
judgment  given  two  days  ago  by  this  Courts  in 

jRieketts  v.  The  Metropolitan  RaUwisy  Oompnty, 
goyems  the  present  case.] 

ff,  Giffard  (MaeJaehlan  with  him).    In 
Eicketts  v.  The  Metropolitan  Jtailtoay  Company, 
there  was  not  a  total  obstruction  of  traffic,  thera  was  s 
hoarding  erected  which  was  only  an  impediment.     In 
this  case,  for  a  short  time,  there  was  a  total  ohstmc- 
tion. 

[Chankell,  B. — ^The  judgment  of  this  Court  in 
Iticketts  V.  The  Metropolitan  Railway  Company, 
overrules  the  decision  of  the  Common  Pleaa  in  the 
case,  in  express  terms.] 

The  Court  reversed  the  judgment 

Judgment  reversed. 


Ex.  Ch. 

6  Feb.  1665. 


DOOOETT  V,  CaTTOK. 


Corsm— Pollock,  C.B.,  Csokftok  and  Hbllok,  JJ., 
Bramweli^  Chaknell  and  Pioott,  BB. 

16  &  17  Vict.  c.  119— Oaminff—'' Ploce'"— 
Oumer  and  Occupier* 

The  shade  ofatru  ina  public  park  is  not  a  "place'* 
within  the  meanit^  of  the  Act  for  the  supprtaaion  e] 
beUing-houses,  16  dt  17  Vict,  c  119. 

Appeal  against  a  decision  of  the  Court  of  Conmuo 
Pleas,  making  absolnte  a  rule  to  enter  a  verdict  for 
the  phdntifl;  reported  5  K.  R.  182 ;  a.  a  34  L.  J. 
C.  P.  46. 

Hayes,  SevjL 

The  action  in  this  case  was  brought  to  recover 
money  received  by  the  defendant  as  a  deposit  on  a  bet, 
and  (was  founded  on  the  5th  section  of  16  ft  17  Vict 
c.  119,  the  Act  for  the  suppression  of  betting-hoases. 
The  4th  section  of  that  Act  provides,  that  "any  per^ 
son,  being  the  owner  or  occupier  of  any  house,  office, 
room,  or  place"  used  for  the  purposes  of  betting,  or 
any  person  acting  for  the  owner,  or  any  one  having  tiie 
care  and  management  of  the  business  receiving  any 
money  as  a  deposit  on  a  bet,  is  liable  to  a  penalty  of 
502.  And  then  the  5th  section  authoriies  the  reco* 
very  of  any  money  received  by  *'  any  anch  penon 
-  -^  I  - 

*  To  be  reported  next  week. 
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aforesaid"  as  a  deposit  on  a  bet.  The  words  **sucli 
persons,**  evidently  refer  to  the  preceding  section.  The 
question  in  this  case  is,  whether  the  shadow  of  a  tree 
is  a  '<  place  "  within  the  meaning  of  the  statute.  The 
substantial  ground  on  which  the  judgment  of  the 
Court  below  proceeded  was,  that  the  defendant  had 
** frequented"  this  place.  But  that  is  not  sufficient. 
The  4th  section  shows  that  the  place  must  be  one  not 
only  capable  of  occupation,  but  owned  or  occupied. 
The  words  in  the  4th  section  are,  "  house,  office,  room, 
or  other  place ;"  it  is  clear,  therefore,  that  the  mean- 
ing of  the  word  "place  "  is  restricted  by  that  of  the 
words  which  precede  it. 

[Cbompton,  J. — The  only  question  is  the  meaning 
of  the  words  "owner  or  occupier."  Was  the  defen- 
dant in  occupation  ?] 

[BLACKBUitN,  J. — ^The  5th  section  carries  out  the 
provisions  of  the  4th.  If  the  defendant  was  liable  to 
the  penalty  under  the  4th  section,  then  he  is  liable 
here.] 

YealmarL 

It  is  not  necessary  to  hold  that  the  person  against 
whom  this  action  is  brought  must  fall  within  the 
description  in  the  4th  section.  He  may  be  a  per3on 
** using"  a  betting-house  within  tlie  first  three  sec- 

ons.  The  Act  was  especially  framed  so  as  to  include 
not  only  the  owner  of  the  house,  but  those  who 
frequented  the  house  for  the  purposes  of  betting.  This 
is  clearly  a  place  within  the  meaning  of  the  Act. 

[Pollock,  C.B.— All  the  Court  agree  that,  under 
other  circumstances,  this  might  have  been  a  place 
within  the  meaning  of  the  Act ;  but  the  Act  requires 
A  place  with  an  owner  or  occupier.] 

PoUiOCX,  C.B.— We  are  aU  of  opinion  that  the 
Judgment  of  tho  Court  below  should  be  reversed. 
Nothing  is  noticed  in  that  judgment  except  the  fact 
that  the  loeus  in  quo  might  be  a  place  within  the 
meaning  of  the  statute.  I  should  so  far  agree  with 
that  judgment,  that  the  fact  of  its  being  an  open  place 
without  a  house,  office,  or  room,  would  not  preven^  its 
being  a  plaoe,  if  it  appeared  that  there  was  an  owner 
or  occupier,  or  the  possibility  of  there  being  one. 
That  does  not  appear  in  the  present  case. 

Crompton,  J. — I  am  of  the  same  opinion.  I  quite 
Agree  with  the  Lord  Chief  Baron  in  what  he  said  about 
the  word  **  place. "  The  present  case  does  not  come 
within  the  statute ;  for  looking  at  tho  prcsbible  we 
find  that  this  Act  was  passed  in  consequence  of  a  kind 
of  gaming  having  sprung  up  by  the  opening  of  betting- 
bouses,  and  the  receiving  of  money  in  advance  by  the 
owners  ov  occupiers  of  sucb  houses.    The  4th  section 


refers  to  part  of  the  mischief  mentioned  in  the  pre- 
amble of  the  Act,  that  is  to  the  receiving  of  money 
in  advance  by  the  owner  or  occupier  of  tho  betting- 
houso.  Then  follows  the  5th  section,  which  carries 
out  the  4th,  and  gives  the  person  who  has  X)aid  money 
as  a  deposit  on  a  bet  a  remedy  he  would  not  other- 
wise have  posssessed.  For  the  plaintiff  and  defendant 
being  in  pari  delido,  no  action  would  lie,  unless  spe- 
cially allowed.  The  words  "such  person"  then  in 
the  5th  section,  refer  back  to  the  4th  section,  and 
mean  owner  or  occupier,  &c.  But  in  this  case  it 
cannot  be  said  that  the  defendant  was  owner  or  occupier 
of  the  place  in  question. 

Bramwell,  B.— I  think  the  judgment  of  the  Court 
below  must  be  reversed  ;  but  I  am  very  reluctant  to 
state,  as  a  reason  for  reversing  it,  that  the  4th  and  5th 
sections  apply  only  to  the  owner  or  occupier,  or  person 
acting  on  his  behalf.  The  words  in  the  2nd  section 
are,  "  Every  house,  &c.,  opened,  kept,  or  used  ; "  and 
the  words  in  the  4th  section,  "Any  person  having  the 
care  or  management,"  &c.,  seem  to  refer  to  the  word 
"used"  in  the  2nd  section.  I  think,  therefore,  that 
any  person  would  bo  liable,  whether  owner  or  not,  who 
used  the  house,  &c.,  and  had  the  care  or  management 
of  the  business.  But  in  this  case,  the  defendant  can- 
not in  any  sense  be  said  to  have  opened,  kept,  or  used 
this  place.  There  is,  in  faet,  no  place  capable  of  being 
used.  I  put  my  judgment  on  tho  ground  that  this  is 
not  a  place  within  the  statute. 

Channell,  B. — I  am  of  opinion  that  the  judgment 
must  be  reversed,  and  I  agree  with  the  reasons  given 
by  the  Lord  Chief  Baron.  I  think  that  the  provisions  of 
this  Act  extend,  not  only  to  an  owner  or  occupier,  but 
also  to  a  person  receiving  money  and  acting  for  the 
owner. 

Blackburn,  J.— I  think  that  the  judgment  must 
be  reversed.  The  5  th  section  of  the  Act  refers  back 
to  the  4th,  and  applies  to  the  same  persons  who  are 
liable  to  a  penalty  under  the  4th  section— that  is,  to 
the  owner  or  occupier,  &c.  It  must,  therefore,  be 
shown  that  the  defendant  belongs  to  one  of  these 
classes;  but  that  does  not  appear.  The  plaintitf, 
indeed,  seems  to  have  been  quite  as  much  in  occupa- 
tion as  the  defendant. 

Meulor,  J. —I  am  of  the  same  opinion,  and  I  agree 
with  my  Brother  Bramwell  that  this  is  not  a  place 
within  the  statute. 

PiooTT,  B.— I  think  tho  judgment  must  be  reversed 
for  tho  reasons  given  by  my  Brother  Bramwell. 

Judgment  reversed. 


Vol.  V. 
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EQUITY. 


Houfle  of  .Lords.  |   p^^ker  r.  Tootal. 
14,  16,  17  Feb.  1865.    J 

Pr«9en^— The  Lord  Chancellor,  Lord  Cranworth, 
and  Lord  Chelmsford. 

WiU,  Comtruction — Estates  Tail  hy  Implication 
—Gifts  to  a  Class. 

A  testator  gavt  an  estate  to  Tfor  life,  with  remainder 
to  his  "first  son  severally  and  successively  in  tail 
male,"  and  for  want  of  sttch  lawful  issue,  either  by  T 
orhyj,  then  to  his**  daughters  and  their  children  in 

Held,  1st,  that  Twos  tenant  for  life,  and  estates  tail 
were  given  to  the  first  and  other  sons  ofT: 

Semble,  2ndly,  that  estates  tail  were  given  hy  impli- 
cation to  T  and  J,  after  the  estates  tail  of  the  fir^  and 
other  sons  of  T : 

Held,  ^rdly,  that  the  child  of  a  daughter  who  died 
before  the  date  of  the  %nll  could  not  take. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Exchequer  Chamber,  affirming  a  judgment  of  the 
Court  of  Exchequer  in  an  action  of  ejectment  brought 
against  the  defendant  in  Error. 

The  question  involved  related  to  the  construction 
of  the  will  of  Thomas  Chorlton,  who  died  in  1799,  and 
whose  will,  so  &r  as  material,  was  as  follows  : 

''  I  give  and  devise  unto  mj  grandson,  Thomas 
Chorlton,  son  of  the  late  Richard  Chorlton,  all  that 
my  estate  where  I  now  live,  and  known  by  the  name 
of  Waste  Estate,  now  in  the  tenure  or  holding  of 
lliomas  Walker,  his  assigns,  or  under-tenants,  for  his 
own  use  during  his  natural  life,  with  remainder  to 
the  first  son  of  the  body  of  the  said  Thomas  Chorlton 
lawfully  begotten  severally  and  successively  in  tail 
mole  of  the  name  of  Chorlton,  and  for  want  of  such 
lawful  issue  of  that  name  either  by  my  said  grandson 
Thomas  Chorlton  or  my  son  James  Chorlton,  then  I 
give  and  devise  the  said  estate  where  1  now  live  and 
the  Waste  Estate  amongst  my  daughters  and  their 
children,  share  and  share  alike^  to  hold  unto  them, 
his,  her,  or  their,  heirs  for  ever,  as  tenants  in  com- 
mon, but  not  as  joint  tenants.'* 

The  testator  left  surviving  his  grandson  Thomas 
his  heir-at-law,  and  also  his  son  James  who  died  in 
1804  (leaving  one  son  who  died,  without  issue,  in 
1823),  and  several  daughters. 

In  1810  Thomas,  the  grandson,  suffered  a  recovery, 
and  then  sold  and  conveyed  the  estate  to  one  Craven, 
under  whom  the  respondent  claimed. 

Thomas,  the  grandson,  died  in  October,  1838, 
without,  as  was  admitted  at  the  bar,  having  had  any 


son,  who  had  attained  majority,  or  was  alive  at  the 
date  of  the  recovery.  ! 

In  July,  1858,  the  present  action  was  brought  by  the 
real  representative  of  a  son  of  Ann  Barrow,  one  of  tb« 
testator's  daughters.  Ann  Barrow  had  died  before 
the  date  of  the  will,  but  her  son,  under  whom  the 
appellant  claimed,  survived  the  testator.  A  specUl 
case  was  stated,  and  came  on  for  argument  before  the 
Court  of  Exchequer,  when  the  Court,  without  ugOf 
ment  and  without  expressing  any  opinion,  gave  t  pro 
formd  judgment  for  the  defendant,  whereupon  Error 
was  brought  in  the  Exchequer  Chamber. 

The  Court  of  Exchequer  Chamber  affirmed  th» 
judgment  of  the  Court  below,  intimating  that  they 
did  so  in  deference  to  previous  decisions  on  the  sune 
will. 

The  previous  proceedings,  with  regard  to  the  will, 
were  as  follows — 

Upon  the  contract  for  purchase  from  Thomas,  the 
grandson.  Craven,  the  purchaser,  objected  to  the  title, 
on  the  ground  that  Thomas  was  not  seised  in  fee. 
Thereupon  Thomas  filed  a  bill  for  specific  performance. 
A  reference  as  to  title  was  made  to  the  Master,  who 
reported  in  favour  of  the  title.  Exceptions  to  the 
report  were  taken  by  the  defendant,  and  on  tiie  hetr- 
ing  of  such  exceptions  a  case  was  sent  from  Chanoerf 
to  the  Court  of  King's  Bench  for  its  opinion,  when 
the  Court  of  King's  Bench  certified  that  Thomas  took 
under  the  will  an  estate  in  tail  male,  and  that  he  hid 
by  the  recovery  acquired  the  fee  simple.  This  certi- 
ficate was  confirmed  by  Lord  Eldon,  the  then  Lord  Chin* 
cellor,  and  specific  performance  was  decreed  against 
Craven. 

Shortly  after  the  completion  of  the  pnichaae, 
Craven  mortgaged  the  property  to  one  Rushton,  who 
filed  a  bill  for  foreclosure  in  the  Court  of  Exchequer  in 
Equity.  By  the  decree  made  in  that  causey  the  pro- 
perty was  ordered  to  be  sold.  William  Croft,  the 
purchaser  of  certain  of  the  lots,  including  the  premise* 
the  subject  of  the  present  appeal,  objected  to  the 
title.  A  reference  as  to  the  title  was  made  to  the 
Master,  who  certified  that  a  good  title  could  be  made. 
Croft  then  filed  exceptions  to  this  report,  and  the 
exceptions  were  argued  before  the  Court,  when  jod^* 
ment  was  reserved.  Subsequently  Chief  Baron 
Richards  delivered  the  judgment  of  the  Conrt,  orer- 
ruling  the  exceptions,  and  confirming  the  report 

Reports  of  these  proceedings  will  be  found  in  the 


Rushton  V.  Craven,  12  Pr.  599  ; 
Mellish  V.  Mellish,  2  B.  &  C.  534  ;  3  Dow.  k  Ry- 
898. 
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Mamsiy,  Q.C.,  and  Hardy,  for  the  appellant,  con-  i 
tended  that  Thomas,  the  grandson,  took  only  for  life,  i 
with  remainder  either  to  his  first  son  or.  to  his  first ' 
and  other  sons  in  tail  male,  with  remainder  by  impli-  ! 
cation,  either  to  James'  first  son,  or  to  his  first  and  [ 
other  sons  in  tail  mole  (according  as  Thomas*  first ! 
son  only,  or  his  first  and  other  sons  should  be  held  , 
entitled  to  estates  tail),  with  remainder  to  the  daughters  ' 
and  their  children  in  fee,  which  last  would  be  a  i 
vested  remainder,  and  consequently  unaffected  by  the  { 
recovery.  | 

They  insisted  that  the  expression   "such  lawful  i 
issue,"  so  far  as  it  referred  to  Thomas'  issue,   was  > 
strictly  referential,  and  used  merely  to  express  the 
termination  of  the  estates  previously  given,  whatever 
those  estates  might  be. 

Baker  v.  Tucker,  8  H.  of  L.  Oa.  106  ; 

BlaekboTih  v.  Edgley,  1  P.  Wms.  600  ; 

Lewis  V.  Waters,  6  East,  336  ; 
but  that  with  regard  to  James'  issue,  "such  "  could 
not  be  referential,  inasmuch  as  no  estates  had  been 
previously  given  to  any  of  them,  and  that  conse- 
quently it  becomes  necessary  to  imply  similar  estates 
in  the  son  or  sons  of  James,  as  those  to  which  the 
son  or  sons  of  Thomas  should  be  held  entitled  to, 

WiUeinaon  v.  Adam,  1  Yes.  &  B.  466 ; 

BvoM  V.  AHley,  3  Burr.  1570  ; 
[Lord  Cranwobth  observed  that  that  case  had  been 
overruled.] 

Tenny  v.  Agar,  12  East,  252  ; 

Daimtry  v.  DairUry,  6  T.  B.  307. 
They  dwelt  upon  the  anxiety  evinced  by  the  tes- 
tator to  keep  the  estate  in  the  male  line,  as  making  it 
most  improbable  that  he  should  have  left  a  chasm 
between  the  estates  given  to  Thomas*  sons  and  those 
given  to  the  daughters  and  their  children. 

Sir  Hugh  Cairns,  Q,C.,  and  Leufin,  for  the  re- 
spondent. 

Ist  If  there  is  any  room  for  implication  here, 
Thomas  must  have  an  estate  tail,  either  immediately 
or  in  remainder  after  the  estates  limited  to  his  sons. 
£ven  apart  from  implication,  *'  sons,"  is  often  a  word 
of  limitation, 

Rohinson  v.  Robinson,  2  Yes.  225  ; 

Mdlish  V.  Mdlisk,  2  B.  &  G.  520  ; 

Doe  V.  Garrod,  2  B.  &  Ad.  87  ; 

Doe  V.  Davies,  4  B.  &  Ad.  43 ; 

MaggeU  v.  Bealy,  5  Bing.  248  ; 

Letffis  V.  Puxley,  16  M.  &  W.  733. 
The  word  '*  such  "  is  sometimes  referential,  some* 
times  not— there  is  no  fixed  rule.  Here  "such" 
lawful  issue  means  simply  "  male  "  lawful  issue.  The 
manifest  intention  of  the  testator  is,  that  the  estate 
shall  not  go  to  his  daughters  till  all  his  male  de- 
scendants are  exhausted ;  and  for  that  purpose  estates 
tail  must  be  given  to  Thomas  and  James.  Estates 
tail  cannot  be  given  to  Jamesf  sons  by  virtue  of  such 
words  tm  these — ^that  would  be  unheard  of;  to  let 


them  in,  an  estate  tail  must  be  given  to  James ;  and 
if  to  James,  then  to  Thomas  also.  Estates  tail  in  the 
first  and  other  sons  of  Thomas  would  not  provide  for 
all  his  possible  male  issue ;  such  limitations  would, 
under  the  old  law,  leave  the  issue  of  his  eldest  son 
unprovided  for,  if  such  son  had  died  before  the 
testator. 

Doe  V.  Gallini,  5  B.  &  Ad.  621 ; 

2  Jarm.  Wills,  456  ; 

Doe  V.  Halley,  8  T.  B.  5  ; 
2nd.  If  no  estates  at  all  are  to  be  raised  by  impli- 
cation, then  the  limitation  to  the  daughters  was 
clearly  a  contingent  remainder,  and  destroyed  by  the 
recovery.  There  is  no  necessity  here  for  implying 
previous  estates  tail  in  order  to  support  the  gift  to 
the  daughter. 

Jack  V.  Fetherston,  2  Hud.  &  B.  320  ; 

CoU  V.  SeweU,  4  Dr.  &  W.  1 ;  2  H.  of  L.  Ca.  186 ; 

Feame  Cont  Bem.  522,  note  9. 
Srd.  At  all  events  the  appellant  is  entitled  to  nothing. 
He  cannot  possibly  claim  under  a  gift  to  "my 
daughters  and  their  children,"  when  his  mother  was 
not  alive  even  at  the  date  of  the  wilL  There  is  no 
case  exactly  in  point,  but 

Clay  V.  PenningUm,  7  Sim.  370, 
and  the  other  cases  cited  in 

2  Jarman,  726, 
may  illustrate  the  question. 
They  also  cited, 

Gardiner  Y,  Sheldon,  1  Freem.  11 ; 

Lanesborough  v.  Fox,  Gas.  t.  Talb.  262 ; 

Banelagh  v.  Ranelagh,  12  Beav.  200  ; 

Neighbour  v.  HiurUw,  28  Beav.  33 ; 

BamU  V.  Bamet,  29  Beav.  289. 

Manisty,  0.(7.,  in  reply. 

The  Lord  Ghakcbllor,  in  moving  that  the 
appeal  be  dismissed,  said,  that  their  Lordships  were 
asked,  on  the  construction  of  a  difficult  will,  to  sub- 
vert a  conclusion  which  had  been  arrived  at  by  the 
Gourt  of  King's  Bench,  confirmed  by  Lord  Eldon  in 
1812,  and  adhered  to,  after  a  long  aigument,  by  the 
Lord  Ghief  Baron  in  1823.  The  interval  of  time  since 
1812  must  have  given  rise  to  a  well-founded  confi- 
dence on  the  part  of  the  owners  of  the  estate  that  they 
had  a  right  to  rely  upon  those  decisions.  Yet,  in 
strictness  the  law  allowed  of  the  question  being 
opened. 

It  appeared  to  him  that  thera  was  a  clear  gift  for 
life  to  Thomas.  Then  followed  the  difficulty.  The 
sentence  which  gave  an  estate  to  the  *' first  son  of 
Thomas  severally  and  successively"  was  seemingly 
deficient  It  was  reasonably  clear  from  the  formula 
used,  that  the  deficiency  must  be  made  up  by  adding 
the  words  '*and  other  sons,"  otherwise  the  words 
"severally  and  successively"  would  in  reality  be 
struck  out.  With  regard  to  the  words  "  for  want  of 
such  lawful  issue,"  the  difficulty  was»  whether  they 
were  meant  to  imply  nothing  more  than  the  tormina- 
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tion  of  the  estates  previously  giveu.  The  appellant 
contended  that  the  simple  roferential  meaning  of  the 
word  **such"  was  well  established.  On  the  other 
hand,  the  respondent  argued  with  great  force,  that 
those  words  indicated  a  special  intention  of  the  tea- 


Here  his  Lorahip  was  unable  to  find  in  the  expres- 
sion as  amplified  by  him,  anything  like  a  plain  indi- 
cation of  intent,  that  the  first  and  other  sons  of  James 
were  to  hare  estates  tail,  nor  did  he  find  seek  impli- 
cation  necessary  to   support   the  gift  over  to  th^ 


tator  to  provide  for  all  male  issue  of  his  loins  bearing  i  daughters.  It  was  a  wholesome  rule  that  the  lan- 
his  name.  The  contingency  had  been  put  of  the  first  '  guage  of  a  testator  must  be  construed  in  conformity 
son  of  Thomas  dying  t>ofore  the  testator,  and  leaving  !  with  his  intention,  but  that  must  not  be  an  intent  to 
male  issue,  who  would  not  be  provided  for.  It  was  be  gathered  from  extrinsic  grounds,  but  an  intent  the 
therefore  argued  that  the  referential  force  of  the  word  grounds  for  imputing  which  most  be  derived  from  tk 
*  such  "  was  entirely  satisfied  by  holding  it  to  relate    will.     If  the  language  referring  to  the  sons  of  Jams 


could  be  satisfied  by  reference  to  a  contingency,  thea 
there  would  be  no  grounds  for  giving  those  words  & 
more  extended  signification,  and  his  Lordship  conld 


to  the  antecedent  "male,"  and  that  "such  lawful 
issue"  simply  meant  "male  lawful  issue."  If  that 
were  the  reasonable  interpretation  of  the  terms,  it 

would  annex  to  the  estates  tail  expressly  given  to  I  jind  no  warrant  in  what  was  written  for  raising  such 
the  sons,  a  direction  that  the  estate  should  not  go  '  estates.  Whether  Thomas  then  was  entitled  in  tail 
over  till  after  a  general  failure  of  male  issue,  in  or  for  life  only,  the  claim  of  the  appellant  wonld 
which  case  the  House  woidd,  according  to  a  well-  |  equally  faiL  His  Lordship  then  stated,  that  he  liad 
known  rule,  imply  an  estate  in  tail  male  in  Thomas,  not  Avoided  those  questions,  although  it  had  not  been 
after  the  estates  tail  of  his  sons :  he  thought  that  necessary  for  him  to  enter  on  them,  as  there  vis  a 
must  be  the  interpretation  of  the  certificate.  His  |  ftirther  ground  on  which  the  appeal  must  be  dis- 
Lordship,  after  referring  to  certain  traditions  of  the  '  missed.  The  appellant  had  failed  to  bring  himBelf 
Bar,  as  showing  that  Lord  Eldon  was  not  in  the  habit 


of  accepting  certificates  of  the  Judges  without  criticism, 
and  that  he  would  not  have  forced  the  title  upon  a  pur- 
chaser if  he  had  thought  it  doubtful,  continued,  that 
the  construction  which  gave  an  estate  tail  to  Thomas, 
though  not  carrying  the  doctrine  of  the  referential 
force  of  "  such  "  to  the  length  to  which  it  had  been 
carried  in  some  cases,  yet  would  not  only  give  effect 
to  every  word  in  the  will,  but  would  also  make  them 
give  an  estate  tail  to  James,  whereby  the  whole  series 
of  gifts  would  become  complete.    If  that  construction  | 
was  not  right,  the  only  other  construction  was,  that 
no  estates  were  to  be  implied  at  alL     The  words  "for  • 
want  of  such  issue,"  &c.,  might  mean,  if  expanded, 
"  in  default  of  such  issue  male  by  my  son  Thomas»  as 
would  be  entitled  to  take  imder  the  antecedent  limi-  ' 
tations  of  my  will,  and  also  in  default  of  such  issue  of 
my  son  James  as  would  be  entitled  under  similar  limi- 
tations to  the  sons  of  James."    Would  such  words 
give  estates  to  the  sons  of  James,   or  would  they 
merely  refer  to  an  event  on  which  the  estates  of  the 
daughters  were  contingent?     His  Lordship   agreed 
with  a  remark  made  at  the  Bar,  that  on  the  doetrine 
of  implication  the  older  cases  were  not  safe  authori- 
ties.  Implication  might  be  founded  either,  first,  on  an 
elliptical  form  of  expression,  which  involved  some- 
thing else  ;  or,  secondly,  on  the  form  of  the  gift,  or  a 
direction  to  do  something  which  could  not  be  done 
without  implying  or  involving  something  else.    If  one 
l^e  an  estate  to  his  heir-at-law  after  the  death  of 
A  B,  as  the  form  of  gift  showed  the  heir  was  not  to 
take  till  after  tiie  death  of  A  B,  and  as  the  estate 
in  the  interim  must  either  escheat  or  go  to  A  B,  the 
law  gave  *it  to  A  B.    Again,  if  one  estate  were  given 
to  A  in  tail,  and  another  to  B  in  tail,  and  "  if  both 
die  without  issue  "  to  X,  tiiere  cross  remaindsiB  were 
impli»'' 


within  the  compass  of  the  residuary  gift  to  "mr 
daughters  and  their  children."  The  gift  to  the 
daughters  was  clearly  a  gift  to  a  class,  and  as  tiut 
class  must  be  determined  by  the  state  of  things  at  tbe 
date,  either  of  the  wiU,  or  of  the  death,  it  was  cWr 
that  Ann  Barrow  was  not  one  of  that  class.  Then 
came  the  words  "their  children,*'  the  whole  ckusevas 
read  by  the  appellant  as  equivalent  to  "  my  danghtets 
and  the  children  of  my  daughters.**  But  there,  the 
word  "daughters"  as  used  in  the  second  pUce,  hid 
a  difbrent  meaning  from  that  which  it  had  in  the  first 
place.  It  was  dear  to  his  Lordships  that  the  void 
"  their  "  connected  the  children  with  the  persons  wh 
constituted  the  daas  first  mentioned,  and  with  nw 
other. 

Lord  Cranwobth  was  clearly  of  opinion,  that 
the  last  point  was  oondusive.  His  Lordship  eouli 
not  help  suspecting  that  the  testator  meant  to  io- 
elude  the  children  of  deceased  danghteo^  but  to  hoU 
them  entitled  would  be  to  make  a  will  for  him. 
"My  daughters'*  could  only  mean  these  hriog 
at  the  date  of  the  wUl,  and  "their**  only  referred  U 
them.  His  Lordship,  however,  thought  it  his  dutr 
to  express  an  opinion  on  the  other  point,  as  there 
might  be  descendants  of  another  daughter  who  mi^'br 
set  up  a  claim.  It  was  impossiUe  to  say  there  was  do 
doubt  It  was  clear  that  Thomas,  in  the  first  instance. 
had  only  » life  estate.  Then  with  n^pud  to  the  vords 
"  firat  son,  severaUy  and  snccessively,'*  he  felt  booad 
to  infer  that  the  words  must  beread,  "  first  and  other 
sons ;  *'  after  that,  except  by  impHcetioD,  thers  was  so 
gift  to  any  one  hut  the  dan^tSB.  His  Lordaiup 
thought  it  would  be  a  rtry  violent  isqiUsation  tu 
imply  the  same  estates  in  the  sons  ef  Janes  as  in  ti« 
sonsofThonns.  U  any  esUtes  were  implied,  it  mo^ 
be  estates  tdl  in  Thomas  and  Jaaaea.   TU$w$Mw^ 
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infringe  the  alleged  rale,  that  ''  such  *'  was  never  used 
to  enlarge  a  preyions  estate,  as  a  new  estate  would  be 
given.  His  Lordship  was  of  impression  that  estates 
tail  ought  to  be  implied  in  Thomas  and  James,  though 
whether  there  were  or  not  would  make  no  difference 
to  the  appellant. 

Lord  Chelmsford  concurred  on  all  points,  being 
of  opinion  that  the  appellant  did  not  come  within  the 
d3soriptiony  and  farther,  that  the  anxious  desire  of 
the  testator  that  the  estate  should  continue  in  the 
name  of  Chorlton,  made  it  necessary  to  imply  an 
estate  tail  in  James,  and  by  parity  of  reasoning,  in 
Thomas  also. 

MinuU, — ^Appeal  dismissed* 


Fiivy  CkninoiL 

2  Feb.  1865. 


GouoH  V.  Jones. 


Present — Lords  Cran^vorth  and  Chelmsford,  and 
the  Lords  Justices  K.  Bruce  and  Turner, 

Consolidated  Chapdry — ChurcJ^rate — 19  dt  20 
Vid.  c  104 — Relinquishment  of  Fees — Practice, 

Coiisolidaied  chapelriea  and  district  chapelries,  (htmgh 
differing  in  oriffin,  are,  when  once  formed,  precisely 
similar  in  character. 

Consolidated  chapelries  are  within  the  19  ds  20  Vict. 
c.  104,  *.  14. 

What  is  a  **  rdinquishment  of  fees*'  within  ^19 
dt  20  Vict  e.  104,  s.  12. 

A  defendant  is  not  bound  to  appeal  from  an  inter' 
lociUonj  decree,  though  he  might  so  have  raised  the 
whole  question  at  issue. 

This  suit  arose  out  of  a  church-rate,  made  in  the 
year  1861,  for  the  repair  of  the  church  of  St.  Mary, 
at  Shrewsbury.  The  parish  had  been  shortly  before 
divided  into  several  new  ecclesiastical  districts,  and 
the  rate  was  disputed  on  the  two  following  groands — 

1st  That  a  certain  district  called  Leaton,  which 
should  have  been  assessed  to  the  rate,  had  been  left  out. 

2nd.  That  the  repairs  for  which  the  rate  was  made 
were  extravagant. 

The  consolidated  chapelry  of  Leaton  was  constituted 
by  Order  in  Council  of  1860,  out  of  portions  of  the 
parishes  of  St.  Mary,  Shrewsbury,  Fiz,  and  Preston 
Oubbalds ;  all  fees  which,  but  for  the  new  arrange- 
ment, would  have  been  payable  to  the  incumbents  of 
these  three  parishes  respectively,  being  reserved  to  them 
duringtheir  incumbencies.  All  three  incombentSy  how- 
ever, tacitly  allowed  the  incumbent  of  Leaton  to  ke^ 
the  fees  for  himself— two  of  them  being  apparently 
unaware  that  their  rights  had  been  reserved.  It  was 
therefore  doubtful  whether,  by  this  tacit  relinquish- 
I  ipont  of  the  fees  to  the  incumbent  of  Leaton,  he  had 
become  ''entitled'*  to  them  within  the  meaning  of 
19  ^  20  Yict  c.  104,  s.  14,  and  whether,  conse- 
qaently^  by  the  operation  of  that  statute,  Leaton  had 


become  a  separate  district  within  the  meaning  of  6  & 
7  Vict,  c  37,  s.  15,  and  so  not  liable  to  be  asse&sed 
to  church-rate  for  St.  Mary,  Shrewsbury. 

The  Dean  of  Arches,  on  the  IStli  of  December, 
1864,  delivered  judgment  in  favour  of  the  rate  (see 
Chugh  V.  Jones,  10  Jur.  185),  and  held— first,  that 
Leaton  had  become  a  separate  district,  and  was,  there- 
fore, rightly  omitted  from  the  assessment ;  secondly, 
that  the  objects  of  the  rate  were  not  extravagant. 

From  this  decision  the  defendant  now  appealed. 

A  preliminary  objection  was  taken  by  the  respon- 
dent, that  the  appellant  might  have  raised  the  whole 
question  by  appealing  from  an  interlocutory  decree  of 
the  Court  below  upon  the  admission  of  the  articles 
(see  Gough  v.  Jones,  1  N.  R.  107) ;  but  the  Court  held 
that  there  was  no  obligation  upon  the  appellant  to 
have  adopted  the  course  suggested. 

Dr.  Deane,  Q.C.  {Lush,  Q.C.,  with  him),  and  A. 
Wills,  for  the  appellant,  did  not  press  the  objection 
to  the  object  of  the  rate,  but  upon  the.  point  of  law 
argued : 

1st.  The  statute  19  &  20  Vict.  c.  104,  has  no  appli- 
cation to  consolidated  chapelries. 

This  is  an  amending  Act,  and  the  amended  Act^ 
6  &  7  Vict.  c.  87,  and  7  &  8  Vict.  c.  94,  do  not  apply 
to  **  consolidated,'*  but  to  "  district "  chapelries. 

The  distinction  between  the  two  classes  of  chapelries 
may  be  founded  upon  no  principle  ;  but  a  principle  is 
not  to  be  looked  for  in  the  Church  Building  Acts.  If 
the  two  classes  are  identical,  the  many  statutory  pro- 
visions for  converting  one  into  the  other  woidd  be 
useless.  The  distinction  is  always  maintained  by  the* 
Legiskture ;  «.  ^.,  in  8  &  9  Vict.  c.  70,  s.  9,  and  in 
15  k  16  Vict.  c.  97,  ss.  2,  8,  4 ;  also  in  the  various 
provisoes  as  to  the  reservation  of  fees  to  the  original 
parish,  and  as  to  the  qualifications  of  churchwardens. 

2nd.  Assuming  that  the  statute  applies  to  consoU^ 
dated  chapelries,  its  requirements  have  not  in  this 
case  been  complied  with. 

A  mere  relinquishment  of  fees  does  not  make  the 
incumbent  of  the  chapeliy  "entitled"  "by  such 
authority  "  as  is  intended  by  the  statute. 

The  authority  must  be  an  irrevocable  one,  on  the 
analogy  of 

The  Queen  v.  Perry,  80  L.  J."  Q.  B.  141. 

Nor  does  the  mere  fact^that  the  fees  have,  in  this 
case,  partly  from  ignorance  of  the  law,  not  been 
demanded  by  the  incumbents  of  the  old  parishes, 
amount  to  a  "relinquishment*'  under  section  12,  still 
less  to  a  "voluntary  relinquishment"  under  8  ft  9 
Vict  c.  70,  s.  10. 

PouKll,  0.0.,  and  Dr.  Robertson,  contended,  on 
behalf  of  the  respondents. 

The  Act  applies,  and  there  has  been  an  implicit, 
I  though  not  a  formal,  relinquishment  of  the  fees  U^ 
tite  incumbent  of  Leaton. 

I     Dr.  Deans,  in  reply. 
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Lord  Ciianwortii,   delivered  the  opinion  of  the 
Committee  and  said  —  It  had  already  been  decided 
{Gougk  V.  JoRCs,  1  N.  R.  307),  that  a  district  which 
could  make  rates  for  itself,  under  19  &  20  Vict.  c. 
104,    was  no  longer  liable   for  the  rates  of  the  ori- 
ginal parish  for  twenty  years,  under  58  Geo.  3,  c.  45. 
The  question,  therefore,  before  their  Lordships  was, 
whether  Leaton  had  ceased  to  form  part  of  the  parish 
of  St.  Mary,  Shrewsbury.   From  58  Geo.  3,  c.  45,  down- 
wards, there  had  been  a  multitude  of  statutes  for  the 
creation  of  new  ecclesiastical  districts.  Powers  had  first 
been  given  for  carving  a  district  out  of  a  parish  ;  then 
had  come  a  number  of  enactments  regulating  the  rela- 
tions of  the  new  district  to  the  old  parish ;  then  it  had 
been  found  necessary  to  provide  also  for  taking  portions 
of  several  parishes  to  form  a  new  district,  which  had  been 
called  a  **  consolidated  chapelry."    But  all  chapelries, 
whether  taken  out  of  a  single  parish,  or  out  of  several, 
were  of  one  and  the  same  nature.     By  19  &  20  Vict, 
c.  104,  s.  14,  whenever  the  exercise  of  certain  functions 
was  authorised  in  a  district  church,  and  its  incumbent 
became  solely  entitled  to  the  fees  **  by  such  authority,** 
then  the  district  was  to  become  *'a  separate  and  distinct 
parish  for  ecclesiastical  purposes  *'  within  6  &  7  Vict, 
c.  37,  s.  16  ;  which  had  been  decided  to  mean  that  its 
inhabitants  might  make  rates  for  their  own  district, 
and  were  no  longer  liable  for  those  of  the  old  parish. 

By  an  Order  in  Council  of  1860,  Leaton  had  been 
taken  out  of  St  Mary,  Shrewsbury. 

They  had  two  questions  to  decide — First :  Had  the 
incumbent  of  this  district  become  entitled  to  the  fees? 
He  was  not  so  entitled  merely  by  the  fact  of  the  dis- 
trict being  constituted,  but  only  if  the  incumbents  of 
the  three  parishes  had  relinquirfied  the  rights  reserved 
to  them.  Whether  they  had  or  not  was  a  question  of 
fact,  which  the  Court  below  had  decided  in  the  affima- 
tive ;  and  the  rule  of  this  Court  was,  that  where  a 
matter  of  fact  had  been  fully  and  fairly  considered  in 
the  Court  below,  the  decision  of  that  Court  ought  not 
to  be  disturbed  on  appeal.  Secondly  :  Had  he  become 
entitled  by  "such  authority"  as  was  intended  by  the 
statute?  Their  Lordships  considered  that  he  had. 
By  "such  authority"  was  meant,  the  authority  under 
which  the  district  was  constituted. 

They  would  report  to  Her  Majesty  that  iu  their 
opinion  the  appeal  ought  to  be  dismissed  with  costs. 


Privy  Council. 
9  Feb.  1865. 


The  Beta. 


Present— Lom)  Chelmsford,  and  Lords  Justices 
K.  Bruce  and  Turner. 

Licensed  Pilot— 17  d:  18  Vict.  c.  104,  a.  374— 
Construction. 


The  ZTith  section  of  tfie  Merchant  Shipping  Ad, 
1854,  enacts  thai  no  licence  granted  by  tlu  Trinity 
Home  shall  continue  in  force  beyond  the  Zlst  of  Janu- 
ary ensuing  the  date  of  the  licence,  but  *'the  S2me  may, 


upon  the  appHcation  of  the  pilot  holding  such  licence, 
be  renewed  on  such  Slst  day  of  January  in  every  year, 
or  any  subsequent  day  " ; — 

Held,  thatthisrefcrredtothedaUwhenthe  renewal  took 
effect,  notwhenitwas  made,  and,  therefore,  that  a  reneval 
dated  the  2Qth  ofjanuanj,  was  good  in  May  following. 
In  the  month  of  May,  1864,  the  screw  steamship 
' '  Beta  "  ran  into  and  sank  the  barque  *'  Fides."    The 
pilot  on  board  the  '*  Beta"  held  a  licence  renewed  by 
the  Trinity  House  on  the  20th  of  January,  1864.     By 
section  374  of  the   Merchant   Shipping   Act,   1854, 
"subject  to  any  alteration  to  be  made  by  the  Trinity 
House,  no  licence  granted  by  them  shall  continne  in 
force  beyond  the  thirty-first  day  of  January  next  ensu- 
ing the  date  of  such  licence,  but  the  same  may,  upon 
application  of  the  pilot  holding  such  licence,  bo  re- 
newed on  such  thirty-first  day  of  January  in  every  year, 
or  any  subsequent  day,  by  indorsement  under  the  hand 
of  the  secretary  of  the  Trinity  House,  or  such  other  per- 
son as  may  be  appointed  by  them  for  that  purpose." 

The  owners  of  the  **  Fides  "  endeavoured  to  i^ender 
the  '*Beta"  liable  for  the  collision,  on  the  gronnd 
that  the  pilot  of  the  " BeU "  was  not  "duly  licensed 
or  qualified."  Other  points  had  been  argued  in  the 
Court  below,  but  the  only  question  now  was,  as  to  the 
construction  of  the  Act  On  this  point,  Dr.  Lnsliing- 
ton  decided  that  the  pilot  was  duly  licensed,  which 
decision  was  now  appealed  from. 

The  Queen's  Advocate,  and  Dr.  Tunes,  for  the  ap- 
pellants, contended  that  the  Act  must  be  construed 
with  all  technical  strictness, 

The  Earl  of  Auckland,  1  Lush.  180. 
They  also  cited, 

6  Geo.  4,  c.  125,  s.  10 ; 
Hammtmd  v.  Blake,  10  Bam.  k  Cress.  424  ; 
16  &  17  Vict  c.  129,  s.  23. 
Dr.  Deane,  and  E.  C.  Clarkson,  for  the  respondents. 
The  Queen's  Advocate  in  reply. 

Turner,  L.J.,  delivered  the  opinion  of  the  Com- 
mittee, and  said— Although  it  would  be  going  too  hr 
to  say,  that  there  was  no  diflBculty  in  the  construc- 
tion of  that  section  of  the  statute  upon  which  the 
case  arose,  yet  their  Lordships  had  come  to  a  very 
clear  conclusion  upon  the  subject.  The  section  seemed 
capable  of  two  constructions,  either  that  the  act  of 
renewal  was  to  be  done,  or  that  the  renewal  was  t* 
take  effect  on  the  31st  day  of  January.  Their  Lord- 
ships thought  that  the  Legislature  meant  that  the 
renewal  was  to  take  effect  on  the  thirty-first  That  cmi - 
struction  fell  in  with  the  convenience  of  the  case,  for  if 
their  Lordships  accepted  the  appellant's  construction 
great  inconvenience  would  arise,  and  certain  districts,  tv» 
which  the  Act  applied,  might  1»e  days,  possibly  weeks 
without  any  qualified  pilot.  Their  Lordships,  therefoT¥, 
agreed  with  the  opinion  of  the  learned  Judge  below. 

They  would  report  to  Her  Majesty  thtt  in  their 
opinion  the  appeal  onght  to  be  disnuMed  wif]&  costs. 


25  Feb.  1S(w.] 
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Greata  V,  Treasure. 


Present— The  Lords  Cranwortii  and  Chelmsford, 
and  the  Lords  Justices  K.  Bruce  and  Turner. 

Churchwardem^  Proxy — Letters  of  Request, 

0,  one  of  the  churchwardens  of  a  parish,  instituted 
a  suit  for  church-raU  in  the  names  of  himself  and  F, 
the  other  churchwarden,  A  proxy  was  first  fiiUd  for 
G  only,  and  it  was  declared  that  F  proceeded  no  further 
with  the  suit,  A  subseqitent  proxy  was  filed,  purport' 
ing  to  he  for  both  churchwardens,  but  signed  by  G  only. 
The  defendant  appeared  all  along  under  protest,  on 
account  of  the  non-joinder  of  F,  who  in  fact  had 
nothing  to  do  with  the  suit : — 

Held,  that  one  churchwarden  cannot  site  alone.  He 
has  no  implied  auUwrity  to  give  a  proxy  for  the  other,  or 
to  join  him  in  a  suit.  Nor  can  the  Court  compel  or  dis- 
pense with  the  joinder  of  the  unwilling  churchwarden. 

Letters  of  request  are  no  part  of  the  record. 

This  was  an  appeal  from  the  decision  of  the  Court 
of  Arches  in  a  suit  for  subtraction  of  church-rate. 

The  letters  of  request,  by  which  the  suit  was  re- 
moved from  the  diocese  of  Bath  and  Wells,  recited 
that  it  was  about  to  bo  promoted  by  Greata  and  Fry, 
the  two  churchwardens  of  the  parish  of  Cheddar.  On 
the  18th  of  April,  1864,  a  proxy  for  Greata  only  was 
exhibited  by  his  proctor,  who  also  declared  that  Fry 
proceeded  no  further  in  the  suit. 

On  th«  10th  of  June,  Greata's  proctor  exhibited 
another  proxy,  which  purported  to  be  the  proiy  of 
both  Greata  and  Fry,  but  was  signed  by  Greata  only. 
The  defendant  appeared  all  along  under  protest,  on 
account  of  the  non-joinder  of  Fry,  and  the  Court,  on 
the  3rd  of  August,  decided  in  his  favour,  holding — 

1st.  That  one  churchwarden,  there  being  two, 
cannot  maintain  a  suit  in  his  own  name  only  : 

2nd.  That  the  Court  has  no  power  to  compel  the 
recusant  churchwarden  to  join  in  the  suit. 

The  Queen* s  Advocate,  and  T.  S,  Pritchard,  for  the 
appellants,  now  argued — 
Ist  One  churchwarden  may  sue  alone. 
The  point  has  not  been  expressly  decided  either 
way  ;  but  the  general  practice  of  the  Courts,  when 
necessary  parties  to  a  suit  will  not  join,  is  to  allow 
the  suit  to  proceed,  upon  the  unwilling  party  being 
indemnified  against  any  costs  to  which  he  may  become 
liable, 

Kirhhouse  v.  Fawkener,  2  Lee,  331 ; 
Cook  V.  Cowper,  2  Lee,  388 ; 
Emery  and  Another  v.  Mucklow,  10  Bing.  23  ; 
ExparU  Turquand,  3  M.  D.  &  D.  475  ; 
Whitehead  v.  ffuglies,  2  Or.  &  M.  318  ; 
Auster  v.  Holland,  15  L.  J.  Q.  B.  229  ; 
Morgan  v.  Thomas,  2  Dowl.  332. 
As  to  the  status  of  churchwardens,  see, 
1  RolL  Abr.  393,  "Churchwardens;" 


4  Vin.  Abr.  525,  "Churchwardens,"  A. 
Churchwardens  are  only  a  quasi-coT^TBiion, 

Grant  on  Corporations,  4  : 
They  are  merely  tnistees,  with  exceptional  powers 
when  the  ordinary  powers  of  trustees  are  inr.dequate, 

13  Hen.  7,  fol.  9. 
In 

Starkey  v.  Berton,  Cro.  Jac.  234,  and  Yelv.  172, 
churchwardens  are  exceptionally  treated  as  a  corpo- 
ration, for  the  benefit  of  the  parish ;  but  with  this 
case 

Goldsworth  v.  Knights,  11  M.  &  W.  337, 
may  be  contrasted,  in  which  they  were  held  not  to  be 
a  corporation  to  tha  disadvantage  of  the  parish. 

Starkey  v.  Berton  (loc,  cit. ), 

Quitter  v.  Newton,  Carth.  151, 
are  the  only  cases  in  which  one  churchwarden  has 
sued  alone.     In 

Liddell  v.  Westsrton,  Moo.  12,  82, 
the  churchwardens  were  on  opposite  sides. 

2nd.  Greata  had  at  any  rate  an  implied  authority 
to  use  Fry^s  name,  and  the  Coprt  could  have  com- 
pelled Fry  to  allow  it  to  be  used.  If  the  contrary 
view  be  adopted,  the  monstrous  consequence  would 
follow  tliat,  though  a  rate  might  have  been  made  by 
a  large  miyority,  one  of  the  churchwardens,  who  might 
himself  be  the  defaulter,  might  prevent  any  steps 
being  taken  for  its  recovery.  Even  if  such  a  state  of 
things  could  be  remedied,  which  is  not  the  case,  by  a 
mandamus  or  a  ifionUion,  it  would  bo  most  unfair  to 
put  the  parish  to  this  expense. 

3rd.  It  is  not  open  to  the  defendant  to  take  this 
objection. 
4th.  The  proxy  was  sufficient : 

Law's  Oughton's  Ordo,  tit.  12,  p.  31 ; 

Coote's  Practice,  264  ; 

Canon,  129,  3  Bum's  Eccl.  Law,  377 ; 

The  Orders  of  Court,  5  and  7,  of  1830  ; 
The  rule  has  always  been  liberally  construed.     The 
proxy  may  be  produced  at  any  stage  of  the  case,  and 
need  not  be  produced  unless  called  for, 

Prankard  v.  Deacle,  1  Hag.  185 ; 

ColleU  V.  Collett,  1  Curt.  678  ; 

Kirkhouse  v.  Fawkener  (loc,  cit.). 
It  is  not  necessary  that  every  party  whoso  name  is 
on  the  record  should  give  a  proxy  under  his  hand. 

Grant  v.  Atkinson,  1  Lee,  168  ; 

Cookr,  Cowper  {toe,  cit.) ; 

Lopes  da  Rosa  v.  Lusitano  de  Pinna,   2  Lee, 
390  («). 
A  party  once  on  the  record  cannot  be  dismissed 
except  by  a  decision  of  the  Court, 

Panehard  v.  Weger,  1  PhiL  212  ; 

Sanders  v.  Wigdon,  1  Rob.  £.  460. 

Dr.  Deane,  Q.C.,  and  /.  Brown,  for  the  respon- 
dents, contended — 

1st  Both  churchwardens  must  join  in  a  suit. 
Analogy  favours  this  view. 
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nice  V.  ShuU,  1  Sm.  L.  C.  602  a/ 

Cabell  V.  Vaugkan,  1  Wms.  Saund.  291  ; 

NorthwaiU  v.  Bennett,  2  Cr.  &  M.  316  ; 

Siarkey  y.  Berion,  and  Quilier  v.  Newton  (loc. 
cit.). 
The  case  of 

The  Queen  v.  Fenton,  1  Ad.  &  K  (n.  s.)  480, 
was  under  a  special  statute. 
Churchwardens  are  a  jruan-corporation  : 

Prideaux  on  Chnrchwaidens ; 

Grant  on  Corporations,  604,  613  ; 
2ud.  Greata  had  no  right  to  use  Fry's  name.     He 
was,  not  agent  ex  neeesntaU  for  Fry, 

Storey  on  Agency,  sect.  141 ; 
nor' was  Fry  joined  for   "conformity."    A  Court  of 
Common  Law  will  not,  without  going  into  the  merits 
of  the  case,  compel  a  non-assenting  party  to  join  in  an 
action, 

Com.  Dig.  "Attorney,"  B,  7. 
What  is  the  practice  of  the  Ecclesiastical  Courts  in 
such  cases  is,  it  is  clear  from  tho  judgment  below, 
quite  unknown. 

If  a  churchwarden  wrongfully  refoses  to  join  in  a 
suit,  he  may  be  remored  from  his  office, 

Prideaux,  44,  4&,  2SM^ ; 

Lamb's  Office  of  Churchwarden,  sect  8. 
He  would  be  liable  to  spiritual  censure. 

3rd.  The  defendant  can  take  this  objection.  His 
interest  in  defeating  the  suit  is  undoubted ;  and 
should  he  be  successful  in  his  resistance  to  the  rate, 
he  has  an  interest  in  being  aUe  to  resort  to  Fry  fbr 
his  costs,  should  Greata  prove  insolvent. 

4th.  The  proxy  was  insufficient.  The  proxy  in  the 
Ecclesiastical  Courts  is  analogous  to  the  now  abolished 
**  warrant  of  attorney  "  in  the  Civil  Courts, 

Com.  Dig.  "  Attorney,"  B,  7  ; 

Com.  Dig.  "Amendment,**  E; 

3  Burn's  Eccl.  Law  (9th  ed.),  tit.   "Proctor,'* 
pp.  376,  378. 
Want  of  a  warrant  of  attorney  was  error.  The  lettsrs 
of  request  are  no  part  of  the  record. 

Tfie  Queen* 8  AdvocaUy  in  reply,  urged-^ 

There  is  no  dispute  as  to  the  strict  rule  of  Ecclesi- 
astical Law  as  to  proxies,  as  embodied  in  Canon  129, 
and  modified  by  Order  of  Court  5  : 

But  in  practice  the  rule  has  been  relaxed^ 
Prankard  v.  Deacle  {loc  cif.). 

If  the  first  proxy  here  was  bad,  the  seoond  cured 
tho  defect. 

Tho  letters  of  request  are  a  part  of  the  record. 
The  Court  below  must  be  supposed  to  have  an  in- 
herent jurisdiction  to  compel  an  imwilling  party 
to  proceed  upon  being  indemnified.  If  not,  there 
is  no  remedy  in  such  a  case  as  this.  Neither  a 
inandamus  nor  a  monition  would  be  granted.  The 
assertions  iu  Grant  and  Prideaux  are  not  borne 
out  by  the  cases  upon  which  they  profess  to  be 
founded. 


11  Feb.  1865. 

Lord  Cranworth  delivered  the  opinion  of  the 
Committee — 

After  stating  the  facts  of  the  case  down  to  the  ISth 
of  April,  when  Greata*s  proctor  declared  that  Fry  pro- 
ceeded no  further,  and  the  defendant  appeared  under 
protest,  his  Lordship  continued  as  follows  : 

At  thie  stage  of  the  proceedings  the  suit  wtu 
clearly  a  suit  by  one  churchwarden  only.  It  was 
indeed  contended  at  the  bar  that  Fry  was  a  party  in 
obtaining  the  letters  of  request,  and  must  therefore  be 
treated  as  a  party  in  the  cause,  until  discharged  by 
some  order  dismissing  him,  and  we  were  referred  to 
several  cases  in  which  it  has  been  laid  down  that  a 
party  in  a  cause  does  not  cease  to  be  a  party  by  merely 
alleging  in  Court  that  he  proceeds  no  further.  Of  the 
soundness  of  these  decisions  we  entertain  nodoabt 
A  person  who  embarks  in  litigation  incurs  liabilities 
I  in  its  progress,  by  the  consequences  of  which,  pro- 
spective as  well  as  retrospective,  he  must  be  bound, 
until  discharged  by  the  Court.  But  in  order  to  make 
this  doctrine  applicable,  it  was  incumbent  on  the 
appellant  Greata  to  show  that  Fry  was  at  some  time 
before  the  18th  of  April,  1864,  a  party  in  the  cause. 
And  this  he  fiiiled  to  do.  It  was  contended  that  Fry, 
by  joining  in  the  letters  of  request,  had  become  a 
^  party  in  the  cause,  but  this  is  a  luistake.  It  does 
not  appear,  except  as  may  be  inferred  from  the  letters 
of  request  themselves,  that  Fry  was  a  party  to  the 
obtaining  of  them.  But,  even  if  he  was,  they  form 
no  part  of  the  cause.  Letters  of  request  are  issued, 
not  in  a  pending  cause,  but  on  an  allegation  that  the 
parties  applying  for  them  intend  to  enter  into  litiga- 
tion, and  wish  to  go  to  the  Superior  Court  at  once 
[per  scUtum.  And  when  the  Superior  Court  accepts 
I  the  letters  of  request,  and  issues  its  decree  citing  the 
I  party  complained  of  to  appear,  they  are  recited  in 
,  the  decree  only  for  the  purpose  of  showing  how  the 
Superior  Court  has  acquired  original  juiiadiction.  The 
cause  originates  to  all  intents  and  purposes  in  the 
Superior  Court  The  letters  of  request,  when  accepted, 
enable  the  Superior  Court  to  authorise  the  persons 
who  have  obtained  them  to  institute  a  suit,  but  they 
,  do  no  more,  and  till  a  suit  is  instituted  in  the  Saperior 
Court,  litigation  has  not  begun. 

But  it  was  further  argued  that,  even  indepen- 
dently of  the  letters  of  request.  Fry  must  be  tskeo  to 
have  been  a  party  in  the  cause  up  to  the  18th  of 
April,  1864,  for  that  on  that  day  the  proctor  aU^i 
not  that  Fry  had  never  been  a  party,  but  that  he 
would  proceed  no  further.  These  latter  wwdsi  it  was 
said,  contained  in  themselves  a  negative  pr^ant, 
and  showed  that  up  to  that  time  he  had  besB  a  party 
proceeding  in  the  cause.  But,  even  if  tius  vere  a 
reasonable  inference,  still  it  must  be  ihodm  Ihit  they 
were  the  words  of  a  person  to  whom  tty  hd  given 
authority  to  speak  or  act  for  him;  aai  fliai»|(<>^3^ 
from  Fry  had  been  exhibited,  the  wmAi  I 
tive  against  him,  and  he  has  a  d|^t»-ti 
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the  words  of  a  mere  stranger.  On  the  first  appearance 
of  the  defendant  in  obedience  to  the  decree,  he  in  sub- 
stance objected  that  he  was  called  on  to  answer  a 
chaige  purporting  to  be  made  by  Greata  and  F17,  but 
which  was  really  made  by  Greata  alone.  The  only 
answer  as  matter  of  fact  to  saoh  an  olgeotion  wonld 
have  been  the  production  of  a  proxy  ticm  Fiy,  and  as 
no  sneh  proxy  was  or  eonld  be  prodnoed,  the  only 
question  was  one  of  law,  whether  the  oonounence  of 
Fry  was  neoesaaiy,  i.0.,  whether  one  ohurchwurden 
alone  eonld  soatain  such  a  suit  We  need  not  discuss 
this  qutsfcion ;  the  case  is  too  plain  for  argumentv  and 
was  haidly  contended  for  at  the  bar.  In  enforcing  a 
domaad  in  wiiioh  two  persons  are  jointly  interested, 
whether  benifieially  or  as  trustees,  each  must,  either 
as  plaintiff  or  defendant,  be  before  the  Court,  and  the 
circumatanee  tint  the  persons  intorested  are  church- 
wardens  cannot  make  any  difEerence. 

It  was,  no  doubt,  from  feeling  that  the  law  on 
this  pOEut  was  against  him,  that  Grsata,  after  the 
defendant  had  appeared  under  protest,  endeayoured 
to  cure  the  defect  insisted  on,  by  exhibiting  a  further 
proxy  which,  though  under  the  hand  and  seal  of 
Greata  only,  yet  purported  to  appoint  proctors  to 
appear  for  Fiy  as  well  as  for  himself.  And  the  second 
point  ugad  for  the  iqipellants  was,  that  this  second 
proxy  cured  the  defect  insisted  on. 

The  geaeial  rule  of  the  Ecclesiastioal  Court  re- 
quires every  proxy  to  be  signed  by  the  party  hhnself, 
or  by  aome  one  duly  authorised  to  sign  for  him. 
Neither  of  these  requisites  has  been  complied  with 
here.  No  proxy  was  exhibited  under  the  hand  and 
seal  of  Fiy,  or  of  any  person  authorised  to  act  for  him. 
But  necessity,  it  was  urged,  requires  that  in  the  case 
of  two  churchwardens,  each  should  be  deemed  to  be 
invested  with  an  implied  authority  to  use  the  name 
of  the  other  in  suits  for  the  benefit  of  the  parish,  or 
at  all  events  in  suits  for  subtraction  of  church-rate — 
for  that  otherwise  it  might  be  impossible  to  collect 
the  rate.  There  is,  however,  nothing  to  wairant  such 
an  argument. 

It  was  endeavoured  to  show  that  such  a  power 
might  be  considered  to  exist  by  analogy  to  what  is 
done  in  the  Courts  of  Common  Law,  where  a  plaintiff 
can  take  on  himself  to  join  as  a  co-plaintiff  the  name 
of  another  person  who  stands  in  the  position  of  a 
trustee  for  him  as  to  the  subject  matter  of  the  action. 
There  the  Court  will  in  general  permit  the  plaintiff, 
who  alone  is  the  party  substantially  interested,  to  go 
on  using  the  name  of  the  other  plaintiff  whose  name 
Lq  introduced  for  conformity,  on  the  terms  of  fall 
indemnity  against  costs  being  given  to  the  party 
whose  name  is  thus  used.  But  this  is  only  done 
when  a  special  case  has  been  made,  showing  that 
substantial  justice  requires  such  a  course  to  be  taken, 
and  is  never  done  in  the  case  of  two  persons  jointly 
interested  beneficially  in  the  subject-matter  of  the 
action. 

In  the  case  now  before  us  no  special  circumstances 


arc  stated,  and  the  course  pursued  can  only  be  justified 
on  the  assumption  that  in  every  suit  for  subtraction 
of  church-rate,  one  churchwarden  may  always  use 
the  name  of  a  co-churchwarden  as  a  co-plaintiff 
without  any  authority  from  him.  For  such  a  pro- 
position there  is  no  warrant,  either  in  principle  or  o» 
authority. 

It  was  axgaed  that  the  result  of  this  decision  will 
be  to  prevent  tiie  possibility  of  recovering  church- 
rates,  if  an  obstinate  churchwarden  refuses  to  concur 
in  a  suit.  Perhaps  if  such  concurrence  were  corruptly, 
or  even  vexatiously,  refused,  there  might  be  good 
grounds  for  removing  the  churchwarden  from  hia 
office.  But  that  question  is  not  now  before  us.  There 
is  nothing  to  show  that  the  non-concurrence  of  Fry 
has  arisen  from  motives  either  corrupt  or  vexatious. 
His  refusal  to  oonouj  may  have  been  the  result  of  an 
honest  desire  to  save  the  money  of  the  parishioners. 
He  may  have  been  satisfied,  for  instance,  that  the 
rate  is  invalid,  or  that  the  person  sued  is  insolvent. 
The  contention  of  Gxeata  allows  no  exception  for  such 


On  these  grounds  we  have  no  hesitation  in  ex- 
pressing our  concurrency  in  the  conclusion  at  which 
the  learned  Dean  of  the  Arches  has  arrived,  and  we 
shall  report  to  her  Miyesty  that,  in  our  opinion,  this 
appeal  ought  to  be  dismissed  with  costs. 


Ziord  ChaaoeUoor.  t  Re  The  AoRictrLTrmsT  Ik- 
3,  4,  6  Nov.  1864.     <     sukakcb  Compaxy. 
11  Feb.  1865.        (Spackhan*b  Case. 

Campanj^ — Duckarge  of  Shareliolder — Irregular 
Agreement  mth  Directors — Lapae  of  Time — 
AcqwieBcence — Power  to  Compromise  Actions. 

If  a  ahaatholder  claims  to  he  discharged  from  a  com- 
pany hyatransaUian  between  himself  and  the  directors, 
which  he  aUeges  has,  though  irregular,  acquired  validity 
by  lapse  of  time  and  aequiescence,  he  must  show  thctt 
the  transaction  was  fuUy  made  known  to  the  company, 
or  fadihfully  narrated  in  the  books  of  the  company,  or 
reports  of  the  directors,  so  tfuU  if  ordinary  attention  had 
been  used,  it  must  have  been  observed  by,  and  become 
known  to,  the  rest  of  the  shareholders. 

J  S,  and  other  shareholders  in  a  company,  agreed 
unth  the  directors  that  they  should  pay  4000/.,  and  that 
thereupoil  the  directors  should,  under  the  powers  given 
them  by  the  deed  of  settlement,  declare  their  shares  for- 
feited for  the  non-payment  of  a  then  pending  call.  The 
books  and  papers  of  the  company,  accessible  to  the  share- 
holders, failed  to  show  the  real  nature  of  the  arrange- 
ment ;  but,  after  it  had  been  carried  out,  J  S  and  the 
others  were  no  longer  treated  as  shareholders,  and  several 
alterations  were  made  in  the  business  of  the  company, 
to  which  alterations  they  were  not  parties.  Eleven  years 
afterwards^  the  company  being  in  course  of  winding 
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up,  an  application  wa8  made  to  p\U  J  S  and  the  others 
on  the  list  of  eontrihutories : — 

Held  (reversing  the  decision  of  the  Master  of  the 
Rolls),  that  J  S  ought  to  be  placed  on  the  list. 

At  the  time  of  the  arrangemeni,  anions  for  calls  voere 
pending  against  J  S  and  the  others.  The  directors  had 
power  to  settle^  compromise^  and  compound  actions : — 

Held,  that  tlie  directors  were  not  thereby  empowered 
to  release  the  defendants  in  the  actions  from,  their 
position  as  shareholders. 

The  Agriculturist  Insurance  Company  was  formed  in 
the  year  1845,  and  duly  registered,  under  the  7  &  8 
Vict.  c.  110.  Its  object,  as  originally  constituted,  was 
the  insurance  of  live  stock  against  losses  by  disease,  or 
other  accidents. 

In  the  year  1848  the  company  had  fallen  into  diffi- 
culties, and  several  of  the  shareholders  were  opposed 
to  its  further  continuance.  Others,  however,  thought 
that  its  position  might  be  improved ;  and  eventually 
an  arrangement  was  proposed  for  allowing  the  dis- 
satisfied shareholders  to  leave  the  company.  Under 
it,  any  shareholder  was  to  be  at  liberty  to  withdraw, 
on  paying  a  certain  sum  per  share,  varying  according 
to  the  total  number  of  shares  held  by  him.  These  terms 
were  made  known  to  the  shareholders  by  a  circular 
letter  from  the  secretary,  and  were  approved  of  by 
an  adjourned  special  general  meeting,  held  at  Chippen- 
ham, on  the  13th  of  November,  1848.  The  directors 
were  authorised  to  carry  out  the  tcnns,  which  were 
thenceforth  known  as  the  '*  Chippenham  arrange- 
ment." It  was  accordingly  settled  that  the  shares  of 
the  retiring  shareholders  should  be  transferred  to 
paui)ers,  and  should,  after  the  sums  agreed  upon  had 
been  paid,  be  made  forfeited,  on  the  ground  of  the 
non-payment  of  the  balance  of  a  call,  which  in  fact 
was  made  for  this  very  purpose,  and  eventually  they 
were  so  forfeited  Rowland  Brotherhood  was  one  of 
the  persons  who  retired  under  this  arrangement. 
Proper  entries,  relating  to  these  proceedings,  were 
made  in  the  books  of  the  company  accessible  to  the 
shareholders,  and  Rowland  Brotherhood  and  the  others 
thenceforth  ceased  to  be  treated  as  members. 

Joseph  Spackman  was  present  at  the  adjourned 
special  meeting  at  which  the  Chippenham  arrangement 
was  confirmed,  and  he  strongly  objected  to  it.  In 
December,  1848,  he  and  others  imsuccessfully  at- 
tempted to  wind  up  the  company.  Their  petition 
^characterised  the  Chippenham  arrangement  as  pro- 
ceeding on  a  gross  breach  of  trust  by  the  directors. 
(See  Ex  parte  Spackman,  1  Mac.  &  0.  170.) 

Meantime,  the  directors  brought  actions  against 
Joseph  Spackman  and  the  others,  for  calls  which  they 
had  refused  to  pay.  Pending  these  proceedings,  negotia- 
tions were  set  on  foot  for  allowing  Joseph  Spackman 
and  the  others  to  retire  from  the  company.  At  length 
it  was  agreed,  between  Mr.  Westmacott,  who  acted  as 
solicitor  for  the  directors,  and  Mr.  Clarkson,  on  behalf 
of  Josenk  Spackman  and  the  others,  tl\at  they  should 


be  allowed  to  retire,  on  payment  of  sums  amounting 
to  4000/.  The  sum  which  Joseph  Spackman  was  to 
pay  on  this  arrangement,  was  considerably  leas  than 
the  sum  which  he  would  have  had  to  pay  under  the 
Chippenham  arrangement 

The  4000Z.  were  paid,  the  actions  were  discontinaed, 
and,  in  accordance  with  a  plan  settled  between  Mr. 
Westmacott  and  Mr.  Clarkson,  the  shares  of  Joseph 
Spackman  and  the  others  were,  by  the  directors, 
declared  forfeited  for  the  non-payment  of  the  balances 
of  the  above-mentioned  call ;  and  the  directors  affixed 
the  company's  seal  to  a  deed,  dated  the  26th  of  June, 
1849,  by  which  the  company  covenanted  not  to  exercise 
the  powers  given  by  the  deed  of  settlement,  nnder 
which  the  shares  might,  in  certain  events,  revest  in 
the  defaulting  shareholders. 

The  198th  clause  of  the  deed  of  settlement  antkorised 
the  directors  to  bring  actions  against  shareholders  in 
respect  of  their  liabilities  to  the  company,  and,  at  any 
time  afterwards,  to  stay,  compromise,  or  compound  the 
same. 

-  An  order  for  winding  up  the  company  was  made  in 
1861,  and  attempts  were  made  to  impeach  the 
Chippenham  arrangement,  and  place  Mr.  Brotherhood 
and  others  on  the  list  of  eontrihutories;  but  these 
attempts  were  unsuccessfuL  (See  Brotherhoods  Case, 
31  Beav.  365.) 

Subsequently,  an  application  was  made  to  place 
Joseph  Spackman  on  the  list,  which  was  dismissed  by 
the  Master  of  the  Rolls.  (See  12  W.  R.  1183.) 

The  official  manager  now  appealed 

Sir  H,  Cairns,  Q,C.,  E.  T.  Simpson,  and  Bush^  for 
the  official  manager ;  and  Daniel,  Q.C.,  and  G.  Long, 
for  the  creditors'  representative. 

1st.  The  pretended  forfeiture  of  the  respondent's 
was  a  collusive  and  fraudulent  proceeding,  and  had  it 
been  immediately  questioned,  could  not  have  been 
supported. 

2nd  If  so,  lapse  of  time  will  not  aid  it,  inasmnch 
as  the  entries  in  the  books  all  purport  to  relate  to  a 
bond  fide  declaration  of  forfeiture  in  invUos.  The  real 
nature  of  the  transaction  remained  concealed  from  the 
shareholders,  and  only  came  to  the  knowledge  of  the 
official  manager  a  short  time  before  these  proceedings 
were  commenced, 

Stanhope*s  Case,  3  De  6.  &  Sm.  198. 

3rd  It  is  contended  that  the  power  of  compromise 
given  to  the  directors  authorised  this  arrangement. 
But  such  a  power  merely  made  them  domini  of  the 
subject-matter  demanded  in  the  actions,  and  did  not 
give  them  power  to  release  the  defendants  from  their 
liabilities  as  shareholders,  which  were  not  in  question 
in  the  actions. 

The  Attorney-General  and  Pearson,  for  the  respon- 
dent. 

I      1st.  The  forfeiture  of  the  shares  being  made  in  due 
1  form,  was  legally  effective, 
I         Stevenson  v.  Newnham,  18  C.  B.  285^  Stt. 
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2nd.  The  Court  would  not  have  interfered  with  this 
legal  effect,  even  if  speedily  appealed  to,  inasmilch  as 
the  transaction  was  warranted  by  the  power  which  the 
adoption  of  the  Chippenham  arrangement  must  be 
considered  as  having  conferred  upon  the  directors,  of 
doing  all  acts  necessary  for  the  complete  carrying  out 
of  that  scheme. 

3rd.  A  fortiori,  such  an  equity  cannot  now,  after 
the  lapse  of  eleven  years,  bo  asserted.  For  even  if 
the  entries  in  the  books  were  not  of  themselves  suffi- 
cient to  disclose  the  entire  transaction,  yet,  coupled 
with  the  knowledge  of  affairs  then  possessed  by  the 
shareholders,  they  would  have  conducted  any  one  who 
chose  to  inquire  to  a  knowledge  of  all  the  proceedings. 
Since  1849  Mr.  Spackman  has  never  been  treated  as 
a  shareholder,  and  extensive  alterations  have  been 
made  in  the  business  and  regulations  of  the  company. 

SirB.  Cairns,  Q.C,  in  reply. 

11  Feb.  1866. 

The  Lord  Chancellor  said :  By  the  deed  con- 
stituting this  company,  each  shareholder  covenanted 
with  the  trustees,  and  with  every  other  shareholder, 
that  they,  and  the  persons  who  might  become  share, 
holders  should,  whilst  holding  any  share  or  shares  in 
the  company,  be  and  continue  a  company  by  and 
under  the  name  of  the  Agriculturist  Cattle  Insurance 
Company,  for  the  term  of  fifty  years,  unless  sooner 
dissolved.  The  question  is,  whether  the  respondent 
who  executed  the  deed  has  been  released  from  the 
binding  obligation  created  by  this  covenant. 

The  case  on  the  part  of  the  respondent  is,  that  his 
shares  were  duly  forfeited  in  the  month  of  June,  1849, 
and  that  thereupon  he  ceased  to  be  a  member  of  the 
company,  and  further,  if  there  was  any  irregularity  in 
the  exercise  of  the  power  of  forfeiture,  yet  that  the 
proceedings,  and  the  consequent  release  of  the  respon- 
dent, have  been  acquiesced  in  by  the  shareholders  for 
a  period  of  eleven  years  prior  to  the  order  for  winding- 
up  the  company,  and  ought  not  now  to  be  disturbed. 

On  the  other  hand  it  is  contended  by  the  official 
manager  that  the  alleged  forfeiture  of  the  respondent's 
shares  was  a  proceeding  wholly  collusive  and  unreal — 
the  real  transaction  being  an  agreement,  between 
seven  shareholders  (including  the  respondent)  and  the 
directors,  that  in  consideration  of  a  sum  of  iOOOl,  to 
be  paid  by  such  shareholders  to  the  directors,  they 
(the  directors)  should  release  them  from  all  existing 
and  future  liabilities  to  the  company,  and  would  effect 
such  release  by  the  instrumentality  of  the  clause  of 
forfeiture.  This,  the  official  manager  contends,  would 
have  been  an  abuse  of  the  power  of  forfeiture,  even  if 
it  had  been  in  form  observed,  and  a  fraud  upon  the 
other  shareholders. 

The  appellant  also  contends  that  if  a  transaction 
which  is  irregular,  and  much  more  if  it  be  collusive, 
and  therefore  fraudulent,  is  attempted  to  be  supported 
by  the  plea  of  acquiescence  and  lapse  of  time,  it  is 
incumbent  on  the  party  setting  up  such  defence  to 


show  that  the  transaction  was  fully  made  known  to 
the  company  or  faithfully  narrated  in  the  books  of  the 
company,  or  reports  of  the  directors,  so  that  if  ordi- 
nary attention  had  been  used,  it  must  have  been 
observed  by,  and  become  known  to,  the  rest  of  the 
shareholders.  If  a  shareholder  depends  for  his  dis- 
charge from  the  company  on  an  irregular  transaction 
with  the  directors,  he  cannot,  as  the  appellant  con- 
tends, be  permitted  to  insist  that  it  was  the  duty  of 
the  directors  to  state  the  transaction  to  the  share- 
holders, and  that  he  trusted  to  them  to  do  so.  It 
certainly  is  their  duty  to  do  so,  but  if  that  duty 
be  not  discharged,  the  shareholders,  as  the  appellant 
insists,  must  take  the  consequences.  If  a  declaration 
of  forfeiture  really  proceeds  upon,  and  is  the  result  of, 
a  collusive  agreement,  but  is  entered  by  the  directors 
in  the  books  of  the  company  as  if  it  were  a  bond  fide 
adverse  proceeding,  the  entry  is  a  false  statement, 
involving  a  fraudulent  concealment  of  the  truth,  for 
the  suppression  of  the  truth  is  a  form  of  falsehood* 
and  falsehood  is  fraud,  and  it  is  impossible  under  such 
circumstances  of  imposition  on  the  other  shareholders 
that  the  shareholder  who  sets  up  the  forfeiture  can 
make  a  case  of  acquiescence,  or  derive  any  benefit  from 
lapse  of  time  whilst  the  truth  remains  unknown. 

In  the  propositions  I  have  thus  stated,  I  have  con- 
sidered the  arguments  for  the  official  manager,  and  to 
these  propositions  I  give  my  assent.  The  question 
is  whether  they  apply  to  the  case  before  me.  Upon 
an  examination  of  the  evidence,  I  think  the  facts 
warrant  the  statement  sworn  to  by  the  official 
manager.  He  states  in  his  affidavit  that  all  the 
transactions  which  constituted  what  has  been  called 
the  Chippenham  arrangement  (and  on  which  Mr. 
Brotherhood  and  others  retired),  were  made  known  to 
the  shareholders  at  the  time,  and  are  truly  stated  in 
the  books  and  papers  of  the  company,  so  that  anyone 
reading  the  books  and  papers  would  ascertain  the 
facts ;  but  that  with  respect  to  the  respondent  and 
the  persons  who  retired  with  him,  the  facts  were  not 
made  known  to  the  shareholders,  nor  did  the  books 
or  papers  of  the  company  give  any  information  as  to 
the  terms  of  the  actual  arrangement.  In  proof  of 
this  the  official  manager  states  that,  notwithstanding 
his  examination  of  all  the  books  and  documents,  he 
remained  ignorant  of  the  real  truth  until  he  obtained 
access  to  the  papers  of  Mr.  Westmacott,  deceased  :  a 
solicitor,  who  although  he  was  not  the  solicitor  of  the 
company,  yet  strangely  enough  appears  to  have  been 
employed  by  the  directors  as  their  private  or  peculiar 
solicitor  in  arranging  the  terms  on  which  the  respon- 
dent and  the  six  other  shareholdei-s  should  be  released 
by  the  directors,  and  their  shares  made  to  appear  to 
bo  forfeited. 

The  real  facts  of  the  case  are  now  clear  enough, 
and  there  is  no  controversy  about  them. 

The  respondent  and  the  six  other  shareholders 
associated  with  him  refused  to  accede  to  the  Chippen- 
ham arrangement 
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The  respondent  presented  a  petition  to  the  Lord 
Chancellor  for  an  order  to  wind  up  the  company.  Thia 
petition  was  dismissed,  first  by  the  Vice-Chancellor, 
and  afterwards,  on  a  rehearing,  by  the  Lord  Chan- 
cellor, with  costs,  in  the  month  of  April,  1849. 

It  was  part  of  the  concerted  plan  which  formed  the 
Chippenham  arrangement,  that  the  directors  should 
make  a  call  of  il,  per  share  upon  the  shareholders,  in 
order  that,  upon  the  ground  of  nonpayment  of  this  | 
call,  the  shares  of  the  shareholders  who  were  to  retire 
from  the  company  under  that  arrangement  might  be 
forfeited.  The  call  was  accordingly  made  on  the  21st 
of  November,  1848.  It  was  made  in  pursuance  of 
resolutions  passed  at  the  adjourned  special  general 
meeting  held  on  the  13th  of  November,  1848,  and 
was  a  proceeding  wholly  irregular  and  collusive,  on 
which,  in  my  opinion,  no  action  could  have  been 
successfully  maintained  against  any  dissentient  share- 
holder. This  call  is  described  in  the  petition  pre- 
sented by  the  respondent  as  a  gross  breach  of  trust  on 
the  part  of  the  directors.  The  respondent,  therefore, 
was  well  aware  of  the  invalidity  of  the  call,  and  it  was 
frequently  ui^d  by  his  solicitor  in  his  letters^  that 
the  company  was  not  in  a  condition  to  enforce  any 
caUs  against  the  shareholdei'S.  Nevertheless,  it  was 
finally  agreed  in  the  mouth  of  ^tay,  1849,  that  the 
nonpayment  of  this  invalid  call,  or  of  a  previous  call 
of  11,  per  share,  which  was  induded  in  the  call  of  il., 
and  was  equally  invalid,  should  bo  made  the  ground 
for  forfeiting  the  shares  of  the  respondent  and  the 
six  other  shareholders. 

It  appears  that  shortly  after  the  order  dismissing 
the  respondent's  petition  in  April,  1849,  a  correspon- 
dence was  begun  between  Mr.  Clarkson,  the  solicitor 
of  the  respondent,  and  Mr.  Westmacott,  the  solicitor 
for  the  directors,  to  settle  the  terms  on  which  the 
seven  shareholders  should  bo  allowed  to  retire  from 
the  company.  The  condition  of  the  company,  at  the 
time  when  the  terms  were  finally  agreed  on,  appears 
to  have  been  this  :  All  the  paid-up  capital  had  been 
spent,  and  the  company  was  in  debt  to  the  amount  of 
21,0002.  ;  for  it  is  stated  tliat  the  debts,  amounting  to 
17,000^.  at  the  time  of  tlie  Chippenham  arrangement, 
had  been  in  May,  1849,  increased  by  the  sum  of 
4000?.  The  shares  held  by  these  seven  shareholders 
appears  to  have  been  about  2,500,  and  the  amount  due 
iu  respect  of  the  call  of  il.  would  have  been  about 
10,000?.  In  this  state  of  things  the  continuance  of 
seven  solvent  shareholders  in  the  company  was  of  im- 
portance to  the  other  members.  But  the  directors  finally 
agreed,  at  the  end  of  the  month  of  May,  1849,  to  release 
these  seven  shareholders^  and  allow  them  to  retire 
from  the  company  on  payment  of  the  sum  of 
4000?.  This  object  was  to  be  accomplished  under 
colour  of  the  provisions  for  the  forfeiture  of  shares  for 
nonpayment  of  calls  contained  in  the  deed  of  settle- 
ment But  inasmuch  as  the  clauses  of  forfeiture,  if 
they  had  been  duly  pursued,  would  not  have  been 
effectual  for  the  complete  discharge  of  the  share- 


holders, it  being  stipulated  and  agreed  by  tiie  126th 
clause  of  the  deed  of  settlement,  that  a  shaieholder 
might  redeem  his  shares  after  they  had  been  forfeited* 
on  payment  of  such  sum  of  money,  by  way  of  fine,  as 
the  board  of  directors  should  think  fit;  and  inasmuch 
as  it  was  also  provided  by  the  182nd  ckose  of  the 
deed  of  settlement,  that  when  any  shares  should  have 
been  forfeited  for  nonpayment  of  caUs,  the  directors 
should  not  sell  more  of  such  shares  than  might  be 
sufficient  to  pay  the  amount  payable  by  the  riure- 
holders  in  respect  of  such  shares,  and  legal  interest 
thereon,  and  that  all  shares  which  should  lemain 
should  again  revert  to  and  become  the  property  of  the 
shareholders,  it  was  agreed  that  the  directors  shoold 
accept  a  release  from  the  seven  sharBholdexs  of  all 
their  estate,  right,  title,  and  interest  of^  in,  or  to^  their 
respective  shares  in  tiie  capital  of  the  company,  «id 
all  future  dividends  in  respect  thereof,  and  that,  iu 
pursuance  of  the  agreement,  and  in  consideration  of 
the  release,  the  company  should  for  themselves  and 
their  successors  covenant,  declare,  and  agree  with  the 
seven  shareholders  that  the  company  shonld  no^  nor 
would,  nor  should,  or  would  the  directors,  <Uschju:g» 
the  shares  from  forfeiture,  in  pursuance  of  the  126th 
clause  of  the  deed,  nor  sell  the  shares  to  any  perwm, 
or  do  any  act  whereby  the  shares  should  be  reserred, 
or  restored,  or  revert  to  the  shareholders,  or  wharebj 
the  shareholders  might  be  called  on  to  pay  the  balance 
of  the  call,  after  deducting  the  purchase-money,  unleas 
the  directors  were  able  to  sell  the  whole  of  the  aharea 
belonging  to  any  one'  of  the  seven  shareholders,  which 
they  were  thereby  empowered  to  do,  notwithstanding 
the  provisions  of  the  182nd  clause  of  the  deed  of  settle- 
ment.   Such  are  the  chief  provisions  of  the  deed  of 
the  26th  of  June,  1849,  which  is  expressed  to  be  made 
between  the  company  and  the  seven  shareholden,  and 
to  which  the  directors  affixed  the  seal  of  the  company. 

Before  the  execution  of  this  deed,  and  on  the  day 
on  which  the  4000/.  or  a  considerable  part  of  it  waa 
paid,  viz.,  the  6th  of  Juno,  1849,  the  directors  held  a 
board  meeting,  at  which  they  passed  a  resolution  in 
these  words,  "by  reason  of  the  neglect  or  refusal  on 
the  part  of  the  under-mentioned  holders  of  shares 
in  the  above  company  (being  the  seven  shareholders) 
to  pay  the  instalment  or  subscription  of  U.  per  ahaxe 
which  has  been  called  for  in  respect  thereof,  under 
the  provisions  contained  in  the  company's  deed  of 
settlement,  within  two  calendar  months  after  the  SKSrd 
day  of  December,  1848,  the  day  fixed  for  the  payment 
thereof,  the  shares  which  are  held  by  the  under- 
mentioned shareholders,  or  to  wliich  they  are  entitled 
in  the  company,  numbered  <^posite  their  rei^ective 
names  hereunder  written,  and  all  money  fiaid  to  the 
company  thereon,  and  all  the  benefit  and  advantage 
whatsoever  attending  the  same,  shall  henceforth  be 
forfeited  to  the  company,  and  such  shares  an  for- 
feited accordingly." 

There  was  a  further  resolution  that  notiee  «f  the 
declaration  of  forfeiture  should  be  aent  to  liis  i 
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sharoholders,  and  it  was  farther  reaolyed  that  the 
seal  of*  the  company  should  be  affixed  to  the  resolu- 
tions. These  entries,  made  by  the  directors  in  the 
minute-book  of  thehr  meetings,  were  never  produced 
or  made  known  to  the  shareholders.  The  only  entries  | 
or  documents  relating  to  the  transaction  which*  were 
made  known  to  the  shareholders,  or  to  which  they 
had  access,  appear  to  have  been  the  following— 

First.  The  shares  of  the  seven  shareholders  were 
returned  to  the  public  Registration  Office  as  having 
been  forfeited.  Secondly.  In  the  share  register-book 
of  the  company,  oa  corrected  up  to  the  1st  of  November, 
1848,  the  names  of  the  seven  shareholders,  and  the 
number  of  shares  held  by  them,  appear,  but  in  the 
next  alphabetical  list  of  shareholders  in  the  same 
book,  88  corrected  up  to  the  Ist  of  November,  1849,  the 
names  are  omitted.  Thirdly.  In  the  balance-sheet  of 
the  company  from  the  1st  of  July,  1848,  to  the  81st 
of  December,  1848,  there  is  this  item,  "cancelled 
shares  11,310;.  10*.,"  the  particulars  of  which  ap- 
pear to  be  given  in  the  journal  under  date  31st  ot 
December,  1848.  These  entries  related  to  shares  can- 
celled under  the  Chippenham  arrangement.  In  the 
next  balance-sheet,  from  the  1st  of  January,  1849,  to 
the  80th  of  June,  1849,  is  a  similar  entry,  "  cancelled 
shares  18,857Z.  10».,"  the  particulars  of  which  are  also 
given  in  the  Journal  under  date  30th  of  June,  1849, 
where,  classed  with  other  shareholders  who  had  come 
in  under  the  Chippenham  arrangement,  are  the  names 
of  these  seven  shareholders,  and  the  number  of  shares 
held  by  each  of  them,  and  also  sums  of  money  set 
opposite  the  names,  which  represent  as,  I  conclude, 
the  sums  payable  by  each  of  the  seven  shareholders 
under  the  call  of  42.,  and  which  sums  greatly  exceed 
the  4000Z.  that  was  actually  paid,  and  of  which  sum 
of  4000/.  there  is  in  these  documents  no  mention 
whatever. 

It  is  plain  that,  to  every  shareholder,  acquainted  as 
they  all  were  with  the  Chippenham  arrangement, 
these  entries  would  convey  the  impression  that  the 
seven  shareholders  had  also  come  in  under  that 
arrangement^  and  that  their  opposition  had  been 
«nded  by  the  dismissal  of  their  petition.  If  any  other 
conclusion  was  derived,  it  must  have  been  that  the 
shares  of  the  seven  shareholders  had  been  duly  and 
regularly  forfeited. 

D^ith  respect  to  the  application  of  the  4000/.,  the 
facts  have  an  important  bearing  on  the  case.      It 
would  seem  that  Mr.  Clarkson,  the  solicitor  of  tlie 
•even  shareholders,  was  very  properly  desirous  that  , 
the  money  to  be  paid  by  his  clients  ahould  be  ap-  | 
plied  in  payment  of  part  of  the  large  debt  of  the  com-  , 
pimy ;  but  before  the  final  agreement,  Mr.  Clarkson 
receiwd  firom  the  solicitor  of  the  directors,  a  letter  \ 
dated  the  29th  of  May,  1849,  in  whidi  Mr.  Clarkson 
is  told  that  the  directors  had  come  to  ''the  conclusion,  ! 
under  all  the  circumstances,  that  they  would   be 
justified  in  accepting  his  offer  of  40007.,  provided  that  | 
the  matter  is  carried  out  immediately,  and  no  unne-  i 


cessary  restrictions  were  irtit  upon  the  deposition  of 
the  money,  as,  if  that  were  the  case,  no  benefit  could 
accrue  from  the  payment" 

The  money  accordingly  appears  to  have  been  paid 
over  to  the  secretary,  and  placed  under  the  control  of 
the  directors,  who  appear  to  have  at  once  applied  a 
consideraUe  part  of  it  in  payment  to  themselves  of 
fees,  allowances,  and  law  charges.  At  the  time  of 
such  pajrment  of  the  4000/.,  the  balance  standing  to 
the  credit  of  the  company  at  its  bankers  did  not  ex- 
ceed 73^,  and  there  could  be  little  expectation  of  the 
sums  applied  by  the  directors  to  their  own  use  ever 
being  otherwise  received. 

Upon  a  review  of  these  circumstances,  it  is  plain 
that  the  real  transaction  was  not  an  adverse  sentence 
of  forfeiture,  but  a  collusive  contract  between  the 
directors  and  the  shareholders,  that,  in  consideration 
of  a  sum  of  40007.  to  be  paid  by  them  to  the 
directors,  they  should  be  released  from  all  present 
and  future  liabilities,  and  from  their  position  as 
shareholders  in  the  company.  To  effect  this  object, 
part  of  the  provisions  of  the  clause  of  forfeiture  was 
resorted  to,  but  the  rest  of  the  provisions  which 
would  be  inconsistent  with  the  design,  the  directors 
covenant  not  to  use  or  apply. 

That  the  shareholders  bargained  with  the  directors 
for  a  release  from  the  company,  and  all  liabilities  as 
shareholders,  is  in  effect  admitted  by  Mr.  Clarkson  in 
the  17th  and  18th  paragraphs  of  his  affidavit. 

There  can  be  no  doubt  that  the  actual  contract  was 
sach  as  the  directors  liad  no  power  to  make.  Tlie 
transaction  was  an  abuse  of  the  power  of  forfeiture 
even  if  it  had  (which  was  not  the  case)  been  con- 
ductod  in  conformity  with  the  provisions  of  that 
power.  There  can  also  be  no  doubt  that  it  was  the 
duty  of  both  parties  to  this  irregular  proceeding  to 
make  it  known  to  the  shareholders  of  the  company. 
If  it  bad  been  immediately  challenged,  the  validity  of 
what  was  done  could  not  have  been  maintained. 
The  question  then  is,  whether  that  which  was  invalid 
and  improper  can  derive  validity  from  the  fiMst  that 
by  a  breach  :of  duty  it  has  been  for  eleven  years  suc- 
cessfully concealed?  If  a  shareholder  collude  with 
the  directors  in  an  improper  transaction  to  the  preju- 
dice of  the  other  shareholders,  the  shareholder  and  the 
directors  stand  on  an  equal  footing  of  liability,  and  it 
could  hardly  be  suggested  oven  in  argument,  that 
directors  can  in  any  irregular  transaction  derive  any 
benefit  from  their  own  suppression  of  the  truth.  It  is 
the  first  duty  of  this  Court  to  require  perfect  truth 
and  sincerity  from  all  who  stand  in  a  fiduciaiy 
capacity.  Concealment  or  suppression  of  the  traUi 
by  a  trustee  is  falsehood,  and  wherever  there  is  false- 
hood there  is  fraud. 

This  case,  therefore,  in  my  judgment,  depends  on 
one  inquiry,  was  this  invalid  transaction  fully  made 
known  to  the  shareholders !  The  answer  must  be, 
that  it  was  concealed  from  them.  If  so,  it  can  derive 
no  confirmation  from  lapse  of  time  during  such  con- 
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cealment.  It  was  contended  by  the  Attorney-General 
that  the  declaration  of  forfeiture  was  good  at  law,  and 
that  the  legal  obligation  of  the  covenant  was  there- 
fore at  an  end  ;  but  I  am  not  of  that  opinion,  for  to 
make  a  good  legal  forfeiture,  the  direction  and  requi- 
sites of  the  power  of  forfeiture  must  be  strictly  and 
bond  fide  observed,  and  the  call  which  the  share- 
holder fails  to  pay  must  be  legal,  and  capable  of  being 
enforced.  If  the  power  has  not  been  strictly  followed, 
there  is  no  forfeiture  either  at  Law  or  in  Equity ;  and 
if  the  letter  of  the  provision  has  been  strictly  ob- 
served, but  the  exercise  of  the  power  is  the  result  of 
a  collusive  and  unauthorised  agreement  between  the 
parties,  then  there  is  no  valid  execution  in  Equity. 

The  Master  of  tlio  liolls  appears  to  have  thought 
that  what  was  done  by  the  directors  might  be 
warranted  by  the  power  to  compromise  actions  con- 
tained in  the  198th  clause  of  the  deed  of  settlement, 
but  I  cannot  concur  with  his  Honour  in  this  opinion, 
or  hold  that,  in  an  action  brought  against  a  share- 
holder for  calls,  the  directors  under  the  power  of 
compromising  or  compounding  for  such  demand, 
could  release  the  defendant  from  his  position  as  a 
shareholder  in  the  company.  The  Master  of  the  Rolls 
relies  on  the  facts  that  during  eleven  years  the 
respondents  have  not  been  treated  as  shareholders, 
and  notices  have  not  been  sent  to  them  of  meetings 
at  which  the  assembled  shareholders  make  important 
changes  in  the  constitution  of  the  company ;  but  all  this 
was  the  result  of  the  belief  of  the  shareholders  that  the 
shares  of  the  respondent  had  been  duly  forfeited,  and 
that  they  had  band  fide  ceased  to  be  shareholders,  and 
that  belief  was  produced  by  nusrepresentations  and  con- 
cealment of  the  truth  by  the  directors,  for  which  the 
respondent  is  equally  responsible.  The  order  of  the 
Master  of  the  Rolls  must  therefore  be  reversed,  and 
the  respondents  name  placed  on  the  list.  The  official 
manager,  and  the  creditors'  representative,  will  have 
their  costs  out  of  the  estate. 

Lord  Chancellor.    |  JHe  Levey. 
19  Jan.  11  Fkb.  1865.    >    £x  parte  Topping. 

Bankruptcy  —  Partnership  —  Proof  by  Co- 
Partner — Surplus. 

Where  two  eo-partiiers  foere  jointly  and  severally  adjtir 
dieated  batikrupl^  and  one  of  them  totu,  before  and  at  the 
time  of  the  adjiidieaUanf  indebted  to  the  other  on  a  pri- 
vaJte  account  f  not  connectedwith  the  partnership  dealings, 
and  the  representtUives  of  the  joint  estate  admitted  at  the 
bar  thai,  whether  the  separate  estate  of  the  creditor- 
partner  was  or  was  not  allowed  to  prove  against  the 
separate  estate  of  the  debtor-partner,  there  would  be  no 
surplus  of  the  latter  estate,  such  proof  was  allowed, 
subject  to  being  expunged,  in  case  it  shoiUd  eventually 
appear  that,  after  expunging  it,  there  would  be  a  sur- 
plus of  the  estate  of  the  debtor-partner. 

For  some  time  previous  to  the  year  1864,  George 


Levey  and  Charles  Robaon  carried  on  business  in  put- 
nership  as  printers  and  shippers. 

About  the  year  1834,  Levey  advanced  and  lent  to 
Robson  a  sum  of  money,  out  of  his  own  private  moneys, 
to  enable  the  latter  to  place  a  larger  >capital  in  the 
business.  On  the  19th  of  January,  1864,  Levey  k  , 
Robson  were  adjudicated  bankraptSy  and  Charles 
Topping  was  chosen  one  of  the  assignees.  As  such, 
ho  tendered  a  proof  on  behalf  of  Levey's  separata 
estate,  against  the  separate  estate  of  Robson,  for  a 
sum  of  404/.  lis.  6d.,  due  in  respect  of  the  abore- 
mentioned  advance.  The  proof  was  rejected  by  Ml 
Registrar  Winslow,  acting  for  Mr.  Commissioner  Fon- 
blanque,  and  this  appeal  was  brought  against  hi« 
decision.  It  was  admitted,  for  the  purposes  of  the 
appeal,  that  the  debt  due  to  Levey  was  not  barred  b^ 
the  Statute  of  Limitations. 

It  was  also  admitted  at  the  bar,  on  behalf  of  the 
assignees,  that  even  if  the  proof  were  rejected,  Rob- 
son's  separate  estate  would  still  be  insufficient  to  pay 
his  separate  creditors  in  full. 

De  Gex,  for  the  appellants. 

The  rule  that  a  partner  may  not  prove  in  competi- 
tion with  the  separate  creditors  of  his  co-partner,  was 
introduced  for  the  benefit  of  the  joint  creditors,  who 
are  entitled  to  share  in  the  surplus,  if  any.  It  ceases 
if  the  joint  creditors  have  all  been  fully  paid,  and, 
by  parity  of  reasoning,  it  ought  to  cease  in  a  case 
where,  as  here,  there  can  be  no  surplus  of  the  separate 
estate,  and  the  only  effect  of  it  will  be,  to  pay  the 
creditors  of  one  partner  with  the  money  of  the  other. 
He  cited,  and  commented  on, 

ExparU  Ellis,  2  Gl.  &  J.  812  ; 

Ex  parU  Carter,  2  Gl.  t  J.  233  ; 

Ex  parte  Moore,  2  Gl.  k  J.  166  ; 

Ex  parte  Broome,  1  Rose,  69  ; 

Wood  V.  Dodgson,  2  M.  &  S.  195  ; 

1  M.  &  Ayr.  B.  L.  274  ; 

Deacon's  Bankruptcy,  850  (3rd  ed.) ; 

Lindley  on  Partnership,  1008,  1011. 

Martineau,  for  the  assignees  made,  the  admission 
referred  to  above. 

Robertson  Griffiths,  for  a  separate  creditor  of  Robson. 

The  rule  has  been  always  laid  down  in  general  t^mi 
without  the  exception  contended  for.  Indeed  hardly  in 
any  case  can  it  be  possible  to  say  that  by  no  possibilitj 
will  there  be  a  surplus. 

De  Oez,  in  reply. — In  the  present  ease  the  assignees 
of  the  joint  estate  admit  the  impossibility  of  a  sorplos. 

11  Feb.  1865. 

The  Lord  Chancellor  said— The  question  was, 

whether  if  there  had  been  an  adjudication  of  bank- 

I  ruptcy  against  two  co-partners»  and  one  of  them  was 

indebted  to  another,  the  separate  estate  of  the  credito^ 

!  partner  could  be  admitted  to  prove  against  the  separate 

estate  of  the  debtor-partner,  in  a  case  iriien  it  was 
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clear  that,  whether  such  proof  were  admitted  or  not, 
there  would  be  no  surplus  of  the  separate  estate  of 
the  debtor-partner  available  for  the  benefit  of  the 
joint  creditors. 

Now  the  rules  which  regulated  proof  in  such  cases 
were  an  artificial  system  derived  from  those  observed  by 
this  Court  in  the  marshalling  of  assets,  and  they  were 
established  by  an  order  of  Lord  Loughborough,  made 
iu  1794.  Separate  accounts  were  directed  to  be  kept 
of  the  two  estates,  and  if  there  was  any  joint  estate 
the  joint  creditors  were  not  in  the  first  instance  to 
share  in  the  separate  estate,  but  were  to  wait  till  the 
separate  creditors  were  paid  in  full,  and  then  to  be 
admitted  to  participate  in  the  surplus.  It  was  con- 
sequently held  that  one  partner  could  not  prove 
against  his  co-partner,  inasmuch  as  such  proof  would 
in  general  diminish  the  surplus  of  the  estate  of  the 
debtor-partner,  and  thus  the  creditor-partner  would 
come  into  competition  with  the  joint  creditors.  The 
general  rule,  therefore,  was  that  no  partner  could 
prore  against  the  estate  of  a  co- partner,  and  the  ques- 
tion was,  whether  that  rule  was  to  be  confined  within 
the  limits  to  which  its  reason  and  principle  would 
restrict  it,  or  whether  it  was  to  be  carried  out  in  every 
case,  even  although  the  reason  and  principle  no  longer 
applied.  Several  cases  on  the  point  were  found  in  the 
second  volume  of  Glyn  &  Jameson's  Reports.  But  in 
all  those  cases  the  debt  had  arisen  out  of  partnership 
transactions,  or  had  accrued  after  the  adjudication. 

But  here  the  cose  was  different,  for  the  debt  sought 
to  be  proved  against  the  estate  of  the  co-partner  was  a 
debt  arising  from  an  independent  contract,  apart  from 
the  partnership  dealings,  and  existing  at  tlie  time  of 
adjudication.  It  was  also  admitted,  and  the  present 
decision  was  based  on  that  admission,  that  by  no 
possibility  could  there  be  any  surplus  of  the  separate 
estate  of  the  debtor-partner.  Here,  therefore,  it  was 
reasonable  and  just  that  the  rule  should  not  be  so  I 
extended  as  to  comprehend  a  case  beyond  its  original 
principle  ;  and  if  it  was  clear  that  there  could  be  no 
surplus  of  the  estate  against  which  the  proof  was  ten- 
dered, it  would  be  unreasonable  that  the  proof  should 
he  rejected.  It  was  said,  and  w^ith  truth,  that  the 
effect  of  so  extending  the  rule  in  the  present  case, 
would  be  to  pay  the  creditors  of  one  partner  with  the 
money  of  another ;  and  it  was  also  ui^s^ed  that  the 
joint  creditors  would  often  be  losers  instead  of  gainers 
by  making  its  application  universal.  If,  for  instance, 
there  were  two  partners,  one  of  whom  had  a  separate 
estate  of  10,000/.,  and  owed  10,000Z.  to  his  separate 
creditors,  exclusive  of  his  debts  due  to  his  co-partners, 
then,  if  the  latter  were  not  admitted,  his  separate  cre- 
ditors would  be  jmd  in  full ;  but  if  ho  owed  a  co- 
partner 10,000/.,  and  the  proof  were  admitted,  the 
fieparate  creditors  would  only  get  10^.  in  the  pound. 
Snpjwse,  now,  the  other  partner  were  indebted  to 
the  amount  of  1000/.  and  had  no  assets  but  the  debt 
due  from  his  co-partner  :  the  result  would  be  that,  if 
the  proof  were  admitted,  there  would  be  a  surplus  of 


4000/.  available  to  the  joint  creditors,  whereas,  if  the 
rule  were  adhered  to,  for  the  supposed  benefit  of  the 
joint  creditors,  it  would,  in  fact,  deprive  them  of  4000/. 
Many  other  cases  might  be  suggested  in  which  such  a 
rigid  adherence  to  the  rule  would  work  injustice. 

Here,  therefore,  was  a  case  in  which  a  proof  by  one 
partner  against  the  separate  estate  of  his  co-partner 
ought  to  be  admitted,  but  inasmuch  as  contingencies 
might  arise,  bringing  to  light  undiscovered  assets,  the 
proof  must  be  made  liable  to  be  expunged,  if  it  should 
eventually  turn  out,  that  there  would  thus  be  a  surplus 
of  the  separate  estate  of  the  debtor-partner. 

The  assignees  would  take  their  costs  out  of  the 
respective  estates,  but  no  costs  would  be  given  to  the 
creditor  who  had  appeared  separately. 


Lords  Justices. 

17  Feb.  1865, 


^1 


Beds  v.  Cares. 


Vendor  and  Purchaser — Deposit. 

Order  that  vendor  return  to  purchaser  his  deposit  can- 
celled^ to  enahU  the  latter  to  recover  at  law  his  deposit, 
with  interest. 

In  this  case  (which  is  fully  reported,  ante  5  K.  R.  20^), 
upon  the  application  of  the  defendant,  who  did  not  wish 
to  prejudice  his  right  to  recover  at  law  the  deposit  with 
interest,  the  direction  as  to  the  return  of  the  deposit 
was  struck  out  of  the  minutes  of  the  order. 


S.    > 
5.    J 


Hepburn  r.  Lordan. 


Iiords  Justioes. 

17,  18  Feb.  1865. 

Injunction — Nuisance — Indictment. 


In  this  case  (the  report  of  which  in  the  Court 
below  will  bo  found,  ante  5  N.  R.  801),  at  the  sugges- 
tion of  the  Court,  the  parties  ultimately  agreed  upon 
the  following — 

Minute.— By  consent  dissolve  the  injunction,  the 
defendant  undertaking  not  to  bring  any  more  jute 
upon  the  premises,  and  to  remove  that  which  is  there 
now  before  the  24th  of  March  ;  without  prejudice 
to  any  question  in  the  cause.  The  costs  of  this 
application  to  be  dealt  with  at  the  hearing  by  the 
Vice-Chancellor. 


Master  Of  the  Bolls,  )   davies  i^.  Orrr. 
8,  10,  13,  15  Feb.  1865.     ) 

Trust — Statute  of  Frauds — Fraud — Resulting 
Trust — Illegal  Deed — Affidavit  of  a  Deceased 
Person — Absence  of  Cross-examination. 

2>,  under  a  misapprehension  of  being  liable  to  a  con- 
vietion  for  felony^  executed  a  deed,  which  purported  to 
be  an  ctbsolute  conveyance  of  his  property  to  0  for  a 
valuable  consideration,  but  which  teas  proved  by  parol 
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€mdene$  to  have  been  executed  on  the  widentanding 
ihat  O  should  hold  the  property  at  Us  disposal.  The 
consideraHon  wets  never  paid^  and  D  remained  in  pos- 
session, and  made  payments  to  a  huUding  society  in 
resped  of  the  property.  0  denied  the  trust  and  refused 
to  Ttoonvey  ••— 

Held,  IsL  That  (fs  denial  and  refusal  toere  a  fraud 
whi^  exdudsd  the  operation  of  the  StahUe  of  Frauds  : 

Held,  2nd,  That  there  wea  a  trust  by  eonstrwtion  of 
law,  within  the  Sth  flection  of  the  Statute  of  Frauds. 

A  witness  who  had  made  an  affidaivit,  died  three  days 
after  it  toas  sworn,  without  there  having  been  any  oppor- 
tunity for  cross-examination : — 

Held,  that,under  the  eireutnstcmoes,  the  affidavit  miyht 
be  read,  subject  to  deduUionfrom  its  weight  on  account 
of  the  absence  of  any  opportunity  for  cross-examination. 

This  was  a  motion  for  decree  in  this  suit,  reported 
on  demnrrer,  4  N.  R.  5,  256,  where  the  object  of  the 
suit  and  the  nature  of  the  bill  are  stated.  The  bill 
had  been  amended,  bat  the  paragraphs  set  out  in  the 
previous  report  were  substantially  the  same.  The 
following  facts  require  to  be  now  stated. 

The  plaintiff's  first  wife,  Ann,  whom  he  married  in 
1836,  eloped  in  1844  with  a  paramour,  and  was  not 
heard  of  by  the  plaintiff  until  fourteen  years  after- 
wards. In  1854,  the  plaintiff,  believing  his  first  wife 
to  be  dead,  married  Susannah  Otty,  the  mother  of  the 
defendant  by  her  first  hnsband. 

In  January,  I860,  the  plaintiff,  who  fived  in  the 
county  of  Chester,  heard  that  his  first  wife  was  living 
at  Newton,  in  Montgomeryshire,  and  was  there  charge- 
able to  the  parish.  In  August,  1862,  the  plaintiff,  at 
the  instance  of  the  guardians  of  the  poor,  who  had 
heard  from  the  wife  that  her  husband  was  alive,  was 
summoned  before  the  magistrates  for  an  order  to  pay 
to  the  guardians  the  amount  they  hod  expended  in 
maintaining  his  wife  ;  but  on  an  investigation  of  the 
circumstances  the  summons  was  dismissed.  When 
the  plaintiff  heard  that  his  first  wife  was  alive, 
he  was  afraid  of  being  convicted  of  bigamy.  But 
in  fact,  he  had  not  heiffd  of  his  first  wife  for  seven 
years  previous  to  his  second  marriage.  He  thought 
also,  that  at  any  rate  it  would  bo  better  for  him 
to  change  his  residence,  but  he  did  not  do  so,  find- 
ing that  he  still  retained  the  respect  and  goodwill 
of  his  neighbours.  Whilst  under  the  misapprehension 
as  to  his  liability  to  a  conviction  for  bigamy,  he  executed 
the  deed  in  question  of  the  17th  of  January,  1860. 

Aocording  to  the  bill,  the  plaintiff  had  bought  the 
property  for  340/.,  made  up  of  ^(iL  his  own  savings, 
202.  borrowed  from  the  defendant  on  a  promissory 
note,  and  250Z.  part  of  the  4207.  advanced  by  the 
building  society  on  mortgage.  The  defendant  pro- 
mised to  dispose  of  the  property  according  to  the 
pkintifTs  wishes,  and  to  reoonvey  it  when  required 
to  do  BO.  The  plaintiff  had  been  pressed  by  the  defen- 
dant to  pay,  and  had  paid  the  202.  due  on  the  pro- 
missory note. 


It  was  suggested  that  the  object  of  the  eonveyance 
was  either  to  avoid  the  forfeiture  Vhich  the  plaintiff 
believed  would  result  from  a  conviction  for  bigamj, 
or  to  escape  the  enforcement  of  any  payment  to  the 
guardians  for  the  maintenance  of  his  first  wife. 

The  defendant,  in  his  answer,  aIleg«Mi  that  the 
transaction  was  what  the  deed  purported  to  be,  in 
absolute  sale  to  him  for  20?.,  which  was  an  adequate 
consideration,  and  was  to  be  paid  by  his  forbeiriiig 
to  sne  on  the  plaintiff's  promissory  note.  The  laod 
was  bought  with  100/.,  belonging  to  the  defendant's 
mother,  and  for  that  reason  the  plaintiff  wished  to 
transfer  the  property  to  the  defendant.  The  defendant 
paid  Mr.  Gill  the  solicitor  11.  Zs.  id.,  vs  the  expense 
of  the  conveyance  to  him  ;  and  as  the  rents  were  nearly 
equal  to  the  subscriptions  payable  to  the  sodetrm 
respect  of  the  shares,  he  appointed  the  plaintiff  as  his 
agent,  to  recMve  the  rents  and  pay  them  to  the  society 
as  his  (the  defendant's)  subscriptions.  He  had  assumed 
that  Mr.  GiM,  who  was  also  solicitor  to  the  society, 
would  do  everything  necessary  to  conrplete  the  tnnsr 
action,  and  as  soon  as  he  found,  from  a  list  of  members 
published  in  a  report  of  the  29th  of  January,  18H 
that  the  shares  had  not  been  transferred,  his  solicitor 
requested  Mr.  GUI  to  make  the  transfer,  which  he 
declined  to  do.  The  amount  of  the  promissory  note, 
the  mortgage-debt,  and  covenant  of  the  defendant 
in  the  deed,  were  the  consideration.  The  pro- 
missory note  was  in  his  possession,  and  had  sot 
been  paid. 

Susannah  Otty  had  made  an  affidavit,  wkidt  in  all 
respects  supported  the  plaintiff's  case,  on  the  2Sth  of 
August,  1864,  and  had  died  on  the  1st  of  September 
following.  The  affidavit  was  filed  with  the  rest  of  the 
plaintiff's  affidavits  on  the  14th  of  Dtaember,  IS6I, 
on  which  day  also  notice  of  motion  for  decree  vw 
given.  In  consequence  of  her  death,  the  defentlaat 
had  had  no  opportunity  of  cross-ezaminii^  her.  The 
affidavit  was  objected  to,  but  ultimately  admitted. 

Baggdllay,  Q.C.,  and  H.  M.  Jaekaan,  for  the 
plaintiff. 

1st  The  deed  was  executed  under  a  misapprehen- 
sion as  to  the  state  of  the  law,  and  the  Coort  viQ 
relieve  on  the  ground  of  mistake,  as  in 

ChUders  v.  Childers,  IDe  G.  &  J.  482; 
Bir^  V.  Blagrave,  1  Amb.  264. 
2nd  These  cases  also  show  that,  ahhongh  an  iD^ 
transaction  was  contemplated,  yet  if  no  fraud  on  the 
law  was  actually  committed,  the  Coort  will  give  relief 
and  to  the  same  effect  are 

Flatamone  v.  Staple,  G.  Coop.  250  ; 
Ward  V.  Lant,  Prec.  Oh.  182. 
The  present  case  is  stronger,  for  the  plaintiff  conld 
not  have  been  convicted,  and  therefore  the  conTeyaoce 
never  could  have  been  illegal     The  pmpose  of  the 
deed  having  failed,  the  donee  has  a  locus  paenffentut. 

ard.  The  Statute  of  Frauds  is  exdaibd  by  pfft 
performance ;  that  is,  by  the  acts  of  theputitf  ^"^ 
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such,  as  to  be  explained  only  by  referring  them  to  an 
agreement  or  a  tmst, 

Lincoln  v.  Wrighi^  4  Da  G.  A  J.  16  ; 

Daley,  BamilUm,  5  Hare,  869;  2PliilL266. 
4  th.  Though  the  defendant  ia  the  legal  owner,  the 
plaintiff  paid  the  money,  ao  that  there  ia  a  oonatructire 
trust  in  the  plaintiff's  favour  within  the  8th  section 
of  tlie  statute. 

5th.  The  Statute  of  Frauds  is  not  meant  to  cover 
fraud,  and  in  such  a  case  the  Court  will  reliere, 

Story's  Equity  Jurisprudence,  §  1522  ; 

Lincolnr.  Wright,  4  Be  G.  A  J.  16,  1J> ; 

DaU  y.  BamiWm,  2  PhilL  266. 
6th.  The  shares  are  personal  estate  to  which  the 
Statute  of  Frauds  does  not  apply.  And  in  the  case  of 
the  land  we  are  at  any  rate  entitled  to  the  alternative 
relief  prayed — viz.^  a  lien  on  the  land  for  what  we 
have  paid. 

HMiMm^  Q,C.,  and  W.  W.  Cooper^  for  the  defen- 
dant. 

Ist.  It  was  intended,  in  the  present  instance,  that 
the  property  should  really  change  hands.  In  the  oases 
cited  by  the  plaintiff  it  was  not  so  intended.  Here 
tliere  was  a  bargain.  In  the  cases  cited,  the  deeds 
emanated  from  the  grantor  alone,  and  the  grantee 
knew  nothing  about  them.  The  only  exception  was 
in  PkUamone  v.  SiapU  {loe.  eit.),  but  there  the  bill 
was  dismissed  at  the  hearing  (1  -De  G.  &  J.  486 ;  2  B. 
&  AL  269),  and  that,  as  well  as  the  others,  turned  on 
the  question  of  intention. 

The  result  of  the  cases  is,  that  where  a  transac- 
tion takes  place  in  contemplation  of  some  ulterior 
object  which  is  not  attained,  and  the  transaction 
is  incomplete,  the  Court  will  not  interfere  in  fiivour 
of  the  grantee, 

Ceoa  y.  Buidier,  2  Jac.  k  W.  565. 

In  the  present  case,  to  accomplish  the  plaintiff's 
objects,  it  was  necessary  for  him  to  denude  himself  of 
liis  property  ;  if  any  trust  in  his  favour  were  left,  the 
object  of  baffling  the  guardians  or  avoiding  forfeiture, 
would  not  be  accomplished.  And,  therefore,  this  fell 
within  those  cases  where  a  person  who  wished  to 
transfer  property  for  a  particular  purpose  has  been  held 
to  liave  intended  to  part  with  the  beneficial  interest, 

Childen  v.  Childen,  3  K.  &  J.  810, 
a  case  which  was  altered  on  appeal  by  the  diacoveiy 
of  the  letter. 

Besides,  when  persons  have  agreed  to  cheat  the  law 
the  Court  will  not  interfere  in  favour  of  either  party, 
JBraetMbury  v.  Breukenbury,  2  Jac  &  W.  891 ; 
Cecil  V.  Muteher,  2  Jac.  &  W.  565  ; 
Grcvea  v.  (Trvotf,  8  Y.  &  J.  168 ; 
Childers  v.  ChilcUra,  3  £.  &  J.  810,  816 ; 
and  here  the  defendant  says  he  was  an  innocent  party. 

2nd.  The  Statute  of  Frauds  is  fatal  to  the  plaintiff's 
claim  unless  its  operation  is  excluded  by  (a)  construc- 
tive trast  under  section  8,  (6)  fraud,  (c)  part  per- 
foimanoe. 


(a).  The  pUintiff  alleges  a  trust  not  by  construc- 
tion of  law  but  ex  contraeiA, 

Such  a  contract  cannot  be  proved  by  parol  evi- 
dence, 

BarUeU  v.  Pickeragill,  1  Eden,  515 ;  1  Cox,  15. 
In  this  case  no  money  was  paid,  or  any  trust  de- 
clared as  to  part,  so  as  to  bring  it  within  the  rule  in, 

Lloyd  V.  SpUleit,  2  Atk.  148,  150. 
Parol  evidence  was  also  excluded  in, 

Leman  v.  Whitley,  4  Buss.  423  ; 

Imham  v.  Child,  2  B.  C.  C.  92.- 
To  exclude  the  operation  of  the  statute,  the  terms 
of  the  trust  must  be  shown,  for  otherwise  the  evils 
against  which  the  statute  is  directed,  arise, 

SmUh  V.  Matthews,  3  De  G.  F.  k  J.  189  ; 

Gaacotgne  v.  Thwing,  1  Yem.  866  ; 

Grovea  v.  Groves,  3  Y.  &  J.  163. 
(5).  It  is  true  that  the  statute  was  not  meant  to 
cover  fraud,  but  if  fraud  means  the  denial  of  a  trust, 
the  statute  would  never  apply  ;  but  the  statute  con- 
templated the  existence  of  a  trust  and  destroys  it. 
Such  a  meaning  of  fraud  was  rejected  in, 

MofUaeiUe  v.  Maxwell,  1  P.  W.  618 ; 

Wood  V.  Midgley,  5  De  G.  M.  &  G.  41. 
The  case  of  Lincoln  v.   Wrvjht  is  distingcushable. 
Moreover,  it  turned  on  the  4th  section.     If  it  applies 
to  the  7th  section,  it  overrules 

SmUh  V.  MaUhews  (loc.  cU.), 
and  many  other  cases.  The  4th  section  applies  strictly 
to  actions  alone,  and  has  been  greatly  modified  in 
Equity  by  the  Court  applying  its  own  doctrines  to  it, 
but  it  is  otherwise  with  the  7th  section. 

(c).  For  the  same  reason  the  doctrine  of  part  per- 
formance does  not  apply  to  cases  under  the  7th  sec- 
tion as  this  is.    The  case  of, 

2>a;«  V.  ffamiUony  5  Hare,  369, 
turned  on  the  questions  of  possession  and  partnership^ 
not  of  part  performance  :  while  that  of 

Lincoln  v.  Wright,  4  De  G.  &  J.  16, 
turned  on  the  impossibility  of  explaining  the  posses- 
sion of  the  land  without  presuming  a  bmieficial  inte- 
terest.    We  explain  the  plaintiff's  possession  and  the 
payments  made  to  the  building  society. 

ChUdtny.  Childers,  1  DeG.  kJ.  482, 
was  decided  on  the  ground  of  mistake,  as  on  i^peal 
the  letter  took  the  case  out  of  the  statute. 

8rd.  They  cannot  have  the  alternative  relief  asked 
by  this  bill*  as  they  cannot  both  affirm  and  disaffirm 
this  deed* 

Lindsay  v.  Lynch,  2  Scfa.  ft  Lef.  1 ; 

Wright  V.  Wilkin,  4  De  G.  &  J.  141 ; 

Cowley  V.  PooU,  1  H.  &  M.  50  : 
and  they  cannot  introduce  a  seoondaiy  claim  so  as  to 
obtain  relief  on  that,  if  they  fail  on  the  main  question, 

KendaU  v.  Beckstt,  2  Buss,  k  My.  88. 
We  should  have  been  willing  to  pay  the  amount  of 
the  lien  without  suit     If,  therefore,  they  fail  on  the 
main  pointy  they  must  at  any  rate  pay  the  costa  of 
the  suit 
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4th.  Tho  caso  of  the  shares  and  land  is  one,  and 
the  Statute  of  Frauds  excludes  the  parol  evidence  on 
which  the  whole  case  rests. 

Baggallay,  Q.C.,  in  reply,  as  to  the  effect  of  the 
Statute  of  Frauds. 

The  Statute  of  Frauds  does  not  apply — 

Ist.  Because  of  the  part  performance  of  the  parol 
agreement. 

(a).  Cases  of  trust,  when  arising  as  here  by  con- 
tract, come  within  the  4th  section,  because  in  cases 
of  contract  the  writing  must  be  signed  "by  the  per- 
son to  be  charged  therewith;"  in  cases  not  of  con- 
tract, it  is  sufficient  that  the  writing  under  the  7th 
section  should  bo  signed  "by  a  person  able  to 
declare  such  trust." 

(ft).  Tho  doctrine  of  part  performance  applies  to 
the  7th  as  well  as  to  the  4th  section.  And  as  the 
plaintiff  has  performed  tho  duties  imposed  by  the 
deed  on  the  defendant,  there  has  been  part  perform- 
ance of  what  we  say  the  real  agreement  was.  It  is 
on  all  fours  with  Lincoln  v.  Wright  (loc,  cU.),  and 
Childers  v.  Ckilders  {loc.  cit.). 

2nd.  Because  there  was  a  resulting  tnist  within  tho 
8th  clause.  The  plaintiff  paid  the  money,  both  the  20/., 
and  the  sums  to  the  building  society,  so  that  the  case 
comes  within 

Llotjd  V.  SpilleU  {loc.  cU,). 

3rd.  Because  of  mistake.  The  defendant  admits 
that  the  deed  was  executed  under  a  misapprehension. 
The  purpose  of  it  was  never  answered,  and  it  is  thus 
within  the  cases  cited  on  the  opening.  And  the  deed 
would  have  been  void  against  the  Crown. 

4th.  Because  of  fraud, 
Liihcoln  V.  Wri^lU,  4  De  G.  ft  J.  16. 

We  ought  not  to  pay  the  costs,  for  the  defendant 
has  denied  our  case,  when  he  might  have  pleaded  the 
Statute  of  Frauds.  He  does  not  come  into  Court  with 
clean  hands. 

15  Feb.  1865. 

The  Master  of  the  Rolls  said,  that  the  evi- 
dence of  Susannah  Davies  must  be  admitted.  It 
appeared  that  her  evidence  was  given  on  the  28th  of 
August  of  last  year,  and  she  died  two  or  three  days 
afterwards,  so  that  it  was  totally  impossible  to  cross- 
examine  her ;  but  there  being  no  impropriety,  and 
nothing  wrong  in  examining  her,  and  in  fact  no  keep- 
ing of  her  out  of  the  way  to  prevent  her  being  cross- 
examined,  he  could  not  exclude  her  evidence  on  the 
sole  ground  that  there  had  been  no  opportunity  of 
cross-examination.  He  must  treat  it  in  exactly  the 
same  way  as  he  should  the  evidence  of  any  other 
witness,  who  from  any  cause  whatever  had  either  not 
been  cross-examined,  or  whom  it  was  impossible  to 
cross-examine  ;  that  is  to  say,  look  on  it  as  less  satis- 
factory, and  give  the  other  side  the  benefit  of  observing 
that  there  had  been  no  cross-examination.  She  was 
speaking  also  of  her  own  son  in  the  matter— her  son 
by  the  first  mamage — and  distinctly  supported  tho 


plaintiff^s  view  of  the  transaction,  and  contradicted 
that  of  the  defendant      Another  witness  also,  wbo 
might  have,  but  had  not  been  cross-examined,  pst 
exactly  the  same  evidence.     On  the    evidence  his 
Honour  thought,  that  the  object  of  the  deed  vas 
plain,  and  that  the  defendant  had  acquiesced  in  tkt 
object.     Assuming  that  there  was  nothing  illeg&l  in 
the  transaction,  the  matter  stood  thus  :  there  was  an 
apprehended  difficulty  that  the  plaintiff  was  afraid  of 
getting  into,  and  he  transferred  the  whole  of  the  pro- 
perty to  the  defendant,  upon  an  agreement  hy  him 
that  he  would  retransfer  that  property  ;  but  when  the 
time  came,  the  defendant  refused  to  transfer  it  There 
was  no  consideration  paid  for  it.    The  cona,deratioa 
of  20Z.  mentioned  in  the  deed,  was  in  point  of  fact 
never  paid ;  for  it  appeared  by  the  evidence,  that  the 
plaintiff's  promissory  note,  which  the  defendant  helJ, 
and  the  non-payment  of  which  was  said  to  be  th^ 
consideration,  was  actually  paid  by  the  plaintiff,  by  in- 
stalments of  various  sums.    Under  these  circ^mstauce^ 
his  Honour  was  of  opinion,  that,  to  use  the  expression 
of  one  of  the  witnesses,  ''  it  was  not  honest  to  keep  the 
lauds. "  If  so,  that  was  a  case  in  which,  in  his  Honoar'i 
opinion,  the  Statute  of  Frauds  did  not  apply,  for  thit 
statute  could  not  be  set  up  as  a  ground  for  allowing  a 
person  to  get  rid  of  his  engagement.     He  thought  also 
that  this  view  of  the  case  wai  confirmed  by  all  the 
subsequent  trausactions  of  the  parties.     It  was  trae 
that  nothing  was  said  at  the  time  to  Mr.  Gill,  the 
solicitor,  and  he  knew  nothing  aboat  it ;  but  the  rc>: 
of  the  evidence  distinctly  proved  the  plaintiff's  accc'unt 
of  the  transaction,  and  in  "point  of  fact,  the  plaintitf 
had  been  allowed  to  remain  in  possession  of  the  pro- 
perty, and  had  paid  aU  the  instalments  to  the  beoefi: 
building  society.     These  payments  made  by  the  plain- 
tiff brought  tho  case  within  the  8th  section  of  the 
Statute  of  Frauds,  and  thus  excepted  it  from  the 
operation  of  the    4th   and  7th  sections.     He  vas 
clearly  of  opinion,  that  there  was  no  illegality  in  the 
transaction,  and  (upon  all  the  facts  of  the  case)  that 
the  plaintiff  was  quite  justified,  both  morally  aci 
legally,   in  marrying  the  second  wife,  althoa^  tb<: 
effect  of  it  was,  that  she  was  not  his  wife.  The  length  of 
time  during  which  his  first  wife  had  left  him,  and  daring 
which  she  had  not  been  heard  of,  would  justify  htr 
husband,  and  would  be  sufficient  to  justify  this  Coar:, 
if  he  had  not  heard  of  her  existence,  in  coming  to 
the  conclusion  that  she  had  died,  and  in  acting  np^Mi 
that  conclusion,  and,  in  fact,  in  paying  money  oat  d 
Court.  Therefore  there  was  no  objection  on  that  part  of 
the  case ;  and  that  being  so,  the  plaintiff  was  entitled  tj 
have  a  decree.   The  only  circumstance  in  favoor  of  the 
defendant  was,  that  the  coat  of  the  conveyance  was  paid 
by  him  ;  and  this  ought  to  be  repaid  by  the  piaintiif. 
As  the  deed  was  not  originally  void,  he  could  not 
order  it  to  be  cancelled  ;  but  upon  the  plaintiff  onder* 
taking  to  repay  the  defendant  the  cmount  of  the 
money  paid  for  the  conveyance,  he  would  direct  a 
reconveyance,  at  the  expense  of  the  nlaiDtiC  a^ 
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declare  that  the  defendant  took  no  interest  in  the 
building  society  shares,  and  the  defendant  must  pay 
the  costs  of  the  suit. 


Master  of  the  Bolls. 

16  Feb.  1865. 


Samble  V,  Wilson. 


Practice — Equitable  Mortgage — Deposit — 
Foredomre, 

The  right  of  an  equitable  mortgagee  by  deposit  with- 
Old  memorandum  is  foredosurt^  not  sale. 

The  defendant  deposited  with  the  plaintiff  an  in- 
denture of  lease  to  secure  150^,  but  no  memorandum 
was  made  of  the  deposit  The  plaintiff,  as  equitable 
mortgagee  of  the  premises  comprised  in  the  in- 
denture of  lease,  instituted  the  present  suit  to  have 
the  lease  sold  imder  the  direction  of  the  Court,  and 
the  proceeds  of  such  sale  applied  in  payment  of  his 
mortgage  debt  and  costs  of  suit 

Jtodwell,  for  the  plaintiff,  insisted  on  his  right  to  a 
sale.  Here  was  no  memorandum,  nor  anything  point- 
ing to  the  creation  of  a  mortgage  security  ;  and  there 
was  a  distinction  between  an  agreement  pointing  to  a 
security,  and  a  simple  deposit, 

MaOheufS  v.  Goodday,  8  Jur.  (n.  s.)  pt  1,  90. 

Charles  Broxone,  for  the  defendant,  submitted  only 
to  the  usual  decree. 

The  Master  of  the  Rolls  said,  that  except  by 
consent,  the  proper  decree  was  for  foreclosure.  The 
deposit  was  equivalent  to  an  implied  agreement  for  a 
mortgage. 

iVote.— See 

Tuckley  v.  Thompson^  IJ.  &  H.  126  ; 
1  Seton  on  Decrees,  448  (3rd  ed.). 


Chadwick  r.  TuaNEB. 


Master  of  the  Bolls. 

17,  18,  21  Feb.  1865. 

Priority — Registration  Act — 6  Anney  c.  35 —    i 
Will — Mortgage, 

Under  ike  Registratuni  Act  for  the  Bast  Riding  of . 
Yorkshire^  a  mortgage  by  an  heir-at-law  was  registered.  ! 
At  that  time,   unknown  to    the  heir-at-law,   a  will ! 
excluding  him  had  been  found,  but  was  not  registered 
until  more  than  six  months  afterwards : — 

Held,    that   the  mortgagee   Jiod  priority  over  Vie 
devisees. 

In  July,  1883,  a  freehold  house,  in  Kingston-upon-  i 
Hull,  was  conveyed,  by  a  deed  duly  registered,  to 
R.  Tealby  Turner,  in  fee,  upon  trust  for  the  separate 
use  of  Sarah  Gooddy,  her  heirs  and  assigns.  Sarah 
Oooddy  died  on  the  27th  of  January,  1854,  leaving  the 
defendant,  William  Atkin,  her  heir-at-law.  Her  hus- 
band, Richard  Oooddy,  survived  her,  and  died  on  the 
10th  of  Hay,  1854. 


Richard  Gooddy  took  x>ossession  of  the  house,  but 
ultimately  surrendered  it  to  the  defendant,  William 
Atkin,  on  certain  terms. 

On  the  death  of  R.  Tealby  Turner,  intestate,  in 
1856,  the  legal  estate  in  the  house  became  vested  in 
his  heir-at-law,  the  defendant  R.  Thomas  Turner,  who 
was  an  infant 

William  Atkin,  on  the  9th  of  June,  1862,  mort- 
gaged the  house,  with  other  property  also  derived 
from  Sarah  Gooddy,  to  the  plaintiff,  James  Cliadwick, 
ux>on  which  1796^.  \2s.  %d,  was  now  due.  The  mort- 
gage deed  was  in  form  a  conveyance  to  the  plaintiff 
upon  trust  for  sale,  and  was  registered  on  the  12th  of 
June,  1862,  at  Beverley,  w^hich  is,  by  tlie  Act,  tlie 
place  of  registry  for  Kingston-upon-HulL 

The  family  were  surprised  that  Sarah  Gooddy  had  left 
no  will,  but  no  will  was  found  until  September,  1863. 
William  Atkin,  and  consequently  the  plaintiff,  be- 
lieved that  Sarah  Gooddy  had  died  intestate  ;  but,  in 
that  month,  they  were  informed  that  a  niece  of  Sarali 
Gooddy,  the  defendant  Aiin  M*Kee,  with  whom 
Richard  Gooddy  had  lived  since  his  wife*s  death,  had 
found,  amongst  some  old  papers  belonging  to  Richard 
Gooddy,  and  left  at  his  death  in  her  x)ossession,  a  will 
and  codicil  of  Sarah  Gooddy.  The  will  was  found  in 
June  or  July,  1861  ;  but  was  kept  by  Ann  M*Kee 
without  being  communicated  to  anybody  but  one 
cousin,  until  the  discovery  of  the  codicil,  which  was 
first  found  on  the  14th  of  September,  1863. 

The  will  was  dated  the  2l8t  of  April,  1841,  and 
devised  the  house  to  Richard  Gooddy  for  life,  with  re- 
mainder to  William  Atkin  in  fee,  upon  trust  to  pay  the 
rent  of  it  (21/.  a  year)  to  the  testatrix's  niece,  M.  A. 
Prance,  during  her  life,  and  after  her  death  upon  trust 
to  sell  the  house,  and  divide  the  proceeds  among  the 
children  of  M.  A.  Prance.  The  codicil  was  dated  the 
7th  of  December,  1853,  and  devised  the  rent  of  the 
house  to  Ann  M'Kee  for  her  life,  if  she  survived 
Richard  Gooddy  and  M.  A.  Prance ;  but  otherwise 
confirmed  the  will. 

This  will  and  codicil  were  registered  at  Beverley  on 
the  4th  of  February,  1864.  A  second  codicil,  dated 
the  2nd  of  December,  1853,  leaving  some  pecuniary 
legacies,  was  discovered  by  Ann  M*Eee  in  March, 
1864,  after  putting  in  her  answer,  and  was  registered 
on  the  2nd  of  June,  1864.  letters  of  administra- 
tion, with  the  will  and  codicils  annexed,  had  been 
granted  in  common  form  on  the  13  th  of  October, 
1864. 

M.  A.  Prance  died  on  the  15th  of  December,  1856, 
leaving  four  children,  one  of  whom,  Eliza,  died  in  June, 
1862,  and  the  others,  W.  Richard  Prance,  Eleanor 
Atkin  Prance,  and  Ann,  the  wife  of  G.  Atkinson,  were 
defendants  to  this  suit 

The  bill  was  filed  on  the  30th  of  November,  1863. 
It  prayed,  for  a  declaration  that  the  interest  of  Ann 
M'Eee  and  the  children  of  M.  A.  Prance,  under  the 
will  and  codicils  of  Sarah  Gooddy,  was  subject  to,  and 
ought  to  be  postponed  to»  the  plaintiff *s  mortgage,  and 
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for  foreclosure  or  sale,  and  a  receiver.  The  answer  was 
filed  in  February,  1864,  and  notice  of  motion  for  a 
decree  given  on  the  6th  of  May,  1864.  The  supple- 
mental answers  of  Ann  M'Kee  and  W.  R.  Prance, 
setting  up  the  second  codicil,  were  filed  on  the  28th  of 
June,  1864.  These  two  defendants  obtained  from  time 
to  time  an  extension  of  the  time  for  filing  affidavits, 
which  were  ultimately  filed  on  the  16th  of  Sqatember, 
1864.  On  the  25th  of  October,  twelve  days  after 
administration  was  obtained,  Ann  M'Kee  andW.  K. 
Prance  gave  notice  that  they  intended  to  use  the 
letters  of  administration  as  evidence  of  the  validity 
and  contents  of  the  will  and  oodicilSb  No  counter 
notice  of  intention  to  dispute  their  validitjr  had  been 
given.  The  plaintiffs  filed  their  affidwrits  in  reply  on 
the  10th  of  December,  1864,  and  one  of  theae  witoMses 
was  cross-examined  on  the  dOth  of  Januaiy,  1864. 

The  plaintiffs,  by  their  affidavits  in  reply,  impeached 
the  validity  of  the  will  and  codioili.  The  defendants 
M'Eee  and  W.  R.  Prance  asserted  that  William 
Atkin  knew  of  the  will  and  codicils  at  the  date  of  the 
mortgage,  and  had  given  a  receipt  for  some  of  the 
legacies  given  by  the  second  codicil,  and  that  it  was 
pursuant  to  the  will  that  the  arrangement  was  entered 
into  with  Richard  Gooddy  about  giving  up  the  house. 

The  plaintiff,  in  his  bill,  had  merely  alleged  th^ 
William  Atkin  was  Sarah  6ooddy*s  heir-at-law,  and 
had  not  stated  the  chain  of  descent.  The  only  evi- 
dence of  the  heirship  was  William  Atkin's  assertion 
of  it  in  his  answer,  and  certain  facts  which  showed 
that  he  had  been  treated  by  the  £Eunily  as  her  heir- 
at-law. 

H6bhtm%  Q,C.,  and  £.  S.  Kay,  for  the  plaintiff. 

It  must  be  admitted  that  Sarah  Gooddy  oonld  devise 
this  house  after  the  dedsion  in, 

Taylor  v.  MeadB,  6  N.  R.  846. 
The   evidence   throws   such   suspicion  on  the  will 
and  codicils  that  the  Court  cannot  accept  tSiem  as 
valid, — at  any  rate  without  trying  the  question  by  a 
jury. 

Under  the  Yorkshire  Registry  Act  (6  Anne,  o.  S5, 
s.  1),  this  mortgage  being  first  registered,  has  clearly  a 
priority  over  I3ie  wiU,  unless  the  case  comes  within  tiie 
exceptions  in  the  14th  and  15th  sections  of  that  Act, 
which  it  does  not  £ven  where  there  is  perfect  bonajldeif 
and  both  parties  are  equally  innocent,  the  policy  of  the 
Act  is  to  protect  the  purchaser  at  the  expense  of  the 
devisees.  Here,  too,  the  mortgage  was  registered  some 
eight  and  a  half  years  alter  Sarah  Gooddy*s  death,  and 
there  was  then  no  will  on  the  register.  The  ease  is  not 
brought  within  the  exception  of  section  15,  for  the 
will  was  not  registered  six  months  after  its  '*  attain- 
ment," i.e.,  after  it  was  found.  Keeping  back  the 
wUl  was  "wilful  neglect  and  defaull^"  if  IJie  previous 
abstaining  from  a  search  for  it  was  not  sa  They  did 
not  enter  a  memorial  of  an  ''impediment,"  though 
they  say  they  believed  there' was  a  wilL  If  they  had 
done  80,  then  the  will,  when  found,  would  have  related 


back  to  the  time  of  the  death.  They  have  not  ImKight 
themselves  within  the  15th  section,  and  we  most, 
therefore,  take  priority.  If  by  registration  after  my 
length  of  time  a  will  has  priority,  no  title  would  be 
safe. 

The  plaintiff  denies  the  allegation  that  he  hid 
notice  of  the  will,  and  William  Atkin  does  the  same, 
and  mere  sospicioa  of  notice  will  not  suffice. 
High  V.  Dodd,  2  Atk.  275. 

The  Court  will,  at  any  rate,  not  compel  us  to  ^te 
up  the  title-deeds,  which  are  part  of  our  security, 
ffurU  V.  2»Mtf,  28  Beav.  631. 

E.  K.  Kanlaks,  for  the  mof^gagor  Wntism  Atkin, 
and  Ann  and  Geoige  Atkinson,  took  no  part. 

CoU,  Q.C.,  and/MX,  for  AnnM'Kee  and  W.  Bichaid 
Ptance. 

The  pH"^'<y  claims  ^hw—gh  the  heir-at-law  of  Sanh 
Gooddy,  and  has  not  proved  the  heirship.  As  ^^ 
challenged  lus  title,  a  mere  allegation  is  not  a  soi- 
cient  averment  of  it. 

Baker  v.  Bearwood,  7  Sim.  878  ; 
stOl  less  is  it  a  sufficient  proof  of  it, 
ffolden  V.  Beam,  1  Beav.  445  ; 
Marten  v.  Whiehelo,  Cr.  k  Ph.  257. 

[The  Master  of  the  Bolta  suggested  that  it 
might  be  proved  at  the  hearing,  under  IS  &  H  Vict. 
c.  25  (July  1850),  s.  28.] 

It  is  not  a  collateral  lact,  and  hen  affidavits  Ian 
been  filed,  so  that  Act  does  not  apply. 

As  they  did  not  give  us  notice  of  objection  to  tb^ 
letters  of  administration,  they  cannot  now  dispute  the 
validity  of  the  will  and  codicils  annexed  to  it, 
20  &  21  Vict.  c.  77,  ss.  68,  64, 

The  present  case  clearly  comes  within  the  pnrrieT 
of  the  14th  and  15th  seotioiw  of  the  6  of  Anne,  c  35, 
and  the  will,  if  r^iistwed  within  tax  montiis  aftar  tbe 
mortgage  deed,  would  have  been  paramount  to  it  In 
section  15,  ** impediment"  is  not  the  same  as  ine- 
vitable difficulty,  «o  there  is  no  limit  of  six  montb 
where  there  is  an  inevitable  difficulty. 

It  is  extravagant  to  say  that  any  one  who  suppoK^ 
a  will  exists  tmder  which  he  may  have  an  intere^ 
could  put  on  the  registry  a  memorial  of  an  imperii- 
ment.  The  will  not  being  found,  there  was  no  ooe 
who  could  sign  and  seal  the  memorial  according  to 
section  10.  There  is  no  obligation  to  register  a  memo- 
rial of  the  impediment. 

In  the  Yorkshire  Act  no  time  was  limited  for  regis- 
tering concealed  wills.  In  the  Middlesex  Act  ( 7  Ann?, 
c.  20),  passed  subsequently,  a  limit  of  fire  years 
was  expressly  enforced  in  Hie  case  of  cumcealmeat  of 
a  will,  showing  that  the  Legislature  considered  tlutt 
the  absence  of  such  a  limit  was  a  defect  in  tin  prior 
Act,  and  that  ** impediment"  inchided  concealifleat 
In  Yorkddre,  theref<»e,  the  orduiaiy  Statutes  of 
Limitation  af^y. 

The  plaintiff  has  not  on  the  register  a  oonreyisc^ 
to  him  of  the  legal  estate,  and  is  excluded  ires  U>» 
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benefit  of  the  Act,  and  therefore  the  defendant  Turner 
is  a  trustee  for  the  demees,  and  bound  to  conyey  the 
estate  to  them, 

Fwd  V.  VfKiU,  16  Beav.  120. 
[The  Master  of  the  Bolls  referred  to 
WiiUmghhy  v.  WUhughby,  1  T.  R.  763.] 

ffohhouse,  Q.C.,  in  reply. 

The  conditions  precedent  necessary  to  bring  a  case 
XTithin  the  exception  of  the  IStli  section  are,  an  in- 
evitable difficulty,  absence  of  wilful  neglect,  and 
registration  of  a  memorial  of  the  impediment  within 
six  months  after  the  death.  This  last  was  inserted  in 
consequence  of  purchasers  being  found  to  be  not  suffi- 
ciently protected  under  the  West  Riding  Act,  2  &  8 
Anne,  c  4,  s.  21.  Disability  to  register  an  impedi- 
ment does  not  prevent  the  operation  of  the  Act,  the 
policy  of  which  is  to  protect  purchasers. 

21  Feb.  1865. 

The  Master  of  the  Rolls  said,  that  as  to  the 
first  point  raised  by  the  defendants,  it  waa  certainly 
not  proved  that  "William  Atkin  was  heir-at-law  of 
Sarah  Gooddy.  His  swearing  that  he  was  heir-at-law, 
,  without  showing  the  chain  of  descent,  amounted  to 
nothing.  But  there  was  distinct  evidence  that  Richard, 
the  husband  of  Sarah  Gooddy,  bad  acknowledged 
AVilliam  Atkin  as  his  wife's  heir-at-law,  and  had  put 
him  in  possession,  not  only  of  the  house^  bat  also  of 
other  property  not  affected  by  the  will,  and  that  the 
whole  family  had  treated  William  Atkin  as  heir-at-law 
for  nine  years,  up  to  the  time  of  the  registration  of 
the  will.  In  his  Honour's  opinion,  this  was  sufficient 
to  entitle  the  plaintiff  to  an  inquiry  whether  Williiim 
Atkin  was  heir-at-law  or  not. 

It  was  unnecessary  to  go  into  the  evidence  respect- 
ing the  validity  of  the  will  and  codicils ;  bat,  in  his 
Honour's  opinion,  independently  of  the  fact  that  pro- 
bate had  been  granted,  the  will  waa  good,  whatever 
was  the  case  of  the  codicils,  and  the  will  alona  was 
sufficient,  independent  of  the  Registration  Act,  to 
invalidate  the  plaintiff's  mortgage. 

There  was  distinct  evi4ence  that  Richafd  Gooddy 
knew,  if  not  of  the  will  and  first  codicil,  at  least  of 
the  second  codicil,  because  he  had  paid  legacies  under 
it.  And  it  was  contended  that  William  Atkin 
knew  of  the  will  and  codicils,,  because  as  agent  for 
two  of  the  legatees  he  had  signed  a  receipt  for  the 
legacies.  But  the  existence  of  the  will  was  not  neces^ 
sarily  to  be  inferred  from  the  reference  to  it  in  the 
oodicil,  for  the  testatrix  might  have  destroyed  it 
after  the  execution  of  the  codiciL  Moreover,  it  is 
not  shown  that  he  ever  saw  the  codieil,  or  knew 
anything  about  it,  beyond  signing  the  receipt  for 
the  legacies,  while  he  had  been  put  in  possession 
of  the  house  as  heir  by  the  very  person  who  had 
possession  of  the  codicil,  and  had  paid  the  legacies. 
In  his  Honour's  opinion,  William  Atkin  had  not 
only  no  express,  but  no  constructive^  notice  of  the 
will  and  codicils. 


The  seal  substantial  question  was,  whether  the  pro- 
visions of  the  statute  for  the  Registration  of  Deeds  and 
Wills  in  the  East  Riding  of  York  rendered  this  mort- 
gage valid,  or  whether,  notwithstanding,  the  will 
deprived  the  plaintiff  of  all  interest  in  the  property. 
In  his  Honour's  opinion,  the  statute  was  imperative 
on  the  subject,  and  the  mortgage  must  have  priority. 
By  the  1st  section  it  was  expressly  declared  that  the 
mortgage  should  be  valid  and  the  will  invalid,  unless 
registered  in  the  manner  thereinafter  directed.  This 
manner  is  specified  in  the  10th  and  11th  sections, 
and  part  of  it  consists  in  the  registration  of  the  will 
within  six  months  after  the  testator's  death.  This 
condition  has  not  been  complied  with,  and  if  the  Act 
stopped  there,  this  will  would  dearly  be  void  against 
the  plaintiff.  The  only  question,  therefore,  was,  whether 
the  case  came  withm  the  15th  section.  Now,  assuming 
that  in  the  present  instance  there  was  an  "  inevitable 
difficulty"  or  •'impediment,"  the  exeeption,  as  the 
clause  specifies,  only  takes  eflfeet  if  a  memorial  of  the 
impediment  is  entered  at  the  Registry-office  within 
six  months  after  the  testator's  death.  That  had  not 
been  dene  in  the  present  case,  and  it  had  been  argued 
that  it  could  not  be  done.  But  the  Act  provided  that 
the  will  should  prevail  against  the  mortgage  only  in 
those  cases  where  such  a  memorial  is  registered,  and 
that  in  other  cases,  whether  it  was,  or  was  not,  pos- 
sible to  register  a  memorial,  the  will  should  be  void 
against  a  previously  registered  mortg^je.  In  the  pre- 
sent case,  however,  such  a  memorial  could  have  been 
exhibited.  Richard  Gooddy  could  have  done  it ;  and 
in  July,  1861,  Ann  M'Keo  could  have  done  it :  and  if 
the  will  had  been  registered  by  Ann  M'Kee  within 
six  months  after  it  was  found  by  her,  it  would  have 
been  in  sufficient  time  to  prevent  the  execution  of  the 
plaintiff's  mortgage-deed,  which  was  not  executed 
until  one  year  after  the  will  was  found.  The  mortgagee 
must  have  priority  over  the  devisees,  and  must  add 
his  costs  to  his  mortgage. 


Kindenley,  V.-0.  |   evans  v,  Williams. 
16,  17  Feb.  1865.        ) 

Judgment-Creditor^PriorUy — Re-Regutraium 

—23  d&  24  Vict  c.  38,  «.  4. 

Th$  2S  <fc  24  Vict.  e.  38,  «.  4,  is  not  retrospective. 

A  judgment  was  registered  in  1840,  h\U  not  rs-regis- 
tend  in  1845  according  to  the-  ^ovisioM  of  the2  ^  Z 
Vict.  c.  11.  Before  the  passing  of  the  23  <«?  24  Via. 
c.  88,  the  debtor  died,  so  that  the  judgment  could 
not  he  re-re^gisUred  witlan  five  years  before  his  death 
according  to  the  saving  in  section  4  of  His  latter 
statute  :— 

Held,  that  the  judgment-eredilor  had  priority  in  the 
administration  of  the  debtor's  assets. 

The  pUintiffs  were  the  personal  repreaentKtives  of 
John  Evans.     Previously  to  the  year  1839,  Isaao 
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Williams  executed  a  bond  in  favour  of  John  Evans. 
In  1839,  an  action  was  brought  on  the  bond  ;  and  in 
1840,  verdict  was  given  for  20082.  4^.,  and  judg- 
ment for  that  amount  registered  on  the  13th  of 
May  in  that  year.  This  judgment  was  not  re- 
registered in  1845.  In  1846,  the  debtor,  Isaac 
Williams,  died ;  and  in  June,  1847,  administration 
with  the  will  annexed  was  granted  to  his  heir- 
at-law,  Matthew  Williams,  who  continued  to  make 
payments  to  the  plaintiffs  on  account  of  the  above  debt. 
In  1861,  Matthew  Williams  died ;  thedcfendant,  George 
Williams,  was  his  executor,  and  was  at  the  time  of  the 
present  suit  the  personal  representative  of  the  debtor 
Isaac  Williams.  In  June,  1862,  the  plaintiff;i  filed  their 
bill,  praying  that  an  account  might  be  taken  of  what 
was  due  to  them  on  the  above  security,  as  the  legal 
personal  representatives  of  John  Evans.  On  the  22nd 
of  July,  1863,  the  ordinary  administration  decree  was 
made,  and  an  account  was  directed  of  what  was  due  to 
the  plaintiffs  on  the  security  of  the  judgment  above 
mentioned.  In  Chambers  the  defendants  raised  the 
question,  as  to  what  was  the  order  in  which  this  debt 
should  be  paid ;  and  the  case  was  adjourned  into 
Court  on  this  point. 

£atly,  Q.C.t  and  E,  K.  Karslake,  for  the  plain- 
tiffs. 

In  1840,  we  had  a  lien  on  our  debtor's  land,  and  a 
right  of  priority  in  the  administration  of  his  assets 
over  all  other  debts  that  occur  in  the  present  instance. 
After  the  time  for  re-registration  in  1845  had  passed, 
we  were  no  doubt  postponed  to  persons  who  afterwards 
obtained  a  lien  on  the  land,  but  wo  retained  our 
priority  to  all  other  parties.  It  is  settled  that  the 
omission  of  re-registration  makes  no  difference,  except 
as  to  persons  who  subsequently  attain  a  lien  on  the 
land, 

Shaw  V.  Ncale,  6  H.  of  L.  Ca.  581 ; 

Beavan  v.  Lord  Oxford,  6  De  G.  M.  &  G.  492  ; 

Simpson  v.  Morley,  2  K.  &  J.  71. 

This  last  case  was  on  the  provisions  of  2  &  3  Vict. 
c.  11,  s.  41,  and  decided  that  creditors,  as  such,  have  no 
right  against  their  debtor  s  lands  within  the  meaning 
of  this  Act ;  so 

Benham  v.  Kcane,  1  J.  &;  H.  685. 

We  had  then,  at  the  death  of  our  debtor,  a  priority 
over  all  persons  who  had  not  gained  priority  in  the 
interval;  there  were  none.  Such  were  our  rights 
when  the  23  &  24  Vict.  c.  38,  was  passod.  It  is  a 
rule  that  statutes  are  not  to  be  construed  retrospec- 
tively, 

Dwarris  on  Statutes,  540  ; 

Moon  V.  Durdm,  2  Exch.  Rep.  22  ; 

Wright  v.  ffaUy  6  H.  &  N.  227  ; 

AUomey-Ge7ieral  v.  SiUim,  10  H.  of  L.  Ca.  763. 
The 

4  &  5  WilL  k  Mary,  c.  20, 
gave  priority  to  registered  judgments,  and  took  away 
that  of  aU  others.     By  the  2  &  3  Vict,  c  11,  which 


put  an  end  to  docketing,  the  4  &  5  Will,  k  Mur, 
c.  20,  was  repealed,  and  the  old  law  revived, 

Fullfr  V.  Bedman,  26  Beav.  600. 
The  28  ft  24  Vict.  c.  38,  was  then  passed  with  the 
object  of  placing  matters  in  statu  quo. 

The  language  of  section  4  of  that  Act  is  prospectiT^ 
In  the  present  case  the  testator  was  dead  when  th'^ 
Act  was  passed ;  and  there  was  no  possibility  of  n: 
bringing  ourselves  within  the  protection  afforded  oy 
this  section. 

Glasse,  Q.C.,  and  Boxburgh^  for  the  defendants. 

It  was  held  in, 
Thompson  v.  Waiiknvan^  3  Drew.  628, 
that  the  19  &  20  Vict.  c.  97,  s.  14,  was  wtr- 
spective ;  and  though  this  particular  section  cnimv 
be  now  held  to  be  retrospective,  there  is  no  duu'.t 
that  the  rule  of  construction  relied  on  by  the  otiur 
side  must  yield  to  the  intention  of  the  Legisla- 
ture. The  23  &  24  Vict.  c.  88,  s.  4,  was  pa^i  t  • 
remedy  the  evil  instanced  by  Fuller  v.  Redman,  an<i 
it  is  plainly  retrospective  in  its  terms. 

The  plaintiffs  have  no  preference  over  simple  cot- 
tract  creditors  in  administration— they  are  expressly 
within  the  words  of  this  section. 

Millar f  for  a  creditor  in  the  same  interest  as  W- 
defendant,  quoted. 

Re  Turner,  83  L.  J.  Ch.  232, 
where  Wood,  V.-C,  held  that  an  unregistered  j'lJg- 
ment  has  no  priority  over  simple  contract  creditors. 

Baily,  Q.C.,  in  reply. 

KiKDERSLEY,  V.-C,  said,  that  he  was  in  faTourt;' 
the  plaintiff's  contention.  By  virtue  of  different 
statutes,  judgments  had  a  twofold  effect.  First,  th'5 
were  a  lien  on  the  debtor's  land  against  purchasers  so  I 
mortgagees ;  secondly,  they  gave  a  priority  in  tU 
administration  of  his  assets  to  judgment  creditors  ov^r 
creditors  of  a  different  degree.  Provided  that  t> 
judgment  was  docketed  in  accordance  with  the  pron 
sions  of  4  &  5  Will.  &  Mary,  c.  20,  it  retained  thi^ 
priority  for  twenty  years,  and  could  then  be  reriTe^i 
by  a  scire  faeias.  By  the  1  &  2  Vict.  c.  1 10,  and  2  *  ^ 
Vict  c.  11,  docketing  was  done  away  with,  and  a  M 
machinery  was  Introduced.  The  effect  was  to  tikf 
away  from  unregistered  judgments  their  operatioa  h 
affecting  land,  bat  did  not  take  away  their  prioritr  ii 
the  administration  of  assets.  The  23  k  24  Vict.  c.  3>. 
took  away  from  unregistered  judgments  their  prioritr 
in  the  administration  of  assets,  as  the  4  &  5  WilL  t 
Mary,  c.  20,  had  done  from  nndocketed  jwlgments 
but  it  did  not  treat  the  omission  in  the  former  Sets  as 
a  slip.  This  is  shown  by  the  language  of  section  3. 
The  words  **  shall  not  have  elapsed  "  in  section  4,  «p 
more  properly  appropriate  to  deaths  to  take  place  after 
the  passing  of  the  Act.  But  this  was  minute  criU- 
cism.  The  principal  ground  for  hw  decision  was  th-* 
broad  ground  that,  unless  the  Comrt  saw  a  de«  int«n- 
tion  of  the  Legislature  to  deprive  •  tu^  o^  •  ^^* 
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existing  at  the  time  when  an  Act  was  passed  by  ex  post 
facto  legislation,  it  would  not  imply  such  an  intention. 
He  saw  nothing  in  this  Act  to  lead  him  to  such  a  con- 
struction ;  and  he  considered  that  the  right  acquired 
by  the  creditor  continued,  notwithstanding  the  passing 
of  the  Act. 


Stuart,  V.-C. 

16  Feb.  1885. 


PiFFARD  r.  VaNRBNEN. 

Vanrenkn  v.  Piffard. 


Practice — Administration  Suit — Adminis- 
tration Summons. 

Where  a  suit  commenced  by  hUl  was  ivstituted  by  an 
executor  for  cuiministration,  and  the  bill  alleged  wilful 
default,  and  sought  consequent  relief  and  the  executor 
subsequently  catnmenced  a  second  suit  by  an  adininis- 
tralion  summons : — 

Held,  that  the  Court  would  order  the  ordinary 
administration  accounts  to  be  taken,  without  waiting 
until  the  suit  commenced  by  bill  could  be  brought  to  a 
hearing. 

This  was  a  motion  to  discharge  an  order  obtained 
on  summons  in  Chambers  by  Yanrenen,  as  executor 
of  Elizabeth  Piffard,  against  his  co-executor  C.  Piffard, 
for  the  administration  of  their  testatrix's  personal 
estate. 

The  summons  was  taken  out  on  the  16th  of  January 
last  But  on  the  11th  of  January,  C.  Piffard  had  filed 
a  bill  for  administration  of  the  same  estate  against 
Vaorenen  and  others,  asking  for  special  inquiries  in 
addition  to  the  usual  administration  accounts,  chaig- 
ing  Yaurenen  with  misconduct,  and  praying  for  an 
injunction  and  receiver  against  him.  The  usual  admi- 
nistration order  w^as  nevertheless  made  on  the 
summons. 

Malins,  Q,C.,  and  Oust,  for  C.  Piffard,  now  moved 
to  discharge  the  order.    They  cited, 
Rump  V.  Grunhill,  20  Beav.  512. 

Bacon,  Q,C.,  and  Fooks,  for  Yanrenen,  were  not 
called  upon. 

Stuart,  Y.-C,  said  :  He  saw  no  reason  why  the 
two  suits  should  not  be  allowed  to  proceed  side  by 
side.  It  would  be  convenient  that  the  ordinary  admi- 
nistration accounts  should  be  taken,  without  waiting 
nntil  the  suit  commenced  by  bill  could  be  brought  to 
a  hearing.    He,  therefore,  refused  the  motion. 


Stuart,  V.-C. 

21  Feb.  1865. 


Makepeace  v.  Rogers. 


Account — Landowner  and  Agent-^ 
Fiduciari/  Relation, 

Demurrer  to  a  bill  by  a  landowner  against  his  agent 
nnd  manager,  w?iO  refused  to  furnish  proper  accounts, 
overruM, 


The  bill  was  filed  by  a  landowner  against  his  agent, 
for  an  account. 

The  bill  stated  that  the  defendant  had  been  agent 
and  manager  of  the  plaintiff's  estates,  and  had  been  left 
almost  imcontrolled  in  the  management,  and  had  also 
had  the  entire  conduct  of  certain  sales  of  timber  and 
portions  of  the  estates.  The  bill  admitted  that  the 
defendant  had  furnished  accounts ;  but  alleged  that 
these  were  meagre  and  unsatisfactory,  and  that  the 
defendant  had  not  produced  the  vouchers,  or  given 
full  or  sufficient  explanations. 

The  prayer  of  the  bill  was  for  an  account  of  all 
moneys  received  or  paid  by  the  defendant  on  behalf  of 
the  plaintiff. 

The  defendant  demurred,  for  want  of  equity. 

Matins,  Q.C.,  and  £oyle,  in  .support  of  the  de- 
murrer. 

A  bill  for  an  account  will  not  lie,  unless  the  account 
is  mutual  Here  the  receipts  and  payments  are  by 
the  defendant  only, 

Phillips  V.  Phillips,  9  Hare,  471. 
The  cases  of 
Mackenzie  v.  Johnston,  4  Madd.  373  ;  and 
Shepard  v.  Brown,  4  Giff.  208  ; 
ore  virtually  overruled  by, 

SmiOi  T.  Leveaux,  2  N.  R.  267 ;  1  H.  &  M.  122  ; 
8.  c.  on  Appeal,  3  N.  R.  18, 
where  Yice-Chancellor  Wood's  judgment,  overruling 
the  demurrer,  was  reversed  on  appeal. 
Smith  V.  Leveaux  was  followed  in, 

Plockton  V.  Peake,  3  N.  R.  468,  626. 
The  ground  of  the  Court's  interference  is  the  trust 
between  the  parties, 

Padwiek  v.  Stanley,  9  Hare,  627  ; 
but  such  a  relation  has  not  been  shown  here. 

The  mere  relation  of  principal  and  agent  is  not 
enough, 

King  v.  ItosseU,  2  Y.  &  J.  33. 
The  plaiQtiff's  remedy  is  an    action  at  law  for 
moneys  had  and  received. 

Even  if  a  landowner  is  generally  entitled  to  come  to 
this  Court  for  an  account,  the  bill  here  shows  no  case. 
It  admits  that  accounts  have  been  rendered,  and  it 
does  not  allege  any  omission,  error,  or  misrepresenta- 
tion. It  is  simply  a  bill  for  the  production  of 
vouchers.  The  object  might  be  attained  by  summons 
under  the  Common  Law  Procedure  Act. 

Osborne,  Q.C.,  and  F,  Kelly,  for  the  plaintifl;  were 
not  called  on. 

Stuart,  Y.-C,  said :  This  was  a  bill  by  a  landowner 
against  his  agent,  alleging  that  proper  accounts  had 
not  been  given.  Wherever  there  was  a  fiduciary  rela- 
tion, such,  for  instance,  as  imposed  tlie  duty  of 
keeping  accounts  and  producing  vouchers,  the  prin- 
cipal was  entitled  to  an  account.  The  cases  of  Lord 
Bardwieke  v.  Venion  (14  Yes.  504,  510),  Lord  Salis- 
bury V.  Cecil  (1  Cox,  277),  and  Lord  Chedtoorth  v. 


400 


THE  NEW  REPORTS. 


[25  Feb.  1S65. 


Bdtoards  (8  Yes.  46),  showed  that  the  relation  of  land- 
owner and  agent  was  one  of  so  fiduciaTy  a  nature,  as 
almost  to  create  a  trust.  In  the  case  otHemingg  v.  Pugk 
(4  Giff.  456),  he  (the  Vice-chancellor)  had  allowed  tha 
demurrer,  though  with  great  regret,  because  there  was 
no  fiduciary  relation.  So  in  FlockUm  v.  Peake  (loc  o^), 
where  the  bill  was  filed  against  a  builder  by  his  em- 
ployer. He  thought  that  in  King  v.  Rosaeit  {loc  dt.). 
Chief  Baron  Alexander  had  laid  down  a  reiy  strong 
proposition.  The  old  practice  of  sending  a  suitor  else- 
where, was  not  consistent  with  modem  legislation. 
The  recent  Acts  of  Parliament  should  be  construed 
liberally,  and  the  Court  should  not  extrude  a  suitor  if 
it  had  power  to  settle  the  case. 

The  demuiTcr  must  be  overruled  with  costs. 


Wood,  V.-C 

24,  25,  27,  30  Jan. 
13  Feb.  1865, 


'I 


Onions  v,  Cohen. 


Agreement  for  Lease — Specific  PerforTtiance — 
Cancellation — Absolute  Cot'enant, 

Except  in  coms  of  fraud,  the  Court  will  not,  tU  the 
suit  of  a  purchaser,  order  an  agreement  to  be  deliiMred 
up  to  be  cancelled. 

Gwillim  V.  Stone,  14  Yes.  128,  remarked  on. 

Where  a  person  has  laid  out  tnoney  on  the  faith  of  an 
agreement  to  grant  a  lease  of  lands  and  furnaces,  the 
lease  to  coiitain  onerous  eovoiants  on  the  part  of  the 
lessee,  and  a  covenant  on  the  part  of  the  lessor  for  quiet 
enjojfinent,  a  lease  in  aecordemee  imth  the  agreement  was 
ordered  to  be  executed,  although  the  lessor  had  only  a 
title  to  the  surface  lands. 

By  articles  of  agreement  in  writing,  duly  signed  and 
datedthe2l8tof  July,  1861,  Joseph  C.  Cohen,  the  de- 
fendant, agreed  to  grant,  and  James  and  Qeorge  Onions, 
the  plaintiffs,  agreed  to  take,  a  lease  by  indenture  of  a 
piece  of  land,  therein  described,  situate  at  Westbrom- 
wich,  in  the  county  of  Stafford,  and  the  two  furnaces, 
kc.,  standing  thereon,  and  then  in  their  occupation,  for 
the  term  of  seven  years  from  the  24th  of  June,  1861, 
subject  to  a  power  of  determining  the  lease  in  case  the 
defendant  should  sell  the  property  within  twelve 
months  ;  the  lease  to  contain  on  the  part  of  the  Messrs* 
Onions,  a  covenant  to  pay  rent  as  therein  mentioned, 
and  to  keep  the  furnaces,  winding-engine,  heating- 
oven,  weighing  house,  and  other  premises  intended  to 
be  demised,  in  as  good  and  proper  working  order  and 
repair  as  the  same  then  were,  and  to  leave  and  deliver 
up  the  same  fomaces,  &c.,  together  with  all  tbe  parts 
and  fittings  thereof  together  with  the  peaceable  pos- 
session thereof,  at  the  expiration  of  the  term,  with  a 
proviso  for  detenaining  the  lease  in  case  of  bank- 
raptcy  or  insolvenoy. 

The  articles  continued,  that  it  was  agned  that 
Cohen  should  covenant  that,  subject  to  the  pay- 
ment of  the  rent  and  performance  of  the  covenants  by 


the  Uessrs.  Onions,  they,  their  executors,  »dmi- 
nistrators,  and  assigns,  should  peaceably  and  qrotlj 
hold  and  eig'oy  the  premises  for  the  term  thereby 
demised. 

The  Messrs.  Onions  were  at  the  time  of  makini; 
this  agreement  in  possession  of  the  whole  of  the  pre- 
mises as  tenants  of  Cohen,  and  had  been  in  possesaoa 
of  part  of  the  same  premises  since  August,  1S59,  u 
tenants  to  one  Richards,  who  was  the  original  leastt, 
for  a  term  of  twenty-one  years  from  1854,  of  all  the 
premi.ses  included  in  the  above  agreement  from  the 
Birmingham  Canal  Company  under  the  powen  of 
their  Act,  5  Geo.  4,  c.  35,  and  who  had  assigned  all 
his  interest  in  the  lease  to  Cohen.  Under  the  agree- 
ment the  Messrs.  Onions  had  laid  out  money  in  the 
repair  of  the  furnaces  and  machinery. 

The  premises  were  not  sold  by  Cohen  within 
the  year,  and  the  Messrs.  Ouions  claimed  a  \esse  oi 
the  premises  according  to  the  terms  of  the  agreement. 
During  the  year  one  of  the  blast  furnaces  became 
damaged,  according  to  the  3Ie8srs.  Onions,  tlu^on^sab- 
sidence  of  the  ground, — owing  to  mining  operations  bein|; 
carried  on  underneath,  and  there  was  cause  to  fear 
further  damage,  if  the  mines  continued  to  be  worked. 
On  this  point  there  was  a  conflict  of  evidence.  On 
the  draft  lease  being  sent  to  the  solicitors  of  the  Mesns. 
Onions,  they  insisted  on  a  clause  being  inserted  to 
indemnify  their  clients  against  any  injury  to  their 
works  from  a  oontinuanoe  of  the  mining  operations, 
they  being  liable,  if  the  lease  were  not  altered,  to 
keep  the  premises  in  repair,  and  a  long  c<»Tespondence 
ensued,  which  led  eventually  to  the  solicitors  of  the 
Messrs.  Onions  demanding  an  abstract  of  the  lessors 
title.  Cohen's  solicitor,  without  recognising  any  ri^t 
in  the  Messrs.  Onions  to  investigate  the  tide,  sect 
them  an  abstract  commencing  witli  the  lease  in  1854 
from  the  Birmingham  Canal  Company  to  Richards. 

The  Messrs.  Oni<»is  objected  to  this,  as  showing  no 
title  in  Cohen  to  the  mines  underneath  the  soHaee, 
and  asked  for  further  information  ;  which  Cohen 
refusing,  or  being  unable  to  produce,  the  bill  in  this 
suit  was  filed. 

The  prayer  of  the  bill,  after  asking  a  specific  per- 
fonnance  by  the  defendant  of  his  part  of  the  agree- 
ment^ the  plaintiffs  thereby  offering  to  perform  their 
part  of  the  same,  and  declaring  that  they  were  en- 
titled to  have  a  title  shown  to  the  minea^  oontisaed  is 
follows — 

And  if;  by  reason  of  defect  of  title  or  other- 
wise, the  defendant  shall  be  unable  specifically  to 
perform  the  same  agreement,  then  that  the  said  agree- 
ment may  be  set  aside  and  cancelled,  without  preja- 
dice  to  any  action  which  the  plaintiffs  may  be  able  to 
sustain  at  Iaw  againat  the  defendants  for  the  recorery 
of  damages  from  him  for  the  loss  and  injury  sastained 
by  them  by  reason  of  his  inability  specifically  to  per- 
Sum  Hie  said  agreement." 

The  defendant,  it  was  now  ag^Md,  ooild  net  n^^ 
any  title  to  the  mines,  and  a  good  deal  of  (MafietiBg 
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eyidence  was  gone  into,  the  defendant  contending  th&t 
the  plaintiffs,  if  they  were  not,  onght  to  have  been  fully 
aware  of  this  fact  from  the  natnre  of  the  lease  under 
the  Canal  Ck)mpany'8  Act,  and  from  the  general  tenure 
of  property  in  a  neighbourhood,  where  the  mines  and 
surface  were  in  many  cases  held  by  distinct  owners. 
At  all  events,  the  plaintiffs  were  aware  of  it  when  they 
filed  their  bill.  The  plaintiffs,  on  the  other  hand, 
asserted  that  they  had  no  means  of  knowing  that 
Cohen  was  not  the  owner  of  the  mines,  and  that 
they  were  not  actually  certain  of  it  until  quite  re- 
cently, and  then  only  from  an  affidavit  made  in  the 
caose  by  Cohen's  solicitor. 

Giffardy  Q.C.,  and  Fischer,  for  the  plaintiffs, 
Argued,  that  it  was  clear  from  the  evidence,  that 
the  plaintiffs  were  not  aware,  when  they  entered 
into  the  agreement,  that  Cohen  had  no  title  to  the 
mines.  By  the  agreement,  they  were  to  enter  into 
onerous  covenants,  and  were  entitled  to  an  absolute 
covenant  for  quiet  ez^oyment  The  form  of  the 
prayer  was  similar  to  the  relief  granted  by  Sir  W. 
Grant  in 

Gwillim  V.  Stone,  14  Ve&  128. 

There  had  been  an  offer  by  the  plaintiffs  to  abandon 
the  contract.  The  plaintiffs  were  in  possession  of  the 
premises  at  the  time  of  the  agreement,  so  that  there 
was  no  inference  from  that  circumstance  of  any  waiver 
of  right  to  investigate  the  lessor's  title, 

Simpaon  v.  Sadd,  4  De  G.  M.  &  G.  665. 

The  defendant  cannot  prevent  the  mines  from  being 
worked,  and  occasioning  injury  to  the  plaintiffs. 

Sir  ff.  Cairns,  Q.C.,  and  W.  Morris,  for  the  defen- 
dant, commented  on  the  unusual  nature  of  the  relief 
prayed  by  the  bilL  It  was  clear  that,  if  a  plaintiff 
came  into  that  Court  and  said,  "  You  can't  give  me  a 
l^ood  title,  and  I  won't  take  a  bad  one,*'  the  Court 
would  dismiss  his  bill  with  costs ;  but  if  ho  cams  to 
the  Court  for  aid  to  determine  whether  a  title  could 
be  given  or  not,  then  some  alternative  relief,  as  in 
the  case  of  Owillim  v.  SUme,  might  be  granted.  This 
was  dear  from  GwiUim  v.  SUme,  The  case  was  not 
argued  for  the  defendant  in  that  ease,  who  did  not 
appear.  The  report  says,  "The  Master's  report, 
under  a  referenoe^  as  to  the  title  of  the  defendant, 
was  against  his  title" — so  there  must  have  been  a 
reference.  In  this  case,  the  moment  attention  was 
drawn  to  the  mines  being  in  third  parties,  it  was 
evident  a  title  could  not  be  mads.  The  plainti& 
.must  have  been  aware  that  the  defondaat  had  no 
title  to  the  mines.  It  was  not  prayed  that  the 
•contract  might  be  delivered  up,  bnt  that  it  might 
be  cancelled. 

King  v.  King,  1  Myl.  A;  K.  i42, 
which  was  a  suit  by  a  vendor,  shows  that  a  vendor  has  a 
right  to  know  whether  a  pnithaatr  will  take  snch  a 
titie  aa  he  can  give.  This  was  not  a  mere  oootaract  in 
fieri  on  two  bits  of  paper,  bnt  the  plaintlfia  were 
defendant's  tenants,  and  then  were  rights  on  both 


sides  regulated  by  the  agreement.  From  the  circum- 
stances of  this  case,  there  had  been  a  waiver  of 
any  right  to  investigate  the  lessor's  title.  It  was 
usual  to  ask  for  an  abstract  of  title  first,  and  not 
when  the  terms  of  a  draft  lease  are  objected  to,  then 
to  call  for  an  abstract 

They  cited  also, 
HxUon  V.  Ba/rroWf  1  Ves.  jun.  284. 

The  plaintiffs  had  not  offered  to  abandon  the  ccm- 
tract ;  what  they  had  offered  to  do  was  to  abandon 
with  compensation. 

Oiffard,  Q.C.,  in  reply,  contended  that  it  was  neces- 
sary that  the  agreement  should  be  delivered  up,  as  there 
was  nothing  illegal  on  the  face  of  it,  and  the  plaintiffs 
would  have  no  answer  to  an  action  at  law  upoi^  this 
agreement, 

Simpson  v.  Lord  Hoioden,  3  Myl.  &  Cr.  97,  107. 
As  to  an  absolute  covenant  for  quiet  enjoyment, 

Woodfall  L.  &  T.  543. 

27  Jan.  1865. 

Wood,  Y.-C,  said,  that  as  regarded  the  form  of  the 
prayer,  in  the  event  of  specific  performance  not  being 
decreed,  he  thought  the  contest  of  the  defiendant  was 
correct.  Although  there  was  the  case  of  GwiUim  v. 
Stone  {loc.  eit.),  yet  it  did  not  appear  to  have  been 
followed,  nor  could  he  conceive  how  in  principle  such 
a  decree  could  be  tnade.  Being  a  decision  of  Sir  W, 
Grant,  it  would  be  entitled  to  great  weight ;  but  it  was 
not  decided  upon  argument,  as  the  defendant  did  not 
appear,  and  the  only  point  discussed  was  a  doubt  of 
the  plaintiff's  counsel  whether  he  could  have,  accord- 
ing to  Denton  v.  Stuart  (1  Ves.  jun.  829),  and  Green- 
away  V.  Adams  (12  Ves.  129) i— two  authorities  which 
the  same  learned  Judge  refused  subsequently  to  follow 
in  Blore  v.  SiUton  (3  Mer.  237)^a  reference  to  the 
Master,  with  a  view  to  ascertain  the  injury  he  suffered 
by  the  non-performance  of  the  contract.  It  was  now 
clear  that  there  could  be  no  inquiry  as  to  damages  for 
the  mere  non-peiformance  of  a  contract.  His  Honour, 
after  commenting  on  Maiden  v.  Fysen  (9  Beav.  347  ; 
11  Q.  B.  (n.  s.)  292),  and  referring  to  the  case  of 
Wood  V.  Scarth  (2  K.  &  J.  44),  before  himself,  in  which 
he  had  added  to  the  decree  the  words,  '*and  the  costs 
of  this  suit  being  included  in  such  action,"  to  meet  the 
difficulty  raised  at  Law  in  the  former  case,  said,  that 
with  the  exception  of  Gwillim  v.  Stone  (loc.  cU.),  no  case 
had  been  found,  and  as  his  Honour  thought,  could  be 
found,  in  which  the  Conzt  bad,  upon  a  puohasor's 
application,  directed  tho  oontraot  to  be  delivered  up 
in  the  absence  of  fiand,  merely  upon  the  ground  that 
a  good  title  could  not  be  made.  Upon  that  branch  of 
the  bill,  the  plaintiffs  were  not  antitled  to  relief.  His 
Hononr  was  proooeding  to  decide  whether  the  plaintiffs 
were  or  were  not  entitled  to  a  lease  with  aa  abeolute 
covenant  for  quiet  eiyoyment,  when  Sir  H.  CMms, 
intimate  that  he  had  nndeatood,  that  that  part  of 
the  case  had  been  given  up  at  tiie  bar,  this  point  was 
left  for  farther  argomant 
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30  Jan.  1865. 

Sir  H,  CaimSf  Q-C,,  and  Morris, 

The  agreement  is  for  a  demise  of  the  snrface,  but 
assuming  that  it  was  to  demise  the  whole  land,  the 
Court  would  never  compel  us  to  give  a  covenant  for 
quiet  enjoyment  to  that  part  to  which  we  have  no 
title.  That  would  enable  the  plaintiffs  to  bring  an 
action  of  covenant  against  us  instead  of  a  mere  action 
on  the  contract. 

[Wood,  V.-C. — Is  it  not  a  case  where  a  person  has 
laid  out  his  money  on  the  faith  of  having  a  lease  in 
this  particular  form  ?] 

No,  it  is  only  a  common  agreement  for  a  lease. 
The  covenants  must  be  construed  with  reference  to 
the  property  to  be  demised. 

Oiffard^  Q.C.,  and  Fischer,  corUriL. 
The  plaintiffs  enter  into  an  agreement  without 
seeing  the  defendant's  title,  and  on  the  &ith  of  that 
agreement  expend  money.  The  agreement  says  dis- 
tinctly, the  defendant  will  grant,  and  the  plaintiffs 
take  a  lease  of  *'  all  that,  &c."  A  proper  lease,  there- 
fore, must  be  granted, 

Pain  V.  CoamJbs^  1  De  G.  &  J.  34  ; 
Mundy  v.  JoUijfe,  5  My.  k  Or.  167. 


Where  there  is  a  contract  to  do  a  particular  thing, 

this  Court  will  take  it  to  have  been  done,  so  as  to  pk« 

the  parties  in  the  same  position  as  if  it  had  been  im. 

There  is  a  great  difference  between  the  case  of  a  leu; 

i  to  be  granted,  and  a  sale. 

13  Feb.  1865. 

Wood,  V.-C,  said  that  in  ordinary  cases  the  Court 
would  not  order  a  conveyance  to  be  executed  vben  a 
title  could  not  be  made  to  the  whole  of  the  ksi* 
conveyed.  This  was  not  an  agreement  for  a  sale,  it 
was  a  simple  agreement  for  a  lease  by  indenture  for 
seven  years,  containing  certain  covenants,  and  then 
might  be  specific  performance  in  a  proper  manner. 
There  were  cases  to  that  effect  His  Honour  refemd 
to  Fry  on  Specific  Performance,  p.  241,  and  the  dis- 
tinction there  drawn  between  OranvilU  v.  B€tis  {V 
L.  J.  Ch.  82),  and  WyOus  v.  South  Wales  Compenyr^ 
De  G.  H.  k  G.  880).  The  substance  of  the  agrNmes: 
here  was  a  lease  for  seven  years.  That  lease  might  go  o& 
to  the  end  of  the  term,  independently  of  any  daoug^ 
that  might  be  sustained,  which  the  defendant  wonM  V 
bound  to  make  good.  A  lease  most  be  given  contain- 
ing the  various  stipulations  expressly  provided  by  \k 
agreement. 


COMMON   LAW. 


Q.B. 

3  Feb.  1865. 


Kekyon  v.  Hart. 


Day-pocuthing — Trespau  in  PurmU  of  Game — 
\ik2WiUi,cZ2,^  30. 

To  contHtuie  a  trespass  in  pursuit  of  game,  under 
section  80  ofl  d:  2  Will.  4,  c  82,  i<  must  be  a  trespass 
in  pursuit  of  live  gatM. 

A  f  on  his  own  land,  shot  at  a  bird  in  B's  land,  hut 
which  had  risen  in  A  *s  land .-  the  bird  fell  dead  on  Bs 
land,  and  A  went  on  ffs  land,  and  picked  it  up : — 

Held,  thai  the  Justices  were  right  in  not  convicting  of 
a  trespass  in  pursuit  of  game. 

Case  stated  by  Justices  under  20  k  21  Vict  c.  43. 

At  a  petty  sessions  at  Ashford,  Kent,  on  the  5th 
of  November,  the  respondent,  Stephen  Hart,  of  West- 
well,  in  the  said  county,  appeared  on  an  information 
by  the  appellant,  James  Kenyon,  of  Westwell,  under- 
gamekeeper,  charging  him,  the  said  respondent,  for 
that  he  did,  on  the  1st  of  October,  1864,  at  Westwell 
aforesaid,  unlawfully  commit  a  trespass  by  being  in 
the  daytime  of  the  same  day  upon  certain  land,  in  the 
possession  and  occupation  of  Henry  Tappenden,  there 
in  search  of  game  without  the  licence  or  consent  of  the  I 


owner  of  the  land  so  trespassed  upon,  or  of  any  otber 
person  having  the  right  to  authorise  the  said  Stepben 
Hart  to  enter  in  or  upon  the  said  land  for  the  parpox 
aforesaid,  contrary  to  the  statute,  ftc.,  whereby  the 
said  Stephen  Hart  had  forfeited  a  sam  not  exceedia^ 
20;. 

On  the  hearing  of  the  case  the  appellant,  on  oitiv 
stated,  '*  I  am  under-keeper  to  Sir  Richard  Tnfto!* 
Bart  On  the  1st  of  October  last,  about  half-past  ten, 
a.m.,  Mr.  Hart,  the  respondent,  was  out  shootis^- 
He  shot  a  cock  pheasant,  and  it  fell  on  Mr.  Tappei 
den's  field,  belonging  to  Sir  Richard  Toftoo.  He  vent 
and  fetched  the  bird  himself^  taking  his  dog  and  gas 
with  him.  Mr.  Hart  was  on  his  own  land  when  b: 
shot  the  pheasant,  and  it  rose  off  Mr.  Hart's  )id. 
The  pheasant  was  dead  when  Mr.  Hart  picked  it  a]s 
and  it  laid  on  its  back.'* 

When  the  respondent's  counsel  was  addressing  th" 
Court,  the  Chairman  re-called  the  appellant,  and  askoi 
him  whether,  when  the  respondent  shot  the  pheasant, 
it  was  or  was  not  in  the  air  over  the  land  belonging  to 
Sir  R.  Tufton  ?  The  appellant  replied,  it  was  oyer  Sir 
R  Tnfton's  land,  and  feU  a  conddenMe  distancf 
within  Sir  R.  Tufton*s  boundary. 
The  respondent's  solicitor  objected  to  Utf  qo«^^° 
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being  pat  after  the  appellant  had  heard  the  opening  of 
the  respondent's  case. 

The  respondent's  attorney  contended^ — First  That 
on  the  appellant's  evidence  no  trespass  had  been  com- 
mitted within  1  &  2  WUl.  4,  c.  32,  s.  30,  as  the 
pheasant  rose  off  the  respondents  land,  and  the 
respondent  was  on  his  own  land  when  he  shot  the  bird. 
Secondly.  That  section  30  of  that  Act  did  not  apply 
to  dead  game. 

The  Justices  dismissed  the  case,  on  the  grounds  that, 
as  the  pheasant  was  raised  off  the  respondent's  land 
and  shot  by  him  (the  respondent),  when  he  (the  re- 
spondent) was  on  his  own  land,  the  mere  act  of  enter- 
ing the  land,  stated  in  the  information,  for  the  purpose 
of  picking  up  the  pheasant,  which  was  then  dead,  as 
pro7ed  by  the  evidence,  was  not  such  a  trespass  in 
pursuit  of  game  contemplated  by  1  &  2  WilL  4,  c.  32. 

The  question  for  the  opinion  of  the  C!ourt  was, 
whether  the  Justices  were  right,  in  point  of  law,  in 
dismissing  the  case  on  the  grounds  above  stated. 

Section  30  is  as  follows  :—  *'  And  whereas,  after  the 
commencement  of  this  Act,  game  will  become  an 
article  which  may  be  legally  bought  and  sold  ;  and  it 
is,  therefore,  just  and  reasonable  to  provide  some  more 
summary  means  than  now  by  law  exists  for  protecting 
the  same  from  trespasses  :  be  it,  therefore,  enacted. 
That  if  any  person  whatsoever  shall  commit  any  tres- 
pass by  entering  or  being  in  the  daytime  upon  any 
land  in  search  or  pursuit  of  game  or  woodcocks,  snipes^ 
quails,  landrails,  or  conies,  such  person  shall,  on  con- 
viction thereof  before  a  Justice  of  the  Peace,  forfeit 
and  pay  such  snm  of  money,  not  exceeding  two  pounds, 
as  to  the  Justice  shall  seem  meet»  together  with  the 
costs  of  the  conviction." 

Keane,  Q.C,  for  the  appellant,  cited — 
O^and  V.  Meadows,  31  L.  J.  M.  C.  238 ; 
Morden  v.  PorUr,  20  L.  J.  M.  C.  213  ; 
Rcffina  v.  MarsTi,  2  B.  &  C.  717. 

Dmman^  Q.  C,  for  the  respondent 

Blackbuiin,  J. — I  am  of  opinion  that  the  Justices 
were  right,  and  that  the  effect  of  section  30  of  the  Act 
is,  to  show  that  it  was  intended  to  prohibit  entry  in 
pursuit  of  live  game.  In  many  of  the  other  sections 
dead  game  might  be  contemphitod,  as  regards  dealers 
or  poulterers ;  but  here  the  provision  is  clearly  in- 
tended to  apply  to  live  game,  and  a  trespass  in  pursuit 
of  game  must  be  a  trespass  in  pursuit  of  live  game. 
It  certainly  was  a  civil  trespass  :  he  entered  to  pick 
up  the  pheasant  then  dead,  and  was  clearly  in  search 
of  the  pheasant  then  dead.  Tlien  the  other  facts  show 
that  the  bird  was  shot  in  the  air  ;  the  fact  of  its  being 
shot  in  the  air  does  not  make  the  case  differ  from  the 
case  of  four-footed  game.  In  the  case  of  Jteffina  v.  PtoU 
1*24  L.  J.  IL  C.  133),  it  was  held  that,  to  constitute 
the  offence  of  trespassing  in  search  of  or  pursuit  of 
game  under  section  30,  there  roust  be  a  bodily  enteiing 
or  b^ing  on  the  laud  on  which  the  trespass  is  com- 


mitted ;  and  in  this  case  the  man  did  enter  the  laini 
after  shooting  the  bird.  Then  comes  Oabond  v. 
Meadows  {loe,  eiL),  which  was  cited  as  in  point  to 
support  a  conviction ;  but  in  that  case  the  facts  are 
different  In  that  case  it  was  held  that  there  might 
have  been  a  conviction,  if  the  magistrates  had  been  of 
opinion  that  the  shooting  and  picking  up  were  one 
transaction,  and  that  it  was  a  pursuit  of  game,  the  ae- 
being  consummated  by  the  picking  up  of  the  bird : 
here,  there  is  evidence  that  when  he  shot  and  hit  the 
bird,  it  had  not  crossed  his  own  boundary,  and  be 
may  never  have  had  the  intention  of  crossing  the 
boundary  to  pick  it  up ;  and  we  are  concluded  by  this, 
and  think  that  he  might  go  on  and  pick  up  the  bird, 
and  that  this  was  not  a  trespass  in  pursuit  of  game 
within  the  section. 

Mellob,  J. — I  am  of  the  same  opinion,  and  I  think 
this  case  is  not  within  the  section,  that  *'  in  search  of" 
is  "  in  search  of  live  "  game,  ie.,  visible  and  following 
it  If  this  case  were  on  all  fours  with  Osbottd  v. 
Meadows  {loe.  eiL),  1  should  have  required  time  to 
consider  before  I  dissented  from  that  case  ;  but  I  do 
not  think  the  decision  in  that  case  affects  ns,  and  I  mxist 
clearly  express  my  opinion  that  section  80  applies  to 
live  and  not  to  dead  game,  and  that  the  Justices  were 
right  in  not  convicting. 

Judgment/or  the  respondent 

Crompto.v,  J.,  had  left  the  Court 

Marine  Policy — Principal  and  Agent — Illegal 
Act  of  Master — Loading  on  Beck — 16  &  17 
Vict  €.  107,  9.  170. 

Ths  master  of  a  ship  sailed  with  part  of  his  cargo 
loaded  on  deck.  This  toas  wiknown  to  the  owner  at  the 
time  the  policy  toas  effected^  and  was  contrary  to  section 
170  of  the  16  Jk  17  Viet,  e,  107  :— 

Held,  the  owner  was  not  prevented  from  recovering 
on  the  policy  by  the  illegal  act  of  the  inaster,  for  the 
master  was  only  the  agent  of  his  ovoner  for  lawful 
purposes. 

Declaration  on  valued  policy  on  freight  only  : 
4th  plea.— That  the  said  policy,  ftc.,  was  miade,  and 
the  cargo,  the  freight  in  respect  of  which  was  insured, 
as  in  the  declaration  alleged,  was  shipped  on  board 
the  said  ship  after  the  passing  and  coming  into  opera- 
tion of  a  certain  Act  of  Parliament  holden  in  16  k  17 
Viet,  and  intittUed  '*  An  Act  to  amend  and  consolidate 
the  laws  relating  to  the  customs  of  the  United  King- 
dom and  of  the  Isle  of  Man,  and  certain  laws  relating 
'  to  trade  and  navigation,  and  the  British  possessions," 
,  and  that  the  aforesaid  cai^o  consisted  of  timber  and 
wood  goods,  and  that  llestigonch  in  the  said  policy  men- 
tioned, was  and  is  a  British  port  in  North  America  ; 
'  and  that  the  said  ship,  with  the  said  cargo,  cleared 
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out  and  sailed  from  Restigouch  aforesaid,  on  the  Ist  of 
September,  1861,  and  before  the  1st  of  May,  1862,  to 
wit  on  the  13th  of  November,  1861 ;  and  that  before 
and  at  the  time  of  the  said  ship  so  sailing  as  herein- 
before-mentioned, the  whole  of  the  said  cargo  was  not 
below  deck,  but  on  the  contrary  thereof,  the  master 
of  the  said  ship,  before  and  after  the  time  of  the  said 
ship  so  sailing  as  aforesaid,  placed,  and  permitted, 
and  caused  to  be  placed,  and  to  remain,  and  be  npon 
and  above  the  deck  of  the  said  ship,  part  of  the  said 
<a.TgQ  contrary  to  statute,  &c. ;  and  that  at  the  time  of 
the  said  ship  so  sailing  as  aforesaid,  the  master  of  the 
said  ship  had  not  obtained  from  the  clearing  officer  any 
certificate  that  the  whole  of  the  cargo  of  the  said  ship 
was  below  deck,  contrary  to  the  statute  in  that  behalf, 
Ac. ;  and  that  before  and  at  the  time  of  the  said  ship 
so  sailing  as  aforesaid,  and  until  and  at  the  time  of  the 
alleged  loss,  the  plaintiff  was  the  owner  of  the  said 
ship,  and  the  said  freight  so  insured  as  aforesaid,  was 
payable  to  him  as  such  owner  in  respect  of  the  said 
•cargo. 

The  5th  plea  was  the  same,  except  that  it  alleged 
further  that  at  the  time  of  the  defendant  subscribing 
the  policy  it  was  known  by  the  plaintiff  that  a  con- 
siderable part  of  the  cargo  was  then  loaded,  and  that 
A  considerable  part  of  the  said  cargo  was  intended  to 
be  loaded  upon  and  above  deck  of  the  said  ship,  and 
that  at  the  time  of  the  defendant  so  subscribing  the 
said  policy  it  was  intended  by  the  plaintiff  that  the 
said  ship  should  sail  on  the  voyage  in  the  declaration 
mentioned,  after  the  Ist  of  September,  1861,  and  before 
the  1st  of  May,  1862,  with  part  of  the  cargo  stowed 
and  loaded  as  in  the  4th  plea  mentioned ;  and  that 
the  plaintiff  effected  the  said  policy  of  assurance  for 
the  express  purpose  of  insuring  and  covering  the 
freight  of  the  said  cargo,  including  the  portion  thereof 
so  stowed  and  loaded  above  and  upon  the  deck  of  the 
said  ship  as  aforesaid. 

Demurrer  to  both  pleas.     Plaintiff's  points  : 

The  4th  plea  shows  no  privity  in  the  plaintiff  to  the 
deck  loading  or  to  the  master's  sailing  without  obtain- 
ing a  certificate  from  the  clearing  office. 

5th  plea,  bad,  as  not  showing  that  plaintiff  was  a 
party  to  or  had  the  means  of  preventing  the  loading. 

That  4th  plea  shows  nothing,  and  that  there  is  no 
law  to  deprive  plaintiff  of  his  right  to  insurance  on 
the  ground  of  want  of  certificate  from  Customs  office. 

4th.  Insufficient,  as  it  does  not  show  plaintiff  knew 
o^  or  authorised  the  matters  stated,  and  they  may 
have  he&si  in  direct  opposition  to  his  orders  and  the 
duty  of  the  msAter,  and  the  acts  of  barratry  on  his 
part. 

5dL  Bad,  for  same   reasons^  and  the  additional 
matter  alleged  does  not  alter  the  effecti  as  it  is  not : 
fltated  that  there  was  any  concealment. 

16  k  17  Yict.  c.  107,  s.  170.  "  Before  any  clearing  j 
officer  permits  any  ship  wholly  or  in  part  laden  with  ' 
timber  or  wood  goods  to  clear  out  from  any  Bricdah 
port  in  Notth  America,  or  in  the  settlement  of  Hon-  i 


duras  for  any  port  in  the  United  Kingdom,  at  aoy 
time  after  the  first  day  of  September,  or  beibre  th; 
first  day  of  M«y  in  any  year,  he  shall  aacertain  that 
the  whole  of  the  cargo  of  such  ship  is  below  deck,  ai 
shall  give  the  master  of  such  ship  a  certificate  to  tha: 
effect ;  and  no  master  of  any  ship  so  Uden,  dull  sail 
from  any  of  the  ports  aforesaid  for  any  port  at  tkt 
United  Kingdom,  at  any  such  time  as  aforesaid,  on^il 
he  has  obtained  such  certificate  from  the  cleans: 
office." 

Section  171.  *'  No  master  of  any  ship  in  respect  c-f 
which  such  certificate  as  aforesaid  has  been  obtaln»i 
shall  place  or  permit  or  cause  to  be  placed,  or  remiin 
upon  or  above  the  deck  of  such  ship,  any  part  of  tbe 
cai|;o  thereof,  until  such  ship  has  arrived  at  the  port 
of  her  destination :  Provided  always,  that  if  the 
master  of  any  such  ship  consider  that  it  is  neoeflsarr 
in  consequence  of  the  springing  a  leak,  or  of  oth«: 
damage  received  or  approhended  daring  the  voyage,  t" 
remove  any  portion  of  the  cargo  upon  deck,  he  wmj 
remove  or  cause  to  be  nmoved  upon  the  deck  of  so^^ 
ship,  80  much  of  the  caif^o,  and  may  permit  the  wet 
to  remain  then  for  such  time  as  he  considers  eipe- 
dient :  Provided  also,  that  the  stores,  spares,  or  otbe 
articles  necessary  for  the  ship's  use,  shaU  not  be  taka 
to  be  the  cargo  for  the  purposes  of  this  Act" 

Section  172.  '*  If  any  master  of  any  ship  for  wbiel 
such  certificate  as  aforesaid  is  required,  sails  (^ 
attempts  to  sail  without  having  obtained  sach  ceit> 
ficate,  or  places  or  permits  or  causes  to  be  placed,  <s 
to  remain  or  be  upon  or  above  the  deck  of  soch  ship, 
any  part  of  the  cargo  thereof,  except  in  the  cases  ii 
whidi  the  same  is  not  heroby  forbidden,  he  shall  k 
every  offence  forfeit  and  pay  any  sum  not  exceedis; 
one  hundred  pounds." 

The  jury  fotmd  that  the  whole  of  the  cargo  -^i> 
freight  was  loaded  below  deck,  but  that  the  mast^J 
loaded  above  deck  a  quantity  of  spars  and  other  arti- 
cles for  the  use  of  the  owner :  that  these  spars  T'^ 
more  than  were  required  for  the  ship's  use  on  th? 
voyage,  but  did  not  render  the  ship  unseawortby:  ii-^ 
that  the  owner  was  not,  at  the  time  of  effecting  t^ 
policy,  aware  of  the  master's  conduct,  and  had  gi^^c 
the  master  no  instructions  to  act  in  this  manner.  Tb* 
Judge  (Shee,  J.)  ruled  that  the  spars^  Ac,  ^erectsp 
within  the  meaning  of  the  Act,  and  directed  a  verii'' 
to  be  entered  for  the  defendant  on  both  pleas,  girls: 
the  plaintiff  leave  to  move  to  enter  the  verdict  for  hiie 

A  rule  nisi  was  obtained,  and  now  came  on  i^- 
argument  with  the  demutrera. 

MeUM,  Q,a  (James,  Q.C,  and  Cohen,  with  himt. 
for  the  defendants, 

Ctmard  v.  JETyvie,  £L  B.  k  £.  670  ; 
Cun4ird  v.  Hyde,  2  £L  ft  £L  1 ; 
Law  V.  BoUingmorth,  7  T.  R.  160; 
Bird  V.  AppUton,  8  T.  R.  562  ; 
Farmer  v.  Legg,  7  T.  R.  136 ; 
Bell  V.  Carstain,  14  East,  37i. 
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Breitj  Q.  C.  (Mihoard,  with  him),  for  the  plaintiffs. 
1  Arnonld  on  InArance,  745  ; 
1  Phillips  on  Insurance,  as.  214,  221,  717 ; 
Metcalfe  v.  Parry,  4  Camp.  128 ; 
Carstairs  v,  AUnuU,  8  Camp.  497 ; 
HavOock  V.  HancUl,  8  T.  B.  277. 

Mdlis^j  Q.C,  in  reply. 

Cur.  adv.  vult, 

19  Jan.  1865. 

CocRBUfiN,  C.J.,  now  delivered  the  judgment  of 
the  Court.  This  was  an  action  on  a  velaed  policy  on 
freight  from  Restigonch  to  Idyerpool  for  a  total  loss 
by  perils  of  the  sea.  The  4th  plea  is  to  the  effect  that 
the  ship  cleared  out  and  sailed  from  Restigonch,  a 
British  port  in  N.  America,  after  the  1st  of  Septem- 
ber, 1861,  and  before  the  1st  of  May,  1862,  that  her 
caigo  consisted  of  timber  and  wood  goods,  and  that 
the  whole  of  the  cargo  was  not  below  deck  ;  but,  on 
the  contrary,  that  the  master,  contrary  to  the  statute 
16  &  17  Vict.  c.  107,  ss.  170,  171,  172,  placed,  and 
kept  a  portion  of  the  cargo  on  deck,  and  sailed  with- 
out the  certificate  required  by  the  statute,  and  that 
the  plaintiff  was  the  owner  of  the  vessel.  The  5th 
plea  adds  the  additional  averment  that  the  plaintiff 
intended  the  vessel  to  sail  so  loaded,  and  made  the 
policy  for  the  express  purpose  of  protecting  the  ad- 
venture so  prohibited  by  the  statute  in  question. 
Both  these  pleas  were  traversed,  and  also  de- 
murred to. 

On  the  trial  before  Shee,  J.,  at  Liverpool,  it  ap- 
peared that  the  vessel  did,  in  fact,  sail  on  the  13th  of 
November,  1861,  with  the  whole  of  the  cargo  that 
was  on  freight  properly  stowed  below  deck  ;  but  the 
master  took  on  board  a  quantity  of  spars  and  other 
articles,  for  his  owner  to  be  carried  to  Liverpool, 
which  were  placed  on  deck.  This  he  did  in  the  exer- 
cise of  his  general  authority  as  master,  without  any 
instructions  from  the  plaintiff  (his  owner),  his  object, 
it  would  appear,  being,  to  save  expense  to  his  owner, 
in  obtaining  the  materials  necessary  for  refitting  the 
vessel  in  Liverpool  after  the  voyage. 

The  jury  found  that  the  vessel  was  not  in  fact 
rendered  unseaworthy  by  this  deck-load ;  that  the 
spars  and  other  articles  on  deck  were  more  than  were 
required  for  the  ship's  use  on  the  voyage,  and  that 
the  plaintiff  was  not  aware  of  the  conduct  of  the 
roaster  till  after  the  policy  was  made  and  the  ship  had 
sailed.  The  learned  Judge  ruled  on  the  construction 
of  the  proviso  in  the  171st  section  of  16  &  17  Vict 
c.  107,  that  the  spars,  &c.,  in  excess  of  what  were 
required  for  the  voyage,  were  cargo  within  the 
meaning  of  the  enactment,  and  he  directed  the  ver- 
dict to  be  entered  for  the  defendant  on  both  pleas, 
giving  the  plaintiff  leave  to  move  to  enter  the  verdict 
for  him.  A  rule  was  accordingly  obtained,  which 
came  on  for  argument  along  with  the  demurrers.  On 
the  argument  it  was  not  disputed  that  the  fifth  plea 
wasi  good,  and  that  the  judgment  on  the  demurrer  to 
You  V. 


that  plea  must  be  for  defendant ;  but  it  was  also  not 
disputed  that  this  plea  was  not  proved,  and  that  the 
verdict  on  it  must  be  entered  for  the  plaintiff.  We  ex- 
pressed our  opinion  during  the  argument  that  our 
Brother  Sheets  ruling  that  the  spars  in  question  were 
cargo,  was  correct,  and  that,  consequently,  the  fourth 
plea  was  proved  in  substance.  It  was  objected  that 
the  plea  was  so  framed  as  to  aver  that  the  portion  of 
cargo  loaded  on  deck  was  part  of  that  which  was  car- 
ried on  freight,  but  we  expressed  our  opinion  that  this 
was  an  immaterial  variance,  the  substance  of  the 
plea  being  that  cargo  was  illegally  carried  on  deck, 
and  that,  if  necessary,  an  amendment  in  the  plea 
might  be  made  accordingly.  The  verdict,  therefore, 
on  the  fourth  plea  must  stand  for  the  defendant ;  but 
the  real  question  between  the  parties  is,  whether  the 
fourth  plea  is  good  in  substance,  and  on  this  we  took 
time  to  consider. 

The  result  of  our  deliberation  is,  that  in  our  opinion 
the  plea  is  bad.  While  the  cases  of  Cunard  v.  Ifyde 
(El.  B.  &  E.  670  ;  2  EL  &  El.  1),  estabUsh  that  where 
the  provision  of  the  sections  in  question,  in  respect  of 
the  stowage  of  timber  on  deck  are  violated,  the  voyage 
is  illegal;  and  a  policy  of  insurance  on  such  a 
voyage  will  not  attach ;  they  equally  decide  that 
knowledge  on  the  part  of  the  assured,  of  the 
timber  being  so  stowed,  is  necessary  to  avoid  the 
policy,  and  that  in  the  absence  of  such  knowledge, 
the  assured  may  recover.  In  the  present  case,  the 
assured  did  not,  in  fact,  know  of  timber  being  stored 
on  the  deck,  or  of  any  intention  on  the  part  of  the 
master  to  stow  it.  But  the  insurance  being  on  freight, 
it  is  said  that,  as  the  stowing  of  the  cargo  is  imqie- 
diately  within  the  province  and  duty  of  the  master, 
the  assured,  the  shipowner  must  be  considered  as 
bound  by  the  act  of  the  master  as  his  agent,  and  that 
the  knowledge  of  the  latter  must  in  law  be  taken  to 
be  that  of  the  owner.  Admitting,  of  course,  the  general 
rule  that  a  principal  is  bound  by  the  acts  and  know- 
ledge of  his  agent,  while  acting  within  the  scope  of 
his  authority,  we  are  of  opinion,  that  that  rule  has  no 
application  to  the  present  case  :  for  although  it  is  true 
that  the  stowing  of  the  cargo  is  undoubtedly  within 
the  authority  of  the  master,  yet  in  absence  of  proof 
to  the  contrary,  it  must  be  taken  that  his  authority  in 
this,  as  in  other  respects,  is  by  his  instructions  limited 
to  that  which  is  lawful.  "  The  trust  reposed  in  the 
captain  of  a  vessel,"  says  I^onl  EUenborough  in  £arle 
V.  Rovxroft  (8  East,  138,)  "obliges  him  to  obey  the 
written  instructions  of  his  owners  when  they  give  any  : 
and  where  his  instructions  are  silent,  he  is  at  all 
events  to  do  nothing  but  what  is  consonant  to  the 
laws  of  the  land,  whether  with  or  without  a  view  to 
their  advantage :  because,  in  the  absence  of  express 
orders  to  the  contrary,  obedience  to  the  law  is  implied 
in  their  instructions.  Therefore,  the  master  of  a 
vessel  who  does  an  act  in  contravention  of  the  laws 
of  his  country,  is  guilty  of  a  breach  of  the  implied 
orders  of  his  owners." 
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Applying  tliis  principle  to  the  present  caae,  it  follows 
that  no  authority  can  be  implied  in  the  master  in  the 
discliarge  of  his  duty  to  do  that  which,  with  reference 
to  being  part  of  his  duty,  was  a  violation  of  tlie  law. 
Again  it  is  a  well-established  distinction  that  while  a 
man  is  civilly  responsible  for  the  acts  of  his  agent, 
when  acting  within  the  established  limits  of  his 
authority,  he  will  not  be  criminally  responsible  for  such 
acts  unless  express  authority  be  shown,  or  the  authority 
is  necessarily  to  be  implied  from  the  nature  of  his 
employment ;  as  in  the  case  of  a  bookseller  held  liable 
for  the  sale  of  a  libellous  publication.  Under  ordinary 
circumstances  the  authority  of  the  agent  is  limited  to 
that  which  is  lawful.  If,  in  seeking  to  carry  on  the 
purpose  of  his  employment,  he  oversteps  the  law,  he 
outruns  his  authority,  and  his  principal  will  not  be 
bound  by  what  he  does.  Now,  in  the  present  case,  as 
has  been  already  pointed  out,  not  only  are  there  no 
circumstances  from  which  an  authority  to  contravene 
the  statute  can  properly  be  implied,  but,  according 
to  the  authority  of  Earlc  v.  Roiocrq/t,  the  reverse  is 
to  be  presumed. 

It  appears  to  us,  therefore,  impossible  to  say  that 
the  master,  in  stowing  the  cargo  on  dock,  contrary  to 
the  Act  of  Parliament,  was  acting  by  the  authority  of 
the  owner,  or  that  the  latter  was  bonnd  by  his  know- 
ledge. This  view  of  the  case,  as  here  applicable, 
becomes  materially  confirmed,  if  the  case  be  looked  at 
in  another  point  of  view.  It  seems  clear,  on  the 
authority  of  Eark  v.  Rovocrofl,  that  if  the  master  of  a 
vessel,  acting  within  what  would  otherwise  be  the 
extent  of  his  authority,  contravenes  some  positive 
law,  and  thereby  causes  injury  to  his  owners,  this  will 
be  barratry  in  the  master,  notwithstanding  that  the 
purpose  of  the  thing  done  was  to  benefit  the  owners. 
In  the  case  referred  to,  the  master,  having  instructions 
to  make  the  best  purchases  with  despatch,  had  gone 
into  an  enemy's  port  to  complete  his  cargo,  which 
could  be  more  speedily  and  cheaply  obtained  there,  in 
consequence  of  which  the  ship  was  seized  and  confis- 
cated. This  proceeding  on  the  part  of  the  master, 
though  within  the  general  scope  of  his  authority,  and 
though  done  in  the  interest  of  his  owners,  was  held 
to  be  barratrous  ;  and  the  owner  on  a  policy,  in  which 
barratry  of  the  master  was  insured  against,  was  held 
entitled  to  recover.  Within  the  principle  of  this 
decision — the  soundness  of  which  never  has  been 
questioned— the  conduct  of  the  master  in  the  present 
case  would  have  amounted  to  barratry,  as  being  an 
unlawful  act  done  in  contravention  of  his  duty, 
though  with  the  intention  of  benefiting  his  owners. 
Had  the  statute  attached  the  forfeiture  of  the  vessel 
OS  the  penalty  of  the  offence,  and  the  vessel  been  con- 
fiscated, the  owner  would  have  recovered  on  an  insur- 
ance against  loss  by  barratry.  But  to  constitute 
barratry,  there  must  necessarily  be  an  absence  of 
consent  and  knowledge  on  the  part  of  the  owner. 
Where  an  act  which  would  otherwise  bo  barratrous,  is 
done  With  the  assent  and  knowledge  of  the  owners,  it 


ceases  to  be  barratrous.  If,  therefore,  the  knowledge 
of  the  master  could  be  taken  to  be  the  knowled^  of 

I  the  owner,  an  illegal,  and  therefore  othennse  bsm- 
trous,  act  done  by  the  master  would  not,  in  case  of 
loss  occasioned  thereby,  give  the  owner  a  right  to 
recover.  But  Earlt  v.  Roioeroft  directly  establishei 
that  on  loss  occasioned  by  the  illegal  act  of  the  master, 
without  the  authority  of  the  owner,  the  latter  mij 
recover ;  and  therefore  shows  that  where  the  mastw 
does  an  illegal  act,  which,  but  for  its  illegality,  would 
be  within  the  scope  of  his  ordinsiy  authority,  bat 
which  being  illegal  is  bairatrons,  this  will  not  amomit, 
in  point  of  law,  to  assent  or  knowledge  oa  the  put  of 

I  his  employer.     For  these  reasons,  it  appears  to  ns 

that  the  pUintiff  in  this  action  cannot  be  taken  to 

have  constructively,  any  more  than  he  had  actiullr, 

knowledge  of  the  illegal  act  of  the  master,  and  thtt 

consequently,  within  the  decision  of  CuTUird  v.  Bxtdf, 

he  is  entitled  to  recover,  and  that  our  judgment, 

therefore,  should  be  in  his  favour.    I  should  add,  th&t 

this  judgment  must  be  taken  as  that  of  my  Brothen 

Blackburn,  Mellor,  and  myself.     My  Brother  Cromp- 

ton,  having  been  obliged  to  leave  the  Court  bef(m  the 

argument   was   concluded,    takes    no   part  in  the 

judgment 

JvdgfMTdfor  theplainHi. 


C.  P. 

16  Kov.  1864, 
30  Jan.  1865. 


HoBBS  V.  Hennino. 


Maritve  Insurance — Loss  by  Capture — Carriage 
of  Contraband — Siwidated  Papers — Decw<^ 
of  Foreign  Prize  Court — EstoppeL 

To  a  declaration  on  a  policy  of  marine  vMuraM  m 
goods  from  London  to  Jliatamoras  for  a  total  loss,  Ik 
defendant  pleaded  thai,  the  goods  were  eonirahai^  </ 
war,  and  icere  shipped  by  the  plaintiff  **for  the  pur- 
pose of  being  sent  to  and  imported  into  "  a  port  ift  « 
State  at  tear  toUh  the  United  States,  OTtd  were  liabU  to 
be  seized  by  the  cruisers  of  the  United  States  as  eoittn' 
band  ;  and  that  the  ship  was  carrying  goods  and  papfn 
which  rendered  her  liable  to  be  seized  by  such  cruisers; 
that  the  ship  and  goods  were  seised  aeeordingly,  u^*^ 
was  the  loss  complained  of;  and  that  the  defendanii  ei 
the  time  of  subscribing  the  policy,  was  ignorant  of  ik 
premises : — 

Held,  that  the  allegation  thai  the  goods  were  shipy^ 
^^for  the  purpose  of  being  sent  to  and  imported  into ' 
an  enemy's  port  did  not  deny  the  destination  to  a 
neutral  port,  but  only  introduced  a  mental  purpose  iif 
the  assured,  after  the  termiiuUion  of  the  voyage  insured, 
for  the  ulterior  disposition  of  the  ship  and  cargo,  and 
that  it  was  ccmsisUnt  wiU^  the  plea  that  the  plaiMifs 
goods  were  sent  from  a  neutral  port  to  a  neutral  p<fr< 
in  a  nsutrtU  ship  : 

Held  also,  that  the  allegation  thai  Os  A^  ^t^ 
carrying  goods  and  papers  which  rimisni  ker  Uable 
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io  seizure  was  immaUridly  as  the  goods  toere  no6 
aUeged  to  be  the  plainHff%  and  he  toaa  not  shown  to  be 
responsibUfor  the  papers^  or  for  any  other  goods  than  his 
own ;  and  that,  on  the  above  construction  of  the  plea,  the 
allegation  of  the  defendants  ignorance  was  of  no 
avail: 

Heldfuriher,  that,  even  if  the  above  construction  of  the 
plea  were  wrong,  the  cUlegaHon  qfigfioranoe  was  imma- 
terial, as  it  was  iwt  shown  that  the  drfendant  concealed 
any  fact  he  was  bound  to  disclose  ;  and  on  the  above 
grounds,  thai  the  pHea  was  bad, 

SimukUod  papers  alone  are  not  such  a  breach  of 
neutrality  as  to  work  a  foffeiture  of  the  ship,  but  only 
evidence  from  which  a  cause  of  forfeiture  may  be 
inferred. 

Although  the  decision  of  a  foreign  Prize  Court  must 
be  received  in  evidence,  still  it  may  be  examined  to  see 
tohaher  the  fact  in  proof  of  which  it  is  adduced  was 
dearly  and  certainly  found  by  the  Court  that  gave  it; 
and  it  is  for  the  Court  here  to  ascertain  what  fa4sts 
usere  so  found,  ufithout  inquiring  into  the  legal  vali' 
dity  of  the  grounds  of  the  judgment : 

Held  also,  by  Eblb»  C.J.,  and  Byles,  J.,  that 
vhere  a  fact  is  found  in  thA  cawrse  of  adjudication  by 
a  Prize  Court,  and  the  judgm^ent  Vfould  be  conclusive 
evidence  of  that  fact,  the  finding  of  such  fact  cannot  be 
pleaded  by  voay  of  estoppel. 

Declaration  in  the  usual  form  against  an  under- 
writer on  a  valued  policy  of  insurance  on  goods,  by 
''The  Peterhoff,"  from  London  to  Matamoras,  with 
leave  to  call  at  any  intermediate  port  or  ports,  for  a 
total  loss. 

3rd  plea.  That  the  said  ship,  with  the  said  goods 
on  board  thereof,  did  not  sail  on  the  voyage  covered 
by  the  said  policy,  as  in  the  declaration  alleged. 

7th  plea.  That  the  said  goods  were  contraband  of 
war,  and  were  shipped  by  the  plaintiff,  for  the 
purpose  of  being  sent  to  and  imported  into  a 
port  in  North  America  situate  in  a  State  then  and 
BOW  engaged  in  hostilities  with  the  United  States  of 
America,  and  were  liable  to  be  seized  by  the  cruisers 
of  the  said  United  States  as  contraband  of  war,  and 
that  the  ship  in  the  policy  mentioned  was,  during  the 
continuance  of  the  risk,  and  at  the  time  of  the  loss, 
carrying  goods  and  papers  which  rendered  her  liable 
to  be  seized  by  such  cruisers,  and  that  the  said  ship 
and  goods  were  seized  accordingly,  which  is  the  loss 
complained  of;  of  all  which  the  defendant,  before 
and  at  the  time  of  making  the  said  insurance  and 
sabscribing  the  said  policy,  was  wholly  ignorant. 

8th  plea.  That  before  action  brought  the  said  ship 
and  goods  were,  during  hostilities  between  the  United 
StateH  of  America  and  the  Confederate  States,  seized 
by  the  cruisem  of  the  said  United  States  of  America, 
and  carried  into  a  port  of  the  said  United  States ;  and 
such  proceedings  were  thereupon  duly  and  according 
to  the  law  of  nations  had,  that  afterwards,  and  before 
action  brought,  it  was  duly  a(]|judged  and  determined 


by  the  United  States'  Prize  Court  held  at  New  York 
in  the  eaid  United  States,  and  then  having  competent 
jurisdiction  in  that  behalf  that  the  said  ship  was 
knowingly  on  the  voyage  aforesaid  laden  in  whole  or 
in  part  with  articles  contraband  of  war,  and  had 
them  in  the  act  of  transportation  at  sea ;  and  that 
the  said  ship  with  her  said  cargo  was  not  truly  destined 
to  the  port  of  Matamoras,  but,  on  the  contrary,  was 
destined  to  some  other  port  or  place,  and  in  aid  and  for 
the  use  of  persons  then  at  war  with  the  said  United 
States  of  America,  and  in  violation  of  the  law  of 
nations ;  and  that  the  ship's  papers  were  simulated 
and  false  as  to  her  real  destination ;  and  thereupon  it 
was  considered  and  a4judged  by  the  said  Court,  then 
having  competent  jurisdiction  in  that  behalf,  that  the 
said  ship  and  her  cargo  were  subject  to  condenmation 
and  forfeiture,  and  that  the  same  should  be  condemned 
and  forfeited  accordingly,  which  is  the  loss  complained 
of.  And  the  defendant  says  that  before  action  brou^t 
all  things  had  happened,  and  all  times  had  elapsed, 
necessary  to  make  the  said  judgment  binding  on  the 
plaintiff,  and  to  entitle  the  defendant  to  plead  the 
same  as  an  answer  to  this  action ;  and  the  said  judg- 
ment so  pronounced  was  absolutely  final  and  conclu- 
sive, and  is  still  in  full  force  and  effect,  not  reversed, 
annulled,  or  otherwise  vacated. 

Replications. — 1.  Taking  issue  on  the  above  pleas. 

2, — to  the  7th  plea,  That  the  voyage  in  the  decla- 
ration and  in  the  policy  of  insurance  mentioned  was 
a  voyage  to  a  certain  port  in  Mexico— to  wit,  to 
Matamoras,  and  not  a  voyage  to  any  port  in  North 
America  situate  in  a  State  then  or  now  engaged  in 
hostilities  with  the  United  States  of  America ;  and 
that  the  said  ship  and  goods,  while  proceeding  on  the 
said  voyage  to  the  said  port  of  Matamoras,  were 
seized,  as  in  the  declaration  alleged. 

Demurrers  to  the  7th  and  8th  plea& 

Bejoinders. — 1.  The  defendant,  as  to  so  much  of  the 
plaintiff's  replication  as  relates  to  the  defendant's  3rd 
plea,  says,  that  the  plaintiff  ought  not  to  be  admitted 
to  take  issue  on  the  3rd  plea  and  deny  the  truth  there- 
of, because  he  says  that  before  action  brought  the  said 
ship  and  goods  were,  during  hostilities  between  the 
United  States  of  America  and  the  Confederate  States, 
seized  and  carried  into  port,  as  in  the  8th  plea  men- 
tioned ;  and  such  proceedings  were  thereupon  had  and 
such  abjudication  made  as  in  that  plea  mentioned,  and 
that  before  action  brought  all  things  had  happened 
and  all  times  had  elapsed  necessary  to  make  the  said 
ac^udication  binding  on  the  plaintiff,  and  to  entitle 
the  defendant  to  rejoin  the  same  as  an  estoppel  to  the 
plaintiff's  said  replication  to  the  defendant's  3rd 
plea ;  and  that  the  said  judgment  was  absolutely  final 
and  conclusive,  and  still  is  in  full  force  and  effect,  and 
not  reversed,  annulled,  or  otherwise  vacated. 

3.  And  for  a  further  rejoinder  to  the  plaintiff's 
2nd  replication  to  the  defendant's  7th  plea,  the  defen- 
dant says,  that  the  plaintiff  ought  not  to  be  admitted 
to  plead  the  said  2nd  replication  to  the  7th  plea,  be* 
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cauBe  lie  says  that  before  action  brought  the  said  ship 
and  goods  were,  during  hostilities  between  the  United 
States  of  America  and  the  Confederate  States,  seized 
by  the  cruisers  of  the  said  United  States,  and  carried 
into  a  port  of  the  said  United  States,  and  such  pro- 
ceedings were  thereupon  duly  and  according  to  the  law 
of  nations  had,  that  afterwards,  and  before  action 
brought,  it  was  duly  adjudged  and  determined  by  an 
United  States  Prize  Court  held  at  New  York  in  the 
said  United  States,  and  then  having  competent  juris- 
diction in  that  behalf,  that  the  said  ship  was  know- 
ingly on  the  voyage  aforesaid,  laden,  in  whole  or  in 
part,  with  articles  contraband  of  war,  and  had  them 
in  the  act  of  transportation  at  sea,  and  that  the  said 
ship  with  her  said  cargo  was  not  truly  destined  to  the 
port  of  Matamoras,  a  neutral  port,  and  for  the  purpose 
of  trade  and  commerce  within  the  authority  and  in- 
tendment of  public  law  ;  but,  on  the  contrary,  was 
destined  for  some  other  port  or  place,  and  in  aid  of 
and  for  the  use  of  the  enemies  of  the  said  United 
States,  and  in  violation  of  the  law  of  nations,  and  that 
the  ship's  papers  were  simulated  and  false  as  to  her 
real  destination ;  and  that  it  was  considered  and 
adjudged  by  the  said  Court,  then  having  competent 
jurisdiction  in  that  behalf,  that  the  said  ship  and  her 
cargo  were  subject  to  condemnation  and  forfeiture,  and 
that  the  same  should  be  condemned  and  forfeited 
accordingly.  And  the  defendant  says  that  before 
action  brought  all  things  and  times  had  happened  and 
elapsed  necessary  to  make  the  said  judgment  binding 
on  the  plaintiff,  and  to  entitle  the  defendant  to  rc(join 
the  same  as  an  estoppel  to  the  plaintiff's  2nd  repli- 
cation to  the  7th  plea ;  and  the  said  judgment  of  the 
said  Prize  Court  was  and  is  absolutely  final  and  con- 
clusive, and  still  is  in  full  force  and  effeoti  and  not 
reversed,  annulled,  or  otherwise^vacated. 

Demurrers  to  the  2nd  replication  and  the  1st 
and  3rd  rejoinden,  and  joinders  in  issue  and  in 
demurrer. 

Temple,  Q.C.  (ffawien  with  him),  in  support  of  the 
demurrer. 

Matamoras,  the  port  to  which  these  goods  were 
insured,  is  on  the  Rio  Grande,  and  in  the  neutral  State 
of  Mexico ;  opposite  it,  on  the  other  bank  of  the  river, 
lies  territory  of  the  Confederate  States,  now  at  war 
with  the  United  States  of  America. 

As  to  the  7th  plea.  A  neutral  may  legally  import 
contraband  of  war  into  a  belligerent  port  that  is  not 
blockaded,  the  only  consequence  being  that  if  the 
enemy  of  that  belligerent  port  seize  the  goods  in  their 
passage  thither,  this  country  will  not  interfere  to  pro- 
tect them  from  confiscation.  But  there  is  nothing  in 
tlie  act  itself  to  invalidate  a  policy  of  insurance.  It 
is  laid  down  by  Arnould  that  if  the  port  be  under 
blockade,  that  makes  a  difference ;  but  even  this  may 
be  doubted.  It  is  quite  clear  that  goods  contraband 
of  war  may  be  taken  to  a  neutral  port,  although  the 
shippPfB  might  have  a  very  strong  suspicion  that  they 


would  afterwaxda  find  their  way  into  the  beUigeient 
States.  It  cannot  be  doubted  that  Matamorss  becams 
a  profitable  market  in  consequence  of  the  war,  bat 
that  could  make  no  difference.  Ownen  of  gpods  hire 
a  right  to  send  them  to  that  market,  when  they  nuy 
be  purchased  either  by  the  Federals  or  the  Confede- 
rates. This  plea  ia  consistent  with  our  sending  goodj 
to  Matamoras,  and  othen  subsequently  transportuog 
them  to  the  Confederate  States;  and  indeed,  if  the 
plea  meant  to  allege  that  they  were  going  direct  to  i 
Confederate  port,  it  would  still  be  bad,  as  that  would 
not  invalidate  the  policy.  The  plea  ahonld  set  out 
how  and  in  what  respect  carrying  the  goods  and  ptpen 
rendered  the  ship  liable  to  be  seized.  The  allegation 
of  the  defendant's  ignorance  of  the  nature  or  destitu- 
tion of  the  cargo  is  immaterial ;  because,  for  anything 
that  appean  on  the  plea,  there  was  nothing  which  the 
plaintiff  was  bound  to  communicate. 

As  to  the  8th  plea.  It  sets  out  in  terms  the  judg- 
ment of  a  New  York  Prize  Court ;  but  the  sentence  of 
a  foreign  Court  of  Admiralty  is  not  conclusive  as  ts 
the  grounds  of  condemnation,  unless  the  Court  hen 
can  see  plainly  what  such  grounds  were,  and  that,  & 
set  out,  tiiey  were  sufficient, 

JkUgleish  v.  Hodgson,  7  Bing.  495,  504 ; 

Fisher  v.  Ogle,  1  Camp.  418. 
We  insured  our  goods,  but  the  a<Uudication  is  against 
the  ship.  It  states  that  she  was  laden  "  in  whole  or 
in  part  '*  with  contraband  of  war,  and  not  that  as; 
part  of  our  goods  was  contraband.  Consistently  vitk 
that,  there  may  have  been  many  shippers,  and  oar 
innocent  goods  condemned  for  their  defudt  It  is  not 
stated  that  the  ship  was  destined  for  any  illegal  port 
Whether  or  no  the  papen  were  simulated  could  onlj 
be  a  question  between  insurer  and  insured.  Then- 
fore,  on  the  lace  of  this  plea,  no  sufficient  groond  is 
shown  for  the  condemnation  of  the  goods. 

Bemardi  v.  MoUeux,  2  Dougl.  575  ; 

Pollard  V.  £ell,  8  T.  R.  434  ; 

CalveH  v.  BovUl,  7  T.  R.  523  ; 

Saloucei  v.  Woodmass,  8  Doug.  845 ; 

2  Smith's  L.  C.  691  (5th  ed.). 
[EaLE,  C.J. —You  contend  that  if  the  foreign  Court 
sets  out  the  premises,  and  they  do  not  support  the 
conclusion,  the  Court  is  not  bound  by  it] 

Yes.  As  to  the  finding  that  the  papers  were  simu- 
lated, the  ship  carried  a  general  caxgo,  and  the  pltio- 
tiff  could  not  ascertain  that  the  owner  had  proper 
papers.  It  may  have  been  intended  to  lie-to  oi 
Matamoras,  and  put  our  goods  on  shore,  and  a/to- 
wards break  the  blockade ;  and  consistently  with  the 
plea,  the  plaintiff  may  have  been  an  innocent  shipper, 
with  bills  of  lading  made  out  to  consignees  at  Mata- 
moras. In  all  the  cases  in  which  simulated  papyri 
have  been  held  sufficient  for  condemnation,  it  will  be 
found  that  it  was  on  the  ground  that  they  •ffoi^^'^ 
conclusive  proof  of  the  ffessel  being  enemy's  property'. 
Here  there  is  no  adjudication  that  they  iwreamnl^ 
with  reference  to  the  goods,  and  it  is 


the 
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whole  jadgment  tbat  it  did  not  go  on  the  ground  that 
either  the  one  or  the  other  was  enemy's  property. 

Arfumid^s  Marine  Inmra/nce,  734  (2nd  ed.)  ; 

SeU  T.  Contain,  14  East,  874 ; 

ff&meyer  y.  Lushingion,  15  East,  46 ; 

OswU  T.  Vigne,  15  East,  70  ; 

SeU  T.  BrtrnfiOd,  15  East,  364  ; 

Steel  y.  Lacy,  3  Taunt  285. 

Lush,  Q.C.  {Sir  G.  Sonyman  with  him),  in  support 
of  the  pleas. 

As  to  the  7th  plea.  Its  material  allegations  are 
admitted  by  the  demurrer,  and  therefore,  for  the  pur- 
poses of  this  argument,  the  defendants  were  whoUy 
ignorant  of  the  facts. 

In  one  sense  it  may  be  true  that  a  neutral  can  law- 
fully import  contraband  into  a  belligerent  port  that  is 
not  blockaded,  for  he  yiolates  no  law  of  his  own 
country  by  so  doing,  and  a  policy  intended  to  coyer 
that  is  not  illegal.  But  it  is  a  breach  of  his  neutral 
character  to  supply  either  belligerent  with  contraband, 
and  by  so  doing  he  subjects  himself  to  the  risk  of 
having  his  property  confiscated,  whether  it  be  contra- 
band or  not.  Into  a  belligerent  port  that  is  not  block- 
aded he  may  import  eyerything  but  contraband ;  and 
therefore  .to  import  contraband  into  any  belligerent 
port  is  in  this  sense  illegal ;  and  if  the  illegal  carriage 
of  contraband  be  under  the  fraudulent  circumstances 
of  fake  papers  and  false  destination,  it  works  a  confis- 
cation of  both  ship  and  cargo. 

1  Kent's  Com.  142  (original  paging) ; 
Wheaton's  International  Law,  727, 806  (ed.  1863). 

A  shipper,  who  knows  the  ship  to  carry  contraband, 
exposes  Ids  underwriter  to  a  war-risk,  and  by  his  own 
act  puts  the  goods  in  a  peril  which  the  latter  did  not 
contemplate.  Shipping  contraband  to  a  neutral  port 
would  not  affect  the  policy ;  but  if  the  shipment  were 
with  the  intention  of  sending  on  into  a  belligerent 
port,  that  is  a  risk  which  was  not  contemplated.  It 
is  the  purpose  in  the  mind  of  the  shipper  which  deter- 
mines the  character  of  the  transaction.  A  contract 
entered  into  with  an  illegal  object  is  yoid. 

7%«  Oaalight,  d»,,  Company  y.  Turner,  5  Bing. 

K.  C.  666;  6  Bing.  N.  C.  324 ; 
Lighifooi  y.  Tenant,  1  Bos.  A;  P.  551 ; 
Laugtffa  y.  Hughes,  1  M.  &  S.  593  ; 
WayrruU  y.  Reed,  5  T.  R.  599. 

It  is  immaterial  quoad  this  plea  whether  the  Prize 
Court  would  be  justified  in  condemning  the  goods  or 
not.  The  United  States  cruisers  would  be  justified 
in  seizing  the  ship  to  try  the  question,  and  by  the 
policy  seizure  is  a  total  loss,  and  is  stated  in  the  plea 
to  be  the  loss  complained  ot  Whether  the  seizure  be 
wrongful  or  not,  directly  it  takes  place  there  is  a 
total  loss. 

As  to  the  8th  plea.  —The  facts  stated  in  the  adjudi- 
cation are  admitted ;  and  the  papers  being  simulated 
as  to  destination  justify  the  condemnation  of  the  ship 
and  catgo,  guilty  and  innocent. 


1  KenfsCom.  {loc  cU.); 
The  Franklin,  8  Rob.  217. 

The  judgment  of  the  Prize  Court  being  in  rem  is 
conclusiye  as  to  aU  material  £acts  which  it  states  as  the 
basis  of  adjudication.  It  is,  therefore,  conclusiye  as 
to  the  destination  of  the  ship  ;  and,  consequently,  she 
neyer  sailed  on  the  yoyage  insured. 

Lothian  y.  Henderson,  8  Bos.  k  P.  517  ; 

2  Sm.  L.  Ca.  690  (5th  ed.). 

The  finding  that  she  was  not  destined  for  Hatamoras 
means  that  she  neyer  was,  so  that  the  yoyage  neyer 
commenced,  and  the  risk  neyer  attached. 

Temple,  ©.C,  in  reply. 

That  it  is  illegal  to  supply  belligerents  with  contra- 
band is  only  true  in  this  sense— that  the  party's  own 
country  will  not  interfere  to  prevent  confiscation.  If 
we  had  carried  contraband  to  an  unblockaded  bel- 
ligerent port,  we  should  haye  been  liable  to  seizure, 
but  still  the  policy  would  haye  attached,  which  it 
would  not  haye  done  if  the  port  was  blockaded.  As 
to  the  finding  that  the  ship  was  not  destined  for 
Matamoras,  there  is  a  provision  in  the  policy  that  she 
may  stop  at  intermediate  ports. 

Cwr,  adv,  vult. 

30  Jak.  1865. 

Erle^  C.  J.,  now  deliyered  the  following  judgment 
of  the  Court  {Erie,  C.J.,  Byles  and  Keating,  JJ,)  :— 

The  declaration  is  on  a  policy  of  insurance  on  goods 
from  London  to  Matamoras,  in  the  usual  form ;  and 
alleges  a  loss  in  the  course  of  that  yoyage  by  a  peril 
insured  against 

The  7th  plea  alleges,  that  the  goods  were  contraband 
of  war,  and  were  shipped  by  the  plaintiff  for  the 
purpose  of  being  sent  to  and  imported  into  a  port  in  a 
State  engaged  in  hostilities  with  the  United  States, 
and  were  liable  to  be  seized  by  the  cruisers  of  the 
United  States  as  contraband  of  war,  and  that  the  ship 
was  carrying  goods  and  papers  which  rendered  her 
liable  to  be  seized  by  such  cruisers ;  and  the  ship  and 
goods  were  seized  accordingly,  which  is  the  loss  com- 
plained of ;  of  all  which  defendant,  at  the  time  of 
subscribing  the  policy,  was  wholly  ignorant 

The  demurrer  to  this  plea  raises  the  question 
whether  the  facts  alleged  show  a  defence,  and  our 
answer  is  in  the  negative.  The  plea  was  probably 
intended  to  be  a  defence  on  the  ground  of  the  conceal- 
ment by  the  plaintiff  of  material  facts  ;  but  we  do  not 
find  sufficient  averments  to  establish  that  defence. 
As  we  read  the  plea,  we  take  it  to  be  consistent  there- 
with that  the  goods  of  the  plaintiff  were  sent  from  a 
neutral  port  to  a  neutral  port  in  a  neutral  ship.  The 
allegation  in  the  declaration  that  the  goods  were 
sent  from  London  to  Matamoras  is  admitted  by  the 
plea;  and  although  we  cannot  notice  judicially  the 
situation  of  Matamoras,  so  neither  can  the  defendant 
rely  on  its  proximity  to  the  Confederate  States,  and 
the  very  unfavourable  inference  therefrom  against  the 
plaintiff^    If  the  goods  were  in  the  course  of  transport 
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from  a  nentral  to  a  neutral  port,  the  better  opinion 
(see  the  authorities  collected  in  Ortolan's  Diplomatie 
de  la  Mer,  voL  ii.  p.  181)  seems  to  be,  that  war  does 
not  give  to  a  belligerent  any  right  to  seize  them  on 
account  of  their  quality.  The  allegation  that  the 
goods  were  shipped  for  the  purpose  of  being  sent  to 
an  enemy's  port,  is  an  allegation  of  a  mental  process 
only.  We  are  not  to  assume,  therefore,  either  that  the 
plaintiff  had  made  any  contract,  or  proyided  any 
means,  for  the  farther  transmission  of  the  goods  into 
the  enemy's  state,  or  that  the  shipment  to  Matamoras 
was  an  unreal  pretence.  If  the  goods  were  in  a  course 
of  transmission,  not  to  Matamoras,  but  to  an  enemy's 
port,  the  voyage  would  not  be  covered  by  the  jwlicy, 
and  that  defence  is  raised  in  direct  terms  by  the  3rd 
plea.  Here  the  allegation  does  not  deny  the  destina- 
tion to  the  neutral  port  to  which  the  insurance  relates, 
but  introduces  a  purpose  existing  in  the  mind  of  the 
assured  after  the  termination  of  the  voyage  insured 
for  the  ulterior  disposition  of  the  cargo  and  ship.  It 
is  consistent  with  that  purpose,  as  here  alleged,  that 
the  plaintiff  made  the  consignment  for  mercantile 
profit  as  the  end  to  be  attained  by  him,  in  other 
words,  that  he  knew  of  an  effective  demand  for  war- 
like stores  at  Matamoras,  and  was  induced  to  send  a 
supply  by  the  expectation  of  high  price,  and  that  he 
expected  that  the  purchase  would  probably  be  made 
on  behalf  of  the  Confederate  States,  and  in  that  sense 
had  the  purpose  that  the  goods  should  pass  into  those 
states.  In  this  sense,  price  was  the  ultimate  end 
which  he  purposed  to  attain,  and  Federal  and  Con- 
federate were  alike  indifferent  as  means,  provided  he 
attained  that  end ;  and  in  a  neutral  territory  he  might 
lawfully  sell  to  either.  The  distinction  between  a 
mere  mental  purpose  that  an  imlawfol  act  should  be 
done,  and  a  participation  in  the  unlawful  transaction 
itself  is  made  more  clear  by  referring  to  the  cases  of 
Holman  v.  Johnson  (Cowp.  341),  and  Lig?U/oot  v. 
Tenant  (1  B.  &  P.  551).  In  the  first  the  plaintiff  in 
a  foreign  country  sold  goods  to  the  defendant,  know- 
ing that  he  purposed  to  smuggle  them  into  England, 
and  in  one  sense  the  plaintiff  there  sold  them  with 
the  purpose  that  they  should  be  so  smuggled ;  but  as 
he  did  not  participate  in  any  way  in  the  imlawful 
transaction,  the  mere  mental  purpose  did  not  avoid 
the  contract  of  sale.  In  the  second  case  {Lightfool  v. 
Teriant),  the  plaintiff  sold  goods  to  the  defendant  to 
be  delivered  abroad,  in  order  that  they  should  be  sent 
unlawfully  to  the  £ast  Indies.  After  a  verdict  for 
the  defendant  on  a  plea  alleging  this  fact,  on  motion 
for  judgment  non  obstante  veredido,  the  otrjection  was 
raised,  that  the  mere  mental  purpose  of  the  vendor 
did  not  avoid  the  contract  of  sale  ;  but  the  objection 
was  answered  by  suggestion  of  the  fact  that  the  plain- 
tiff's participation  in  the  unlawful  transaction  went 
beyond  the  mere  mental  purpose,  that  he  was  taken 
to  be  a  party  to  the  whole  project,  and  to  bo  acting 
in  the  execution  thereof  in  the  sale  which  was  the 
cause  of  action :  and  upon  these  facts  the  contract 


was  held  void.  For  these  reasons  we  think  the  aver- 
ment "  that  the  goods  were  shipped  for  the  purpose 
of  being  sent  to  an  enemy's  port,"  construing  those 
words  as  we  have  done,  is  insufficient  to  establish  that 
they  were  liable  to  seizure  for  a  breach  of  neutrality. 

The  effect  of  the  other  allegations  in  the  plea 
depends  much  on  that  which  we  have  last  considerei 

If  goods  fit  for  immediate  use  in  war,  and  therefore 
of  the  quality  denoted  by  the  term  contraband  of  war, 
are  passing  between  neutrals,  it  seems  that  they  are 
not  liable  to  seizure  by  a  belligerent.  The  right  of 
capture,  according  to  Sir  William  Scott's  opinion, 
expressed  in  the  case  of  The  Imina  (3  Rob.  167), 
attaches  only  where  they  are  passing  on  the  high  sea 
to  an  enemy's  port :  ''  they  must  be  taken  in  ddids, 
in  the  actual  prosecution  of  a  voyage  to  an  enemy's 
port,"  p.  168.  The  liability,  therefore,  of  these  goods 
to  lawful  seizure,  although  their  quality  was  such  as 
ndght  make  them  contraband  of  war,  depended  on 
their  destination,  and  they  were  not  liable  unless  it 
distinctly  appeared  that  the  voyage  was  to  an  enemy's 
port 

The  further  allegation,  that  the  ship  was  carrying 
goods  and  papers  which  made  them  liable  to  be  seized, 
is  immaterial  as  a  ground  of  defence.  For  these  goods 
are  not  alleged  to  be  the  plaintiff's  goods,  and  the  plain- 
tiff is  not  shown  to  be  responsible  for  the  ship's  papers, 
nor  for  any  other  goods  than  hia  own  ;  and  if  the 
voysge  was  to  a  neutral  port,  and  the  law  be  as  abore 
stated,  the  facts  alleged  do  not  show  that  the  ship  and 
goods  were  liable  to  seizure.  Furthermore  the  allega- 
tion that  the  ship  was  carr3ring  papers  which  made  it 
liable  to  be  seized  is  not  strictiy  accurate  in  reference 
to  the  law  of  nations.  The  papers  alone  are  not  a 
breach  of  neutrality,  so  as  to  work  a  forfeiture  of  the 
ship  ;  they  are  only  evidence  from  which  a  cause  of 
forfeiture  may  be  inferred ;  they  may  be  evidence 
either  of  enemy's  property,  or  of  destination  to  a 
blockaded  port,  or  to  an  enemy's  })ort  with  contra- 
band, and  so  be  evidence  on  which  the  Judge  may  find 
a  cause  of  forfeiture  proved,  but  they  axe  in  them- 
selves no  cause  of  forfeiture.  The  language  of  Sir 
William  Scott  in  the  case  of  The  Franidin  (3  Bob. 
217,  221),  speaking  of  simulated  papers,  and  saying 
that  "  this  fraudulent  conduct  justly  subjects  the  ship 
to  confiscation,"  must  be  taken  with  reference  to  the 
question  before  him,  whether  the  ship  should  be  con- 
fiscated as  well  as  the  contraband  cargo,  and  his  deci- 
sion is  in  the  affirmative,  and  rightiy,  if  the  ship* 
owner  was  knowingly  conveying  contraband  to  an 
enemy's  port,  of  which  knowledge  papers  indicating 
a  false  destination  would  raise  a  presumption. 

These  being  the  premises  alleged  in  the  plea,  the 
allegation  that  the  defendant  was  ignonmt  of  them  is 
of  no  avail.  If  the  defence  is  that  the  plaintiff  has 
concealed  a  fiiot  which  he  was  bound  to  disclose,  the 
plea  should  have  been  framed  aoGOidio^.  ^  ^^ 
stands  it  shows  no  wrongful  aot  (m  tii0  put  of  the 
phiintiff  towaidfl  the  insurer. 
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If  tbe  propor  constmction  of  the  premises  in  the 
plea  be  different  from  that  which  we  have  come  to,  still 
the  allegation  of  the  defendant's  ignorance  of  those 
premises  wonld  not  make  the  plea  a  good  defence  on 
the  gronnd  of  concealment  The  insurance  is  against 
capture,  lawful  and  unlawful,  and  the  defendant,  in 
order  to  discharge  himself,  must  show  a  concealment 
by  the  assured.  Mr.  Phillips,  in  his  work  on  in- 
surance, ToL  1,  §  531,  says,  "concealment  is  where 
one  party  suppresses  or  neglects  to  communicate  a 
material  fact."  It  is  quite  consistent  with  anything 
appearing  on  this  record  that  a  letter  from  the  plaintiff 
may  have  miscarried,  or  that  the  defendant  may  have 
remained  in  ignorance  without  any  default  of  the 
plaintiff.  The  allegation,  therefore,  of  the  ignorance 
of  the  defendant  is  of  itself  immaterial,  and  has  no 
effect  in  avoiding  the  policy  ;  and  the  result  is,  that 
we  consider  the  7th  plea  to  be  bad. 

Part  2. — We  proceed  now  to  the  8th  plea,  which 
in  substance  alleges  that  the  ship  did  not  sail  on  the 
voyage  covered  by  the  policy.  The  8rd  plea  pleads 
the  same  ground  of  defence  in  direct  terms.  The  8th 
plea  pleads  it  by  way  of  estoppel,  setting  out  a  judg- 
ment in  which  the  fact  is  supposed  to  be  stated  as  a 
matter  wheieon  the  Court  had  abjudicated,  and  then 
relying  on  the  judgment  to  estop  the  plaintiff  from 
denying  that  fact.  The  same  estoppel  is  the  ground 
of  two  rejoinders  to  two  replications,  and  the  8th  plea 
and  the  two  last  rejoinders  may  be  considered 
together. 

The  defendant,  in  support  of  these  pleas,  relied  on 
the  rule  that  sentences  of  foreign  Courts  deciding 
questions  of  prize  are  to  be  received  as  conclusive 
evidence,  in  actions  on  policies,  on  every  subject  im- 
mediately and  properly  within  the  jurisdiction  of  the 
Court  on  which  it  has  professed  to  decide  judicially — 
(see  the  opinions  of  the  Judges  in  Lothian  v.  Hender- 
mi,  3  Bos.  &  P.  499)— and  he  contended  that  the 
judgment,  as  pleaded,  showed  that  the  voyage  on 
which  the  ship  was  captured  was  not  a  voyage  from 
London  to  Matamoras. 

The  plaintiff  in  answer  contended— first,  that  the 
decision  does  not  profess  to  decide  the  matter  of  fact 
on  which  the  defendant  relies ;  secondly,  that  if  it 
had  decided  that  matter  of  fact,  still  the  decision 
could  not  be  pleaded  as  an  estoppel ;  and  we  are  of 
opinion  that  the  plaintiff  is  right. 

The  rule  making  the  decision  of  a  Court,  which 
creates  the  status  of  a  person  or  thing,  conclusive 
upon  all  persons  as  to  the  existence  of  that  status,  has 
been  regarded  as  salutary.  Sentences  of  nuUity  of 
marriage  in  the  Ecclesiastical  Courts,  of  forfeiture  in 
the  Exchequer,  of  settlement  of  paupers  by  the  Quarter 
Sessions,  and  of  prize  in  Prize  Courts  are  examples. 
In  Hughes  v.  Conulius  (2  Show.  232),  the  rule  was 
applied  within  salutary  limits,  when,  in  trover  for  a 
sliip  by  the  former  owner,  the  sentence  of  a  Prize 
Court  wa*  held  conclusive  to  show  that  the  property 


had  been  changed.  See  Doe  v.  Oliver  (2  Sm.  L.  C. 
634  (5th  ed.),  where  the  whole  subject  is  fully  con- 
sidered with  much  learning  and  lucid  arrangement. 
But  the  rule  making  the  finding  of  a  Judge  u^x^n  any 
matter  of  fact  upon  which  he  professed  to  form  his 
judgment  conclusive  upon  all  the  world  has  been 
supposed  to  be  anomalous,  and  to  produce  pernicious 
results.  See  Lord  Eldon's  opinion  in  Lothian  v.  Heu' 
derson  (3  B.  &  P.  544)  to  that  effect ;  also  in  Oeycr  v. 
Aguilar  (7  T.  K.  6S1,  696)  Lord  Eenyon  speaks  of 
the  rule  as  a  source  of  the  grossest  injustice.  So  in 
Donaldson  v.  Thompson  (1  Camp.  429)  Lord  Ellen- 
borough,  speaking  of  this  rule,  says  (p.  432),  ''the 
doctrine  rests  on  an  authority  in  Shower,  which  does 
not  fully  support  it,  and  the  practice  of  receiving  these 
sentences  often  leads  in  its  consequences  to  the  greatest 
iujustice."  We  would  further  refer  to  Dalgleish  v. 
Hodgson  (7  Bing.  495),  where  Tindal,  C.J.,  says 
(p.  504),  that  the  sentence  of  the  Prize  Court  is  not 
conclusive  as  to  the  ground  of  condemnation,  if  there 
be  any  ambiguity  as  to  what  the  ground  is,  and  that 
it  must  not  be  left  in  uncertainty  whether  the  ship 
was  condemned  on  a  ground  which  would  be  just  by 
the  law  of  nations,  or  on  another  ground  which  would 
amount  only  to  a  breach  of  the  municipal  regulations 
of  the  condemning  country.  Although  these  sentences 
must  be  received  in  evidence,  still  the  precedents  show 
that  they  have  been  carefully  examined  for  the  pur- 
pose of  seeing  whether  the  matter  of  fact,  in  proof  of 
which  they  are  adduced,  was  clearly  and  certainly 
found  by  the  Judge  whose  sentence  is  relied  on.  £er^ 
nardi  v.  Motteux  (Doug.  575),  and  Calvert  v.  BovUl 
(7  T.  R  523)  are  two  amongst  numerous  cases  which 
might  be  cited  to  this  effect. 

We  now  proceed  to  examine  the  judgment  set  out  in 
the  8th  plea.  The  condemnation  appears  to  us  to 
have  been  for  carrying  contraband  of  war  intended 
to  be  for  the  use  of  the  enemy  of  the  United  States, 
and  the  sentence,  so  far  from  deciding  that  the  ship 
with  the  said  goods  did  not  sail  on  the  voyage  from 
London  to  Matamoras,  appears  to  us  to  express  that 
she  was  on  that  voyage  when  she  was  taken.  The 
first  matter  of  fact  found  by  the  Judge  is  that  the 
ship  was  knowingly  on  the  voyage  aforesaid  (that  is 
from  London  to  Matamoras),  laden  with  contraband. 
The  second  is  that  the  said  ship  with  the  said  cargo 
was  not  truly  destined  to  Matamoras,  a  neutral  port^ 
and  for  the  purpose  of  trade  and  commerce,  within 
the  authority  and  intendment  of  public  law ;  but  was 
destined  for  some  other  port  or  place,  and  in  aid  and 
for  the  use  of  the  enemy,  and  in  violation  of  the  law 
of  nations,  and  that  the  ship*s  papers  were  simulated 
and  false.  The  judgment  must  be  set  out  truly  in  the 
8th  plea  as  in  the  rejoinders.  If  the  Judge  meant  to 
find  that  the  sliip  was  not  bound  to  Matamoras,  but 
on  the  contrary  to  a  port  of  the  enemy,  the  finding 
would  have  been  so  expressed.  But  if  he  meant  to 
find  she  was  bound  to  Matamoras,  not  for  the  purpose 
of  commerce  with  the  inhabitants  thereof^  but  for  tho 
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purpose  of  such  a  sale  or  transfer  there  as  that  the 
Confederates  should  get  the  use  of  the  cargo,  all  the 
words  of  the  judgment  have  their  usual  meaning  and 
effect.  "We  have  no  jurisdiction  to  inquire  into,  nor 
are  we  at  all  considering,  the  validity  of  the  legal 
grounds  of  the  judgment— our  task  is  to  ascertain 
what  matter  of  fact  the  Judge  found  to  exist.  He 
may  have  considered  that  trading  with  the  Confede- 
rates was  not  within  the  authority  and  intendment  of 
public  law,  and  in  violation  of  the  law  of  nations,  and 
that  a  voyage  to  Matamoras,  in  order  that  the  plain- 
tiff's goods  and  cargo  should  be  transferred  from 
thence  to  some  port  or  place  for  the  use  of  the  Con- 
federates, was  a  destination  of  the  cvgo  for  such  port 
or  place,  and  made  it  liable  to  confiscation  ;  and  tliat 
the  papers  were  simulated  and  false  because  they  re- 
presented Matamoras  as  the  final  destination,  and 
concealed  a  purpose  of  ulterior  destination.  By  this 
examination  of  tlie  judgment  set  out  in  the  plea  we 
are  led  to  the  conclusion  tliat  the  learned  Judge  did 
not  intend  to  find  as  a  matter  of  fact  either  that  the 
ship  had  not  sailed  on  a  voyage  to  Matamoras,  or  that 
after  having  so  sailed  she  had  deviated  from  that 
voyage.  But,  on  the  contrary,  he  condemned  her  as 
lawful  prize  because  she  was  in  prosecution  of  that 
voyage  with  an  ulterior  destination  either  for  the 
cargo,  or  tlie  ship,  or  both,  as  above  explained. 

The  judgment  therefore  does  not  sustain  the  infer- 
ences of  fact  which  the  defendant  seeks  to  establish 
thereby,  nor  does  it  sustain  his  claim  of  right  to  pre- 
vent the  plaintiff  from  showing  the  truth  in  respect  of 
this  fact,  and  the  plea  is  therefore  bad. 

So  far  that  is  the  judgment  of  myself  and  my 
Brothers  Byles  and  Keating.  The  other  answer  to 
that  plea  is  the  opinion  of  my  Brother  Byles  and  my- 
self, and  my  Brother  Keating  does  not  assent  nor 
dissent. 

Part  3.  —  We  {Erie,  C.J.,  and  ByleSy  /.)  are 
further  of  opinion  that  the  8th  plea  and  the  same 
rejoinders  as  last  mentioned  are  bad,  because  the  find- 
ing of  a  matter  of  fact  in  the  course  of  the  adjudication 
of  a  Prize  Court  cannot  be  pleaded  as  an  estoppel  in 
the  cases  where,  if  adduced  in  evidence,  the  judgment 
would  be  received  as  conclusive  evidence  of  the  fact  so 
found. 

Although  the  cases  are  numerous  in  which  the 
evidence  has  been  admitted,  still  there  is  no  precedent 
for  the  plea  of  the  fact  as  an  estoppel  that  we  have 
been  able  to  find.  The  principle  on  which  the  evi- 
dence was  held  admissible  is  not  clear.  Lord  Eldon, 
in  Lothian  v.  Henderson  (3  Bos.  &  P.  545),  says, 
it  was  introduced  at  first  against  the  insurers  to  prove 
the  loss,  and  was  afterwards  used  by  the  insurers  for 
their  defence.  Lord  Ellenborough,  in  Fisher  v.  Ogle 
(cited  suprd),  speaks  of  it  as  a  matter  of  comity 
between  the  two  Courts.  Such  evidence  does  not  fall 
within  any  legal  description  of  matter  of  estoppel,  nor 
is  it  guarded  by  the  safeguards  against  abuse  which 


restrict  matters  of  estoppel  in  respect  of  parties  and  of 
subject  matter.  In  Burrs  v.  Jackson  (1  Y.  C.  C.  C. 
I  585),  cited  in  Doer,  Oliver  (2  Sm.  L.  C.  428),  Kni^t 
I  Bruce,  Y.-C,  gives  an  elaborate  judgment  on  estoppel, 
I  and  lays  down  the  principle  thus  (p.  505) :  '^Gant- 
I  rally  neither  the  judgment  of  a  concurrent  nor  of  an 
I  exclusive  jurisdiction  is  conclusive  evidence  of  any 
i  matter  which  came  collaterally  in  question  before  it, 
;  though  within  the  jurisdiction,  or  of  any  matter 
incidentally  cognisable,  or  of  any  matter  to  be  in- 
ferred by  argument  from  the  judgment ;  and  that  a 
judgment  is  final  only  for  its  proper  purpose  and  object" 
The  admissibility  of  the  judgments  of  Prize  Courts 
upon  matters  of  fact  is  not  restricted  within  these 
limits ;  and  although  we  are  bound  here  to  hold  that 
they  are  admissible  as  far  as  the  decided  cases  hare 
established  their  admissibility,  yet  beyond  that  limi: 
we  would  not  go,  and  we  consider  that  the  attempt  to 
use  the  judgment  as  an  estoppel  does  transgress  that 
limit,  there  being  no  precedent  for  it  In  relying 
upon  the  absence  of  any  precedent,  we  do  not  conaidff 
that  this  objection  is  confined  to  a  matter  of  form ;  rt 
restricts  in  some  degree  the  tendency  of  suchevidena 
to  defeat  real  truth  by  technical  proof,  and  it  may 
have  the  effect  of  preventing  the  foreign  judgment 
from  being  misunderstood  or  misapplied.  If  the 
judgment  can  only  be  adduced  in  evidence,  and  is 
not  pleadable  as  an  estoppel,  the  meaning  may  U 
ascertained  by  adducing  in  evidence  the  preliminary 
proceedings  and  other  matters  referred  to  in  the 
judgment  In  Bemardi  v.  MotUux  (2  Dougl.  57^) 
Lord  Mansfield  admitted  a  French  Arrit,  and 
expressed  his  opinion  that  the  j»roote-ver6aA  on  which 
the  judgment  was  founded,  ought  to  have  been  giren 
in  evidence  at  the  trial  by  the  plaintiff  to  show  the 
meaning  of  the  judgment,  that  is,  to  show  whether 
the  Court  intended  to  find  enemy's  property,  and  so 
to  prove  a  breach  of  warranty  of  neutrality,  or  to 
condemn  by  reason  of  an  arrH  against  throwing  papers 
oveVboard.  So  in  Chnatie  y.  Secretan  (8  T.  R.  192), 
the  Court  by  the  special  case  had  power  to  refer  to 
the  proceedings  before  the  Tribunal  de  Commerce, 
and  also  to  a  printed  copy  of  a  treaty  between  France 
and  America,  to  show  the  meaning  of  the  judgment 
So  in  Pollard  v.  Bell  (8  T.  B.  434)  the  Court  referred 
for  the  same  purpose  to  the  judgments  in  the  *'  Tri- 
bunal de  Commerce  '*  at  Bordeaux,  in  the  **  Tribunal 
Civil  de  la  Gironde,'*  and  in  the  "  Com*  de  Cassation " 
at  Paris.  So  in  DdlgUisk  v.  Hodgson  (7  Bing.  4»5V 
the  circumstances  nnder  which  the  ship  entered  the 
River  Plate  were  admitted  in  evidence  to  show  the 
meaning  of  the  judgment,  that  is,  to  show  whether 
she  was  condemned  for  breaking  blockade,  or  for  dii- 
obedience  to  a  municipal  law  of  Brazil  These  are  the 
considerations  which  induce  ns  to  adhere  to  precedent, 
and  reject  the  plea  of  estoppel. 

If  the  judgment  here  in  question  should  be  heres/ter 
adduced  in  evidence  in  support  of  the  third  pleSi  i^ 
may  bo  that  it  would  bo  found  to  reftr  to  plMdiQ^ 
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and  doctrines  of  pablic  law,  and  to  yarious  classes  and 
items  of  proof  relating  to  acts  and  declarations  of 
parties  onboard,  and  so  forth  ;  and  if  the  judgment 
was  giren  in  eyidence,  these  matters  so  referred  to 
therein  might  be  also  adduced  in  evidence,  and  might 
show  that  the  fact  was  not  found  by  the  Judge  as  sup- 
posed by  the  defendant.  This  inquiry  would  not 
tend  to  impeach  the  condoaire  effect  of  the  judgment 
upon  the  question  of  prize,  but  might  prevent  a 
mistaken  assumption  from  prevailing  over  the  truth. 

For  these  reasons  we  give  our  judgment  on  these 
demnrrers  for  the  plaintiff. 

We  consider  the  8th  plea  open  to  the  tother  objec- 
tion that  it  does  not  plead  the  issuable  fact  in  resx>ect 
of  the  voyage,  but  the  evidence  which  might  prove 
that  fact:  it  pleads  the  probans,  and  not  the  pro- 
handum;  but,  as  this  objection  would  not  apply  to  the 
rejoinder  to  the  replication  to  the  3rd  plea,  we  do  not 
further  advert  to  it. 

Judgment  for  (keplaitUif, 


Ex.  Ch. 

8  Jeb,  1865. 


Gttum  v.  Tybie. 


ERROR  FROM  QUEEN'S  BENCH. 

Cormn^'ERLE,  C.J.,  Pollock,  C.B.,  Willbs,  J., 
Chann£LL  and  Pioott,  BB. 

Ship — Mortgage  —  Freight — Interpleader  — 
£rrw — Cormion  Law  Procedure  Act,  1854, 
8.32. 

A  ds  B,  the  owners  of  a  ship,  mortgaged  her  to  the 
2^iniiff,  arid  assign/id  to  him  all  freight,  4tc,  which 
anight  become  due,  A  ds  B  subsequently  agreed  with 
Cfora  cargo  of  timber,  to  be  supplied  by  D  in  Cuba, 
The  ship  having  been  delayed  on  her  otUward  voyage, 
the  captain  on  his  arrival  at  Ouha  found  that  the  cargo 
had  been  disposed  of.  He  therefore  purchased  a  cargo 
from  D,  on  his  owna's  account,  and  gave  D  a  bill  of 
lading,  which  contained  no  specified  sum  for  freight, 
but  had  lines  drawn  through  the  spaces  where  the 
amount  would,  in  the  ordinary  course,  have  been  in- 
serted,  BUlswere  drawn  on,  C  for  (he  amount  of  the 
cargo,  and  the  biU  of  lading  was  sent  to  him,  C  dis- 
honoured the  bills,  and  the  drfendant  took  them  up  for 
the  honour  of  the  drawer,  and  received  the  bill  of 
lading.  The  plaintiff  took  possession  of  the  ship  on  her 
arrival,  and  the  defendant  afterwards  claimed  the 
cargo  as  holder  of  the  bill  of  lading.  The  defendant 
sold  the  cargo,  and  an  irUerpleader  issue  was  directed 
to  try  whether  the  plaintiff  was  entitled  to  freight : — 

Held,  that  the  plaintiff  was  entitled  to  freight,  as  the 
cargo  was  not  the  property  of  A  ds  B,  but  was  to  have 
become  their  property  on  certain  contingencies,  which 
were  never  realieed. 

The  objscHon  was  taken  that  Error  would  not  lie  on 
a  special  Ctm  etated  on  a  feigned  issue;  but  the  Court 


overruled  H,  on  the  ground  that  the  Z2nd  section  of  the 
Common  Law  Procedure  Ad,  1854,  gave  Error  in  such 
a  case. 

Special  Case.— On  the  12th  of  December,  1856, 
Messrs.  Alfred  Bkeene  and  Archibald  Freeman,  of  Old 
Broad  Street,  wood-brokers,  and  owners  of  the  ship 
'*  Shakespeare,'*  borrowed  of  the  plaintiff  the  sum  of 
2,5002.,  and  to  secure  the  repayment  thereof  they,  by 
indenture  of  mortgage,  dated  the  12th  and  registered 
the  19th  of  December,  1856,  did  covenant  to  pay  the 
plaintiff  the  said  sum  of  2,5002.  on  the  8th  of  June, 
1857,  and  did  thereby  mortgage  to  the  plaintiff  sixty* 
four  shares,  of  which  they  were  the  owners,  in  the 
ship  '*  Shakespeare,"  and  in  her  appurtenances. 

Messrs.  Skeene  &  Freeman,  as  an  additional  security 
for  the  payment  of  the  2,5002.,  by  another  indenture, 
also  dated  the  12th  of  December,  1856,  did  grant, 
bargain,  sell,  and  assign  unto  the  plaintiff,  his  ex- 
ecutors, administrators,  and  assigns,  all  the  freights, 
earnings,  gains,  profits,  and  advantages  whatsoever 
to  be  made,  earned,  and  gotten,  and  to  become  due 
and  payable  by,  or  by  means,  or  for,  or  on  account  of 
the  ship  called  "The  Shakespeare;"  and  all  and 
singular  charter-parties  and  contracts  in  relation 
thereto,  and  all  advantages  to  be  had  or  derived 
therefrom,  and  all  the  right,  title,  interest,  property, 
benefit,  claim,  and  demand  whatsoever  at  law  and  in 
equity  of  the  said  A.  Freeman  and  A.  Skeene  into, 
upon,  or  out  of  the  said  freights  and  earnings,  to  have 
and  to  hold  the  said  freights,  earnings,  and  others 
the  premises  assigned,  unto  the  said  plaintiff,  his 
executors,  administrators,  and  assigns,  upon  trust  for 
the  payment  of  the  said  sum  of  2,5002.  ;  and  by  the 
same  indenture  the  said  A.  Skeene  and  A.  Freeman  did 
authorise  and  empower  the  plaintiff  to  deniuuid  and 
recover  all  sums  of  money  which  were  then  or  might 
thenceforth  become  due  for  freight  and  earnings  of  the 
said  ship. 

At  the  time  these  mortgages  were  executed,  "The 
Shakespeare  "  was  under  charter-party  to  sail  to  Cuba 
and  back,  which  voyage  she  performed,  and  on  her 
arrival  in  England  in  1857  (default  having  been  made 
in  payment  of  the  2,5002.),  the  plaintiff  put  a  stop- 
order  on  the  freight ;  whereupon  Messrs.  Skeene  ft 
Freeman  agreed  with  the  plaintiff  that  the  future 
freight  of  the  ship  should  be  paid  to  him,  and  Cteoifse 
Smart  Justice,  the  captain  of  "  The  Shakespeare,"  was 
informed  of  this  arrangement. 

In  the  year  1856,  Messrs.  Skeene  k  Freeman  had, 
through  Messrs.  Irving,  Ebsworth  &  Co.,  of  London, 
merchants,  purchased  a  cargo  of  mahogany  at  Manza- 
nilla,  in  the  island  of  Cuba,  for  the  payment  of  which 
Messrs.  Irving  &  Co.  had  given  a  letter  of  credit  on 
their  correspondents,  Messrs.  Morrison  of  the  Ha- 
vanna,  undertaking  to  accept  their  drafts  for  the  cost 
of  the  cargo,  upon  presentation,  against  the  shipping 
documents  to  be  forwarded  to  them  by  Messrs.  Irving 
ft  Co.    Thi»  tmnsaction  \v&s  completed  by  Messrs. 
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Skeene  &  Freeman  sending  a  vessel  for  the  cai^, 
and  providing  for  the  acceptances  given  by  Messrs. 
Irving  &  Co.  under  their  guarantee.  In  the  month  of 
October,  1857,  "  The  Shakespeare"  was  under  charter 
to  carry  a  cargo  of  coals  from  l^ewport,  in  Wales,  to 
St.  Thomas's,  in  the  West  Indies,  and  an  arrangement 
was  made  between  Messrs.  Irving  &  Co.  and  Messrs. 
Skeene  &  Freeman  for  another  purchase  of  timber 
by  the  latter  in  the  same  way  as  before,  to  be  brought 
to  London  by  "The  Shakespeare"  on  her  return 
voyage.  This  arrangement  was  reduced  into  vnriting 
in  the  following  letter,  written  by  Messrs.  Skeene  and 
Freeman  to  Messrs.  Irving,  Fbsworth  &  Holmes : — 

"  London,  Slst  October,  1857. 

"Gentlemen,— 'The  Shakespeare*  is  now  on  her 
outward  passage  for  the  West  Indies,  and  after  dis- 
charging her  cargo  at  St  Thomas,  will  probably 
reach  the  south  side  of  Cuba  about  the  first  or  second 
week  in  January  next.  We  shall  feel  obliged  by  your 
advising  your  friends  at  the  Havanna  that  the  ship 
will  be  at  Manzanilla  at  about  the  time  mentioned, 
that  they  may  have  ready,  as  explained  to  Mr.  Morri- 
son, a  cargo  of  mahogany  and  lancewood  spars  of  the 
same  description  as  that  shipped  per  'The  Frithrop,' 
in  June  last.*' 

[Here  follows  a  description  of  the  caigo.] 
"We are,  &c., 

"Skeene  k  Freeman." 

This  letter  was  forwarded  by  Messrs.  Irving  &  Co. 
to  Messrs.  Morrison  &  Co.,  of  the  Havanna,  in  the 
following  letter ; — 

"London,  Slst  October,  1857. 

"Deab  Sirs, — We  inclose  a  letter  from  our  neigh- 
bours, Messrs.  Skeene  &•  Freeman,  ordering  a  cargo  of 
mahogany,  &c.,  for  their  ship  'The  Shakespeare,' 
now  on  her  way  to  St  Thomas,  and  thence  to  Manza- 
nilla, where  your  friends  are  authorised  to  purchase 
and  ship  by  the  said  vessel  a  cargo  of  wood  of  the 
above  description,  strictly  within  the  letter  of  instruc- 
tions herein  contained. 

"We  recommend  this  order  to  the  attention  of 
yourselves  and  friends  at  ManrAnilla,  and  should  your 
reimbursement  for  the  cost  be  taken  upon  us,  as  in  the 
case  of  '  The  Frithrop,'  your  draft  on  us  at  usance  will 
meet  with  due  honour  on  presentation,  against  ship- 
ping documents  and  timely  orders  for  insurance ;  but 
in  passing  this  order  to  you,  we  think  that  we  ought 
not  to  incur  a  greater  responsibility  than  that  of  not 
parting  with  the  shipping  documents,  when  received 
on  this  side,  until  payment  of  the  cost  of  the  cargo,  as 
we  act  as  mere  agents  in  the  matter.  The  parties, 
Messrs.  Skeene  &  Freeman,  we  believe  to  be  highly 
respectable  and  trustworthy,  and  in  the  case  of  '  The 
Frithrof,'  the  drafts  were  timely  provided  for  by  them. 
"We  are,  &c, 

"  iRYiNa,  Ebsworth  &  Holmes. 

"  Messrs.  Robert  Morrison  ft  Co., 
"llavauua." 


—and  was  again  transmitted  by  them  to  their  corre- 
spondents at  Manzanilla,  Messrs.  Torres,  Keigadu 
k  Co.,  by  whom  the  wood  had  been  supplied  on  the 
former  occasion. 

"  The  Shakespeare  "  was,  at  the  time  those  lett«n 
were  sent,  lying  at  Newport,  taking  in  her  cargo  of 
coals  for  St  Thomas,  and  Messrs.  Skeene  k  Freeman, 
on  the  22nd  of  October,  1857,  wrote  the  folloving 
letter  to  Captain  Justice  : — 

"75,  Old  Brood  Street,  London, 
"22nd  October,  1857. 
"Dear Sir, — On  receipt  of  your  outward  freiglit 
at  St  Thomas's,  you  will  please  remit  the  same,  after 
paying  your  disbursements  there,  to  Charles  Gamm, 
Esq.,  of  Cliange  Alley,  Comhill,  London. 
"We are,  Ac, 

"  Skebne  k  Feeehax. 

"  Captain  Justice,  of  barque 
"'Shakespeare.'" 

This  letter  the  phiintiff  forwarded  to  Captain 
Justice,  who  was  at  that  time  aware  that  Mr.  GomiL 
was  mortgagee  of  the  ship  and  freight,  and  he,  on 
the  4th  of  November,  wrote  the  following  to  tbs 
plaintiff : — 

"  Newport,  4th  November,  1857. 
"Dear  Sir,-- I  acknowledge  the  receipt  of  par 
note  of  the  10th  inst.,  and  of  course  will  act  up  to 
Messrs.  Skeene  k  Freeman's  instructions  in  regard  td 
remitting  you  the  freight  from  St  Thomas,  after 
deducting  the  outward  disbursements. 

"Iam,&c., 
"  Georqe  Justice,  barque  '  Shakespeare.' 
"  Charles  Gumm,  Esq." 

On  the  14th  of  November,  1857,  whilst  the  ship 
was  still  lying  at  Newport,  Messrs.  Skeene  k  Freenus 
wrote  Captain  Justice  a  letter,  of  which  the  foUowiUo 
is  a  copy  : — 

"London,  14th  November,  1857. 

"Dear  Sir, — With  respect  to  your  homeward 
cargo,  our  friends  here  have  written  Messrs.  Ton^ 
&  Co.  to  have  ready  for  shipment  against  your  airinl 
at  Manzanilla,  in  January  next,  a  cargo  of  250»000  fett 
mahogany  and  15,000  lancewood  spars,  to  be  of  tb« 
same  description  in  both  cases  as  recently  import^ 
here  by  the  'Frithrof.'  [Hero  follows  description  of 
the  cargo.]  The  quantity  of  mahogany  may  be  re* 
duced  in  the  same  proportion  that  you  obtain  d 
sabica,  always  bearing  in  mind  that  you  receive  a  M 
and  complete  cargo. 

"  We  must  impress  you  to  be  particularly  cantioia 
that  on  no  consideration  must  our  name  transpire 
in  the  transaction ;  and  you  wlU  understand  that 
the  cargo  will  be  for  account  of  Mann.  M^ 
Ebsworth  k  Holmes,  of  London,  Ij  whom  the 
vessel  has   been  chartered,  and  ougo  porduaed  of 
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Messrs.  Morrison  &  Co.,  of  the  Havanna,  the  agents 
of  Messrs.  Torres  &  Go. 

"  We  are,  &c, 

"  Skeens  k  Freeman. 
'*  Captain  G.  Justice,  barque 
<*' Shakespeare.'" 

The  statements  in  this  letter  that  "The  Shake- 
speare "  was  chartered  to  Messrs.  Irving,  Ebsworth 
&  Holmes,  and  that  the  cargo  was  to  be  on  their 
accoont,  they  having  purchased  the  same  of  Messrs. 
Morrison,  are  wholly  without  foundation.  The  ship 
had  never  been  chartered  to  Messrs.  Irviug,  £bsworth 
&  Holmes,  and  the  cargo  was  to  be  solely  on  account 
of  Skoene  &  Freeman. 

"  The  Shakespeare  "  was  detained  a  very  long  time 
at  Newport  taking  in  her  cargo,  and  after  she  had 
started  on  her  outward  voyage,  she  was,  on  the  10th  of 
December,  1857,  obliged  to  put  back  again,  have  her 
caigo  discharged,  and  the  ship  repaired,  so  that  she 
did  not  leave  Newport  on  her  outward  voyage  to  St. 
Thomas  till  the  end  of  December,  1857. 

On  the  1st  of  March,  1858,  Messrs.  Skeene  &  Free- 
man wrote  to  Captain  Justice  (who  received  it  whilst 
lying  at  St.  Thomas),  the  following  letter  : — 

"Dear  Sir,— We  hope  shortly  to  hear  of  your 
arrival  at  St  Thomas,  where  we  trust  you  will  get 
quick  despatch.  You  will  proceed  with  your  vessel 
as  early  as  possible  to  Manzanilla-de-Cuba,  and  ad- 
dress yourself  to  Messrs.  Torres  &  Co.,  who  will  load 
your  cargo  in  favour  of  Messrs.  Irving  &  Co.,  of 
London,  by  whom  full  instructions  will  be  sent  out 
to  await  your  arrival.  By  the  next  packet  we  shall 
address  you  more  fully." 

"The  Shakespeare"  arrived  at  St  Thomas  on  the 
14th  of  March,  1858,  and  was  detained  by  the  illness 
of  the  crew  until  the  beginning  of  May,  and  on 
the  2nd  of  May,  1858,  Captain  Justice,  previous  to 
his  sailing  for  Manzanilla,  remitted  to  the  plaintiff 
6502.,  part  of  the  amount  of  the  outward  freight,  in 
the  following  letter : 

*<St  Thomas,  May  2nd,  1858. 
"Sir,— I  inclose  a  bill  to  the  amount  of  550/., 
having  to  retain  the  balance  for  disbursements,  they 
Wing  80  very  high  on  account  of  so  much  sickness 
here.     By  second  and  third  mails  will  remit  the  second 
and  third  of  the  same  tenor  as  one  inclosed.    Please  ac- 
knowledge the  same  to  Messrs.  Skeene  &  Freeman. 
"Yours,  Ac, 
•*0.  S.  Justice,  barque  'Shakespeare. ' 
"Charles  Gumm,  Esq." 

A  long  correspondence  took  place  between  Messrs. 
Torres,  Reigadas  &  Co.,  and  Messrs.  Morrison,  and  ! 
between  Messrs.  Morrison  and  Messrs.  Irving  ft  Co.,  ' 
from  which  it  appears  that  from  the  first  Messrs. 
Irving  k  Co.  were  informed  that  the  order  given  by 
Messrs.  Skeene  k  Freeman  could  not  be  executed,  but 
that  Messrs.  Morrison  and  Messrs.  Torres  k  Reigadas 


were  willing  to  provide  for  the  ship  a  cargo  as  nearly 
like  that  originally  ordered  as  possible.  Messrs. 
Torr^  Reigadas  k  Co.  did  in  fact  take  some  steps 
towards  collecting  a  cargo  for  the  ship,  but  owing  to 
the  long  delay  in  her  arrival,  they  disposed  of  what 
they  had  appropriated  as  "  The  Shakespeare^s"  cargo. 
Messrs.  Skeene  k  Freeman  were  kept  continually 
informed  by  Messrs.  Irving  k  Co.  of  the  communica- 
tions of  Messrs.  Morrison  k  Co. 

On  the  16th  of  April,  1858,  Messrs.  Skeene  k  Free- 
man wrote  to  Captain  Justice  a  letter  of  that  date,  of 
which  the  following  is  a  copy  : — 

«*  75,  Old  Broad  Street,  London, 
**  16th  April,  1858. 

"  Sir, — ^We  duly  received  your  letter  announcing 
your  arrival  at  St.  Thomas,  where  we  trust  you  would 
have  good  despatch.  We  hope  that  you  will  use  every 
exertion  to  keep  down  the  expenses  of  the  ship  during 
her  stay  at  St.  Thomas  and  at  Manzanilla,  and  endea- 
vour, if  jtossible,  to  make  some  amends  for  the  dis« 
astrous  commencement  of  the  voyage. 

''We  have  a  letter  this  morning  from  Irving,  Ebs- 
worth k  Co.,  giving  us  extracts  from  a  letter  from 
the  Havannah,  dated  the  22nd  of  March,  stating 
the  cargo  intended  for  *  The  Shakespeare  *  would  be  dis- 
posed of  in  consequence  of  the  non-arrival  of  the  vessel. 

"  We  trust  you  will  see  Messrs.  Torres  k  Co.  on 
receipt  of  this,  and  do  all  that  may  be  required  in  pro- 
curing a  full  cargo  for  the  ship,  and  wo  beg  that  you 
will  see  that  the  wood  (mahogany  and  cedar)  is  pro- 
perly measured,  and  the  spars  fresh  and  large. 

"We  leave  you  to  do  the  best  in  your  power  for 
our  interest,  as  you  are  so  well  acquainted  with  the 
port,  but  on  no  consideration  do  you  come  away  with- 
out a  full  cargo,  and  if  necessary  you  may  charter  the 
vessel  at  65/8  a  load,  if  you  cannot  do  better. 
"We  are,  Ac., 

"  Skeekb  k  Freeman. 

'*  Captain  G.  S.  Justice." 

Captain  Justice  reached  Manzanilla  on  the  21st  of 
May,  1858,  and  then  received  Messrs.  Skeene  k  Free- 
man's letter,  and  on  communicating  with  Messrs. 
Torres,  found  that  no  cargo  was  ready  for  him,  and 
he  then,  on  the  21st  of  May,  wrote  Messrs.  Morrison 
the  following  letter  : — 

"Manzanilla,  21st  May,  1858. 
"Gentlemen,  —  'The  Shakespeare'  has  arrived 
here,  and  I  am  rather  surprised  at  there  not  being 
instructions  for  my  homeward  cargo,  as  I  fully  ex- 
pected to  have  nothing  to  do  but  commence  loading ; 
but  if  you  have  not  instructions,  please  lot  me  know 
as  early  as  possible,  as  I  may  form  my  future  plans 
for  the  benefit  of  the  owners.  The  ship  is  in  quaran- 
tine for  a  few  days  at  present,  but  please  reply  as  early 

as  possible. 

"I  remain,  &c., 

"G.  S.  JtrsTiOE,  barque,  'Shakespeare.' 

"  Messrs.  Morrison  k  Co.'* 
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Messrs.  Morrison  wrote  Captain  Justice  the  following 
letter  (transmitting  it  through  Messrs.  Torres  &  Co.) : — 

'*Hayanna,  Slst  May,  1858. 

"Dear  Sis, — We  are  in  receipt  of  your  esteemed 
favour  of  the  2l8t  inst,  and  have  carefully  noted  the 
contents.  The  long  delay  in  the  arrival  of  your  vessel, 
besides  other  circumstances  influencing  the  matter, 
compelled  us  to  inform  our  friends  in  London,  through 
whom  we  received  your  owners*  orders  for  a  cargo  of 
wood  for  'The  Shakespeare,'  that  it  would  receive 
another  destination.  They  answered  us  as  follows — 
*  16  April,  1858.— Your  remarks  respecting  the  wood 
cargo  for  "The  Shakespeare"  having  been  communi- 
cated to  the  parties  interested,  they  inform  us  that  in- 
structions have  been  sent  to  the  captain  to  charter  his 
vessel  should  the  cargo  originally  intended  for  him 
have  received  another  destination  ; '  your  owners,  al- 
though frequently  requested  to  do  so,  have  never  given 
us  instructions  what  should  be  done  in  the  event  of  the 
present  contingency,  when  the  wood  intended  for  your 
vessel  has  been  otherwise  disposed  of ;  and  we  regret 
this  the  more  as  they  appear  to  have  left  you  also  with- 
out orders.  Our  friends,  Messrs.  Torres,  Reigadas  ft 
Co.,  to  whom  we  have  recommended  your  case,  will  no 
doubt  have  much  pleasure  in  rendering  you  all  the 
assistance  in  their  power,  and  in  case  of  your  seeking 
a  charter,  we  take  the  liberty  of  naming  them  to  you 
as  being  in  an  excellent  position  to  assist  you. 
"  We  are,  &c., 

"  R.  Morrison  &  Co. 

<*To  Captain  6.  S.  Justice,  Brit  ship 
'Shakspeare/  Manzanilla." 

When  the  captain  found  Messrs.  Torres,  Reigadas 
&  Co.  had  no  cargo  for  him,  he  offered  the  ship  for 
charter  to  Messrs.  Ramirez  &  Co.  They  refused  to 
take  her  on  charter,  and  the  captain  could  not  get  a 
charter  from  anyone,  even  at  the  lowest  rates. 

In  consequence  of  not  being  able  to  charter  the  ship, 
he  determined  to  purchase  a  cargo  on  aceouni  of  hie 
oumere,  and  applied  to  Messrs.  Torres,  Reigadas  &  Co. 
for  that  purpose,  and  such  purchase  was  accordingly 
made  in  the  manner  set  out  in  the  following  cor- 
respondence, the  statements  in  which  as  to  matter  of 
fact  are  correct,  the  freight  in  question  in  this  cause 
is  the  freight  on  the  caigo  so  purchased  and  paid  for 
as  hereinafter  appears. 

''Messrs.  Torres,  Reigadas  &  Co.  to  Messrs. 
"  Morrison  &  Co. 

"  Manzauilla,  9th  June,  1858. 

"  We  have  taken  notice  of  the  letter  which  you 
sent  for  Captain  Justice,  and,  taking  into  consideration 
what  you  give  us  in  charge,  that  we  may  do  all  that 
may  be  possible  to  us  to  relieve  him  from  so  painful  a 
situation,  we  have  agreed  to  give  him  20,000  feet  of 
mahogany,  &c.,  that  they  may  serve  him  as  ballast 
to  proceed  to  England  (in  case  he  should  not  succeed 
in  completing  his  loading  here,  at  the  freight  of  45/, 
which  he  has  accepted,  but  which  they  cannot  give 


him  assurance  of  before  Saturday).  If  this  bargsia 
be  ratified,  we  believe  that  the  contrarieties  which  lure 
happened  to  this  vessel  will  have  been  remedied 
greatly,  and  that  the  owners  may  be  content  ¥e 
believe  it  unnecessary  to  advise  you  that  when  we 
dispatch  '  The  Shakespeare,*  we  shall  send  you  inroice 
and  bill  of  lading  of  our  shipment  and  disboisemeBt, 
drawing  on  you  for  the  amount** 

"To&BBR,  Reigadas  &  Co.  to  Morrison  &  Go. 
«  Manzauilla,  13th  June,  1858. 

"  To-day  we  have  to  advise  you  that  the  captain  of 
the  'Shakespeare'  not  having  obtained  the  freight 
which  had  been  offered  to  him,  he  succeeded,  vith 
our  intervention,  in  contracting  with  Messrs.  Ramirc 
&  Co.  for  one  part  of  mahogany,  and  three  parts  of 
cedar,  in  such  manner  that  with  this  wood,  and  that 
which  we  have  sold  him,  as  we  informed  you,  he  wiE 
have  almost  a  complete  caigo  for  account  of  the  vase); 
if  not  conformably  with  the  desires  of  the  owners,  at 
least  with  the  greatest  advantages  which  could  be 
hoped  for  in  the  present  circumstances. 

"We  have  agreed  to  pay  Messrs.  Ramirez  ft  Co. 
the  amount  of  the  wood  which  the  captain  has  boaght 
of  them,  and  for  its  amount,  as  well  as  ours  and  oar 
disbursements,  we  shall  draw  upon  you  when  we  seoi 
you  the  bills  of  lading  and  invoice." 

«Man2anilla,  13th  June,  1858. 

"Gentlrmen,— I  am  in  receipt  of  yourfaroiirc^ 
the  Slst  ult,  and  have  carefully  noted  the  contenti 
The  instructions  I  have  received  from  London,  vbik 
laying  here,  were  tocharter  ' The  Shakespeare'  in  cax 
of  not  being  able  to  do  better,  or  in  case  of  the  cai^o 
intended  for  the  vessel  being  disposed  of  before  n! 
arrival,  which  has  been  the  case.  But  not  being  able 
to  charter,  and  no  charter  here  to  be  had,  even  at  the 
lowest  freight,  and  inelrucUone  not  to  leave  Maxa»iJ^ 
vrithoiUafuU  and  complete  canjK',  /  have  reaelrti^ 
buy  a  cargo  of  wood,  partly  from  Messrs.  Torres  ft  Co., 
and  the  remainder  from  Messrs.  Ramirez  &  Ca,  of « 
much  mahogany  as  I  can  get,  and  the  remainder 
cedar,  lancewood,  &c.  There  will  be  about  100, 0I» 
feet  of  mahogany,  and  the  remainder  cedar,  poH 
fustic,  &c.  ;  so  I  consider  that  I  have  done  whit  i* 
best  for  the  importer's  interest,  otherwise  the  ship 
would  have  had  to  have  got  home  in  ballast ;  all  other 
ports  being  overstocked  already  with  ships,  thei? 
would  have  been  no  chance  of  chartering  'The  Sh»b- 
speare  *  anywhere  else,  had  I  proceeded  with  her.  1 
commence  to  take  in  cargo  to-morrow,  giving  tho« 
parties  bills  in  favour  of  Messrs.  Irving,  Ebsworth, 
and  Holmes,  of  London ;  and  I  sincerely  hope  thtt 
this  movement  will  meet  the  approbation  of  all  p«^«^ 
concerned.  You  will  please  reply  to  this  as  early  ■« 
possible,  letting  me  know  your  opinion  of  this  trans- 
action, and  if  it  meets  your  approval 
"  I  am,  &c, 
"Geo.  S.  Justiob,  barque  'Shakeapeaw' 

"CapUin  Justice  to  Messrs.  MoniMtt^Ca'* 
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Messrs.  Momflon  wrote  Captain  Justice,  in  answer, 
the  following  letter  :— 

"  Havanna,  23rd  June,  1858. 
"Dear  Sir, — We  have  duly  received  yonr  valued 
favour  of  the  Idth  instant,  and  have  carefully  noted 
its  interesting  contents.  As  far  as  may  be  permitted  us 
to  express  any  opinion  upon  the  course  you  have  pur- 
sued to  protect  the  interests  of  your  owners,  we 
should  say,  that  we  think  you  have  done  the  best 
under  the  circumstances.  We  are  entirely  without  in- 
structions from  London,  and  we  merely  take  an 
interest  in  the  matter  now  from  a  desire  of  being 
serviceable  to,  and  saving  the  principals  in  the  busi- 
ness as  mucb  fr'om  loss  as  possible.  We,  therefore, 
trust  soon  to  hear  that  you  have  completed  the  loading 
of  your  vessel,  so  as  to  enable  her  to  return  to  Eng- 
land, and  we  remain,  &c. 

"R.  Morrison  &Co. 

"  Captain  Geo.  S.  Justice,  British  barque  '  Shakes- 
peare,' care  of  Messrs.  Torres,  Reigadas  &  Co.,  Man- 
zanilla." 

"Morrison  k  Co.  to  Torres,  Reigadas  &  Co. 
"Havanna,  17th  June,  1858. 

"We  have  received  your  favour'of  the  9th  instant. 
We  note  the  iagreement  which  you  have  made  with 
the  captain  to  give  him  20,000  of  mahogany,  &c.,  in 
order  to  serve  him  for  ballast  to  return  to  England, 
in  case  he  should  not  succeed  in  completing  the  caigo 
of  *The  Shakespeare,*  at  a  freight  of  45/3,  which  he 
has  accepted;  and  we  take  this  opportunity  with 
pleasure,  in  the  name  of  the  owners  of  '  The  Shake- 
speare,* to  thank  you  for  the  earnestness  with  which 
you  cared  for  their  interest.  We  cannot  but  con- 
fidently believe  that  they  will  be  thankful  for  the 
succour  which  you  have  given  to  their  vessel.  It  is 
the  most  efficacious  to  remedy  the  contrarieties  which 
have  pursued  it.  In  conformity  with  your  advice,  we 
prepare  to  give  all  proper  honour  to  your  drafts,  in  the 
terms  indicated  by  you.*' 

"Morrison  &  Co.  to  Torres,  Reigadas  &  Co. 
<*  Havanna,  23rd  June,  1858. 

"  We  have  received  your  favour  of  the  13th  instant. 
We  note  your  disposition  for  loading  'The  Shake- 
speare,' with  which  we  are  agreed ;  and  we  communicate 
what  you  say  to  your  correspondents.  We  inclose  a 
letter  for  Captain  Justice,  to  whom  you  will  be  good 
enough  to  deliver  it." 

The  letter  to  Captain  Justice,  here  mentioned,  is  of 
the  above  date,  already  set  out. 

The  cargo  thus  purchased  was  then  shipped,  and  on 
its  being  received  on  board,  the  captain  gave  Messrs. 
Torres  &  Co.  the  following  (in  part  printed)  bill  of  lading, 
which  was  filled  up  by  them,  and  is  in  the  Spanish 
language,  of  which  the  following  is  a  translation. 
The  original  is  annexed,  and  is  to  be  taken  as  part  of 
the  case  : — 

"1,  George  S.  Justice,  captain  of  the  Euglish  barque 


'  Shakespeare,'  which  now  lies  anchored  in  the  port  of 
ManzaniUa,  ready  to  make  her  voyage  for  that  of  Fal- 
mouth, declare  that  I  have  received  on  board  the  said 
vessel,  and  under  cover  thereof^  and  from  Messrs. 
Torres,  Reigadas  &  Co. 

"Mark  S.  F.  121  pieces  of  mahogany,  containing 
24,009  superficial  feet 

"  Mark  S  90.  90  pieces  of  mahogany,  containing 
81,530  superficial  feet. 

"Mark  S  127.  127  pieces  of  cedars,  containing 
96,369  superficial  feet. 

'*Mark  0  225.  225  pieces  of  cedar,  containing 
152,680  superficial  feet. 

"  Mark  80.  80  tons  of  fustic. 

"Mark  1733.  1733  yards  of  Gaza  spars. 

"Which  I  acknowledge  to  have  been  delivered  to 
me,  to  my  entire  satisfaction,  and  bind  myself^  on 
my  arrival  in  safety  with  my  said  vessel,  to  deliver  in 
the  like  good  order  in  the  said  port,  or  in  such  other 
my  manifest  may  appoint.    To  order  ,  who 


,  on  faithful  delivery  thereof  being  shown,  shall 

pay  me  freight  and  conveyance.  To  the  due  fulfil- 
ment whereof  I  bind  my  person  and  goods,  and  espe- 
cially the  said  vessel,  with  all  the  appurtenances, 
according  to  the  practice  and  law  of  conunerce,  signing 
five  of  the  tenors,  whereof  one  only  to  be  accom- 
plished. 

"Manzanilla,  17th  July,  1858,  the  day^  before  she 
sailed. 

"The  Nos.  174,  193,  199,  186,  137,  and  222,  six 
pieces  of  cedar  returned  by  the  master  at  the  last 
moment,  are  to  be  deducted  from  the  225  of  the  mark 
0.** 

Messrs.  Torres,  Reigadas  &  Co.  sent  an  invoice  to 
Messrs.  Morrison  ft  Co.  headed  as  follows  : — 

''Invoice  of  the  value  and  charges  of  the  effects 
which  we  have  shipped  on  the  English  barque 
'Shakespeare,*  Captain  G.  S.  Justice,  bound  to  Fal- 
mouth, by  order  of  Messrs.  R.  Morrison  ft  Co.  of  the 
Havanna,  and  for  account  of  risk  of  whom  it  may 
concern.** 

And  they  sent  such  invoice,  with  the  signed  bill  of 
lading,  in  the  following  letter : — 

"  Messrs.  Torres,  Reigadas,  ft  Co.,  to 
Messrs.  Morrison  ft  Co. 

"  Manzanilla,  18  July,  1858. 
"  'The  Shakespeare'  will  sail  to-night  for  her  desti- 
nation, and  we  inclose  you  invoice  and  bill  of  lading, 
in  duplicate,  of  the  cargo  which  we  have  shipped,  the 
measurement  in  detail  of  the  wood,  and  the  receipt  of 
the  captain  for  the  money  we  have  furnished  him  with. 
We  charge  you  with  $26,650,36,  the  amount  of  the 
invoice.  You  will  see  that  the  bills  of  lading  are 
made  out  to  order,  in  order  that^ou  may  indorse  them 
in  favour  of  the  proper  party.*' 

The  captain  had,  in  the  interim,  sent  the  following 
letter  to  Messrs.  Skeene  ft  Freeman : — 
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''  Messrs.  Skbene  &  Freeman. 

**  Manzanilla,  4  July,  1868. 

"  Gentlemen,— I  received  your  letter  of  the  15th 
instant,  and  carefully  noted  its  contents.  As  has  been 
already  stated,  in  consequence  of  the  non-arrival  of 
*  The  Shakespeare,' her  intended  cargo  was  disposed 
of ;  therefore  I  was  placed  in  an  awkward  position. 
Previous  to  receiving  your  letter,  I  had  already  been 
trying  to  charter,  but  could  not  succeed,  there  being 
no  cargo  here,  nor  chance  of  getting  chartered,  even 
at  very  low  freight.  The  mahogany  here  is  so  scarce, 
that  the  whole  belonging  to  all  parties  would  only 
make  about  three-parts  of  a  cargo  for  the  ship. 

**  I  wrote  to  Messrs.  Monison,  thinking  they  had 
fresh  instructions  about  another  cargo,  as  the  first  had 
been  disposed  of.  Their  reply  was,  that  I  had  been 
sent  out  instructions  how  to  act  about  a  cai^o  or 
chartering  the  ship.  As  I  could  not  charter,  and  veiy 
little  use  in  going  away  from  here  to  seek  one  else- 
where, nothing  appearing  in  any  of  the  ports,  and  all 
ports  being  overstocked  with  ships,  and  nothing  for 
them,  80  I  resolved  to  purchase  a  cargo  on  ship's 
(UicouiU  from  whmn  I  could  get  it.  1  got  from  Messrs. 
Torres  &  Co.  about  26,000  feet  of  mahogany,  and 
2000  lance  poles;  from  Ramirez  816,000  feet  of 
mahogany,  96,000  feet  of  cedar,  and  20  tons  of  fustic  ; 
and  not  being  able  to  get  more  mahogany,  will  have  to 
fill  up  with  cedar  from  Messrs.  Torres  &  Co.,  as  I 
cannot  do  otherwise ;  and,  under  the  circumstances, 
everything  has  been  done  for  your  interest  that  can  be 
done  on  my  part.  Now,  the  only  difficulty  is  to  keep 
your  name  out  of  the  transaction  ;  but  I  will  give 
bills  on  Messrs.  Irving  &  Co.  of  London,  although  I 
have  no  instructions  for  to  do  so.  I  could  not  have 
acted  otherwise,  or  come  home  in  ballast. 

'<  '  The  Shakespeare '  is  better  than  half  loaded, 
and  expects  to  sail  from  here  about  the  16th  instant" 

No  bills  were,  in  fact,  drawn  by  the  captain.  The 
amount  of  the  invoice  was  paid  by  Morrison  &  Co., 
in  their  account  current  with  Torres  &  Co. 

Messrs.  Morrison  &  Co.  transmitted  the  bills  of 
lading  to  Messrs.  Irving  k  Co.,  and  drew  on  them  in 
two  bills  for  4,232/.  is.  Id,  the  amount  of  the  caigo 
and  of  the  ship's  disbursements.  These  bills  were 
presented  to  Messrs.  Irving  in  due  course  for  accept- 
ance, but  they  refused  to  honour  them  ;  and  in  con- 
sequence of  such  refusal,  Mr.  Morison,  sen.,  of  the 
firm  of  Messrs.  Morrison  of  the  Havanna,  who  was 
then  in  London,  arranged  with  the  defendant.  Mi*. 
Tyrie,  to  accept  and  take  up  the  bills  for  the  honour 
of  the  drawer.  He  did  so,  receiving  at  the  same  time 
the  bill  of  lading,  which  was  delivered  by  Messrs. 
Irving  k  Co.  to  him,  indorsed  in  blank  by  Torres, 
Reigadas  &  Co.  The  said  bills  were  duly  paid  by  the 
defendant  at  maturity. 

Before  the  complete  loading  of  the  ship  at  Manza- 
nilla, on  the  28th  of  June,  1868,  in  London,  Messrs. 
Skeene  &  Freeman  stopped  payment,  of  which  notice 


wasgivento  the  plaintiff  by  Messrs.  Irving  &  Co.  On 
the  Cth  of  July,  1868,  Skeene  k  Freeman  were  adjudi* 
cated  bankrupts. 

At  the  end  of  September,  1868,  the  ship  amyed 
and  called  at  Falmouth  for  orders,  and  by  the  direc- 
tion of  the  assignees  of  Messrs.  Skeene  k  Freeman, 
Captain  Justice  brought  the  ship  to  London,  and  took 
her  into  the  West  India  Dock,  but  at  Gravesend  tht 
plaintiff  took  possession  of  the  ship  and  her  cargo, 
and  placed  a  person  on  board  of  her.  Up  to  this  time 
(except  as  herein  appears)  the  plaintiff  had  not  taken 
possession  of  the  ship  as  mortgagee  or  owner. 

After  the  arrival  of  the  ship  in  dock,  the  defend&ct 
lodged  the  bill  of  lading  with  the  Dock  Company, 
and  under  the  indorsement  of  Torres  k  Co.,  wrote- 
''I  claim  the  cargo,  G.  S.  Tyrie,"  and  before  the 
cargo  was  landed  caused  Captain  Justice  to  be  serrad 
with  the  following  notice  : — 

'*  To  the  Captain  of  the  Ship  *  Shakespeare.* 
"  As  solicitor  for  and  on  behalf  of  the  holder  of  the 
bill  of  lading  of  the  cargo  of  mahogany,  timber,  «A 
wood  on  board  your  vessel,  I  hereby  give  you  notice 
not  to  part  with  or  deliver  up  the  same,  or  any  part 
of  it,  except  on  the  production  of  snch  bill  of  lading 
and  in  the  event  of  your  parting  with  the  same,  or  any 
part  of  it,  after  this  notice,  you  will  be  held  liable  for 
all*  losses,  costs,  damages,  and  expenses  which  th?7 
may  sustain  or  incur  in  consequence  of  your  neglect  of 
this  notice. 

"  K  Walton,  30,  Bucklersbury." 

The  cargo  having  been  landed  in  the  dock,  on  tbf 
27th  of  October,  Captain  Justice  lodged  with  the 
Dock  Company  the  usual  stop  for  freight,  under  Uie 
8  &  9  Vict.  c.  91,  B.  61.  On  the  same  day  the  pUu- 
tiff,  on  his  own  behalf,  lodged  a  similar  stop  for  tk 
freight,  claiming  the  same  as  mortgagee  of  the  ship. 

On  the  10th  of  December,  1868,  the  stop  put  on  the 
cargo  by  Captain  Justice  was  transfeited  to  the  plain- 
tiff by  the  following  notice  : — 

**  To  the  directors  of  the  East  and  West  India  Bock 
Company.— Pursuant  to  Act  8  &  9  Vict,  c  91,  s.  in, 
the  under-mentioned  goods,  imported  in  the  montK 
of  October,  1868,  per  'The  Shakespeare,'  Captain 
Justice,  from  Manzanilla-de-Cuba,  have  been  stoppe>i 
for  freight,  subject  to  my  directions  ;  you  are  hereby 
authorised  to  transfer  the  said  stop  to  the  order  ci 
Charles  Gumm. 


Mark. 

Description  of  goodc 

AU  goods  landed. 
O.  8.  JuBTfcr" 

The  cargo  was  never  offered  to  the  assigoees  of 
Skeene  k  Freeman. 

The  pUintiff  claiming  the  freight,  and  the  defen- 
dant denying  that  any  was  payable,  the  defendant 
from  time  to  time  as  he  required,  took  the  whol«  of 
the  timber  out  of  the  dock,  and  paid  tilt  Dock  Com- 
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pany  1,984Z.  109.  5(2.,  the  amount  claimed  by  the 
plaintiff  for  freight,  the  payment  of  each  instalment 
of  freight  and  the  receipt  of  the  timber  in  exchange 
being  under  protest,  and  with  a  written  denial  of  the 
liability  of  the  goods  to  any  freight 

The  defendant  then  brought  two  actions  against  the 
company  to  recover  back  the  amount  so  paid,  and  the 
Dock  Company  having  interpleaded  in  such  actions, 
the  following  order  was  made  : — 

' '  Tyrie  y .  The  East  and  West  India  Dock  Company,  — 
Upon  hearing  the  counsel  for  the  defendants,  for  the 
plaintiffs,  and  for  Charles  Gumm,  the  claimant,  and 
upon  reading  the  two  affidavits  of  George  Collier,  I  do 
order  that  the  defendants  do  invest  the  three  sums  for 
which  these  actions  are  brought  in  Exchequer  bills,  to 
be  deposited  as  may  be  agreed  upon  between  the 
plaintiff  and  the  claimant,  to  abide  further  order 
herein,  and  that  all  further  proceedings  in  this  action 
against  the  Dock  Company  be  stayed.  And  I  further 
order  that  the  parties  do  proceed  to  the  trial  of  the 
three  issues  in  which  the  claimant  Charles  Gumm 
shall  be  the  plaintiff,  and  the  now  plaintiff  herein 
shall  be  the  defendant,  the  issue  to  be,  first,  whether 
any  and  what  freight  is  payable  for  the  goods; 
second,  whether  Gumm  was  entitled  to  any  freight, 
legally  or  equitably,  as  against  the  now  plaintiff; 
third,  whether  the  captain  is  entitled  to  any  freight 
as  against  the  now  plaintiff.  And  I  further  order 
tliat  there  be  no  costs  to  the  Dock  Company,  and  that 
the  costs  of  this  application  as  between  Gumm  and 
the  now  plaintiff,  including  costs  of  action  against  the 
Dock  Company,  be  reserved.  And  I  further  order 
that  the  said  issue  be  delivered  in  three  weeks,  and 
returned  by  the  defendant  therein  in  ten  days,  and  be 
tried  in  London.  And  I  certify  this  to  be  a  proper 
case  to  be  attended  by  counsel  Dated  this  18th  day 
of  November,  1859." 

The  defendant  received  the  goods  under  the  cir- 
cumstances before  stated,  and  sold  them. 

Should  freight  be  payable,  the  gross  amount  is 
1,395;.  4*. 

The  Court  were  to  be  at  liberty  to  draw  any  infer- 
ence from  the  facts  herein  stated,  which,  in  their 
ojtinion,  ought  to  be  drawn  by  a  jury. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  or  the  defendant  was  entitled  to  succeed 
on  the  several  questions  raised  by  the  aforesaid  inter- 
pleiider  issue,  and  judgment  was  to  be  entered  accord- 
ingly. 

The  case  was  argued  in  the  Court  of  Queen's  Bench  in 
Ililarj'  Term,  1864,  when  judgment  was  given  for  the 
plaintiff.* 

On  that  judgment  the  defendant  now  brought  error, 
and  on  the  case  being  called  on,  a  preliminary  objection 
was  taken  at  the  hearing,  that  error  did  not  lie  on  a 
special  case  stated  in  a  feigned  issue. 


83  L.  J.  Q.  B.  9t 


M.  Smithj  Q.  (7. --This  is  a  special  case  on  an  inter- 
pleader issue,  stated  by  the  Court  of  Queen's  Bench,  on 
which  error  could  not  have  been  brought  before  the 
Common  Law  Procedure  Act,  1854, 

King  v.  Simmons,  7  Q.  B.  289 ;  1  H.  of  L.  Ca.  754. 

The  question  is,  does  the  32nd  section  of  that  Ac 
give  error  ?  It  is  submitted  that  it  does  not.  If  it 
had  been  meant  that  it  should  do  so,  it  would  have 
been  enacted  in  express  terms.  That  section  merely 
provides  that  "error  may  be  brought  upon  a  judg- 
ment upon  a  special  case,  in  the  same  manner  as  upon 
a  judgment  upon  a  special  verdict."  That  cannot  mean 
a  special  case,  in  eveiy  instance,  but  only  in  those 
cases  where  before  that  enactment  error  would  have 
lain  on  a  special  verdict.     The  case  of 

Snook  V.  Mattock,  5  Ad.  &  £.  239  ;  and 
Ki7ig  V.  Simwionds  {auprd)  ; 
shows  that,  under  the  old  law,  error  would  not  lie  on 
a  special  verdict  on  an  interpleader  issue.  Nor  does 
error  lie  upon  a  judgment  on  a  feigned  issue  brought 
under  the  46th  section  of  the  Tithe  Commutation  Act, 
6  &  7  Will.  4,  c.  71,  and  in 

Thtyrpe  v.  Plowden,  2  Exch.  887, 
the  Court  of  Exchequer  Chamber  quashed  a  writ  of 
error  so  brought.  To  allow  error  to  lie  on  this  case 
would  be  to  alter  the  whole  bearing  of  the  Inter- 
pleader Act,  1  &  2  Will.  4,  c.  58.  For  the  2ud  section 
of  that  Act,  enacts  that  the  judgment  in  an  inter- 
pleader issue  should  be  final.  The  Common  Law 
Procedure  Act,  1854,  does  not  affect  that  section. 

[Erlb,  C.  J.,  referred  to  the  15th  and  16th  sections 
of  the  Common  Law  Procedure  Act,  I860.] 

Those  sections  merely  refer  to  the  Judge  at  Cham- 
bers, and  enable  him  to  state  a  special  case ;  that  is, 
if  that  course  seem  to  him  better  than  sending  the 
issue  down  to  trial ;  but  they  do  not  affect  the  final 
character  of  the  proceedings  when  once  the  issue  has 
gone  down  to  trial.  He  also  referred  to, 
WiOura  v.  Parker,  4  H.  &  N.  810. 

Erlb,  C.J.— We  are  all  of  opinion  that  Error  will 
lie  on  a  special  case  stated  on  an  interpleader  issue. 

The  case  was  then  argued  for  the  defendants  by 
Sir  G.  Hofnymjan  {Lush,  Q.  C,  with  him). 

The  question  whether  the  plaintiff  is  entitled  to 
claim  freight  depends  on  the  question,  whether  there 
was  a  contract  to  pay  freight  at  the  time  the  cargo  was 
loaded, 

Sanders  v.  Vanzelles,  4  Q.  B.  260. 

What  are  the  facts  of  the  case  ?  The  captain  being 
unable  to  get  a  cargo  in  any  other  way,  buys  one  on 
Skeene  &  Freeman's  account.  It  was  the  duty,  there- 
fore, of  Skeene  &  Freeman  to  take  up  that  cargo,  and 
if  they  had  done  so,  no  freight  would  have  been 
payable, 

Alexander  v.  Sims,  5  De  G.  M.  &  G.  57. 

The  plaintiff  can  stand  in  no  better  position  than 
Skeene  &  Freeman  would  have  stood  in,  if  they  had 
not  become  bankrupt.    The  bill  of  lading  is  made  out 
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to  the  order  of  the  vendors,  simply  for  the  purpose  of 
preserying  their  lien.  The  cai^o  was  Skeene  &  Free- 
man'Si  and  if  they  had  accepted  it,  there  would  have 
been  no  claim  for  freight.  Can  freight  become  pay- 
able simply  on  account  of  the  misconduct  of  Skeene  & 
Freeman  ? 

As  to  the  form  of  the  bill  of  lading,  it  is  not  the 
custom  of  mercantile  men  ever  to  strike  anything  out. 
Instead  of  filling  up  the  bill  of  lading,  they  draw  a 
line  through  the  space  where  the  amount  of  the  freight 
would,  in  the  ordinary  course,  have  been  entered. 
That  means  that  their  payment  of  freight  was  not 
contemplated. 

Erle,  C.  J.— The  judgment  of  the  Court  below  must 
be  affirmed.  The  ship  belonged  to  Skeene  &  Freeman 
who  mortgaged  it  to  tiie  plaintiff,  and  he  as  mortgagee 
took  possession  of  the  ship,  and  became  entitled  to 
freight,  if  any  were  payable.  It  has  been  urged  that 
the  cargo  was  the  owners*  cargo,  and  that,  therefore, 
no  freight  was  payable.  The  whole  fallacy  on  the 
part  of  the  defendants  consists  in  sa}dng  that  the 
cargo  had  become  the  propert}'  of  Skeene  k  Freeman. 
It  is  true  that  goods  were  put  on  board,  which  on  cer- 
tain contingencies  would  have  become  their  property. 
But  those  contingencies  were  never  realised.  The  bill 
of  lading  was  drawn  in  the  shippers*  name,  and  to  their 
order.  The  cargo  was  never  offered  to  Skeene  &  Free- 
man. On  these  facts,  I  think,  tliat  freight  was  pay- 
able, and  that  the  reasons  given  in  the  Court  below, 
are  sound  reasons  for  their  judgment. 

Judgment  afflnned. 


7  Feb.  1865. 
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Dock  Company. 


Cwfl7?i— Erle,  C.J.,  Crompton,  Byles,  Blackburn, 
Mellor,  and  Keating,  JJ. 

Premmption  of  Negligence  from  mere 
happening  of  Accident. 

The  plaintiff,  a  euetam-house  ofieer^  in  discharge  of 
his  duty,  entered  the  defendants*  premises,  and,  while 
passing  under  a  crane,  was  injured  by  the  fall  of  some 
bags  of  sugar.  There  was  no  warning  of  the  danger, 
and  no  explanation  of  the  cause  of  the  accident  by  the 
defendants : — 

Held  (Erle,  C.J.,  and  Mellor,  J.,  dissentientibus), 
thai,  as  the  grods  were  under  the  management  of  the 
servants  of  the  defendants,  and  something  happened  out 
of  the  ordinary  course,  of  which  tfure  was  no  explana- 
turn,  there  was  reasonahle  evidence  of  negligence. 

This  was  an  action  for  negligence.  The  plaintiff,  a 
custom-house  officer,  was  on  the  defendants'  premises 
in  discharge  of  his  duty.  While  passing  from  one 
warehouse  to  another  he  went  under  a  crane,  fixed 
over  a  doorway,  and  used  for  lowering  and  hoisting 
goods.  He  heard  the  rattling  of  a  chain,  and  six  bags 
of  sugar  fell  on  him  and  ii^ured  him.     He  could  give 


no  farther  account  of  how  the  accident  happened,  tad 
no  explanation  of  it  was  given  by  the  defendanti 
There  was  no  fence  or  other  obstacle  to  prevent  inj 
one  passing  under  the  crane. 

Martin,  B.,  directed  a  verdict  to  be  entered  for  thi 
defendants,  on  the  ground  that  there  was  no  evideaa 
of  negligence. 

In  Michaelmas  Term,  180i,  the  Solicitor-Genenl 
obtained  a  rule  nisi  to  set  aside  the  verdict,  and 
for  a  new  trial,  on  the  ground  that  there  was 
evidence  of  negligence  by  llie  defendants'  senranti 
This  rule  was  subsequently  made  absolute,*  on  tiia 
authority  of  Byrne  v.  Boadle  (8  N.  R.  162 :  2  E  ft  C. 
722 ;  38  L.  J.  Ex.  18,  (Martin,  B.,  dissentienU) ;  and 
following  the  decision  in  ffammaek  v.  White,  31 L 
J.  C.  P.  129. 

Against  that  decision  the  defendants  now  appealed. 

Field,  Q.C.  {Murphy  irith  him). 

The  rule  is,  that  where  the  evidence  is  eqniUy  con- 
sistent with  the  existence  or  non-existettce  of  negli- 
gence, it  IB  not  competent  to  the  Judge  to  leare  tk 
matter  to  the  jury, 

Cotton  V.  Wood,  8  0.  B.  (n.  fi.)  568. 

And  where  it  is  equally  consistent  with  the  exiiteon 
or  non-existence  of  contributory  negligence  on  the 
part  of  the  plaintiff,  the  same  rule  applies. 

[Crompton,  J.^There  are  many  cases  in  whicli  tk 
facts  are  such,  that  the  jury  are  much  the  best  judges 
whether  the  evidence  is  equally  consistent  with  the 
existence  of  negligence,  or  the  reverse.] 

[Blackburn,  J.— The  question  whether  the  men 
occurring  of  an  accident  is  evidence  of  negligeDCs 
depends  on  the  nature  and  drcumstances  of  tb 
accident.] 

[Crompton,  J.— The  word  "fall"  is  used;  tlwt 
must  mean  something  out  of  the  ordinaiy  course,  and 
if  so,  there  must  be  some  negligence.] 

There  is  no  evidence  that  any  of  the  defenduits' 
servants  were  on  the  spot  at  the  time.  There  an 
many  causes  which  might  have  produced  the  accident 

[Crompton,  J.^lf  that  were  the  case  it  is  not  for 
the  plaintiff  to  prove  those  things  which  lie  entirely 
in  the  defendants*  knowledge.] 

[Blackburn,  J. — ^There  is  an  old  pleading  rule, 
that  where  matters  lie  more  in  the  knowledge  of  tk 
other  side,  they  need  not  be  pleaded  with  great  par- 
ticularity.] 

This  case  differs  materially  from  that  of  ByrM^- 
Boadle  (suprd).  This  place  is  not  a  public  highwsr, 
it  is  not  even  one  where  the  public  have  a  licence  to 
enter.  They  are  private  premises  on  which  the  plain- 
tiff entered  in  the  course  of  his  duty,  and  by  Tirta« 
of  his  authority  as  a  custom-house  officer.  The  pre- 
mises are  especially  meant  for  lowering  and  hoisting 
goods,  and  the  Dock  Company  have  a  right  ao  to  use 
them  in  the  course  of  their  business.    The 


•  AnU,  p^  09. 
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knew  what  would  be  going  on  in  the  docks,  and  it  was 
his  duty  to  look  oat  His  neglect  to  do  so  absolres 
the  company  from  all  liability. 

[BLACKBinEtK,  J.— That  would  be  of  considerable 
force  if  the  bags  were  being  lowered  in  the  nsual  way 
and  he  ran  against  them ;  but  here  they  *'  felL**] 
Toomey  v.  Landon^  Brighton,  and  South  CoaU 

MaUway,  8  a  B.  (n.  s.)  146  ; 
(hnman  t.  SotOh-SBuUm  BaiUiway  Company, 

4  H.  &  K.  781 1 
Wilkinaonr.  Faurie,  82  J.  L.  Ex.  78; 
ffammaekr.  WhU$,  11  C.  K  (k.s.)  588| 
Cook T.  Waring,  82  L.  J.  Sx.  268;  2H.  &a  888 ; 
Bokh  r.  Smith,  7  H.  &  N.  786 ; 
OaUaghery.  ffymphr$y$,  6  L.  T.  684  ; 
CkritUe  t.  Origgs,  %  Camp.  79  ; 
Carpuo  Y.  London  and  Brighton  BaUtoay  Com- 
pany, 6  (J..B.  747. 

The  SolieUor-Oeneral  {T,  Jones  with  him).— I  quite 
agree  that  if  the  evidence  is  as  consistent  with  the 
non-existence  as  with  the  existence  of  negligence,  it 
ought  not  to  be  left  to  the  jury.  But  it  frequently 
happens  that  the  juiyare  the  best  Judges  whether  that 
is  the  case. 

It  has  been  said  that  the  mere  happening  of  the 
accident  does  not  prove  negligence, 

Skinner  r.  London  and  Brighton  Bailway  Com- 
pony,  5  Exch.  787. 

But  that  must  depend  upon  the  circumstances.  The 
role  of  pleading  mentioned  by  Blackburn,   J.,  is 


founded  on  the  first  principles  of  justice,  and  is 
as  applicable  to  evidence  as  to  pleading.  How  the 
goods  were  being  lowered  is  a  fact  especially  in  the 
knowledge  of  the  defendants'  servants.  The  question 
is,  how  much  can  the  plaintiff  be  reasonably  expected 
to  prove?  He  cannot  possibly  know  how  the  bags 
fell 

[MklloBi  J.-— Can  that  alter  the  rule  of  proof,  to 
diminish  the  evidence  which  is  required  to  sustain  his 
case?] 

He  must  raise  a  presumption  of  negligence  which 
it  will  be  for  the  defendant  to  negative.  He  esta- 
blishes the  iact  that  somefhing  happened  out  of  the 
common  course,  that  the  bags  "fell"  with  great 
▼iolenoe.  That  faot  is  open  to  expLination,  but  as  it 
stands  it  is  more  consistent  with  the  suppoeition  that 
they  fell  from  being  carelessly  treated,  than  that  they 
were  being  lowered  in  the  ordinary  coarse  of  busi* 
ness.    [He  was  stopped  by  the  Court] 

Ebls,  C.J.— The  judgment  of  the  Court  below 
must  be  affirmed,  the  migonty  of  the  Court  being  of 
opinion  that  there  is  reasonable  evidence  of  negligence. 
Where  the  goods  are  under  the  care  and  management 
of  the  servants  of  the  defendants  and  something  occurs 
out  of  the  usual  course  of  things  of  which  there  is 
no  explanation,  that  is  reasonable  evidence  of  negli- 
gence. As  I  and  my  Brother  Mellor  read  the  facts 
in  this  case,  we  cannot  find  the  reasonable  evidence  of 
want  of  care  which  is  found  by  the  rest  of  the  Court. 

Judgment  cFfirmed. 
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EQUITY. 


iJo] 
Re  Smith. 

Domicil — Change  of  DamiciL 

IkmUcU  can  only  be  changed  animo  et  facto.  The 
factum  alone  is  an  equivocal  act,  and  in8Ujffieient  to 
effect  the  change. 

The  dietmn  qf  Lord  Granwobth  in  Whicker  v. 
Hume  (7  H.  of  L.  Ca.  124),  and  Moorhouse  v.  Lord 
(10  H.  of  L.  Ca.  272  ;  1  N.  R.  555),  that,  in  order  to 
aequire  a  new  donUcU,  a  man  wast  intend  exuere 
-^Xxiam—approved. 

This  was  an  appeal  from  an  order  of  the  Master  of 
the  Rolls,  made  on  the  rehearing  of  the  case,  and  re- 
ported, ante,  5  N.  R.  151,  whore  the  f3acts  are  fully 
stated. 

Ilobhouse,  Q.C,  and  2/.  M.  Jackson,  for  the  appel- 
Unt 

Selioyn,  Q.0.>  Seril.  Atkinson,  and  R  L,  Chapman, 
for  the  respondents. 

Hanson,  for  the  Crown. 

Hobhouse,  Q.C,,  in  reply. 

The  aigumonts  of  counsel,  on  this  appeal,  were  a 
repetition  of  those  made  use  of  in  the  Court  below. 

28  Feb.  1865. 

Knioht  Brucb,  L.  J.  said :  If  Mr.  Smith,  the  propo- 
situs in  thii  case,  had  been  in  the  employment  of  the 
Government  in  India,  the  burthen  of  proof  would  have 
lain  upon  those,  who  asserted  that  his  domicil  re- 
mained Scotch  at  his  death,  to  establish  that  asser- 
tion ;  but  Mr.  Smith  was  never  in  the  service  or 
employment  of  the  Indian  Qovemment  :  ho  had 
resided  in  India,  for  the  mere  purposes  of  his  private 
business,  and  appeared  always  to  have  retained  the 
wish  and  intention  of  returning  finally  to  Scotland. 
His  correspondence  and  conduct  appeared  to  prove 
that  diBtinctly.  A  permanent  residence  in  India 
seemed  never  to  have  been  in  his  contemplation.  It 
Appeared,  therefore,  to  his  Lordship,  that  Mr.  Smith's 
domicU  of  origin  was  never  lost,  or  intended  to  be 
lost,  and  that  the  conclusion  of  the  Master  of  the 
Rolls  was  right.  Some,  at  least,  of  Lord  Kingsdown*s 
observations,  when  advising  the  House  of  Lords,  in 
the  case  of  Moorhouse  v.  Lord  (1  N.  R.  555),  seemed 
especially  apposite  to  the  present  contention. 

TuBNBR,  L. J.,  said :  The  point  principally  relied 
upon  by  the  appellant,  in  support  of  the  contention 
that  there  was  a  change  of  domicil  from  Scotland 
to  India,  was  the  long-continued  residence  of  the 


testator  in  the  latter  country ;  but  nothing  was  better 
settled  as  to  the  law  of  domicil,  than  that  domicil 
could  be  changed  only  animo  et  facto  :  and  although 
residence  might  be  decisive  as  to  the  factum,  it  could 
not,  when  looked  at  with  reference  to  the  ammus,  be 
regarded  otherwise  than  as  an  equivocal  act.  The 
mere  fact  of  a  man  residing  in  a  place  different  from 
that  in  which  he  had  been  before  domiciled,  even 
although  his  residence  there  might  be  of  long  continu- 
ance, did  not  of  necessity  show  that  he  had  elected  that 
place  as  his  permanent  and  abiding  home.  He  might 
have  taken  up  and  continued  his  residence  there  for 
some  special  purpose,  or  he  might  have  elected  to 
make  the  place  his  temporary  home;  but  domidl, 
although  in  some  of  the  cases  spoken  of  as  home, 
imported  an  abiding  and  permanent  home,  and  not  a 
mere  temporary  one. 

The  effect  of  residence  on  domicil  was  well  ex- 
plained by  Dr.  Lushington  in  his  very  able  judg- 
ment in  Hodgson  v.  De  Beauchesnc  (12  Moo.  P.  C.  C. 
285),  and  his  Lordship  entirely  agreed  in  the  opinion 
there  expressed  upon  the  subject  In  considering; 
cases  like  the  present,  it  was  to  be  borne  in  mind 
that  the  acquisition  of  a  new  domicil  involved  an 
abandonment  of  the  previous  domicil ;  and  in  onler. 
therefore,  to  effect  the  change,  the  animus  of  almn- 
donment,  or,  as  Iiord  Cranworth  had  strongly  ex- 
pressed it,  the  intention  exuendi  patriam  most  be 
shown.  Whether  the  intention  of  abandonment 
might  not  be  inferred  from  long  and  continuous  resi- 
dence alone,  in  a  case  in  which  then  were  no  other 
circumstances  indicative  of  the  intention,  was  a  ques- 
tion which,  in  the  present  case,  it  was  unnecessarr 
to  decide,  and  on  which,  therefore,  he  would  give  no 
opinion.  Such  a  case  could  very  rarely,  if  ever, 
occur. 

In  the  course  of  the  argument,  on  the  part  of  the 
appellant,  reliance  had  been  placed  on  the  cases  which 
had  been  decided  as  to  the  covenanted  servants  of  the 
East  India  Company,  but  there  were  con8iderati<»is 
connected  with  those  cases  which  had  no  bearing  in  a 
case  like  the  present.  At  the  times  when  those  cases 
were  decided,  the  government  of  the  East  India  Com- 
pany was,  in  a  great  degree,  if  not  wholly,  a  aepamtf 
and  independent  government,  foreign  to  the  Govern- 
ment of  this  country ;  and  it  might  wall  have  been 
thought  that  persons,  who  had  contracted  obligatiom 
with  such  government  for  service  abroad,  could  not 
reasonably  be  considered  to  have  intended  to  retain 
their  domicil  here.  They,  in  fact,  became  as  much 
estranged  from  this  countiy,  as  if  th^  had  become 
servants  of  a  foreign  Government 
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There  were  also  several  minor  circumatancoa  on 
which  the  appellant  had  reUed,  such  as  the  purchase 
of  land  in  India  by  the  testator  when  he  embarked  in 
the  indigo  trade,  his  having  retained  his  house  in 
Calcutta  during  his  temporary  visit  to  this  country 
in  1819y  and  the  iact  of  his  having  been  described 
'<  as  of  Calcutta,"  in  his  will,  and  in  the  other  instru- 
ments which  he  executed  on  the  occasion  of  that  visit ; 
but  the  purchase  of  the  land  in  India  was  a  necessary 
incident  of  the  trade  in  which  the  testator  was  then 
engaged ;  his  retaining  the  house  in  Calcutta  was  the 
natural  consequence  of  his  intending  to  return  to  that 
place ;  and  the  description  of  him  in  his  will,  and  in 
the  other  instruments,  was  almost  necessary  for  the 
purpose  of  identifying  him.  Those  circumstances, 
therefore,  were  in  his  Lordship's  opinion,  but  of  little, 
if  any,  weight.  Supposing,  then,  that  the  case  had 
rested  there,  he  should  have  felt  scarcely  a  doubt  upon 
it ;  but  any  doubt,  which  there  might  have  existed, 
seemed  to  him  to  be  wholly  removed  by  the  evidence 
on  the  part  of  the  respondents.  It  appeared  by  that 
evidence,  that  the  testator  was  the  only  son  of  a 
Scotch  lidrd,  and  proprietor  of  a  considerable  estate  ; 
that  he  went  to  India  in  1805,  when  a  minor,  and  did 
not  attain  twenty-one  until  1807.  Upon  the  death  of 
his  father  in  1814,  he  became  entitled  to  the  surplus 
proceeds  of  the  sale  of  the  paternal  estate,  which  was 
then  heavily  encumbered.  The  estate,  however,  remained 
unsold ;  but  immediately  upon  the  death  of  his  father, 
he  wrote  a  letter  to  his  mother,  indicating  strongly 
his  intention  of  ultimately  returning  to  Scotland.  In 
1819  ho  came  over  to  tbat  country,  and  during  his 
residence  there  took  an  active  part  in  the  conduct  and 
management  of  the  estate,  and  from  the  time  of  his 
going  back  to  India  after  that  visit,  until  the  time  of  his 
death,  he  kept  up  a  constant  correspondence  with  the 
agents  of  the  estate,  in  the  course  of  which  he  constantly 
referred  to  his  return  to  Scotland,  directed  different 
parts  of  his  estate  to  be  planted,  and  mentioned  his  in- 
tention of  building  upon  it ;  and  further,  he  remitted 
money  to  be  applied  in  paying  off  the  chaiges  upon  the 
estate,  and  he  actually  purchased  an  adjoining  pro- 
fierty,  and  caused  himself  to  be  put  upon  the  roll  of 
the  freeholders  of  his  county.  Those  were  facts  which, 
in  his  Lordship's  opinion,  conclusively  showed  that 
the  testator,  so  far  from  having  abandoned  his  domicil 
of  Scotland,  which,  it  was  to  be  observed,  was  his 
domicil  of  origin,  and,  therefore,  not  so  .readily  to  be 
considered  as  abandoned  as  an  acquired  domicil, — 
desired  at  all  times  to  retain  it. 

It  had  been  attempted,  on  the  part  of  the  appellant, 
to  displace  the  weight  of  this  evidence  by  suggesting 
that  the  testator  had  acquired  a  domicil  in  India 
before  1814,  and  thus  bringing  the  case  within  the  i 
range  of  the  authorities  in  which  it  had  been  held 
that  a  domicil  could  not  be  resumed  by  intention 
merely,  but  his  Lordship  saw  no  foundation  for  that 
suggestion.  The  evidence  showed  there  was  cor- 
respondence before  1814  of  a  similar  purport  to  that 


which  he  had  referred  to,  and  besides  there  could 
have  been  no  change  of  the  domicil  before  1807,  when 
the  minority  ceased,  and  the  interval  between  1807 
and  1814  would,  as  he  thought,  have  been  too  short 
to  have  operated  to  change  the  domicil  in  the  absence 
of  any  evidence  of  intention  to  change  it 
The  appeal  would  be  dismissed  with  costs. 


23  Feb.  1865. 


I    Be 


Hotel  Company. 


Practice — Company —  Winding-up^^Affidavit^^ 
General  Order  of  llth  of  November,  1862, 
Rules  4  and  73. 

The  Court  ha$  power  to  enlarge  the  time  for  (he  filing 
of  an  affiiavil  in  support  of  a  winding-up  pdiUon, 

Rule  4  of  the  General  Order  to  regulate  the  mode  of 
proceeding  under  the  Companies  Act,  1862,  issued  on 
the  llth  of  November,  1862,  is  as  follows— 

'•Every  petition  for  the  winding-up  of  any  com- 
pany by  the  Court,  or  subject  to  the  supervision  of 
the  Court,  shall  be  verified  by  an  affidavit  referring 
thereto,  in  the  form  or  to  the  effect  set  forth  in  form 
No.  2  in  the  3rd  schedule  hereto ;  such  affidavit  shall  be 
made  by  the  petitioner,  and  shall  be  sworn  after  and 
filed  within /aur  days  after  the  petition  is  presented." 

Rule  73  of  the  same  General  Order  is  as  follows — 

''The  power  of  the  Court,  and  of  the  Judge  sitting 
in  Chambers,  to  enlarge  or  abridge  the  time  for  doing 
any  act  or  taking  any  proceeding,  to  adjourn  or  review 
any  proceeding,  and  to  give  any  direction  as  to  the 
course  of  proceeding,  is  unaffected  by  these  rules." 

In  the  present  case  a  petition  had  been  presented 
for  the  winding-up  of  a  company,  and  an  order  for 
that  purpose  had  been  obtained.  It  appeared,  however, 
that  the  affidavit  verifying  the  petition  had  been  filed 
on  the  seventh  day  after  the  presentation  of  the  petition. 

P.  J.  Wood,  for  the  petitioner,  applied  to  have  the 
order  drawn  up,  notwithstanding  the  fact  that  the 
affidavit  had  not  been  filed  within  four  days  after  the 
l>etition  had  been  presented. 

He  cited  the  above  rules. 

The  Master  of  the  Rolls  said,  that  as  no  one 
objected,  the  order  might  be  drawn  up. 


Master  of  the  Bolls. 

25  Feb.  1865. 


Roberts  v.  Roberts. 


WiU^Tenantfor  Life-- Dividend. 

A  testator  bequeathed  stock  to  his  mdowfor  life,  vrilh 
remainder  to  his  son;  and  died  in  1817^  The  son 
bequeathed  the  residue  of  his  persowU  estate,  which  tn- 
eluded  the  stock,  to  his  wife  for  life,  toith  remainder  to 
his  children;  and  he  died  in  1852.  The  widow,  his 
mother,  died  on  the  1st  of  January,  1865.    A  dividend 
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accruing  dm  on  (He  Mock  on  the  5th  of  the  eame 
month: — 

Held,  that,  tu  between  the  son'e  toife  and  hU  ekUdren^ 
eueh  dividend  repreeenied  capital  qf  the  een'e  eetatCf 
and  not  income. 

This  was  a  petition  pmaented  by  Anne  Boberti,  the 
defendant  in  the  snit.  A  question  arose  as  to  the 
rights  of  Anne  Boberts  and  her  children  in  a  sum  of 
1241.  y  under  the  following  circumstanoes — 

William  Roberts,  the  elder,  by  his  wiU,  dated  the 
4th  of  December,  1817,  bequeathed  the  residue  of  his 
personal  estate  to  his  wife,  Maiy  Roberts,  for  life,  and 
after  her  daoease  to  his  two  ehildren  WOliam  Roberts, 
tha  younger,  and  Kary  Haxdcastle  Roberts,  absolutely, 
as  tenants  in  common. 

William  Roberts,  the  elder,  died  on  the  11th  of 
December,  1817. 

The  residue  of  his  personal  estate  oonslsted  of  eer* 
tain  stock. 

Mary  Hardcastle  Roberts  died  in  October,  1832,  a 
spinster  and  intestate. 

Thereupon  one  half  of  her  moiety  of  the  stock  was 
transferred  to  her  mother  Mary  Roberts.  This  reduced 
the  stock  to  the  sums  of  6,862^.,  and  1,6502. 

William  Roberts,  the  younger,  by  his  will  dated  the 
5th  of  February,  1845,  bequeathed  the  residue  of  his 
personal  estate,  which  included  his  reversionary  in- 
terest in  the  stock,  upon  trust  for  Ms  wife  Anne 
Roberts  for  life,  and  after  her  decease  for  his  children 
absolutely.    He  died  on  the  4th  of  August,*  1852. 

On  the  28th  of  January,  1885,  the  executors  of 
William  Roberts,  the  elder,  paid  into  Court  the  sums 
of  6,8622.,  and  1,650Z.  stock. 

Mary  Roberts,  the  iirst  tenant  for  life  of  the  trust- 
fund,  died  on  the  1st  of  January,  1865. 

There  was  standing  in  the  name  of  the  Accountant- 
General,  the  sum  of  1242.  cash,  being  the  half-yearly 
dividend  which  accrued  due  in  respect  of  the  sums  of 
stock  on  the  5th  of  Januaiy,  1865. 

The  question  was,  whether  this  dividend  was  pay- 
able to  Anne  Roberts,  the  present  tenant  for  life  of 
the  trust-fund,  or  whether  it  formed  part  of  the  capital 
of  her  husband's  estate. 

Whitef  for  the  petitioner,  and 

Selwyn,  Q.C7.,  and  Moreey,  for  an  incumbrancer 
upon  her  estate,  contended  that  she  was  entitled  to 
the  dividend  in  question.  That  sum  had  accrued 
due  since  the  death  of  her  husband^  and  was  payable 
to  her,  as  her  first  dividend. 

Daniel  Jonee,  for  the  children  of  the  petitioner,  was 
not  called  upon. 

Surrage,  for  other  parties. 

The  Master  of  thb  Rollb  said,  that  the  dividend 
formed  part  of  the  capital  of  the  estate  of  William 
Roberts,  the  younger.  If  the  Apportionment  Act  had 
applied  to  the  present  case,  the  executor  of  Mary 
Roberts  would  have  been  entitled  to  her  apportioned 


part  of  the  dividend  in  question.  The  life  estate  of  the 
petitioner  oommenced  from  tha  moment  when  the  nd* 
due  of  the  property  of  WiUiam  Roberts,  the  yoooger, 
was  ascertained,  and  she  was  entitled  to  a  life  estate  in 
any  sums  to  which  he  was  entitled.  He  diedin  1853, 
and  the  question  was,  what  sums  esma  to  his  estate! 
It  so  happened  that,  four  days  after  the  death  of 
Mary  Roberta,  one  h&lf*yeai^s  dividend  (Ul  into  hia 
reaidaary  estate.  Interest  upon  that  sum  waa  paysbla 
to  tha  petitioner,  but  the  sum  itself  belonged  to  the 
estate  of  her  husband.  Her  estate  b^gan  on  the  lit 
of  January,  1865  j  and  ahe  waa  not  antiUsd  to  tako 
the  dividend,  as  if  her  estate  had  oommeoeed  in  tlu 
month  of  July,  1864 ;  but  it  was  part  of  her  hnsbtod't 
estate,  and  she  waa  entitled  to  interest  upon  it  from 
the  1st  of  January,  1865. 


iFLOWEB  V.  LONDOy, 
Brighton,  and  South 
Coast  Railway  Cox- 
pant. 

JSMtK^  Compemy''~-C<mpuUofy  Pauer  ta 
Furchaee  LatuL 

A  railv>a$f  company  were  empowered  to  take  vi^ 
land  wUhin  ihe  limiia  of  devinUiont  ae  thejf  ^ovJd 
think  neeeeearyfor  the  putpoeee  of  their  Ad,'— 

Held,  that  they  would  not  be  allowed  to  take  land 
merdy  upon  the  e^ffidavU  of  their  engineer,  that  U  wt 
or  woiUd  be  required. 

The  plaintiif  was  owner  of  an  estate  at  Battersea, 
which  was  under  building  agreements,  and  had  beeo 
laid  out  in  separate  building  plots,  with  roads;  and 
houses  had  been  erected  upon  some  of  the  plots.  TLo 
defendants  were  about  to  construct  two  lines  of  nil- 
way,  under  an  Act  of  Parliament  pasaed  for  that  per- 
poae  in  1864,  which  would  pass  throng  the  plaiBtiiT' 
estate,  the  whole  of  which  was  included  within  tbeir 
limits  of  deviation. 

Various  negotiations  having  taken  place  between  the 
company  and  the  plaintiff  respecting  the  taking  by 
the  company  of  the  land  they  required,  the  compuj 
on  the  9th  of  January,  1865,  aeived  a  notice,  in  th* 
usual  form,  upon  the  plaintiff  to  treat  for  the  purchase 
by  them  of  land  delineated  in  a  schedule  to  the  notic^i 
and  which  land  they  alleged  would  be  required  (o: 
the  purposes  of  their  Act.  The  oompany  reqmr^l 
possession  not  only  of  the  two  strips  of  land  jeqimU 
for  the  actual  oonstructiou  of  the  railroads,  but  of  tbt 
entireties  of  the  several  building  plots  intersected  by 
the  strips.  The  plaintiff  denied  the  right  of  the  oompany 
to  take  oompulsorily  more  land  than  would  be  recjnireti 
for  the  actual  construction  of  the  railroada,  and  ref nseJ 
to  aend  in  claima  for  more  than  would  be  so  roquired 

The  engineer  of  the  company  had  in  his  sffidarit 
stated  that  the  whole  of  the  plaintUTs  ptenises  was 
or  would  be  required  for  the  pvpoaea  ef  teiaawa^ 
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The  pLimti£f  by  his  bill,  which  was  filed  in  conse- 
quence of  the  abore  oircnmstances,  prayed  that  the 
company  might  be  restrained  from  farther  proceeding 
upon,  or  with,  or  prosecuting  the  notice,  so  far  as 
it  related  to  the  property  which  they  alleged  was  not 
required  for  the  purposes  of  the  railway. 

CflcLSse,  Q.(7.  (NcUder  with  him),  moved  for  an  in- 
junction in  accordance  with  the  prayer  of  the  bill,  and 
contended  that  it  was  incumbent  upon  the  company 
to  show  for  what  purposes  the  entireties  of  the  plots  of 
land  outside  the  strips  were  wanted,  in  order  to  give 
them  a  right  to  take  them. 

RoUt  Q.C.,  and  Taylor,  for  the  defendants,  having 
rejected  the  offer  of  the  Vice-Chancellor,  to  be  allowed 
to  bring  fresh  evidence  to  show  that  the  plots  of 
land  in  question  were  wanted  for  the  purposes  of  the 
Act,  argued,  that  the  company  and  their  engineer 
were  the  judges  of  what  was  required  for  the  pur- 
poses of  the  Act,  and  they  referred  to  the  words  of 
the  Act  empowering  the  company  to  enter  upon,  take, 
and  use,  such  of  the  lands  within  the  limits  of  devia- 
tion as  they  should  think  necessary  for  the  purposes 
of  the  Act. 

The  Court  would  not  go  behind  the  affidavit  of  the 
company^s  engineer.    They  cited, 

Stockton  ajid  Darlington  Railway  Company  y. 

Brovm,  9  H.  of  L.  Ca.  246  ; 
Crawford   v.    Chester   and   HolyhBod   Railway 

Company,  11  Jur.  917  ; 
Cother  V.  Midland  Railway  Company,  2  Ph.  469  ; 
Sadd  V.  Maldan,  6  Exch.  143 ; 
Richards  v.  Scarbonmgh  Public  Market  Company, 

28  L.  J.  110 ; 
Galloway  v.  CUy  of  London,  4  N.  R,  77,  422 ; 
and  referred  to  sections  16,  92,  119,  and  128,  of  the 
Kail  way  Clauses  Act 

Glasse,  Q.C.,  in  reply,  contended  that  in  the  case  of 
The  Stockton  and  Darlington  Railway  Cotnpany  v. 
Brown  (he*  eiL), 
the  Court  had  been  satisfied,  by  the  answer  and  affi- 
davits in  corroboration,  that  the  land  was  really 
required  for  the  legitimate  purposes  of  the  railway 
company,  and  cited,  in  addition, 

RentiniCk  v.  The  Norfolk  Bstuary  Company,  8 

De  G.  M.  k  0.  714  ; 
EversfiM  v.   Mid-Sussex  Railway  Company,  3 
De  G.  ft  J.  286  : 
These  latter  cases  were  merely  the  last  of  a  long 
series  of  cases  to  the  same  effect.    He  farther  cited. 
River  Dun  Navigation  Company  r.  North  Mid- 
land Railway  Company,  1  Ry.  C.  163  ; 
Agar  v.  Regents  Canal  Company,  Coop.  77. 


authorities,  he  must  follow  them ;  but  such  a  law 
was  likely  to  be  most  detrimental,  no  Court  of  Justice 
having  power  to  look  into  the  question.  A  rail- 
way company  might  employ  a  person  who  would 
make  an  affidavit,  an  honest  one  perhaps,  stating 
that  the  land  was  wanted,  when  it  would  not  be 
wanted  within  the  fair  meaning  of  the  term.  The 
case  of  Stockton  and  Darlington  Railway  Company 
V.  Broton  {loc.  cU.),  was  widely  different  from  the 
present  one.  The  other  oases,  he  presumed,  had  been 
cited  on  the  same  side  merely  as  leading  up  to  that 
case.  There  evidence  on  both  sides  was  laid  before  the 
Vice-chancellor,  and  upon  the  result  of  that  evidence 
the  decision  was  come  to  :  Here  the  defendant  had  de- 
clined to  bring  any  fresh  evidence  upon  the  matter. 
It  was  contended  that  the  words  in  the  company's 
Act  empowering  them  to  take  such  land  as  they  should 
think  necessary,  conferred  on  the  company  the 
arbitrary  power  they  claimed.  It  was  true  that  these 
words  were  strong,  though  not  stronger  than  in  many 
other  Acts  of  a  like  nature ;  nevertheless  such  a  oon- 
struction  as  that  contended  for  by  the  company  could 
not  be  allowed.  From  the  shape  of  the  pieces  de- 
manded, the  presumption  was,  that  such  pieces  were 
not  really  required  for  the  purposes  of  the  railway. 

His  Honour  accordingly  granted  the  injunction 
prayed  for. 


Barkeb  V,  Pbile. 


21,  24  Feb.  1865.      i 

Practice — Trustees  Costs. 


Where  a  trustu  filed  a  bill  in  order  to  be  dis- 
charged from  his  trusts,  though  the  funds  might  ?Mve 
been  paid  into  Court  under  the  Trustee  Relief  Act: — 

Hold,  that  he  was  not  liable  for  any  costs. 

The  plaintiff  in  this  suit  was  a  last  sorviviog  tnistee, 
who  had  undertaken  the  trust  when  there  was  no  pro- 
bability of  difficulties  arising  in  the  execution  thereof; 
but,  having  been  for  several  years  subjected  to  litiga- 
tion and  other  annoyances,  he  filed  this  bill  in  order 
to  have  the  trusts  administered  under  the  direction  of 
the  Court)  and  to  be  discharged  from  the  same  himself. 

Olasse,  Q^C,  and  Swanston,  for  the  plaintiff,  upon 
this  point,  argued,  that  the  plaintiff  had  a  right  uiider 
the  circumstances,  to  be  entirely  freed  from  the  tmsts, 
which  he  could  not  be  if  he  had  simply  paid  the 
money  into  Court,  and,  therefore,  was  entitled  to 
his  costs  as  between  solicitor  and  client.  They 
cited, 

CovoUry  v.  Coventry,  1  Kceno,  758  ; 

Gardner  v.  Doumcs,  22  Beav.  396  ; 

FotsJmw  v.  ITigginson,  20  Beav.  486. 


KiNDERSLEY,  V.-C,  said,  that  the  simple  question  •  Osborne,  Q,C.,  W.  H.  Terrell,  Baify,  Q.C.,  ArchU 
was,  whether  the  railway  company  had  power  to  take  bald  Smith,  Owen,  and  Maenaghten,  for  various 
any  land,  merely  because  the  engineer  of  the  company  ■  defendants,  contended  that  it  was  the  duty  of  the 
had  made  an  affidavit  that  it  was  required,  or  would  trostee  to  have  saved  expense,  by  paying  the  trust- 
be.     If  the  law  were  to  that  effect,  according  to  the    money  into  Court,  instead  of  instituting  these  proceed- 
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lugs,  and,  thcrcforo,  that  lio  ought  to  pay  the  diflferenco 
between  the  expense  incurred  in  this  suit,  and  what 
would,  on  a  liberal  scale  of  allowance,  bo  the  estimated 
costs,  which  would  have  been  incurred  by  the  proper 
mode  of  proceeding, 

WeUs  v.  Malbon,  8  Jar.  (n.  s.)  249. 

24  Feb.  1865. 

KiNDERSLEY,  V.-C,  Said,  that  when  the  plaintiff 
undertook  the  trust  it  was  a  simple  one,  and  there 
was  no  reason  then  to  suppose  that  complications 
would  arise,  but  it  had  turned  out  otherwise,  and  he 
had  been  subjected  to  much  trouble  and  litigation  for 
many  years;  he  was  now  getting  old;  these  were 
good  reasons  for  his  wishing  to  be  discharged  from 
the  trusts.  Before  the  year  1847,  in  such  a  case  as 
this,  there  was  no  doubt  that  he  would  have  had  a 
right  to  file  a  bill,  praying  that  the  trusts  might  be 
administered  under  the  direction  of  the  Court,  and 
that  he  might  be  relieved  from  the  same ;  the  question 
now  was,  had  the  Trustee  Belief  Act  altered  tUs  right 
of  the  plaintiff.  It  was  contended  that  it  could  not 
signify  whether  the  trustee  was  discharged  or  brought 
the  money  into  Court,  and  though  it  was  true  that  in 
the  latter  case  he  would  remain  a  trustee,  that  would 
not  matter,  inasmuch  as  he  would  be  discharged  from 
all  liability. 

Now  though  the  plaintiff,  if  he  had  merely  paid  in 
the  trust-money,  would  be  discharged  from  liability,  he 
would  still  remain  a  trustee,  and  would  be  liable  to 
the  vexation  of  being  made  a  party  to  a  suit  In  the 
case  of  Wdls  v.  MaXbon  {loo.  ciL)  his  Honour  perfectly 
concurred,  but,  in  the  present  instance,  he  thought  the 
trustee  had  a  right  to  be  completely  discharged,  and 
he  would  allow  him  his  costs  as  between  solicitor  and 
client. 


Kinderaley,  V.-O. 

25  Feb.  1865. 


"Webb  v.  "Wardlb. 


Practice — Abatement  hy  Death  of  Co-Defendant 
— A'mend'VMni — Revivor. 

When  a  biUJuuabated  hythe  death  of  a  co-defendantf 
the  plaintiff,  if  he  wish  to  make  the  representative  of 
thai  co^fendani  a  party  to  the  suiif  must  proceed  by 
way  of  revivor,  aivd  not  by  way  of  aiiiendtnent.  And, 
if  he  proceed  by  way  of  amendvMnt,  the. person,  so  made 
a  party  may  move  to  take  the  amended  bill  off  the  file, 
and,  in  such  motion,  should  bring  the  other  defendants 
before  the  Court. 

The  plaintiff,  Mrs.  Webb,  filed  her  bill  in  1861, 
against  Thomas  Wardle  and  Mary  Ashford,  as  the 
personal  representatives  of  two  deceased  trustees  of 
property,  of  which  she  was  practically  the  absolute 


S.  B,  Rogers,  on  behalf  of  Maiy  Wardle,  moved 
that  the  amended  bill  might  be  taken  off  the  file  for 
irregularity.  He  urged  that  the  plaintiff  should  have 
revived  the  suit ;  for  that  where  an  accounting  de- 
fendant died,  the  suit  was  abated.    He  cited, 

"  Drake  v.  Sym£s,  2  De  G.  F.  &  J.  81, 
to  show  that  there  being  another  defendant  was  no 
objection  to  the  motion. 

Baily,  Q.C.,  and  Jt.  G,  Wdford,  for  the  pUintili; 
said  that  no  advantage  could  accrae  to  Mrs.  Wardle, 
if  this  motion  should  be  acceded  to.  She  had  been 
guilty  of  great  delay ;  for  she  had  been  served  with 
interrogatories  on  the  28th  of  December,  and  had 
made  no  objection  till  the  time  for  answering  thea 
had  expired. 

Phear,  for  the  defendant  Mra.  Aihford. 

EiKDEBSLBT,  V.-C,  Said  that  he  thought  Mrs. 
Wardle  was  entitled  to  what  she  asked.  Amending 
the  bill,  in  case  of  abatement  by  the  death  of  a  eo- 
defendant,  instead  of  proceeding  by  way  of  revivor, 
was  contrary  to  the  practice  of  the  Court.  Kor  did 
he  think  Mrs.  Wardle  had  disabled  herself  by  delay 
or  acquiescence  from  making  this  motion.  She  was 
right  in  bringing  the  other  defendant  before  the 
Court ;  for  such  an  order  as  was  asked  could  not  be 
made  behind  her  back.  Mrs.  Wardle  would  add  tiie 
costs  of  the  other  defendant  to  her  own,  and  plaintiff 
would  pay  them  to  her. 

25,  27  Feb.  1865.     J 

Practice — Mortgage  to  be  paid  off  under  Order 
of  Court — Affidavit  of  Documents. 

When  a  mortgage  is  to  be  paid  off  under  the  order  of 
the  Court,  if  the  mortgagor  requires  an  affidavit  of 
documents  from  the  mortgagee,  he  must  pay  the  costs 
occasioned  by  such  an  affidavit,  and  ought  to  give  some 
notice  of  his  inLentvon  to  require  its  production. 

In  this  suit  a  decree  had  been  made, — ^for  payment 
by  the  defendant  to  the  plaintiff  of  principal  and  in- 
terest of  a  sum  secured  by  equitable  mortgage,  and  o( 
costs,  at  the  Rolls  Chapel,  on  a  given  day,  and  for  sale 
in  default  thereof.  At  the  time  fixed,  the  solicitors  of 
the  plaintiff  and  defendant  attended  at  the  Rolls 
Chapel :  when  the  latter  asked  the  former  to  prodnoo 
an  affidavit  of  documents  ;  and,  on  this  being  refused, 
declined  to  make  the  payment  ordered.  The  plaintiff 
then  applied  by  summons  in  Chambers,  that  there 
might  be  a  sale,  or  that  another  day  for  payment 
might  be  fixed.   The  matter  was  adjourned  into  Court. 


gross  breaches  of  trust.  On  the  10th  of  April,  1864, 
Thomas  Wardle,  died.  The  plaintiff  amended  her  bill, 
making  Maiy  Wardle,  the  executrix  of  Thomas  Wardle, 
a  co-defendant  with  Mrs.  Ashford. 


eestui-quC'trust,  chai^ng  the  deceased  trustees  with  j      Glasse,  Q.C.,  aad  ffemings,  for  the  plaintiff,  cited, 

Hughes  V.  WUliains,  1  Euiy,  App.  it. ; 
and  contended,  tliat,  in  the  present  oaM|  the  I'^ht  of 
the  mortgagee  was  to  receive  the  money  din^  after 
which  he  might  be  asked  for  docnmenta^ 
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Baily,  Q.C.,  and  Horsey,  for  the  dofendant ;  and 

Osborne,  Q^C,  and  Webb,  for  the  trustees  of  the 
defendant's  marriage  settlementi  contended  that  the 
defendant  was  entitled,  nnder  the  decree,  to  an  affida- 
vit of  documents,  and  had  not  been  able  to  obtain  it. 

The  Yice-Chakcellor  said :  When  a  mortgage  was 
paid  off  under  the  order  of  the  Court,  the  payment 
of  the  money  due,  and  the  delivery  of  the  documents, 
should,  strictly  speaking,  take  place  simultaneously. 
But  these  strict  rights  were  not  practically  insisted 
on.  Out  of  seventy  cases  where  payment  was  or- 
dered at  the  Bolls  Chapel,  in  seven  only  was  it  made 
there  ;  and  it  was  stated,  that  no  question  had  ever 
before  arisen  as  to  an  affidavit  of  documents.  The 
mortgagee  would  have  to  pay  the  costs  occasioned  by 
such  an  affidavit ;  but,  in  the  present  case,  no  such  an 
affidavit  had  been  included  in  the  costs,  and  the  costs 
had  been  already  paid.  He  did  not  wish  to  say  that 
the  mortgagor  must  give  notice  of  his  requiring  such 
an  affidavit  before  the  taxation  of  costs,  though  it 
would  be  the  most  convenient  course  so  to  do ;  but 
that  he  should  give  some  notice  that  he  would  require 
it,  and  must  offer  to  pay  the  costs  thereof.  Ho  should 
grant  the  plaintiff^s  application. 


Kindersley,  V.-C. 

28  Feb.  1865. 


Travis  v,  Ilukoworth. 


New  Trustees — Invalid  Appointment 

A  power  of  appointing  new  trustees,  vested  under  a 
will  in  the  survwing  or  continuing  trustee  or  trustees, 
was  executed  by  the  only  trustee,  he  hiTnself  retiring : — 

Held,  an  invalid  appointment. 

This  was  a  suit  to  administer  the  estate  of  a  deceased 
testator.  In  the  will  there  was  contained  a  proviso 
that  if  the  trustees  thereby  appointed,  or  who  might  be 
appointed  as  there  undermentioned,  should  depart  this 
life,  or  decline  or  become  incapable  to  act  in  the  trusts 
thereby  in  them  reposed  and  thereby  created,  then,  and 
as  often  as  such  events  should  happen,  it  should  be 
lawful  for  the  surviving  or  continuing  trustee  or  trustees, 
his  or  their  executors,  administrators,  or  assigns  in 
writing  to  appoint  one  or  more  person  or  persons  to  be 
a  trustee  or  trustees,  in  the  room  of  the  trustee  or 
trustees  so  dying,  declining,  or  becoming  incapable  to 
act  therein  as  aforesaid,  and  thereupon  the  trust  estate, 
moneys,  and  premises  should  bo  vested  in  the  new 
trustee  or  trustees,  jointly  with  the  surviving  or  coTi- 
tinuing  trustee  or  trustees,  or  solely,  as  occasion 
should  require,  and  it  was  declared  that  the  new 
trustees  should  have  the  same  powers  and  authorities 
as  if  they  had  been  appointed  by  the  will. 

Only  one  of  the  trustees  appointed  by  the  will 
acted,  the  others  disclaimed.  Tlie  trustee  who  did 
act,  in  1862  purported  to  appoint  two  new  tnistees, 
himself  retiring. 

Glasse,  Q.C.,  and  Waller,  for  the  plaintiff. 


Zeeson,  for  the  supposed  new  trustees. 

Little,  for  other  defendants,  aigued,  that  the  ap- 
pointment was  clearly  bad,   on  account  of  the  old 
trustee  retiring  at  the  same  time  as  the  new  trustees 
were  alleged  to  have  been  appointed. 
Stones  V.  RowUm,  17  Beav.  30  ; 
''Declining  trustee"  meant  one  who  declined  at  the  first. 

Glasse,  Q.O.,  in.  reply,  said  that  Stones  v.  Bowton 
(loc.  cit.)  was  an  exceedingly  narrow  construction  of 
the  power,  which  had  been  disapproved  of  by  Lord 
Cranworth  in 

Pell  V.  De  Winton,  2  Do  G.  &  J.  17, 
and  would  not  be  followed.    "  Declining  "  must  mean 
declining  at  any  time. 

EiNDBBSLET,  Y.-C,  Said,  that ''  declining  **  must  be 
taken  to  mean,  ''declining  to  act  at  anytime,"  in  the 
same  way  as  "dying"  and  "becoming  incapable  to 
act "  must  mean  to  refer  to  any  time  ;  but  he  must 
hold  the  appointment  bad,  on  account  of  the  fact  that 
the  trustee,  when  he  retired,  was  not  the  "surviving 
or  continuing  trustee.*' 

Kiiider8ley,V.-C.  |  morgan  v.  Morgan. 
22  Feb.,  1  March,  1865.    ) 

Practice — Dower  Suit — Minor — Guardian  ad 
Litem — Costs. 

In  a  dower  suit,  a  guardian  ad  litem  of  a  minor 
made  an  irrelevant  defence : — 

Held,  that  the  guardian  ad  litem  was  not  compellable 
to  pay  the  costs  imposed  on  the  plaintiff  by  such  defence. 

In  this  suit,  the  defendant  being  a  minor,  a  guar- 
dian ad  litem  was  appointed,  who  raised  a  defence 
which  was  held  by  the  Court  to  be  irrelevant,  and 
thereby  caused  the  plaintiff  to  incur  the  costs  of  pro- 
paring  an  affidavit. 

/.  W.  ChiUy,  for  the  plaintiff,  asked  that  he  might 
have  the  costs  of  that  affidavit, 

Bamford  v.  Bamford,  5  Hare,  205. 

Freeman,  for  the  guardian  ad  litem,  eontrd. 

KiNDERSLET,  Y.-C,  said,  that  in  a  suit  for  dower 
no  costs  were  generally  allowed,  but  that  when  an  im- 
proper defence  was  raised,  it  was  usual  to  allow  the 
costs  which  had  been  thereby  incurred.  He  would 
consider,  however,  whether,  as  the  minor  could  have 
no  costs  allowed  against  him,  the  guardian  ad  litem 
was  liable  in  the  same  way  as  the  next  friend  of  an 
infant  plaintiff. 

1  Mabch,  1865. 

His  HoNOUii  now  said,  that  he  had  considered  this 
point,  and  was  of  opinion  that  the  guardian  ad  litem 
could  not  be  made  to  pay  the  costs  asked  for.  Ho  did 
not,  however,  mean  to  say  that  the  guardian  would 
not  have  been  compellable,  if  it  had  been  a  case  of 
gross  misconduct 
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U]Ukb,19SS. 


COMMON  LAW. 
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J   RSQIKA  V.  ROWTON. 


C(yram — Cockbitbn,  C.J.,  Erlb,  C.J.,  Pollock,  C.B., 
WiLLLA^MS,  J.,  Martin,  B.  ;  Willes,  Byles  and 
Keatino,  JJ.  ;  Channels  B.,  Blackbubn  and 
Mellob,  J  J. ;  PiooiT,  B.,  and  Shse,  J. 

Evidence — Character — Evidence  to  RdmL 

Whm  the  pris(mer  ealla  evidence  of  good  ekomuMr^ 
ih/i  proaeeutor  may  call  evidence  to  rebut  it.  (Ma&tik, 
B.,  dnbitante.) 

Evidence  of  the  general  character  of  a  prisoner  must 
he  ctmfined  to  evidence  of  reputation  and  not  of  dis- 
position ;  and  the  personal  judgment  of  a  witness  as  to 
the  prisoner's  disposition  cannot  he  received  in  evidence, 

(Erlb,  C.J.,  a»d  Willbs,  J.,  dissentiontibus.) 

The  prisoner  toas  indicted  far  an  iiydeceni  easatUt, 
Witnesses  'were  coiled  who  gave  the  prisoner  a  good 
character,  and  then  a  witness  was  called  to  rebut  this 
evidence,  and  was  asked,  **  W?uU  is  the  defendants 
general  character  for  decency  onrf  morality  of  oondiuA  f '  * 
his  reply  was,  **  I  hvow  nothing  of  the  neighhowrhooSs 
opinion,  hecause  I  wcu  only  a  hoy  at  school  when  I 
knew  hitn,  bui  my  opinion^  and  the  opinion  of  my 
brothers^  who  were  also  pupils  of  his,  is,  that  his 
charader  is  that  of  a  man  capable  of  the  grossest 
indecency  and  the  mastflagranl  immorality^* : — 

Held,  that  the  answer  was  improperly  left  to  the  jur\f. 

The  following  case  was  reeerred  and  stated  by  the 
Deputy- AssiBtant  Judge  of  the  Middlesex  Sessions. 

*' James  Rowton  was  tried  before  mo  at  the  Mid- 
dlesex Sessions  on  the  80th  of  September,  1864,  on 
an  indictment  which  charged  him  with  having  com- 
mitted an  indecent  assault  upon  George  Low,  a  lad 
about  fourteen  years  of  age. 

*'  On  the  part  of  the  defendant  several  witnesses 
were  called  who  had  known  him  at  different  periods 
of  his  life,  and  they  gave  him  an  excellent  character 
as  a  moral  and  well-conducted  man. 

"  On  the  part  of  the  prosecution  it  was  proposed  to 
contradict  this  testimony,  and  a  witness  was  called 
for  that  purpose.  This  was  objected  to  by  the  defen- 
dant's counsel,  who  contended  that  no  such  evidence 
was  receivable,  and  cited  the  case  of  Regina  v.  Burt 
and  Others,  5  Cox.  C.  C.  284. 

"  I  thought  the  evidence  was  admissible,  and  after 
the  witness  had  stated  that  he  knew  the  defendant, 
the  following  question  was  put  to  him— '  What  is  the 
defendant's  general  character  for  decency  and  morality 
of  conduct  f '  His  reply  was,  *  I  know  nothing  of  the 
neiii[hbourhood*s  opinion,  because  I  was  only  a  boy  at 


school  when  I  knew  him,  but  my  own  opinion,  and 
the  opinion  of  my  brothers,  who  were  also  pupils  of 
his,  is,  that  his  character  is  that  of  a  man  capable  of 
the  grossest  indeoency  and  the  most  flsgrant  inuBo- 
raUty.' 

**  It  was  objected  that  this  was  not  legal  evidence  at 
all  of  bad  character. 

*' I  considered  that  it  was  some  evidence,  and  Ikft 
the  weight  and  effect  of  it  as  an  answer  to  the  evidence 
of  good  character  to  be  determined  by  the  jury. 

''The  defendant  was  convicted,  and  is  now  in  prisa 
awaiting  the  judgment  of  your  Lorddiips. 

"  The  questions  upon  which  I  respectfully  leqnesi 
your  decision  are  : — 

"  1st.  YThether  when  witnesses  have  given  a  defen- 
dant a  good  character,  any  evidence  is  admissiUe  to 
contradict 

''2ndly.  Whether  the  answer  made  bythewitnsM 
in  tlus  case  was  properly  left  to  the  juiy." 

The  case  was  first  signed  before  the  Court  of  Cri- 
minal Appeal,  on  the  19th  of  November,  1864,  and 
was  subsequently  aigued  before  the  fifteen  Judges  ofi 
the  21st  and  28th  of  January,  1865. 

Sleigh,  for  the  prisoner. 

No  direct  evidence  is  admisBible  to  etmtnM 
evidence  of  good  character, 

Regina  v.  £urt^  5  Cox.  C.  C.  284. 
It  is  to  be  noticed  that  the  passage  in 
BuUer,  N.  P.  296, 
cited  by  counsel  in  that  case,  professes  to  be  foonded 
on  the  cases  of 

Martyn  v.  Hind,  1  Cowp.  441 ; 
Clark  V.  Periam,  2  Atk.  388, 
which  do  not  support  it.    To  admit  such  evidence 
would  be  to  try  a  new  issue  not  on  the  record. 

[Erle,  O.J. —Calling  evidence  to  character  Is  op< 
tional  on  the  part  of  the  prisoner.  Does  he  not  ca'i 
it  subject  to  any  inquiry  that  may  be  raised !] 

Evidence  to  character  was  first  admitted  m/ator^^ 
vUoi,  at  a  time  when  a  great  proportion  of  offences 
were  capital,  for  the  purpose  of  guiding  the  executiTc, 
as  to  whether  sentence  of  death  should  be  eirried  oat, 
Regina  v.  Harris,  7  St.  Tr.  929. 
[WiLLES,  J.,  referred  to  Fitagames  Stephan's 
General  View  of  the  Crinunal  Law,  c  8,  p.  309.] 

As  to  the  second  question,  it  is  a  generd  role,  tliat 
whether  to  support  or  impeach  the  ekaracter  of  a 
defendant,  neither  can  any  specific  fact  nor  tBytliiuS 
of  Individual  knowledge,  be  given  in  etubno^ 

Johnson's  and  Webster's  Dictionsm^  9vh  roa 
"  character ; " 
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ffard^s  Ccue^  24  St  Tr.  1076  (Erakine's  defini* 
ticm  of  character) ; 

3  Stark.  £vid.  804  (3id  ed.) ; 

1  FhiUips,  Evid.  508  (8id  ed.) ; 

Best.  Evid.  826—829,  n.  254-286  (ed.  1855)  ; 

3  Benth.  Bat  Jnd.  BWd.  195  ; 

JZavT.  BoOnoood,  IS  St  Tr.  211  f 

J2»T.  J}aH9(n^  81  8t  Tr.  189,  190 ; 

JtexY.  Jmu8,  81  St  Tr.  810; 

MawKm  T.  ffarttink,  4  Esp.  102 ; 

AUamey-Cfeneral  v.  Siieheoekt  11  Jnr.  478. 
[Ea£S^  C.  J. — ^Loid  EUeaborongh  ezpreealy  sanctiona, 
in  the  passage  yoa  have  read  from  VuMmiiCs  Ccu^  the 
witness  giTing  evidence  from  his   personal  know- 
ledge.] 

[BLAOKBUfiN,  J.— Lord  EUenborongh  asks  the  qnes- 
Uon,  *'From  yonr  knowledge  of  Mr.  Davison's  cha- 
racter and  conduct,  do  you  think  him  capable  of  com- 
mitting a  fraud  ?"  ] 

(7.  rayfer  for  the  prosecntion. 

Evidence  is  clearly  admiasible  to  contradict  evidence 
of  good  character. 

[OooKBTTBN,  O.J.— We  ars  all  agreed  on  that 
point] 

[Mabtik,  B. — I  do  not  agree,  bnt  I  wiU  not  differ 
from  the  rest  of  the  Gonrt.  I  think  the  practice  of 
150  years  shonld  not  be  disregarded.] 

As  to  the  second  question,  there  is  no  mle  of  law  ex- 
cluding this  answer ;  and  as  every  mle  of  law  is  a  mle 
of  exclusion,  if  there  be  no  rale  it  is  admissible.  It  was 
aaid  that  the  witness  ou^t  to  have  been  stopped 
alter  the  first  part  of  Ids  answer.  Bnt  if  there  is  to  be 
a  local  limit,  where  is  the  line  to  be  drawn  t  The 
evidence  of  specific  facts,  and  that  drawn  from  indivi- 
dual opinion  are  placed  by  the  argument  on  the  other 
aide,  on  the  same  footing.  But  they  are  widely 
distinct  I  admit  that  the  evidence  of  specific  f^sts  is 
inadmissible ;  bnt  I  contend  that  evidence  of  indi- 
vidual opinion  is  admiasible  to  prove  the  character  of 
the  prisoner. 

[CocKBVBN,  C.J.—- Ton  are  using  '* character"  in 
the  sense  of  "  disposition."  General  evidence  to  cha- 
racter relates  to  the  prisoner's  conduct,  and  not  to  the 
tendency  of  his  mind^] 

His  conduct  is  the  result  of  that  tendency.  The 
foundation  of  evidence  to  character  is  the  knowledge 
acquired  of  the  disposition  and  tendency  of  the  accused 
person.  The  prisoner  raises  the  issue ;  he  says,  my 
tendency  is  such,  that  it  is  more  than  usually  im- 
probable that  I  should  commit  the  offence  with  which 
I  am  chaiged.  Beputation  is  merely  the  repetition 
of  the  judgment  of  others.  Is  the  individual  opinion 
and  observation  of  the  witness  himself  to  be  excluded 
from  that  judgment  ? 

Btx  V.  Jonm  (vbi  mipHlk\ 
is  the  only  authority  in  which  individual  opinion  is 
excluded.     If  the  witness  is  only  to  speak  from  the 
aggregete  opinion,  he  could  go  into  a  neighbourhood 


and  ooUect  evidence ;  bat  evidence  so  obtained  is  not 
admissible^ 

Mawaon  v.  Eartgink,  4  Esp.  102. 

[FoLiKXJK,  C.B.-*That  is  because  it  is  mere  hearsay. 
But  when  a  man  says,  I  have  lived  twenty  years  in 
the  neighbourhood  of  this  man,  and  his  character  is 
good,  he  speaks  to  a  &ct] 

If  this  is  law,  a  master  who  has  had  a  servant  many 
years  in  his  employ,  and  during  that  time  has  heard 
no  general  report  as  to  his  character,  would  not  be 
allowed  to  speak  as  to  his  individual  knowledge. 
What  is  really  in  question,  is  the  disposition  of  the 
prisoner ;  and  individual  opinion  is  stronger  evidence 
of  that  than  is  the  general  opinion  of  a  neighbourhood, 
Penny  v.  Watta,  2  De  G.  &  S.  525 ; 

1  Taylor  on  Evidence,  850  (4th  ed.) ; 

2  Starkie  on  Evidence,  808  ; 

Best  on  Evidence,  637,  s.  519  (ed.  1860) ; 
Beoo  V.  B(»rdy,  24  St  Tr.  1079  ; 
Hdfs  N.  P.  541  ; 
Jt  V.  Murphy,  19  St  Tr.  725. 

SUigh,  replied. 

CoCKBURN,  0.  J.— The  question  for  the  Court  in  this 
COM  is,  whether  an  answer  given  by  a  witness  called 
by  the  prosecution  to  rebut  the  evidence  of  general 
good  character  offered  by  the  defendant,  was  a  proper 
and  admissible  answer.  The  question  which  was 
asked  was,  <*  What  is  the  defendant's  general  character 
for  decency  and  morality  of  conduct  ? "  The  answer 
given  by  the  witness  was,  *<I  know  nothing  of  the 
neighbourhood's  opinion,  because  I  was  only  a  boy  at 
school  when  I  knew  him ;  but  my  own  opinion,  and 
the  opinion  of  my  brothers,  who  were  also  pupils  of 
his,  is,  that  his  character  is  that  of  a  man  capable  of 
the  grossest  indecency  and  the  most  flagrant  immo- 
rality." The  question  is,  was  that  answer  properly 
received  in  evidence  ?  I  am  of  opinion  that  it  ought 
not  to  have  been  received ;  and  that  the  convic- 
tion cannot  stand.  Two  questions  arise:  the  first, 
whether  when  evidence  of  good  character  has  been 
given  by  the  defendant,  evidence  of  bad  character 
is  admissible  to  rebut  it.  I  am  clearly  of  opinion 
that  such  evidence  may  be  received.  That  there  is  no 
experience  of  such  practice,  is  easily  explained.  It  is 
because  a  hint  from  the  counsel  for  the  prosecution 
that  the  evidence  to  character  adduced  on  behalf  of 
the  prisoner  will  be  met  by  a  rigid  cross-examination, 
or  by  counter  evidence,  is  sufficient  to  prevent  any 
such  evidence  being  offered.  But  when  we  are  asked 
whether  such  evidence  is  admissible,  speaking  logi- 
cally and  reasonably,  it  is  impossible  to  come  but  to 
(me  conclusion.  It  has  been  said  that  the  question  of 
the  prisoner  s  character  is  a  collateral  issue.  That  is 
hardly  so.  It  is  one  of  the  elements  of  the  case, 
which  the  jury  has  to  take  into  consideration  as  affect- 
ing the  probability  of  the  offence  having  been  com- 
mitted. That  being  the  case,  it  cannot  be  hold  that 
evidence  of  character  should  be  altogether  one-sided  : 
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that  the  prisoner  should  have  the  credit  of  assamed 
good  character,  which  the  prosecutor  is  not  at  liberty 
to  contradict 

The  second  question  is.  Whether  the  answer  given 
by  the  witness  in  this  case,  was  one  which  it  was 
proper  to  leave  to  the  jury  ?  It  strikes  me  that,  for 
the  consideration  of  this  question,  it  is  necessary  to 
determine  what  is  the  meaning  of  evidence  to  cha- 
racter. Now,  it  is  laid  down  in  the  books,  that  the 
prisoner  may  give  evidence  of  general  character.  I 
mean  of  reputation,  and  reputation  only.  I  quite 
agree  that  what  you  want  to  get  at  is  the  tendency  of 
the  prisoner's  mind,  but  the  only  way  the  law  allows 
you  to  get  at  it,  is  by  evidence  of  general  conduct. 
That  is  the  sense  in  which  the  word  character  ia  used 
in  all  the  text-books.  Mr.  Russell,  in  his  book  on  the 
Criminal  Law,  says  :  **  The  inquiry  must  also  be  made 
with  reference  to  the  general  character  of  the  prisoner, 
for  it  is  general  character  alone  which  can  afford  any 
test  of  general  conduct,  or  raise  a  presumption  that 
the  person  would  not  then  b^gin  to  act  an  unworthy 
part :  and,  therefore,  proof  of  particular  transactions, 
in  which  the  prisoner  may  have  been  concerned,  are 
not  admissible."— (Vol  2,  p.  784,  8rd  ed.) 

We  are  not  now  to  consider  whether  it  be  desirable 
that  the  law  of  England  should  be  altered.  It  may 
be,  that  it  would  be  expedient  to  import  into  our 
system  the  practice  of  some  other  countries ;  to  enter 
into  the  circumstances  of  the  former  life  of  the  prisoner, 
and  from  those  facts  to  raise  a  presumption  that  he 
was  a  person  likely  to  commit  the  crime  with  which  he 
was  charged;  or  it  might  be  desirable  to  allow 
evidence  of  specific  facts  to  be  given.  But  as  the  law 
stands,  no  one  could  contend  that  evidence  of  specific 
facts  is  admissible,  although  one  fact  would  weigh 
more  with  the  jury  than  any  evidence  of  general  repu- 
tation. The  fact  is,  that  this  part  of  our  law  is  an 
anomaly.  The  practice  which  precludes  the  prose- 
cutor from  entering  into  the  provious  bad  character  of 
the  prisoner,  arose  from  the  desire  of  giving  to  the 
prisoner  every  advantage.  The  prisoner  may  raise  the 
issue  of  character ;  but  the  evidence  must  be  confined 
to  evidence  of  reputation.  In  practice,  it  is  true,  the 
rule  is  somewhat  relaxed.  The  evidence  of  witnesses 
gains  weight  by  being  introduced  with  a  statement  of 
the  opportunity  they  have  had  for  forming  a  correct  judg- 
ment The  limit  in  practice  is,  perhaps,  sometimes  over- 
stepped; but  when  we  come  to  inquire  what  that 
limit  is,  it  is  dear  that  the  evidence  must  be  confined 
to  general  reputation,  and  that  individual  opinion  is 
not  admissible.  Suppose  a  witness  were  called,  who 
said,  "I  have  had  no  opportunity  of  judging  by 
general  reputation,  but  my  own  opinion  is,"  Ac.,  such 
evidence  would  not  be  received. 

This  is  the  rule  which  governs  the  prisoner*s  counsel 
in  examining  the  witnesses  to  character,  and  the  same 
rule  must  be  applied  to  evidence  called  to  rebut  the 
presumption  raised  by  the  prisoner  in  his  own  favour. 
In  the  prese"*  — -  ♦»»«  witness  at  once  disclaims  all 


knowledge  of  the  general  reputation  of  tlio  {Misoncf . 
His  answer,  in  fact,  comes  to  this  :  "In  my  opinion, 
the  prisoner's  disposition  is  such  as  to  make  it  pro- 
bable that  he  would  commit  an  offence  of  this  kind.** 
Such  an  answer  is  inadmissible.  An  objectionable 
answer  was  given  to  a  proper  question.  Had  ths 
Judge  stopped  this  answer,  or  told  the  jury  that  they 
must  dismiss  it  from  their  minds,  the  verdict  would 
not  have  been  affected.  But  sucli  was  not  the  case. 
I  offer  no  opinion  as  to  what  the  law  should  be,  I  take 
my  stand  on  it,  as  it  is.  I  find  it  universaUy  laid 
down  that  evidence  to  character  must  be  evidence  of 
general  reputation;  and  that  facts,  though  they 
would  be  much  stronger  evidence,  are  excluded.  I 
offer  no  opinion  as  to  whether  it  be  expedient  or 
not  I  deal  with  the  law  as  I  find  it  The  answer, 
therefore,  was  inadmissible,  and  the  conviction  must 
be  quashed. 

Erlk,  C.J. —I  agree  with  the  Lord  Chief  Justice 
in  many  parts  of  his  judgment.  I  agree  that  wit- 
nesses may  be  called  to  prove  that  the  character  givea 
to  a  prisoner  is  undeserved.  We  ought  to  be  regu- 
lated by  the  interests  of  truth,  and  if  the  prisoner 
calls  evidence  of  character  which  is  false,  that  evi- 
dence should  be  contradicted.  The  first  qu^tion, 
therefore,  should  be  answered  in  the  affirmative.  On 
the  second  question  I  do  not  agree  with  the  Loni 
Chief  Justice.  Individual  facts,  I  think,  should  be 
excluded.  I  do  not  stop  to  inquire  whether  an 
answer,  otherwise  unobjectionable,  but  having  some 
admixture  of  fact,  would  be  properly  received.  The 
important  question  is,  What  is  the  principle  upon  which 
evidence  to  character  is  admissible  I  I  am  of  opinioa 
that  evidence  of  character  is  admissible  for  the  par- 
pose  of  showing  the  disposition  of  the  person  accnsed, 
and  raising  a  presumption  from  that  dispoaition  that 
he  did  not  commit  the  crime  with  which  he  is 
charged.  That  disposition  may  be  ascertained  either 
from  the  personal  experience  of  the  witness  or  the 
general  opinion  of  others.  And  the  question  is, 
whether  the  Court  can  receive  with  regard  to  the  cha- 
racter of  the  accused,  the  personal  estimate  of  a 
witness  who  disclaims  all  knowledge  of  the  general 
opinion  of  the  neighbourhood.  In  my  opinion  evi- 
dence from  both  sources  is  admissible ;  that  from 
general  rumour,  and  that  which  is  derived  from  the 
personal  experience  of  those  who  have  the  opportu- 
nity of  observation.  I  never  heard  a  witness  ex- 
amined to  character  without  his  being  questioned  as 
to  his  personal  experience.  If  a  witness  were  to  say 
**  1  have  had  the  accused  in  my  service  twenty  years, 
but  I  never  heard  a  human  being  speak  of  him," 
according  to  the  Lord  Chief  Justice,  the  evidence 
of  that  witness  would  not  be  admissible.  But  per- 
sonal experience  givea  a  cogency  to  the  evidrace 
such  as  mere  report  can  never  impart  General 
rumour  is  the  general  inference  from  a  aomber  of 
specific  statements  ;  and  those  statemmiti  an  derived 
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from  personal  experience.  I  attach  veiy  considerable 
weight  to  this,  because  the  best  character  is  that 
which  is  least  talked  about. 

The  argument  of  Mr.  Taylor  commanded  my  assent, 
and  I  found  my  opinion  confirmed  by  the  case  of  iZ.  t. 
Davison  {ttbi  supra).  In  that  cose  eleven  witnesses 
were  called  to  character,  and  five  or  six  speak  to  their 
pcraonal  experience,  and  it  is  only  when  evidonee  of  a 
specific  fact  is  offered  tiutt  Loid  EilenboiODC^  inter- 
feres. It  istrae  that  the  answer  of  the  witaesB  in  this 
case  is  open  to  the  same  objection,  After  stating  his 
personal  flzpexience  ha  adds  a  6peoi£c  fact  But  I  do 
not  stop  minutely  to  «Dalyse  the  answer ;  the  genesal 
qaestion  is  one  of  gie«t.ix]rpartancQ.  I  am  of  opinion 
that  both  qneation  and  answer  in  1^  ^raaent  case 
were 


CocKBiritN,  C.J.  —  I  would  not  wish  to  say  any- 
thing in  reply  to  the  Lord  Chief  Justice  of  the  Common 
Fleas,  but  I  would  not  wish  it  to  be  supposed  that  I 
am  of  opinion  that  negative  evidence  should  be  ex- 
cluded. If  a  witness  were  to  say  **  I  have  known  the 
prisoner  twenty  years,  and  never  heard  anything 
against  Mm. "  That  is  the  best  evidence,  that  he ' 
bears  a  good  character.  On  the  first  point,  all  my 
Brothers  agree  :  and  on  the  second,  aU,  except  the 
Lord  Chief  Justice  of  the  Common  Pleas^  ajid  my 
Brother  Willes. 

Maatik,  3.— As  to  the  second  qnestioiiy  nrhether 
the  answer  of  the  ^witness  in  this  esMe  was  properly 
left  to  the  jury,  I  entirely  agree  with  the  Lord  Chief 
Justice  of  the  Queen's  Bench.  Had  the  deotsion  of 
the  &8t  question  dopendod  on  m^  I  should  have 
taken  time  to  DODsidfit.  The  ComnMnLsiw  of  England 
is  a  law  of  pfaefcice';  and  where  the  practice  is  bad. 
the  LeigislatiifiB  interferes.  When  a  (defendant  is 
indicted  iorm  offisnoe,  a  distinot  isBue  is  before  th£ 
Court,  and  to  Hhat  isaiie  the  evLienoe  annst  be  con- 
fined. Were  I  inquiiiing  simply  for  my  own  fiatis- 
f action  into  the  guilt  or  innocenoe  of  any  peraan,  mj 
first  inqviry  wonld  be  into  that  penon'fl  character. 
But  when  he  is  indicted,  that  inquiry  is  not 
allowed.  A  practice  has  arisen,  from  tiie  tendev- 
ness  our  law  feeU  for  the  d^endant,  of  allowing  him 
to  call  witneaaes  .to  chazacter.  But  jio  case  has  been 
cited  in  which  evidence  to  rebut  the  evidenoe  of 
good  character  has  been  admitted  ;  no  text-book  has 
been  quoted  to  Bupport  the  contentitm  that  it  is 


admissible.  This  absence  of  all  precedent  may  have 
arisen  from  the  causes  pointed  out  by  the  Lord  Chief 
Justice  of  the  Queen's  Bench.  I  think  it  might  have 
been  better  to  leave  the  law  as  it  stood, — an  anomaly. 
From  that  I  do  not  think  any  harm  could  have  arisen ; 
but  I  can  conceive  cases  in  which  far  too  much  weight 
may  be  given  to  evidence  of  bad  character.  No  doubt 
logically  this  evidence  is  admissible,  and  though  I 
think  ^e  practice  of  two  hundred  years  should  be 
supported,  yet  I  will  not  dissent  from  the  opinion  of 
the  rest  of  the  Couit. 

Willes,  J. — I  am  of  opinion  that  the  ruling  of  the 
learned  Judge  on  both  points  was  right.  I  sliould  be 
glad  if  the  Court  could  exclude  this  endence,  on  the 
grounds  stated  by  Martin,  B. ;  but  I  do  not  think 
they  can  do  so.  All  the  text-books,  Eoscoe,  Starkic, 
and  Phillips,  show  that  it  has  been  the  practice  to 
admit  such  evidence.  On  the  socon^d  question,  I  agree 
with  the  Lord  Chief  Justice  of  the  Common  Pleas.  I 
feel  bound  to  deliver  my  opinion  at  length,  why  it  is 
that  evidence  of  character  is  admissible.  It  does  not 
raise  a  collateral  issue  ;  it  is,  on  the  contrary,  evidence 
strictly  relevant  to  the  issue.  It  is  true  that  the  pro- 
secution cannot  raise  that  issue ;  Sorifit  were  allowed 
to  do  so,  we  should  have  the  whole  life  of  the  prisoner 
ripped  up,  and  a  man  would  be  overwhelmed  by 
prejudice,  instead  of  being  convicted  on  direct  evi- 
dence. The  really  material  question  is,  whether  the 
character  or  disposition  of  the  prisoner  is  such  as  to 
make  it  probable  he  would  commit  the  crime  with 
whicfh  he  is  charged.  Evidence  of  particular  facts  are 
excluded, — first,  because  they  are  irrelevant,  and  also 
because  no  notice  has  been  given  to  the  prisoner  of 
any  specific  charge  against  him.  The  evidence  of  cha- 
racter is  derived  either  from  general  rumour,  or  from 
individual  judgment,  and  the  latter  is  the  better  kind. 
In  the  ordinary  transactions  of  life  we  see  this  opinion 
acted  on ;  for  the  character  of  a  servant  you  apply  to 
the  master,  and  for  that  of  a  child  to  its  teachers.  In 
this  answer  the  witness  speaks  first  from  his  own 
judgment,  and  secondly  from  reputation,  which  is 
evidence  of  the  judgment  of  others.  I  am  of  opinion 
that  this  answer  was  admissible. 

CooKBU&N,  C.J.,  added,  that  fiyles,  J.«  who  was  at 
Chambers,  and  had  heard  part  of  the  argument,  agreed 
with  the  majority  of  the  Court  cm  both  points. 

Conviction  quashed. 


Vol.  r. 
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House  of  Lords,   j   Gann    v.   The   Company 
13,  14  July,  1864.      [       of    Free    Fishebs    of 
3  March,  1865.        '       Whitstable. 

PrcserU—Taz  Lord  Chancellor,  Lord  Wknslky- 
dale,  and  Lord  Chelmsford. 

Watercourses — Fublic  Eight  of  Navigation — 
Ownership  of  Soil  of  Estuaries — Anchorage 
Dues — Several  Fishery — Illegal  Prescription, 

The  ownership  of  the  soil  of  navigdbU  rivers  and 
estuaries  which  is  vested  in  the  Crown,  is,  and  always 
has  been,  subject  to  the  public  right  of  navigation. 

No  grant  of  the  bed  of  a  river  or  estuary  oould,  even 
before  Magna  Charta,  ham  been  made  by  the  Crown, 
except  subject  to  such  right, 

A  claim  to  levy  toll,  by  virtue  of  the  ownership  of  the 
Mil  of  an  estuary,  from  ships  casting  anchor  on  such 
soil,  where  no  special  consideration  is  offered  in  return 
for  such  toll,  is  bad,  and  cannot  be  supported  by  any 
length  of  enjoyment. 

This  was  an  appeal,  on  a  special  oase,  from  a  de- 
cision of  the  Court  of  Fzchequer  Chamber  (reported 

I  N.  B.  397 ;  s.  c.  13  C.  B.  (n.  6.)  853),  affirming  a 
decision  of  the  Court  of  Common  Pleas  (reported 

II  C.  B.  (N.  8.)  887). 

The  action  was  brought  to  try  the  right  of  the 
respondents,  a  company  incorporated  by  the  83rd 
Geo.  3,  c.  zlii.,  under  the  name  of  "  The  Company  of 
Free  Fishers  and  Dredgers  of  Whitstable,  in  the 
County  of  Kent,"  to  try  their  right  to  receive  a  pay- 
ment of  one  shilling  for  every  vessel  anchoring  on 
certain  land,  covered  with  sea,  the  soil  of  which  was 
claimed  by  them. 

The  material  facts  upon  which  the  respondents 
based  their  claim,  were  as  follows— 

Pi'cvious  to  the  execution  of  certain  indentures, 
dated  in  October,  1792,  the  fee  simple  of  the  manor  of 
Whitstable,  which  included  the  fishery  of  Whitstable, 
being  a  royalty  of  fishery  or  oyster-dredging  within 
the  manor,  was  vested  in  Edward  Foord  and  James 
Smith,  as  tenants  in  common. 

By  indentures  of  lease  and  release,  dated  respec- 
tively the  24th  and  25th  of  October,  1792,  after 
reciting,  that,  within  the  manor  of  Whitstable,  there 
was,  and  for  many  hundred  years  then  last  past  there 
had  been,  a  fishery  for  the  growth  and  improvement 
of  oysters,  extending  from  the  sea-beach  for  a  very 
considerable  distance  into  the  sea,  partition  was  made 
of  the  manor,  whereby  so  much  thereof  as  consisted  of 
"all  the  said  royalty  of  fishery  or  oyster-dredging, 
and  the  right  of  taking  oysters  and  other  fish  within 


the  said  manor,  and  all  the  ground  and  soil  of  the  said 
fishery  extending  as  hereinafter  is  mentioned,  and  ib) 
the  customary  payments  usually  and  of  right  made  to 
the  lord  of  the  said  manor,  for  or  on  account  of  the 
anchorage  of  any  ship  or  vessel,  or  for  the  landing  of 
any  goods  or  merchandise  within  the  said  manor,  or 
for  the  admission  of  freemen,  or  other  payments  for 
the  regulation  of  the  freemen  and  fishery  there,  and  all 
other  payments  for  the  regulation  whatsoever  at  the 
Water  Court  of  free  dredgers  there,  and  all  such  hke 
payments,  and  all  manner  of  forfeitures,  articles,  and 
things  which  of  right  belong  unto,  and  are  the  pro- 
perty of  the  lord  of  the  said  manor,  by  reason  of  any 
wrecks  of  the  sea,  or  other  such  like  rights  and  for- 
feitures arising  within  the  limits  of  tiie  sea-beach 
aforesaid,  and  all  remedies  for  the  recovery  of  the  siid 
premises  respectively,"  was  conveyed  to  Thomas 
Foord  in  fee,  by  whom  the  same  was  subsequently  con- 
veyed to  the  respondents  in  fee. 

The  deed  of  the  25th  of  October,  1792,  pro?idei 
that,  in  order  to  ascertain  the  boundary  of  the  said 
oyster-fishery,  and  how  fiir  the  right  of  Thomas  Fooid 
and  his  heirs  therein  should  extend,  from  thenceforth 
the  south  and  south-east  sides  of  the  sea-beech  at 
Whitstable,  as  the  same  should  from  time  to  time  be 
thrown  up  by  the  sea,  should  be  taken  as  the  bonndair 
between  the  lands  of  Thomas  Foord  and  the  lands  of 
the  other  parties  thereto ;  and  that  such  sea-beach, 
and  all  the  lands  and  grounds  from  thence  into  the 
sea,  as  far  as  the  fishery  extended,  whether  the  same 
should  be  more  or  less  than  the  quantity  of  land  thea 
belonging  to  the  fishery,  should  be  held  by,  andbe  the 
property  of  Thomas  Foord. 

This  provision  was  adopted,  by  reference,  in  the 
deed  by  which  the  fishery  was  conveyed  by  Foord  to 
the  respondents. 

The  case,  which  was  settled  by  the  parties,  farther 
stated,  that  the  appellant  was  tiie  owner  of  a  vessel 
called  <*  The  Amoret,**  and  that  on  the  29th  of  Sep- 
tember, 1860,  the  vessel  cast  anchor  at  Whitstable,  on 
the  land  covered  by  the  water  of  the  sea,  and  belov 
low-water  m&rk ;  but  that  the  spot  where  the  vessel  so 
anchored  was  within  that  portion  of  the  manor  of 
Whitstable  and  the  aforesaid  fishery,  which  ^^ 
claimed  by  the  respondents  under  the  above  deeds, 
and  under  the  circumstances  therein  stated,  as  thoir 
soil  and  freehold ;  that  the  respondents'  oyster-beds 
extended  from  the  shore  for  about  two  miles  out  to 
sea ;  and  that  the  vessel  was  anchored  aboat  half  a 
mUe  from  the  shore  upon  part  of  the  land  claimed  by 
the  respondents,  but  not  then  used  as  oyster-beds. 

The  respondents'  claim  was  for  one  shiDii^g  for  thf 
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anchoring  on  the  soil,  which  they  alleged  to  be  theirs. 
The  respondents  gave  evidence  to  prove,  and  the  jury 
found,  that  from  1775,  continually  down  to  the  present 
time,  they  and  those  under  whom  they  derived  title 
had  from  time  to  time  claimed  as  of  right  to  take,  and 
had  taken,  the  sum  of  one  shilling  from  vessels  casting 
anchor  within  that  portion  of  the  manor  on  which 
•*The  Amoret "  had  cast  anchor,  and  that  they  claimed 
to  take  it  as  a  customary  payment  for  such  use  of  the 
soil. 

The  Court  of  Common  Pleas  held  that  the  Crown 
might  lawfully  have  made  a  grant  of  the  soil  of  the 
sea-shore,  and  of  the  right  to  anchorage ;  and  that  the 
evidence  was  sufficient  to  justify  the  presumption  of 
the  claim  having  a  legal  origin  ;  and,  further,  that  the 
right  to  the  anchorage  was  not  destroyed  by  the 
severance  of  the  marine  from  the  terrestrial  part  of 
the  manor. 

From  this  decision  the  appellant  appealed  to  the 
Court  of  Exchequer  Chamber.  The  appeal  was  heard 
on  the  2Sth  of  November,  1862,  before  Pollock,  C.B., 
Channell,  B.,  Wightman,  Blackburn,  and  Mellor,  JJ., 
who  unanimously  affirmed  the  judgment  of  the  Court 
below. 

Prentice,  in  support  of  the  appeal. 

lat.  Anchorage  can  only  be  claimed  in  respect  of  a 
harbour  or  haven.  All  the  definitions  of  the  term 
show  that, 

Wliarton's  Law  Lexicon,  and  Todd's  Johnson's 
Dictionary,  sub  voce  *'  anchorage." 
So  Hale,  Jk  Portibus  Maru,  p.  74,  whereas  he  makes 
no  mention  of  anchorage  in  his  treatise,  DtJurt  Maris 
<see  p.  36). 

[The  Lord  Chancellor  inquired,  what  might  be 
the  meaning  of  the  expression  in  Hale,  Dt  Portibus, 
74 — "  When  a  ship  *  at  full  sea  *  casts  anchor." 

Ciark,  ainieua  euricc,  suggested  that  the  analogy  of 
the  French  expression,  pleine  rner,  and  the  context, 
showed  that  the  passage  referred  to  a  ship  at  high 
water  casting  anchor  on  ground  between  high  and  low 
water-mark. 

His  Lordship  approved  of  the  explanation.] 
The  anchor  here,  no  doubt,  was  cast  within  the 
limits  of  the  port  of  Faversham ;  but  the  respondents 
do  not  pretend  to  be  owners  of  that  harbour. 

2  Callis  on  Sewers,  53, 

lays  clown  that  a  subject  cannot  claim  the  soil  of  the 
sea  below  low*water  mark ;  but  even  if  that  were 
otherwise,  it  is  clear  that  the  Crown  never  could,  at 
any  time,  either  since  Magna  Charta  or  before  it,  have 
made  any  grant  of  the  soil,  either  of  the  sea  or  of  a 
navigable  river,  except  subject  to  the  jus  pMicum 
navigandif 

3  Kent's  Comm.  521,  522  note ; 
Chitty's  Prerogatives  of  the  Crown,  143 ; 
Attorney-General  v.  Surridffe,  10  Price,  850. 

[The  Lord  Chancixloe  inquired  if  there  was  any 
case  where  nets  pitched  by  virtue  of  a  several  fishery 


had  been  injured  by  a  ship  passing  without  any  fault 
or  negligence  on  the  part  of  the  ship. 

Lord  Chelmsford. — ^That  was  exactly  what  hap- 
pened in  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  889  ; 
and  there  the  ship  was  held  not  liable.] 

8rd.  No  toll  can  bo  taken  on  the  sea,  or  on  a 
navigable  river,  except  where  some  quid  pro  quo, — 
some  corresponding  coiiMderation,  connected  with 
the  payment  of  the  toll,  is  given  in  exchange, 
which  consideration  enures  for  the  benefit  of  those 
from  whom  the  toll  is  levied  :  as  in  the  case  of  a 
harbour. 

Com.  Dig.  "ToUs  "  C,  citing  1  Vent.  71 ;  and  1 

Mod.  71  and  104  ; 
Bac.  Abr.  "  Customs  "D. ; 
Warren  v.  Prideaux,  1  Mod.  104. 
A  prescription  to  take  tolls  from  ships  for  merely 
passing  a  navigable  river  is  absolutely  bad  for  want  of 
consideration,  because  passing  and  re-passing  is  of 
right  to  all ;  and  no  length  of  time  cau  make  such  a 
claim  valid. 

Mayor  of  Nottingham  v.  Lambert,  WiUes,  111 ; 
Com.  Dig.  **  Prerogatives"  D.  48. 
We  admit  that  the  Crown  may  create  a  harbour, 
and  may  thereby  get  the  right  to  charge  tolls  for  the 
use  thereof— 

Mayor  of  Bxekr  v.  Warrm,  5  Q.  B.  778  ; 
Case  of  the  London  Wharves,  1  Wm.  BL  581. 
Payment  of  tolls  for  the  use  of  a  harbour  is  a  reason- 
able restriction  on  the  Bubject*s  right  of  fr^e  naviga- 
tion, and  for  his  own  benefit.  Hero,  the  respondents 
do  not  pretend  to  be  owners  of  the  harbour  within 
which  the  fishery  is  situate :  they  simply  claim  by 
virtue  of  the  grant  of  the  manor  and  the  fishery  to 
chaige  a  toll  upon  every  vessel  anchoring  within  the 
limits  of  their  fishery,  for  whatever  purpose  the  vessel 
may  anchor.  The  right  to  cast  anchor  is  a  necessary 
incident  to  the  right  of  navigation,  and  if  the  public 
have  a  right  to  cast  anchor,  as  incident  to  the  right  o£ 
navigation,  how  can  they  be  made  to  pay  for  that 
right  which  they  had  before  ? 

He  then  commented  on  the  judgment  of  the  Court 
of  Common  Pleas,  which,  he  insisted,  assumed  the 
whole  question.  He  also  showed  that  the  allegation^ 
made  there,  that  the  Act,  by  which  the  respondents 
were  incorporated,  confirmed  the  deeds  whereby  the 
soil  of  the  fishery  was  vested  in  them,  was  erroneous, 
as  the  Act  only  gave  them  liberty  to  fish.  He  con- 
tended further,  that  the  consideration  of  the  main- 
tenance of  the  fishery,  relied  upon  by  the  Court,  would 
not  support  the  toll. 

With  regard  to  the  judgment  of  the  Court  of  Ex- 
chequer Chamber,  he  denied  that  the  appellant  derived 
such  a  particular  benefit  by  anchoring  in  the  fishery 
as  would  support  a  toll,  as  he  always  had  the  right  so 
to  do. 

He  gave  up  the  point  of  the  personal  exemption  of 
the  appellant,  by  virtue  of  the  charters  of  the  Cinque 
Ports,  which  was  urged  in  the  Courts  below. 
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Meadows  White,  on  the  same  side,  cited, 
Somerset  v.  Fogioell,  <5  B.  ft  €.  875, 
as  to  the  grant  of  a  fishery  not  passing  the  soil ;  and 
commented  npon, 

Scriv.  Copyholds,  666. 
He  insisted  that,  by  the  laws  of  England,  Scotland, 
and  America,  the  right  of  navigation  iras  paramcnmt 
to  the  right  of  fishing. 
As  to  Scotland — 
Bell,  s.  645,  646  ; 

Erskine's  Instit.  b.  2,  tit  vi.  s.  17. 
As  to  America — 

MarHn  v.  Wadddl,  16  Peters,  U.  S.  Bep,  869 ; 

cited  in  Angell's  Titlal  Waters,  42  ; 
Den  V.  Jersey  CompoMy^  15  Howard,  Rep.  (y.  s.) 

426; 
Post  V.  Mun,  1  Sonth's  K  Jersey  Kep.  61 ;  cited 
in  Angell's  Tidal  Rivers,  61  ; 
where  a  &hip  was  held  not  liable  for  injuring  nets,  no 
wanton  negligence  being  proved. 

As  to  the  law  in  England  having  been  such,  even 
before  Magna  Chaita, 

Williaim  v.  Wilcox,  8  Ad.  ft  £.  333 ; 
Hale's  De  Jure  Maris,  22. 
As  to  the  oonsidcFationnecessaiy  to  sopport  a  toll — 
Bell,  8.  654  ; 

Pdham  V.  Pidceragai,  1  T.  R.  669 ; 
and  distingnished, 

FalmoiUh  t.  Oeor^,  i  Bing.  286. 
As  to  the  right  of  anchoring  for  conrenience,  lie 
referred  to  a  case  cited  1  Gamp.  517  note. 

He  distinguished  the  case  of  stallage  and  pickago  as 
involving  the  use  of  prtvate  soil  for  puiposes  not 
publitijurii, 

Ma99r  </  N^rthan^Bton  ▼.  Ward,  Stra.  1288. 

Ltak,  Q,C.t  Denman,  (I.C.,  and  yeedham,  ior  tiie 
respondents,  after  urging  that  the  question  was,  what 
eoiUd  be  claimed  hf  prescription,  and  not  wluct  could 
now  be  granted  by  the  Crown,  and  that  the  case  was 
not  to  be  determined  by  the  rights  of  the  Grown  as 
now  defined,  and  after  pointing  out  that  the  finding  of 
the  jury  was  in  ^ect  that  the  custom  was  iaune- 
morial,  aigaed— 

1st.  That  the  Crown,  bef4a»  Magna  Charta,  oonld 
have  nade  a  grant  of  the  soil  of  an  estmuy,  and  that, 
therefore,  it  oould  be  now  daimed  by  a  subject  hj 
prescription, 

Hala,  De  Jore  Maris,  SI. 

2nd.  That  the  rjjght  of  navigation  merely  invdwd 
the  right  of  free  passage, 

Hale^  De  Jure  Maxu^  86, 
not  that  of  anehoiifig,  and  that  no  case  went  ao  hi 
as  that 

3rd.  That  the  respondents  niade  no  claim  lor 
anchoring  in  stress  of  weather,  but  only  for  voluntsiy 
anchoring. 

4th.  That  anchorage  might  be  taken  by  the  owner 
of  the  soil  by  virtue  of  such  ownership,  though  he 


was  not  the  owner  of  the  harbour,  and  thao^  the 
diip  doTved  no  benefit  (rom  the  harbour,  and  that 
sudi  right  would  not  necessarily  be  confined  within 
the  limits  of  the  harbour. 

5tL  That  no  particular  consideration  was  necessary, 
and  that  such  a  general  consideration  as  the  main- 
tenance of  the  fishery  woald  support  the  tolL 

Prentice,  in  reply. 

8  March,  1865. 

The  Lord  Chaxczllob,  after  stating  the  nature  t^ 
the  question  at  issuer  and  observing  that  it  was 
admitted,  in  effiBet»  ^^i^  the  respondents'  claim  had 
been  made  firam  time  irameniorial,  and  tiiat  the  appd- 
lant's  anchor  had  been  cast  within  the  hmits  of  the 
respondents'  fishery,  aaid,  that  the  q[nfestum  appeared 
to  him  to  depend  ^on  priadples  which  had.  been 
long  settled.  The  bed  of  all  navigable  rivers,  where 
the  tide  flowed  and  re-flowed,  and  of  all  ostoaries  and 
ams  of  the  aea,  was  undonhtedly  vested  in  the  Crown, 
but  snchownetddp  was  ao  Tested  forfhe  benefit  of  the 
sui^eet,  and  ao  as  not  to  derogate  from  or  tnterfen 
with  the  subject's  ri^t  of  free  navigation.  The  right 
of  anchoring  was  a  necessary  part  of  the  right  of 
navigation.  If  the  Crown  were  to  make  any  grant  of 
the  soil  of  an  estuaiy  or  navigable  river,  it  could 
only  make  such  grant  subject  to  the  public  right  of 
navigation ;  no  one  could  make  any  claim  by  -virtoe 
of  such  a  giant  ns  would  in  any  way  interfere  with 
that  right,  even  if  it  had  been  expressly  granted  to 
him.  The  respondents  laid  claim  to  a  portion  of  the 
soil  below  low- water  mark,  and,  as  incidental  theretts 
claimed  to  levy  a  toU  which  would  interfere  with  the 
ei^oyment  of  that  r^^t  of  free  navigation,  anbjoet  to 
which  their  original  grant  must  have  been  made.  The 
toU  in  question  conld  Aot  he  supported  by  the  mere 
ownership  of  the  soiL  If  the  claim  had  been  to  levy 
toll  for  andwrrag  wil^nn  the  limits  of  a  port  or 
harbovr,  or  if  some  letom  had  been  offend  m  the 
shape  of  special  advantages  to  navigation,  in  rei^eet 
of  which  Ihn  toQ  was  cldmed,  the  respondents'  lAum 
might  have  been  supported ;  but  nothing  of  the  land 
appeared.  His  Lordship  eould  not  soppose  that  the 
estabHdnnent  of  oyster-beds  for  Ihe  piivale  esKiln- 
ment  of  individuils  ooidd  be  regarded  by  the  law  as 
an  equivalent  to  the  pubfic  for  the  impoeltion  of  a  tax 
upon  navigation,  nor  could  such  a  return  tie  inferred 
from  the  moe  fact  of  the  claim  having  been  made 
firam  time  imsMraoiiid ;  and,  in  ftot,  the  claim  was 
not  based  upon  the  j^ounds  of  any  anch  retain,  or  ef 
^iiB  ownership  of  n  port  or  harbour,  hot  was  anrdy 
insisted  on  as  incidoatal  to  the  ownership  of  a  oeztun 
poition  of  the  aoiL  Anterior  to  Magna  Charta  a 
sereral  fishery  in  the  open  sea  might  havo  been 
granted  by  the  Crown  to  m  'subject,  and  anch  grant 
might  have  inchided  a  portion  of  the  soil  as  a  neces- 
sary or  convenient  incident  to  the  flduiy,  hst  such 
grant  nmst  hare  been  made  subject  to  the  pnUie  rzglit 
of  navigation.     His  Lordship  Ihen  reiBmd  t»  the 
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judgment  in  Mayor  of  Colchester  v.  Brooke  {loc  eiL), 
and  commented  on  the  judgment  of  the  Court  below, 
and  said  that,  with  all  deference  to  the  opinions  of  the 
learned  Judges  below,  they  appeared  to  hun  to  have 
fallen  into  error  through  not  seeing  that  any  grant  of 
the  soil  must  have  been  made  subject  to  that  right  of 
navigation  to  which  anchoring  is  incident.  There  was 
no  warrant  for  aAgnTning  that  any  gift  was  here  made 
to  the  public  in  return  for  the  tolL  His  Loidship 
thought  that  anew  trial  was  unnecessary,  and  that  the 
judgment  of  the  Court  below  must  be  reversed. 

LoBi>  WBStaiXTDALE  expressed  some  dissatisfac- 
tion at  the  manner  in  which  the  case  had  been  stated, 
and  said,  tiiiat  his  own  impression  had  been  in  favour  of 
further  inquiry,  and  that  with  that  object  he  had  wished 
that  a  new  trial  should  be  directed.  It  appeared  to  him 
that  it  was  quite  possible  consirtently  with  the  allega- 
tions on  the  record,  that  there  might  be  a  considera- 
tion sufficient  to  support  the  toll.  The  payment  was 
proved  to  have  been  made  for  nearly  ninety  years — 
every  presumption  was  in  favour  of  its  having  been 
made  from  time  immemorial.  It  was  not  possible  to 
hold  that  the  Crown  could  make  a  grant  of  an  arm  of 
the  sea  so  as  to  deprive  the  subject  of  his  ri^  of 
anchorage  without  some  evidence  of  a  compensation 
in  return.  There  was  no  sufficient  evidence  oC  snch 
compensation  in  the  facts  stated  on  the  record, 
thought  it  was  quite  possible,  consistently  with  what 
was  stated,  that  there  might  have  been  some.  It 
wajB  unfortunate  that  the  strict  rules  of  pleading  ap- 
plicable to  proceedings  by  way  of  a  bill  of  exceptions 
had  given  way  to  the  loose  statements  of  facts  admis- 
sible in  a  special  case.  His  Lordship,  after  going 
through  the  &cts  of  the  case,  remarked  that  the  case 
did  not  state  exactly  where  the  anchor  was  cast,  nor 
whether  the  anchor  had  been  cast  under  stress  of  weather 
or  not,  but  that  it  was  unnecessary  to  decide  whether 
tlie  vessel  was  in  peril  or  not,  as  even  if  the  grant 
under  which  the  respondents  claimed,  was  rightly 
presumed  to  date  before  Magna  Charta,  yet  that  grant 
must  be  taken  to  be  subject  to  the  right  of  naviga- 
tion, unless  some  consideratiott  for  the  toD  oould  be 
shown  to  be  given  to  the  pnblic.  It  mi^t  be  that 
the  estabfishment  and  maintenanee  of  the  fishery 
might  justify  the  toIL  His  Lordship,  after  referring 
to  the  directions  of  Coltman,  J.,  in  Mayor  qfCokkes" 
tcr  T.  Brooke  (loe,  ciL),  said  that,  though  he  had 
thought  that  on  the  pleadings  there  might  have 
been  some  consideration,  yet,  as  the  other  noble 
Lords  thought,  that  on  the  admissions  it  was  esta- 
blished that  there  was  no  soffidant  consideiation, 
he  woold  yield  to  their  opinion. 

Lord  Chelmsford  said,  that  the  principal  ques- 
tion was,  whether  the  respondents,  as  owners  of  the 
fishery,  were  entitled  to  demand  a  toll  from  the  ap- 
pellant for  having  cast  anchor  within  the  limits  of 
their  fishery,  their  title  to  such  payment  being  de- 
rived from  the  lords  of  the  manor.    The  special  case 


did  not  state  whether  the  claim  applied  to  all  vessels 
whether  driven  to  anchor  by  necessity  or  not,  nor  was 
it  stated  whether  the  soil  actually  belonged  to  the 
respondents  or  not,  but  only  that  it  was  claimed  by 
them.  The  counsel,  however,  on  both  sides  wished 
to  have  the  question  decided,  whether  the  claim  could 
have  a  lawful  origin  or  not.  As  to  the  claim  being 
made  in  respect  of  anchoring  within  a  port,  because 
the  ground  in  question  was  within  the  limits  of  the 
harbour  of  Faversham,  that  point  had  not  been  raised 
in  the  Court  below,  and  conld  not  be  maintained,  as 
the  resx>ondents  were  not  owners  of  the  harbour,  and 
the  anchorage  due  was  not  in  fact  claimed  in  respect 
of  a  port. 

The  question  simply  was,  Whether,  at  any  time,  the 
Crown  could  have  imposed  on  a  subject  a  toll  for 
anchoring  within  the  limits  of  the  Crown's  ownership, 
withont  offering  any  other  consideration,  except  the 
mere  use  of  the  soil  for  that  purpose?  Chief-Justice 
Erie,  in  the  Court  below,  had  said,  "  The  soil  under  the 
sea  is  vested  in  the  Grown,  to  the  extent  of  three  miles 
from  the  shore  ;  and  if  such  soil  had  been  granted  by 
the  Crown,  it  might  well  be  that  the  right  to  take  one 
shilling  for  anchorage  toll  for  the  use  of  such  soil, 
might  have  been  granted  also."  But  it  was  not  to  be 
assumed  as  unquestionable,  that  the  bed  of  the  sea 
was  to  such  an  extent  the  property  of  the  Crown,  as  to 
justify  the  Crown  in  levying  toll  for  casting  anchor 
therein.  The  ownership  of  the  Crown,  according  to 
the  text  writers,  only  extended  to  the  soil  between  high- 
and  low-water  mark  :  the  doctrine  that  the  Crown  was 
possessed  of  the  soil  to  the  extent  of  three  miles  out  to 
sea,  was  merely  a  principle  of  international  law.  The 
question  was,  Whether,  even  within  the  limits  of  low- 
water  mark,  the  Crown's  ownership  of  the  soil  would 
justify  such  a  toU  ?  The  Court  below  admitted  that 
there  was  a  paramount  right  of  navigation  in  the  sea, 
in  the  arms  of  the  sea,  and  in  navigable  rivers.  If  so, 
it  was  not  easy  to  see  how  the  public  could  be  made  to 
pay  for  the  exeroise  of  that  right.  The  respondents, 
therefore,  were  driven  to  say,  either  that  they  gave 
some  special  consideration  in  return  for  the  toll,  or 
that  anchoring  was  not  a  necessary  incident  to  the 
right  of  navigation. 

It  was  contended,  that  the  use  of  the  ground  was  a 
sufficient  consideration  ;  but  that  was  not  so.  Ancho- 
rage was  always  claimed  in  respect  of  a  harbour,  as 
clearly  appeared  from  the  passages  of  Lord  Hale's 
works  which  had  been  cited,  and  in  respect  of  a  haven 
only  where  it  was  within  the  limits  of  a  port.  Mr. 
Justice  Williams  had  quoted  a  passage  from  Lord 
Hale,  p.  73  (31  L.  J.  C.  P.  880),  as  establishing,  that 
if  a  subject  had  a  royal  grant,  he  might  take  a  toll ; 
but  his  Lordship  could  not  agree  with  that  construc- 
tion of  the  passage  in  question  :  he  thought  it  only 
established,  that  without  a  grant  a  subject  could  not 
have  a  harbour,  and  that  without  a  harbour,  there 
could  be  no  anchorage.  The  necessity  of  finding  some 
quid  fro  qw>  to  support  the  toll,  had  driven  the  res- 
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pondents  to  say,  that  the  maintenance  of  the  fishery 
was  a  sufficient  consideration;  but  his  Lordship 
thought  that  a  benefit  so  vague,  and  so  wholly  uncon- 
nected with  navigation,  could  not  support  a  local  pay- 
ment. It  was  the  undoubted  right  of  the  public  to 
navigate  the  sea  without  making  any  payment,  except 
in  respect  of  some  special  consideration,  which  the  use 
of  the  soil  was  not,  unless  anchoring  was  not  to  be 
considered  as  incident  to  navigation,  which  could 
hardly  be  contended. 

Minute, — Judgment  reversed. 


Attorney-General  v. 
Lord  Seftox. 


House  of  Lords. 

30  May,  3  June,  1864. 
5  March,  1865. 

Present— The  Lord  Chancellor,  Lord  Wensley- 
DALE,  and  Lord  Chelmsford. 

Succession  Duty^lS  <(;  17  Vict  c.  51,  ss.  2, 10, 
20,  21— Real  Estate— Time  at  which  tlie 
Value  of  the  Property  must  be  calculated — 
"  Annual  Value  " — Land  at  Time  of  Succe&- 
don  Unproiluctive  and  of  No  Marketable 
Value — Subsequent  Sale  as  Building  Land, 

S  succeeded  to  certain  lands  adjoining  a  large  town^ 
which  were  waste  and  unproductive.  It  vxts  admitted  by 
the  Croum,  that  at  the  time  of  the  succession^  the  property 
could  neither  he  let  'iwr  sold.  Subsequently  it  became 
valuable  as  building  landy  and  toas  sold  aa  such,  when 
the  Crown  made  a  claim  to  succession  duty  on  such 
vahu:  — 

Held,  affirming  the  judgment  of  the  Court  below^  that 
sucli  claim  could  not  be  sustained,  iTUismtich  as  the  duty 
must  be  calculated  with  reference  to  the  value  of  the 
property  at  the  time  of  the  death,  and  not  with  reference 
to  any  future  or  prospective  value. 

Qusere,  Whether,  in  cases  where  land  does  not  yield 
any  actual  annual  income,  hut  has  a  saleable  value, 
succession  duty  fnay  be  assessed  upon  the  amount  which 
it  would  fetch,  if  sold  at  the  time  of  the  death. 

This  was  an  appeal  from  a  judgment  of  the  Court  of 
Exchequer  upon  an  information  in  Equity  by  the 
Crown,  to  recover  succession  duty  from  the  respondent 
in  respect  of  certain  lands  left  to  him  by  his  father's 
will. 

The  case  is  reported,  2  Hurlst.  &  C.  362,  and  3  N. 
R.  45. 

The  material  facts  were  as  follows^ 

Upon  the  death  of  the  late  Earl  of  Sefton,  in  August, 
1855,  and  under  the  disposition  made  by  his  will,  the 
respondent  became  entitled  to  certain  real  property, 
in  respect  of  the  greater  part  of  which  he  admitted  he 
was  liable  to  pay,  and  actually  did  pay  succession 
duty  as  upon  a  succession  derived  from  his  father,  but 
in  respect  of  the  residue  of  such  real  property,  consist- 
ing of  certain  plots  of  land  near  Liverpool,  he  declined 


to  pay  any  succession  duty,  on  the  ground  that  at  the 
time  of  the  death  of  his  father,  and  of  his  becoming 
entitled,  the  land  in  question  was  wholly  unprodactir: 
and  valueless.  Some  discussion  took  place  bettree:: 
the  respondent  and  the  Commissioners  of  Inland 
Revenue  with  reference  to  this  land,  and  ultinutilj 
the  respondent  delivered  to  the  Commissioiiers  a: 
account  for  assessment,  which  was  accompanied  1  y  a 
notice  in  the  following  terms — 

"2nd  of  Apia,  1857. 
**  I  hereby  give  you  notice  that  the  several  plou  'vf 
land  specified  in  the  schedule  (E)  hereto  annex^i, 
forming  a  part  of  the  Toxteth  Park  Estate,  deTistir 
me  by  the  will  of  the  kte  Charles  William  Earl  >f 
Sefton,  deceased,  are  not  comprised  in  the  retain  thL^ 
day  made  by  me  pursuant  to  the  Succession  Dotr 
Act,  1853,  inasmuch  as  the  same  plots  of  land  Ixi:: 
wholly  unoccupied  and  unproductive,  and  notcaj^.i 
of  yielding  income  fluctuating  or  otherwise,  I  ^i 
advised  that  no  succession  duty  is  or  will  be  ptr&bi!! 
thereon. 

"  Seftox. 
<'  To  the  Commissioners  of  Inland  Revenue." 
After  receiving  this  notice,  Mr.  Trevor,  the  Codj 
troller  of  Succession  Duties,  wrote  and  sent  tu  t^ 
defendant  a  letter  in  the  following  terms— 

"  Inland  Revenue,  April  6th,  Uil 
**My  Lord,— I  have  the  honour  to  acknowledge:-' 
receipt  of  your  Lordship's  notice,  dated  the  2iid  instait. 
relative  to  your  succession  upon  the  death  of  the  at- 
Earl  of  Sefton  to  48,272  square  yards  of  land.  T-' 
land  not  at  present  yielding  any  income,  has  not  I'r.i 
noticed  in  the  assessment  made  on  the  3rd  insbat  : 
the  amount  of  succession  duty  payable  by  jour  Lr: 
ship.  But  if  after  any  interval  from  the  late  E^' 
death,  you  should  derive  income  or  profit  from  ^' 
land,  I  beg  to  observe,  that  your  Lordship  w^H - 
expected  to  deliver  a  further  account  in  order  thr 
succession  duty  may  then  be  calculated  accordbg  * 
such  value  thereof.'* 

No  answer  was  sent  to  this  letter,  bat  in  Apn.. 
1862,  the  respondent's  solicitors  sent  to  Mr.  Treror ' 
letter,  stating  that  they  thought  it  right  to  in/j- 
him  that  part  of  the  knd  specified  in  Schedole  I  ^^' 
been  sold  for  16s.  the  yard ;  but  stating  further  tL: 
they  had  been  advised  that  no  succession  dntr  «** 
payable  in  respect  thereof,  and  that  they  should  J 
cline  to  pay  any. 

The  information  stated  that  it  was  alleged  by  i 
respondent,  and  not  disputed  by  the  Attomey-Geae- 
that  at  the  time  of  the  death  of  the  respondoL  • 
father,  and  of  his  becoming  entitled  to  the  land :: 
question,  < 'the  same  was  not  in  demand  or  marktwl- 
as  building  land,  nor  was  it  capable  of  being  sol** 
let  profitobly  as  such,  and  that  the  custom  in  l-^^  * 
pool  was  for  the  owner  of  land  which  was  bnil-ii:  - 
land  to  sell  it  absolutely  for  building  oo,  and  not  tj 
let  it  upon  long  leases  or  otherwise  for  WM^g »  ^^ 
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that  the  said  land  was  not,  at  the  time  of  the  respon- 
dent's becoming  entitled  thereto,  capable  of  being 
used  productively  for  agricultural  or  other  purposes, 
and  that  such  land  was  then,  and  had  been  for  ten 
years  preyioualy,  and  (except  that  portion  thereof 
which  had  been  sold,  as  before  stated),  had  ever  since 
been  wholly  unoccupied  and  unproductive,  and  that 
during  no  part  of  that  time  had  any  income  or  annual 
profit  been  derived  from  it."  And  that  **  the  portion 
thereof  which  had  been  sold  as  before  stated,  had  ever 
since  the  respondent's  becoming  entitled  thereto,  up 
to  the  times  when  the  same  was  sold,  been  wholly 
nnoccupied  and  unproductive,  and  that  during  no  part 
of  that  time  had  any  income  or  annual  profit  been 
derived  from  such  portion." 

The  case  was  argued  in  Trinity  vacation,  1868, 
when  the  Court  was  divided  in  opinion :  Mr.  Baron 
Martin  being  in  favour  of  the  claim  of  the  Crown,  and 
Mr.  Baron  Wilde  and  the  Lord  Chief  Baron  against  it. 

2^  Attomey-Oeneral,  The  SolicUor-General,  and 
nansofif  for  the  Crown. 

1st.  All  property  is  made  subject  to  duty  by  the 
Act.  The  sections  here  applicable  are  the  2nd,  10th, 
and  20th.  It  lies  upon  the  respondent  to  show  that 
their  effect  is  done  away  with  by  other  sections.  The 
Court  below  relied  upon  the  21st  section,  and  the 
words  there  "annual  value,"  but  those  words  have 
reference  only  to  the  measure  of  value,  and  do  not 
require  that  the  property  should  be  capable  of  pro- 
ducing immediate  income, 

JU  Elvxs,'  3  H.  &  N.  719-724. 

The  tax  is  essentially  a  tax  on  capital,  not  on 
income  ;  the  reference  to  annual  value  is  only  for  the 
convenience  of  the  land,  and  in  order  not  to  im- 
poverish it  by  reason  of  the  series  of  successions  which 
it  must  go  through.  The  proper  mode  of  ascertain- 
ing the  amount  of  the  tax  on  land  is  to  capitalise  the 
succession,  and  then  tax  the  successor  on  the  value 
of  an  annuity  equal  to  the  interest  at  Zl,  per  cent  on 
such  capital  sum. 

With  regard  to  corporations,  the  principle  is  dif- 
ferent, (section  27,)  because  there,  there  can  be  no 
series  of  successions. 

[The  Lokd  Chancellor. — Ought  not  Lord  Seflon 
to  hare  made  a  return  under  the  45th  section  I  ] 

Either  he  ought  to  have  made  a  return  then,  or  he 
ought  to  pay  on  what  is  now  ascertained  to  be  the 
value  of  the  land. 

The  sections  of  exception,  which  are  the  2Srd, 
24th,  25th,  and  26th,  do  not  take  the  cases  not 
specially  excepted  by  them  out  of  the  operation  of 
the  general  taxing  clause. 

2nd.  If  none  of  the  taxing  clauses  apply  in  terms 
to  this  case,  at  all  events  they  furnish  a  rule  by 
analogy. 

Sir  Hugh  Cairns^  Q.  C,  Melliah,  Q.  C,  and  Crompton 
JIuUan,  for  the  respondent. 

1st  The  value  of  a  succession  for  the  purposes  of 


the  Act  must  be  ascertained  at  the  time  of  the  death 
upon  which  it  accrues— it  is  not  intended  that  there 
should  be  any  repetition  of  the  process  of  valuation. 

2nd.  There  are  successions  in  respect  of  which  there 
is  no  duty— as  unopened  mines. 

Srd.  The  principle  of  the  Act  is,  that  for  the  pur- 
poses of  ascertaining  the  value  of  a  succession,  you 
must  deal  with  the  property  as  you  find  it  at  the  time 
the  interest  accrues.  We  do  not  say  that  if  an  owner 
does  not  choose  to  cultivate  or  let  his  land,  there  will 
be  no  duty  payable,  but  if  there  be  property  which, 
according  to  the  actual  mode  of  enjoyment,  produces 
nothing,  it  is  not  to  be  taxed  because  by  using  it  in 
a  different  manner  it  might  be  made  to  produce 
income.  The  Lord  Chief  Baron  put  the  case  of  a 
mansion  and  park ;  so  with  a  lake,  which  if  drained, 
might  be  let,  or  a  barren  rock  with  a  valuable  mine 
under  it,  or  foreshore  covered  with  the  sea. 

If  the  property  was  wholly  unproductive  at  the  time 
of  the  death,  how  could  it  form  any  part  of  the  suc- 
cession ?  A  succession  in  the  Act  means  "property 
chargeable  with  duty. "  But  this  property,  at  the  time 
of  the  death  of  the  late  Earl,  had  no  annual  value,  and, 
therefore,  was  not  chaigeable  with  duty,— and  could 
not  subsequently  become  a  succession  when  it  acquired 
some  annual  value. 

The  AUomey-Gmeral  in  reply. 

8  March,  1865. 

The  Lobd  Chancellor,  said  :  Two  questions 
arose  in  this  appeal,— first,  what  was  the  subject 
of  taxation  in  a  succession,  and,  secondly,  at  what 
time  the  subject  was  to  be  ascertained  and  assessed. 
For  this  inquiry,  the  material  sections  of  the  Suc- 
cession Duty  Act  appeared  to  be  the  10th  and  the 
21st  The  10th  section  was  the  taxing  clause,  and 
it  imposed  duties  according  to  the  value  of  the 
succession,  which  value  was  ascertained  by  the  machi- 
nery of  the  21st  section.  By  the  latter  section  it 
was  declared  that  the  interest  of  a  successor  in  real 
property,  with  certain  exceptions,  should  be  con- 
sidered to  be  of  the  value  of  an  annuity  equal  to  the 
annual  value  of  such  property — ^that  was,  of  the  pro- 
perty, the  interest  in  which  constituted  the  succession 
—after  making  certain  allowances ;  and  the  questions 
which  arose  were,  what  was  meant  by  annual  value, 
and  at  what  time  such  annual  value  should  be  ascer- 
tained. Were  the  words  "  annual  value"  satisfied  by 
taking  the  actual  yearly  value  of  the  property  in  its 
existing  state  and  manner  of  enjoyment,  or  the  value 
it  would  yield  if  applied  and  enjoyed  in  a  different 
manner,  and  was  the  annual  value  to  be  ascertained 
at  the  time  of  the  accrual  of  the  succession,  or  would 
it  include  any  future  value  which  it  was  certain  or 
probable  that  the  property  would  have  within  a  short 
period  of  time.  Upon  these  questions,  his  Lordship 
thought  it  clear  that  the  value  must  be  ascertained  at 
the  time  of  the  accruer  of  the  saccession,  and  where 
the  property  was  at  that  time  yielding  or  capable  of 
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yielding  annual  income,  be  i^^reed  with  the  Lord  Chief 
BaroD  and  with  Mr.  Baron  Wilde  that  the  fall,  present, 
actual  yearly  value  of  the  property  in  its  existing  state 
or  mode  of  enjoyment  was  the  subject  of  assessment 
He  concurred  with  Mr.  Baron  Wilde  in  thinking  that 
no  system  of  assessment  or  chaige  could  be  adopted 
which  drew  into  the  calculations  of  value  a  prospectiTB 
or  future  benefit  which  was  xmcertain  as  to  the  time 
of  its  incidence.  But  there  might  be  snecesaons 
which,  at  the  time  of  accruer,  neither  yielded  nor  were 
capable  of  yielding  in  their  existing  state  any  annual 
income,  but  which  were  saleable,  and  would  fetch  in 
the  market  considerable  sums ;  and  in  such  cases  he 
should  bo  inclined  to  think,  although  the  point  did 
not  then  require  decision,  that  the  property  which 
formed  the  succession,  not  being  exempted  from  the 
operation  of  the  Act,  which  was  the  case  with  m- 
opcncd  mines,  timber,  and  advowsons,  had  an  annual 
value  within  the  meaning  of  the  Act,~namely9  a 
value  equal  to  interest  at  8^  per  cent  on  the  sum 
that  might  have  been  realised  if  the  property  had  been 
sold  at  the  time  of  the  accruing  of  the  succession,  and 
that  the  successor  could  not  baffle  the  statute  by  post- 
poning a  sale  until  a  future  period.  Snch  might  have 
been  the  course  adopted  in  the  present  ease,  for  it  was 
impossible  to  suppose  that  land  which  sold  for  a  large 
sum  of  money  within  a  few  months  after  the  accruer 
of  the  succession,  would  not  have  yielded  something 
if  sold  at  the  time  of  the  succession.  Bat  this  course 
was  not  taken,  and  the  present  appeal  must  be  decided 
on  the  facts  which  were  clearly  admitted  by  the 
Crown.  For  if  the  property  had  not  at  the  time  when 
the  interest  of  the  sncoessor  accmed  any  saleable 
value,  or  any  actual  or  potential  annnal  value,  it  was 
dear  that  it  was  not  capable  of  being  assessed,  and 
that  it  was  not  a  sneoession,  which  word  was  defined 
to  mean  property  chargeable  with  duty  under  the  Act 
And  this  was,  as  between  the  parties  before  the  House, 
the  condition  of  the  property  in  question.  The  infor- 
mation admitted  that  at  the  time  of  the  death  of  the 
respondent's  father,  epd  of  his  becoming  entitled  to 
the  land,  the  same  was  not  in  demand  or  marketable 
as  building  land,  neither  was  it  capable  of  being  sold 
or  let  profitably  as  sach.  Tlien  the  word  '*  profitably  " 
was  explained  by  the  subsequent  allecpition  that  tiie 
land  was  not  at  the  time  of  the  respondent's  be- 
coming entitled  to  it  capable  of  being  used  profitably 
for  agricultural  or  other  purposes,  and  that  such  land 
was  then,  and  had  been  for  ten  yean  prenously,  and 
had  ever  since  been,  wholly  nnoooupted  and  vnpro- 
ductive,  and  that  during  no  part  of  that  time  liad  any 
income  or  any  profit  been  derived  fam  it  Upon  those, 
admissions  he  was  of  opinion  that  the  property,  the 
respondent's  interest  in  which  was  alleged  to  be  a  suc- 
cession, hsd  no  assessable  value  at  the  time  of  his 
becoming  entitled,  and  that  the  Crown  was  not  en- 
titled to  any  duty.  He  should,  therefore,  movo  their 
Lordships  that  the  appeal  of  the  Crown  shoold  be 
dismissed  with  costs. 


hofKD  WsNSLSTDALX  said :  At  first  ri^t  he  had  ea- 
t«tained  some  doubts  as  to  the  exact  pomtrslsed  upon 
the  pleadings,  but,  on  consideration,  he  had  hecoiM 
satisfied  that  it  was  meant  to  be  statod,  ss  admitH 
that  the  land  at  the  time  of  the  death  of  the  late  M 
had  no  annual  value,  that  it  34e1dod  no  rent,  and  coold 
not  with  reasonable  care  be  nuMie  to  yield  any.  He 
did  not  think  that  there  was,  in  &ct,  any  soocesira 
for  value  during  the  first  seven  years  after  the  dettL 
If  the  property  had  at  the  time  of  the  death  no  snirail 
value  whatever,  then  there  was  no  basis  for  edenli- 
tion.  If  the  property  subsequently  acquired  a  nlae 
by  the  industry  of  the  sncoessor,  that  increase  vu 
not  a  sneoession  derived  from  the  predecessor,  and  if 
the  property  increased  in  value  through  accidental  ci^ 
cumstances,  that  case  could  not  be  hdd  to  hare  bees 
within  the  contemplation  of  the  Act  His  Lordibip 
then  referred  with  approbation  to  the  judgment  bdof 
of  Mr.  Baron  Wilde,  agreeing  with  him  tiiat  the  sacea> 
fion  was  to  be  calculated  with  reference  to  the  aoBinl 
value,  and  not  to  the  gross  value  of  the  corpus  of  i^ 
property.  Ml  Baron  Martin  thon£^  it  could  vt 
have  been  the  deliberate  intention  of  the  hogiaiaisn 
to  relieve  from  duty  such  land  as  that  in  qaeitiflBi 
but  the  answer  wa^  that  the  subject  oould  not  Is 
toQched  without  dear  words  of  taxation.  He  ns 
satisfied  that  the  annual  value  only  was  taxed,  and 
that  there  was  no  other  time  but  the  first  year  after 
the  death  when  that  value  was  to  be  asoertuned. 
The  eight  half-yearly  instalments  of  duty  ooald  not 
be  dated  from  any  future  period.  If  .there  was  do 
annual  value  at  the  time  of  the  death,  there  oonld  be 
no  duty.  If  the  property  rose  in  value,  the  Cion 
would  get  the  benefit  of  that  on  future  sncoesaoac> 
He  did  not  think  that  it  was  open  to  the  CrowatDgo 
into  calculations  as  to  the  property  being  saleable,  or 
the  vahte  it  might  realise  upon  a  sale,  as  the  oolj 
criterion  given  by  the  Act  was  the  annual  value. 


LoBD  Chslxsford,  after  referring  to  the 
Rons  made  by  the  Crown,  and  to  the  letter  from  the 
Inland  Bevenne  Board  of  the  6th  of  April,  1857,  aid: 
The  Board  were  in  error  in  supposing  that  they  m^ 
make  a  claim  in  respect  of  future  value.  The  nine 
of  the  succession  must  be  determined  at  the  &Ilii«  in 
of  the  snocession,  and  not  at  any  other  time.  If  ^ 
pR^Mity  was  then  valueless,  it  was  not  to  be  left  to 
become  liable  to  duty  on  the  contii^jency  of  its  be- 
coming valuable  at  some  Intare  period.  The  dim 
could  no  more  daim  duty  in  re^Mct  of  a  fotoi* 
increase  of  value  in  the  property,  than  the  jo2g«Et 
could  claim  a  return  of  duty  by  reason  of  a  deoeaiB 
in  valoe.  He  tho^ght  the  SOOi  sectiaa  placed  it 
beyond  doubts  that  the  vahie  of  the  snccewoa  most 
be  determined  at  the  time  when  it  fell  in,  and  that  if 
it  had  no  value  then,  it  could  not  be  made  sobject  to 
duty  either  then  or  at  any  future  time,  there  «s9 
no  authority  in  any  of  the  seetioDS  lor  •»T*J^ 
valna^on,  not  m  the  87th  section,  wfaidi«il|f  i*^^ 
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to  the  case  of  one  being  kept  oat  of  part  of  his  pro- 
pertj,  nor  in  the  39th  section^  which  was  wholly 
inapplicable,  as  the  land  had  been  ascertained  to  be 
worthless.  It  had  been  contended  that  the  property 
might  have  fetched  something  upon  a  sale,  and  that  if 
it  had  a  saleable  value  it  might  have  been  assessed 
upon  that  value.  The  23rd  and  24th  sections  rather 
favoured  that  view :  but  the  Crown  had  admitted  that 
it  had  no  saleable  value  then,  which  being  the  case,  it 
was  not  assessable  then  ;  and  not  being  so^  it  could 
not  become  assessable  afterwards. 

Minute, — ^Appeal  dismissed  with  costs. 


lOTd  ChmoeUor.  |   jfeg^Bort  Trusts. 
4  Mabcb,  1865.        ) 

Practice — Petition  of  AppecU^Signaiure  of 
one  CouTuel. 

Leave  viU  be  ffinen^  to  present  a  petiUom.  of  appeal 
signed  by  one  eeunael  only,  where  ike  aiUijeet^matter  of 
litigation  is  qf  smaU  value^  mnd  the  ease  hoe  bew 
argued  by  one  eoutuel  only  on  each  tide  in  the  Court 
belata^ 

F,  H,  Colty  applied  for  leave  to  present  s  petition  of 
appeal  signedby  one  counsel  only,  stating  thai  the  value 
of  the  subject  of  litigation  was  S(M)2L,  and  that  the  ease 
had  been  argued  by  one  counsel  onlyin  the  Court  below. 

The  Lord  Chaxcellor  said,  that  it  was  very  un- 
satisfactory to  deviate  from  the  order  requiring  the 
signatures  of  two  counsel,  but  he  had  found  a  decision 
of  the  Court  of  Appeal,  allowing  a  petition  of  appeal 
to  be  presented  with  the  aignatore  of  one  counsel, 
where  one  counsel  only  had  been  employed  on  each 
side  in  the  Court  below.  This  seemed  reasonable, 
and  he  would  give  leave  in  the  present  case. 

Bahington  made  a  similar  applicatiaii  in  another 
case,  to  which 

The  Lord  Chancellor  also  acceded. 


Master  of  the  Bolls.  )  ^,^^^11.  Willw. 
21  Fsa,  6  Maboh,  1865.  1 

Fredfench — Settlement — EquUabU  Joiniure. 

An  ante-nuptial  settlement  upon  a  wife  of  copyholds 
**in  order  to  make  some  provision  for  her  in  ease  she 
should  snroive  her  husband" : — 

Held,  not  to  bar  her  ri^  offieeiench  out  of  other 
copyholds. 

Distinction  betioeen  dower,  previous  to  the  Dower  Act, 
aTid  freebench. 

Birmingham  v.  Eirwan«  2  Sch.  &  Le£.  444,  (^ 
proved  and  followed, 

Thia  was  ft  apeeial  case.  The  qoestioa  was*  whethsr 
the  settlement  made  on  the  defendant  at  hflK  msrriagp 


barred  her  right  to  freebench  out  oC  the  unsettled 
copyhold  estates  of  her  husband. 

The  defendant  being  a  spinster,  married  in  Octo- 
ber, 1854,  and  her  husband  died  in  March,  1663,  in- 
testate. There  was  no  issue  of  the  marriage,  and  the 
plaintiff  was  the  husband's  heir-at-law  and  customary 
heir. 

By  an  ante-nuptial  settlement,  the  husband,  'Sn 
order  to  make  some  provision  for  the  said  Harriet 
Tell**  (the  defendant)^  **  in  case  she  should  survive  her 
said  intended  hud)and,"  covenanted  to  snrrender  to 
the  trustees  of  the  settlement  certain  copyhold  here- 
ditaments, which  he  held  of  the  manor  of  Wargtave  in 
tiia  county  of  Berks»  to  the  trustees  of  the  settle- 
meat,  to  t&a  use  of  the  husband  for  life  without 
impeachment  of  waste,  with  remainder  to  the  use 
of  the  wife  for  life  without  impeachment  of  waste, 
with  remainder  to  the  use  of  the  huaband  in 
fee.  There  was  no  provision  for  any  iasne  of  the 
maixiage. 

The  husband  at  the  time  of  the  settlement,  and  also 
at  the  date  of  his  death,  held  some  other  copyhold 
hereditaments  a(  the  same  manor,  the  aannal  income 
from  which  waa  20t  at  the  date  of  the  settlement,  and 
24i.  at  present  The  income  from  the  settled  pro- 
perty was  402.  per  annum. 

The  custom  of  the  mancv  of  Wargrave  was  stated  to 
be  that  "  a  woman,  not  being  a  widow  before  her  mar- 
riage with  a  copyholder  of  the  manor,  after  the  decease 
of  her  husband  being  a  copyholder,  may  hold  the  copy- 
hold lands  which  were  her  husband's  so  long  as  she 
keepeth  herself  sole  and  chaste." 

F.  Waller,  for  the  plaintiff,  contended  that  the 
provision  for  the  widow  was  intended  to  bar  her  right 
to  freebench.  That  provision  was  a  better  one,  for 
it  was  absolute  and  not  defeasible  on  second  marriage. 
The  remaining  copyholds  might  have  been  intended  as 
a  provision  for  the  issue.  Similar  words  had  barred 
the  right,  as  to  dower,  in, 

Vizard  v.  Longdate  (dted^  in  Tifmey  v.  Tinnty^ 
3  Atk.   8);     (suJb  nomine  Yvsod  v.   Louden) 
Kelynge,  17  ; 
Power  V.  Shea,  1  MoUoy,  296  ; 
Garihshore  ▼.  Chalie,  10  Yes.  1 ; 
Hamilton  r.  Jaekson,  2J,kL.  295 ; 
Dyke  v.  BendaU,  2  De  6.  M.  ft  G.  209. 

Casson,  for  the  defendant,  contended  that  the  words 
ia  the  cases  cited  were  much  stronger  than  in  the 
present  case.  A  general  provision,  such  as  these 
words  express,  had  not  excluded  the  widow's  right 
to  dower, 

Tinney  ▼.  Tinney  (loe.  ciL); 

Couch  ▼.  atratton.  4  Yes.  891. 
If  any  doiibt  arose  on  the  contract  whether  the 
widow  had  agreed  to  accept  the  provision  as  a  jointure 
and  in  bar  of  freebench,  her  legal  ri^  continued, 

HamUton  v.  Jadcson^  2  J.  ft  L.  295,  299  ; 

Birmingham  v.  Kirwan,  2  Sch.  ft  Lef.  444,  452. 
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In  the  present  case  all  that  was  clear  was,  that  the 
husband  intended  to  make  some  certain  provision 
for  his  wife,  which  should  not  be  defeated  during  his 
life. 

F.  Waller,  in  reply. 

There  was  a  plain  intention,  at  the  date  of  the  settle- 
ment, that  the  two  estates  should  be  dealt  with 
separately. 

The  Master  of  the  Rolls  said,  that  it  had  been 
argued  that  such  a  covenant  as  the  one  in  question 
would  be  sufficient  to  operate  in  bar  of  dower.  It  was 
settled  by  Garthshore  v.  ChcUie  {loe.  eit.),  Hamilton 
V.  Jackson  (loe.  cit.).  Dyke  v.  Bendall  {loc,  ciL),  and 
other  cases,  that  the  settlement  of  a  jointure  made 
before  marriage  would  bar  dower ;  and  many  cases 
had  been  cited  to  show  that  when  a  provision  for  a 
wife  was  stated  to  be  **for  her  livelihood  and  mainte- 
nance," it  would  bar  her  right  to  dower.  This,  how- 
ever, was  an  inference  to  be  drawn  from  the  provision, 
and  it  was  important  to  bear  in  mind  this  dis- 
tinction between  dower  and  freebench,  —  namely, 
that  before  the  Dower  Act  (3  &  4  Will.  4,  c.  105) 
the  husband  could  not  sell,  free  of  dower,  land  on 
which  the  right  to  dower  had  once  attached,  whilst 
the  wife  had  no  incipient  right  to  freebench,  but  was 
entitled  thereto  only  in  the  event  of  the  husband 
dying  seised  of  copyholds. 

In  the  settlement  in  question,  his  Honour  could 
find  no  intention  that  the  wife's  right  to  freebench 
should  be  barred  ;  no  such  intention  was  expressed  in 
the  settlement,  and  no  implication  to  that  effect  could 
be  drawn.  The  husband  could  have  barred  the  right 
of  his  wife  by  a  surrender,  and  he  could  not  be  sup- 
posed to  have  made  the  settlement  in  order  to  ac- 
quire a  greater  power  of  inheritance.  The  object  of 
the  settlement  was  only  to  restrain  the  husband 
from  aliening  the  copyholds  which  were  settled,  but 
leaving  him  at  liberty  to  alien  the  other  copy- 
holds. The  husband  dying  intestate,  and  without 
having  aliened  these  other  copyholds,  the  settlement 
was  no  bar  to  the  wife's  right  of  freebench  out  of 
them. 

This  was  illustrated  by  the  case  of  Birmingham  v. 
Kirwan  (loc.  eit.),  where  a  testator  gave  a  house  to 
his  wife  for  her  life,  with  a  direction  that  she  should 
pay  yearly  a  sum  of  money  to  keep  it  in  repair  ;  and 
Lord  Redesdale  held  this  disposition  to  be  incon- 
sistent with  the  claim  of  dower  out  of  the  house, 
but  to  be  no  bar  of  dower  out  of  the  rest  of  the 
estate. 

In  the  present  case  the  intestate  might  have  de- 
prived the  widow  of  her  right  by  disposing  of  the 
copyholds  in  question,  expressing  that  they  were  not 
to  be  subject  to  freebench ;  as  it  was,  the  widow  was 
entitled  to  the  provision  which  had  been  made  for 
her,  and  also  to  her  right  of  freebench  out  of  the 
copyholds  which  had  not  been  settled. 


Master  of  the  Bolls. 

27  Feb.  1865. 


I  D'HuABT  t\  Harkxess, 

Power — Execution — Foreign  Will. 

A  foreign  will  inay  he  a  valid  execution  of  a  po^ccr 
exercisable  by  wiXl,  in  respect  to  personalty. 

Anne  Eliot  bequeathed  certain  bank  annuities  to 
trustees  in  trust  for  her  daughter,  the  Baroness  d'Huart, 
for  life,  and  after  her  decease  "  in  trust  for  such  per- 
son or  persons,  and  for  such  intents  and  purposes, 
and  in  such  parts,  shares  and  proportions,  manner  and 
form,  as  her  said  daughter,  by  her  last  will  and  testa- 
ment in  writing,  duly  executed,  or  any  codicil  thereto, 
should,  notwithstanding  coverture,  direct  and  appoint." 

The  Baroness  d'Huart  became  thereby  entitlcl  to 
dispose  by  will  of  a  sum  of  2,205/.  II5.  id.,  %l  per 
cent.  Consolidated  Bank  Annuities,  and  she  bequeathed 
that  sum  to  her  husband,  the  plaintiff. 

The  Baron  and  Baroness  were  domiciled  in  France, 
and  her  will  was  all  in  her  own  handwriting,  in  the 
French  form,  and  language,  and  not  attested  by  any 
witnesses.  Such  a  will  is  valid  according  to  the  law 
of  France,  and  after  the  death  of  the  Baroness  probate 
of  the  wQl  was  granted  to  the  plaintiff  in  her  Majesty's 
Court  of  Probate. 

The  bill  prayed  a  declaration  that  the  will  of  the 
plaintiff  *s  late  wife  might  be  declared  to  be  a  valid 
execution  of  the  power  of  appointment  given  to  her 
by  the  will  of  her  mother,  Anne  Eliot. 

ffobhouse,  Q.C  and  Buak,  for  the  plaintiff,  cited, 
Tatnall  v.  Hankey,  2  Moo.  P.  C.  C.  342  ; 
Re  Alexander^  29  L.  J.  91. 

Selwyn,  Q.C.,  and  Homersham  Cox,  for  the  persons 
entitled  in  default  of  appointment,  contended  that 
only  a  will  executed  in  accordance  with  the  Statute  o( 
Wills,  was  a  valid  execution  of  the  power, 

1  Jarman  on  Wills,  4  ; 

1  Sugden  on  Powers,  208  (7th  ed.) ; 

Thornton  v.  Curling,  8  Sim.  810. 

The  Master  of  the  Rolls,  without  calling  for  a 
reply,  said :  The  fact  of  probate  being  granted 
only  proved  that  the  instrument  was  such  a  ^^ 
as  was  recognised  in  this  country ;  but  the  English 
law  admitted  of  two  classes  of  wills  :  first  those  made 
in  accordance  with  the  Statute  of  WiUs ;  and,  se- 
condly, those  made  by  persons  domiciled  in  a  forei^m 
country  according  to  the  law  of  that  country. 
Where  persons  used  the'words  "by  will,"  they  must 
be  understood  to  mean  a  will  recognised  in  this 
country.  The  cases  cited  meant  only  that  a  poorer 
might  be  executed  by  a  will  made  in  accordance  with 
the  Stotute  of  Wills,  though  not  in  accordance  with 
the  laws  of  the  country  of  domiciL  The  law  allowed 
the  power  to  be  executed  in  either  mamMr.  In  the 
present  case,  the  word  "  duly,"  added  wlKSbbtg  to  the 
meaning ;  and  it  must  be  held  that  thftiMipMN^  ^^ 
the  phiintiff. 


11  Uabcb,  1865.] 
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Master  of  the  Bolls,  |  g^^^^^  ^^  Heywood. 
27  Fbr,  7  Makch,  1865.    5 

Settlement — Ultimate  Limitation — 3  ib  4 
WtU.  4,  e.  106,  s.  3. 

3  <£r  4  Will.  4,  c.  106,  s,  S,  does  not  apply  to  the 
uHiwaU  limitation  in  a  viarriage  seitlemejU  by  a 
woman  to  the  persons  who  would  ha/ve  been  entUlcd 
if  she  had  died  intestate^  arid  loithotU  having  been 
married. 

By  the  marriage  settlement,  made  subsequent  to  the 
31st  of  December,  1833,  of  the  Baron  and  Baroness 
d'Haart,  the  Baroness,  being  seised  of  an  estate  as 
heiress,  through  her  mother,  of  Serjeant  Heywood, 
conyeyed  the  same  to  trustees  on  trust  for  her- 
self and  her  heirs  till  the  marriage,  then  upon  trust 
for  herself  for  life  for  her  separate  use,  without 
power  of  anticipation,  and  then  for  the  children 
of  the  marriage  and  their  heirs  equally;  but  in 
case  of  failure  of  issue,  then,  after  her  decease  and 
such  failure  of  issue,  for  herself  and  her  heirs,  in  case 
she  should  surviye  her  husband.  And  the  limitation 
coatinued, — but  if  she  should  die  in  his  life-time, 
then,  from  and  after  her  decease  and  sucli  failure  of 
issue,  on  trust  for  the  persons  who  would  on  her 
decease  have  become  entitled  to  the  premises,  in  case 
she  should  have  died  iiitestate,  and  without  having 
been  married. 

There  was  no  issue  of  the  marriage,  and  the  Baroness 
died,  leaving  her  husband  surviving. 

The  plaintiff.  Sir  Benjamin  Heywood,  was  a  grand- 
son of  Serjeant  Heywood,  and  the  Baroness*  heir  ex 
parte  matemd. 

Two  half-sisters  of  the  Baroness  were  her  heiresses, 
^  parte  patenid. 

The  bill  prayed  a  declaration,  that  the  plaintiff  was 
entitled  to  the  estate. 

The  following  table  shows  the  pedigree  of  the 
claimants — 

Serjeant  Heywood. 


SUza, 


3W.G. 


SamueL 
EUotsAime. 


Nathaniel. 
Sir  StHjwnin. 


Uarrid. 

IsASXLLAs  Baron  d'Huart 


TJu  Attorney-General  and  T,  Stevens,  for  the 
plaintiff,  contended  that  the  persons  designated  by  the 
ultimate  limitation  were  the  heirs  ex  parte  matemd. 

They  cited, 
Holliday  v.  Overton,  16  Beav.  480. 

•ScZtcjyji,  Q.a,  and  ffomersham  Cox,  for  the  half- 
sisters  of  the  Baroness,  contended  that  the  persons 
1  were  the  heirs  ex  parte  patemd, 
3  &  4  WilL  4,  c.  106,  s.  8. 


Hinde  Palmar,  Q.C.,  and  Higgins,  for  the  trustees. 
The  Attomey-Oeneral,  in  reply. 

7  March,  1865. 

The  Master  of  the  Rolls  said  :  The  only 
words  in  the  statute  which  applied  to  this  question, 
were  those  in  the  latter  part  of  the  third  section, 
"Where  any  land  shall  have  been  limited  by  any 
assurance,  executed  after  the  said  31st  day  of  De- 
cember, 1833,  to  the  person,  or  the  heirs  of  the 
person,  who  shall  thereby  have  conveyed  the  same 
land,  such  person  shall  be  considered  to  have  acquired 
the  same  as  a  purchaser,  by  virtue  of  such  assurance, 
and  shall  not  be  considered  to  be  entitled  thereto  as  of 
his  former  estate,  or  part  thereof." 

Now  the  estate  was,  if  the  Baroness  had  died  before 
marriage,  limited  by  the  settlement  to  her  and  her 
heirs ;  so  also  if  she  had  survived  her  husband.  It 
is  quite  clear  that  if  either  of  these  events  had  hap- 
pened, she  would  have  taken  the  estate  as  purchaser, 
and  her  heir  ex  parte  patemd  would  have  taken  ;  but 
neither  of  these  events  had  happened. 

The  question  was,  who  took  under  the  limitation  to 
the  ''persons  who  would  on  her  decease  have  been 
entitled,  in  case  she  shpuld  have  died  intestate,  and 
without  having  been  married  "  ?  Now,  in  the  first  place, 
this  was  not  a  limitation  to  her  and  the  heirs  of  her 
body,  and  if  the  persons  to  take  under  this  limitation 
took  as  purchasers,  it  was  clear  the  words  of  the  third 
section  did  not  apply.  That  section  applied  only  to 
the  case  where  the  estate  was  limited  to  the  heirs  of 
the  person  who  conveyed  the  land.  In  such  a  case 
the  statute  merely  altered  the  nature  of  the  estate,  so 
that  the  person  who  conveyed  took  under  the  ultimate 
limitation.  Here  the  Baroness,  who  conveyed,  took  no 
estate,  but  it  was  taken  by  persons  who  took  as  pur- 
chasers under  the  settlement,  and  not  by  descent ; 
namely,  the  persons  who  at  the  death  of  the  lady  would 
have  become  entitled,  "in  case  she  should  have  died  in- 
testate, and  without  having  been  married. "  He  thought 
these  words  referred  to  the  persons  who  would  have 
taken  if  the  settlement  had  not  been  executed.  Accord- 
ing to  this  construction,  the  plaintiff  was  the  heir  of  the 
Seq'eant  and  of  the  Baroness,  and  was  entitled. 


Stuart,  V.-C.        \ 

28  Feb.,  >   Bayley  v.  Williams. 

1,  3,  4,  6,  7  March,  1865.  ) 

Mortgage — Duress — Want  of  Consideration — 
Compounding  Felony. 

Security  obtained  from  the  plaintiff  by  the  defend^ 
ants  under  the  pressure  of  a  threat,  or  the  fear,  that 
they  would  prosecute  his  son  for  forgery,  set  aside. 

This  suit  was  instituted  for  the  purpose  of  setting 
aade  three  agreements  for  mortgage  and  a  deposit  of 
title-deeds,  all  of  which  the  plaintiff  asserted  to  have 
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been  extorted  from  him  by  a  threat  that  the  defend- 
ants wonid  prosecute  his  son  for  forging;  the  plaintiff's 
indorsement  to  promissory  notes,  to  the  amount  of 
more  than  70002.,  of  which  the  defendants  wen  holders. 
The  defendants  are  bankers  at  Wednesbvfy,  aod  the 
plaintiff  aad  hia  son,  William  Bayley,  who  carried  on 
•epaiate  trades^  wen  in  the  habit  of  diaeonnting  biUs 
and  note*  mSk  tbom.  The  defendants  endeavoured 
to  piove^  bat  ftdled  m  satisfying  the  Conrt,  tlMtt  the 
plaiBfciff  had  baen  in  the  habit  of  allowing  hia  nn  to 
iBse  his  name  in  bill  tnasaetions. 

In  the  month  of  April,  1868»  however,  the  defend- 
ttttta  held  pnmissoffy  notea^  indorsed  with  tiie  plain- 
tifTs  name,  to  the  anionmt  of  mon  th«u  7000i» ;  aad 
on  the  17th  of  that  nwnthy  liCr.  IXeakin,  the  flumagar 
of  the  bank,  aaw  the  plaintiff,  and  made  aome 
inqniry  raspeeting  one  of  theae  notes.  The  plaintiff 
denied  all  imowledge  of  the  nolea :  and,  the  same 
avening,  the  aon  eoBfeaaed  to  his  father  that  thay  wen 
forged. 

The  partiea  met  at  the  bank  on  the  20th  of  April, 
attended  by  their  sofieiton,  Mr.  Duignan  and  Mr. 
Tbttrsfield.  The  evidence,  as  to  the  terms  of  the  con- 
veraatioD  waa  vary  conflicting ;  but  the  effeet  of  it 
was,  as  appean  below  in  the  Yice-Chancellor's  judg- 
ment, that  the  criminality  of  WilKorn  Bayley  waa  as- 
smned,  and  that  the  ^ntlff,  in  spite  of  the  nmon- 
strances  of  his  solicitor,  Mr.  Dnignan,  was  nHimalely 
induced  to  aSga  an  agreement  to  give  aacmity  far  the 
payment  of  1^  notes. 

On  the  22nd,  a  new  agreement,  in  different  tems,  waa 
substituted  for  the  firat,  aad  subsequently  a  third  agraa* 
ment  was  added,  in  order  to  cover  a  note  whiah  had 
been  omitted.  The  plaintiff  deposited  the  titla^eada 
of  aome  property  at  Tipton,  to  aecun  the  amount.  Tbe 
arrangement  w«  earned  out  by  Mr.  Thursfield  the 
defendants*  solicitor,  Mr.  Dnignan  having  sefoMid  to 
hove  anything  to  do  with  the  matter ;  but,  within  two 
or  t3ii«e  days  after  its  completion,  the  plaintiff  again 
tnw  Mr.  Buigaan,  and  on  his  advice  repudiatttft  hia 
engagements,  aad  filed  thia  bin  to  obtain  back  the 
thne  agreemanta  aad  deeds. 

The  defendaats^  by  their  aaawar,  ignond  th^foigery, 
and  dex^ed  that  tiiey  had  ever  admitted  it,  or  that 
the  arrangement  had  been  in  any  way  founded  upon 
it.  They  also  endeavound  to  show  that  the  plaintiff 
had  received,  and  neglected,  notice  of  dishonour  of 
many  of  the  forged  notes ; — ^but  the  Tice-Chancellor, 
as  win  be  seen,  did  not  consider  the  evidence  on  this 
point  to  be  sufficient. 

Malins^  0.0,^  and  FviriU,  for  the  plaintiff. 
The  consideration  for  these  agreements,  was  clearly 
aaiHegalone^ 

CatHnsr.  BUtntmt,  I  Smith's  L.  C.  1^3  ; 

Dyeff,  TimemeU,  JVem.  122,  12S  ; 

Xxpartt  QrUM^  ^  Doid.  ft  L.  6^  ; 

-ffairv.  Ugman^  »  Q.  B.  (if.  a.)  971, 

AddiaanonGoittaMta^pk  tta(6thedr); 


oven  if  it  be  held  not  to  amount  to  an  express 
agreement  to  stifle  a  prosecution,  but  as  tf"«^i"g  only 
to  interfero  with  public  policy, 

Evans  v.  Jones,  5  M.  &  W.  7T; 

OWmt  V.  Sykss,  16  East,  150 ; 

Egerton  v.  Lord  BnvnUow,  4  H.  of  L.  Ca.  1, 
163,  196  ; 

ExparU  EUioU,  3  M.  ft  Ayr.  110,  126,  quoting 
sums  V.  Marsh,  6  R  ft  C.  551 ; 

Hoginbotham  v.  Holme,  19  Yea.  89. 
and  the  Court  win  intervene  to  aet  them  aside,  even 
at  the  instance  of  a  person  implicated  in  the  iDegaltty* 

Ja«2niia»  V,  iftidb^  13  Yes.  581 ; 

SmiihY.  Cfuff,  6  M.  ft S.  160  ; 

MarsY.Sandfsrd,  1  Giff.  288; 

Wailamr.  Hmrdacrs^  1  Camp.  45; 

Bo9am/pid  v*  Dauhsnod^  Cas.  tan^i.  TSiAc  87; 

OsbaidMom,  v.  Sim^BOfn^  13  Stnu  513  ; 

JIUynsllT.  Spruh  1  Da  G.  M.  ft  G.  660  ; 

Osbormr,  Williams,  18  Yea.  379 ; 

Chowms  v«  Baylis^  81  Beav.  351  ; 

SgMTjfs  V.  Porter,  7  £L  ft  BL  58. 
Even  if  any  other  oonaidaration  for  the  agreamente 
could  be  allsged,  besidaa  the  undentandii^  that  the 
defendants  would  net  proaacute»  yet  the  iB^gal  oonsi- 
daratiatt  weald  invalidate  the  transaction^ 

WaiUY,  Jonssj  1  Bing.  If.  C.  656 ; 

Addiaon  on  Contracts,  904. 
Bat  no  other  eonsidstation  can  be  aUegad»  for  the 
plaintiff  was  in  no  way  liable  on  the  bills,  and  the 
man  oompromiae  of  an  unfounded  claim  upon  him,  if 
it  had  been  made,  would  not  aupport  the  agreement, 

fradev.iStiAao»,2M.G.  ftS.  548. 
Apart  from  the  poaitlve  illegality  of  the  coiuiden- 
tion,  the  Court  wiU  set  aside  a  security  given  under  a 
presBon  which  destroyed  aU  equality  betaraen  the 
INirties, 

OketierfiM  v.  Janssen^  2  Yea.  sen.  125 ; 

ffuguisnin  v.  BasUy,  14  Yes.  273  ; 

Dent  V.  BeimeU,  4  My.  ft  Cr.  269  ; 

Claridge  v.  Hoare,  14  Yes.  59  ; 
And  the  want  of  oonaidantion  is   evidence   of 
pressun, 

UnierhiU  v.  ffonoood,  10  Yes.  ^09  ; 

ffeaiheoU  v.  Paignon,  2  Bro.  C.  C.  167. 

Sir  Hugh  Cairns,  Q,0,,  E,  K,  Karslakt^  aad  JTui^ 
dan  (of  the  Common  Lar  Bar),  for  the  defendanto. 

The  evidence  sIiowb  that  the  plaintiff  had  ao  con- 
ducted himself  as  to  lead  us  to  suppose  that  his  son 
had  authority  to  use  his  name,  and  he  anrald  be 
estopped  at  law  from  denying  his  civil  liolifl^  to  os 
on  the  biHs, 

Byles  on  BiUs,  27  {7th  ed.). 

It  was  on  this  footing  that  the  iriiole  1 
eaaded,  and  the  plaintiff 'a  ol^eet  i»  givlHiKl 
waa  to  put  faimaelf  in  the  poaifciaft  «l  i 
creditor  of  hia  insolvent  son*    Hi 
of  his  solicitor,  and  dalibentaly  i 
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The  cases  cited  do  not,  therefore,  apply.  In  nearly 
all  of  them,  it  appeacs.  that  tiiere  waa  a  dxatinet  agree- 
ment not  to  prosecute.  CoUintr.  JBUmkm  (loe,  eU,) 
waa  decided  on  a  qnestion  of  pleading  In  Wade  y. 
Simeon  {loe.  a&),  there  waa  an  averment  which 
amounted  to  fraud. 

A  person  holding  a  forged  aeenrity  is  sot  estopped 
from  takiag  a  ndid  aecoti^  befbie  he  brings  the 
forger  to  justice, 

Walkw  V.  Savdaen  {loe,  cU,) ; 
and  notiiing  dust  of  an  agreement  not  to  piosecotei 
so  distinct  that,  apart  from  the  illegality^  it  ooold  be 
mforeed,  will  constitote  an  illegal  trsnaaotion, 

Wojtlr.  Lla^  7  Seo.  N.  &  49»;  ftKaa^  k.  Gr. 

785; 
De  TaaUt  ▼.  OarroUy  2  Bose,  462  ; 
Ex  pmrU  De  Tastet,  Mont  13^  150,  163,  204, 

206; 
Dudley  and  West  Bromwieh  Banking  Company  t. 

SpiUle,  IJ.  &H.U; 
WickhamY,  (T^ri^,  2 Sm.  & Giff. 353 ; 
Byles  on  Bills,  118  (rtbed.). 
There  is  here  a  sufficient  oonsiderationy  , 

ffaigh  ▼.  Brooks^,  10  Ad.  k  £.  80a 

M<din»,  Q,C.^  in  reply. 

Stuart,  V.-C,  said:  This  suit  was  instituted  to 
set  aside  certain  agreements  dated  the  20th  and  22nd  of 
April,  1863,  on  the  ground  that  they  were  executed 
by  the  plaintlif  under  pressure,  and  in  a  transaction 
which  amounted  to  compounding  a  felony  committed 
by  the  plaintiff's  son.  If  the  fair  result  of  the.  evi- 
dence  showed  that  the  agreements  were  executed  under 
the  influence  felt  by  the  plaintiff,  and  exercised  by  the 
defendants,  of  the  fear  of  a  criminal  prosecution  against 
the  plaintifiTs  son  ;  or  if  the  result  of  the  discovery  of 
a  criminal  act,  for  which  the  plaintiff  was  not  liable, 
was  used  by  the  defendants  against  the  plaintiff  to 
operate  upon  his  fears,  so  as  to  induce  him  to  give  a 
secority  which  would  relieve  his  son  from  a  erimlnal 
prosecution,  acoofding  to  th«  law  of  thisGoor^  aaero- 
rity  obtained  nndar  such  ciienmstKieeB  eonld  not 
stand,  llioinoqnalityin  the  situations  of  the  pofftis% 
—the  one  exacting  ai  aocuxity  which  the  o^cr  was 
driven  to  give,  in  order  to  save  his  son  from  ex- 
posure, disgrace  and  ruin»— tainted  the  security 
obtained  under  the  influence  of  such  fears.  If  the 
main  and  influencing  purposo  was  the  relief  of  the  son 
from  the  coBoei|nBncfl»  of  his  cnme— if  that  was  the 
main  conaderBtioB  opeisling  In  tbo  firthor's  miBd,  and 
was  the  origin  and  r«l  esun  of  tfao  trsasactioft— tho 
interventioD  of  otfaar  eJwnmifanf  e%  or  other  adkienl 
advantages  to  tho  father,  woald  not  be  aBoogh  to 
justify  the  Court  in  upholding  sufih  asecnrityr  Tbo 
OBly  question,  tfaezefan^  in  this  case  seemed  t9  bs^ 
blether  te  defaidnrtslookadrast^gBof  tiM  piaistlll'o 
■^toationl  The«ngifaioftfasii«gotistiDn,iriiidifiidsdia 
thsagnemsnt^  wwtiio  dimvvy  tlHt  the  pUrtiff's 
same  hsd  been  flngod  bgr  Ui  «n  OD  pcombnry  notM^ 


of  which  the  defondaats  were  holders  to  a 
amonnt. 

Xhera  was  nothing  in  the  evidsneo  on  either 
side  t»show  that  the  plaintifE  was  liable  to  pay  the 
netea^  ot  that  the  dafimdaszts  ipsre  negotiaiing  with 
him  on  tho  footing  ef  kts  bong  under  any  legal  lia* 
biH^tothem.  In  the 98idpangrs^ of tha defend- 
anta'  answer,  they  aeid,  ^'No  design  whtatever  of  inati- 
tntiBg  criminal  pnwesdij^s  againat  the  said  William 
Baylegr  was  ever  fbrmsd  by  US."  But  thsy  added  this 
romairVable  statement,  that  ''in&et  the  matter  never 


xeachad  a  stags  and  point  when  it  beeeme  necessary  for 
na  to  iatiaiaite  whether  we  would  do  so  ornot;  **  and 
IB  paagn^b  74  of  the  answer^  they  said  ibit  Mr; 
TbnisfieW  "  did  once^  in  the  «ouiae  of  the  diaeas- 
sion,  say,  <it  is  a  serious  mattsr/"  and  that  Mr. 
Dngsaa  immediately  sadd,  ^It  is  e  case  of  trans- 
portatiflo  fiir  life."  Those  aignificant  words  wwe 
finHowed  by  thai  inmgiti4L>aw4;  ezplanatioife**^Mr. 
Thotaield  had  not  said  for  whai%  «v  in  what  ra^eet 
it  wBsaserioasmatter,  and  no  remark  was  mads  isposi 
the  succeeding  observation  of  the  said  Mr.  Dnigoan, 
namely,  thai  it  was  a  case  of  tnuuportatian  for  life.'* 

thaX  Means.  Williams  (meaning  na)  did  not  wuIl  to 
exerdae  any  pressora  npon  him  (liie  pbzutiff )  if  it 
could  be  satiafiwIorilysnai^EKed."  It  was  a  material 
GixenmstBDce  that  Mr.  Doignan,  iriien  he  found  the 


plaintiff  disposed  to  enter  into  the  ^preemeDt  and  to 
assnniB  the  liability  in  order  to  relieve  Ibb  son,  r»- 
moBstrated  stnmglyy  and  finally,  dedftring  to  ssac- 
Mxxn  such  a  transaction,  retired  altogether.  He 
left  the  plaintiff  in  the  hands  of  the  dcfandants  and 
their  solicitor,  who  then  proeored  the  plaintiff  to 
execute  the  agieement  of  the  20th  of  AprU.  Nor  wis 
it  snin^rtant  that  that  first  agrsement  of  the  20th  ef 
April,  according  to  what  appeared  to  be  the  troth  of 
the  caae^  contained  nothing  like  an  acknowledgment 
of  aniyl^gal  liability  dC  the  phuntiff.  Theaeeondagree- 
mentywhidi  was  dated  the  22nd  of  i^ril,  also  signed  by 
the]daintiff  inthe  abaence  of  his  soUflitoi,  wassoframsd 
as  to  mske  the  plaintiff  xeoognise  the  ioKgBdsignstans 
as  genuine;  lor  it  lecited  that  the  notes  were  endofssd 
bythepbdntiff— ftreeitalnowadmittedti>be!vntrae,aad 
contnry  to  tiie  truth  as  understood  by  the  parties  at  the 
time»  The  fiurresnlt  of  the  evidenee  on  both  sides  was 
giveninthnaothpezagn^of  Mc  Dnignan'saffidavit, 
when  he  said,  "  The  idwle  negotiationa  aforesaid  pro- 
eeaded  upon  tbe  footing  that  the  said  notes  wen  for- 
gerieB  by  the  said  William  Bayley,  ffox  which  he  was 
Habls  to  cruainsl  piosecittioQ»  and  I  had  not  the 
slightest  concBptioa  or  BBSpieien  during  the  iriuile  of 
ths  intsrview  afuinsaB<1»  that  the  defendants  or  Mr. 
ThuBsfisld  xegjHdsd  the  transadaan  in  any  otiier 
Iq^**  Itwas  nmisQanttyto  cflBsider  whethsrtiie 
offnfls  off  camponndiBg  a  fiilony  wae  eommitted  or 
not.  ItwasnBtthnpnmnsB  of  this  Court  to  decide 
whether  crimes  or  misdemsanoiB  had.  been  eoi^ 
mitted.    If  it  were  necessary  to  decide  the  question, 
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there  would  be  great  difficulty  in  holdiDg  that  an 
agreement  not  to  prosecute  was  not  to  be  implied. 

The  real  question  was,  whether  there  was  that  degree 
of  equality  between  the  parties  to  these  agreements 
which  was  necessary  to  make  them  valid.  Where  a  man 
was  driven  to  comply  with  terms  which  were  exacted 
through  operating  upon  his  fears,  by  the  power,  which 
the  other  parties  made  him  see  they  had  acquired,  of 
using  the  power  acquired  of  prosecuting,  exposing, 
and  disgracing  his  son,  there  was  an  inequality,  and 
a  want  of  that  freedom  of  action  which  was  neces- 
sary to  the  validity  of  an  agreement.  Where  a 
power  of  operating  upon  a  man's  fears  existed,  and 
he  entered  into  a  contract  unwilUngly,  and  under  the 
influence  of  that  power,  its  existence  constituted 
duress.  The  assent  which  was  necessary  to  the 
validity  of  an  agreement  must  be  an  assent  uninflu- 
enced by  any  power  operating  upon  his  fears  of 
punishment,  or  of  the  disgrace  which  might  be  in- 
flicted on  the  dearest  object  of  his  natural  affection, 
at  the  instance  of  the  person  to  whose  power  he 
yielded. 

One  argument  adduced  by  the  defendants,  and 
which  was  founded  on  the  allegation  tliat  the  plain- 
tiff had  conni7ed  at  the  use  of  his  name  by  his  son, 
was  not  justified  by  the  evidence.  But  even  if 
the  fact  were  proved,  it  seemed  to  have  no  material 
bearing  on  the  question  as  to  the  validity  of  the  agree- 
ments, and  was  not  in  any  way  an  ingredient  or  actu- 
ating motive  in  this  negotiation.  The  evidence 
showed  that  the  greater  part  of  the  facts  relied  on  as 
to  that  part  of  the  case  were  discovered  by  the  defen- 
dants long  after  the  transaction,  and  did  not  seem  to 
be  of  very  material  bearing  on  the  real  question  before 
the  Court.  For  the  defendants  an  attempt,  had  been 
made  to  show  that  the  plaintiff's  object  was  to  gain  a 
pecuniary  benefit  to  himself  by  getting  the  entire 
dominion  over  his  son's  assets,  so  as  to  secure  pay- 
ment of  a  pre-existing  debt  to  himself.  That  view  of 
the  transaction  was  contradicted  by  the  evidence  of 
what  passed  between  the  parties.  The  defendants' 
counsel  had  relied  on  a  passage  in  Mr.  Dnignan's  affi- 
davit where  he  stated  that  the  plaintiff  said,  **  If  yon 
and  Mr.  Duignan  can  put  me  right  with  the  creditors, 
80  that  I  can  come  in  as  a  creditor  for  the  amount.** 
Bnt  the  antecedent  and  subsequent  conversation  of 
the  parties,  as  described  in  the  same  paragraph,  anni- 
hilated the  argument,  for  that  witness  said  that  on 
his  remonstrating  with  the  plaintiff  against  his  giving 
the  proposed  security  the  plaintiff  replied,  '*What 
can  I  do  ?  These  men  will  have  their  money,  and  if 
I  do  not  guarantee  it,  it  is  transportation." 

There  must  be  a  decree  declaring  the  invalidity 
of  the  two  agreements,  and  ordering  that  they  be 
delivered  up  to  be  cancelled,  that  the  plaintiff's  title- 
deeds  be  delivered  up  to  him,  and  that  the  pronussoxy 
notes  be  delivered  back  to  the  defendants,  who  most 
pay  to  the  plaintiff  the  costs  of  the  salt. 


Stuart,  V.-C.  |  dovxk  r.  Buck. 
7  Mabch,  1865.  1 

Trustee— Creditor^   Deed— UltimaU  Tnu^ 
Want  of  Interest  in  Subject  of  SuiL 

A  plainlifff  assignor  and  ultimate  cestni-qne-tnist 
under  a  deed  of  assignment  for  the  benefit  ofcnditm, 
filed  a  biU  to  set  aside  a  sale  by  the  trustee  offhedstd, 
as  made  at  an  undervalue  ;  but  did  not  prove,  or  cv-:?. 
allege,  that  the  true  value,  if  realised,  would  hatt 
seUisfied  the  creditors : — 

Held,  that  he  had  not  shown  such  an  interest  in  Vu 
suffjecl-matters  of  the  suit  as  would  entitle  JUm  to  mail- 
tain  iL 

This  was  a  cause  instituted  for  the  purpose  of  setting 
aside  a  sale  by  the  trustee  of  a  creditors'  deed  as 
fraudulently  made  to  himself. 

The  plaintiff  and  his  partners,  in  1863,  assigned 
their  lease,  machinery,  and  all  their  joint  property,  to 
the  defendant  Buck,  on  trust  to  sell  and  pay  creditors, 
reserving,  as  usual,  an  ultimate  trust  for  themselres. 
Buck  sold  the  property  to  the  defendant  Wilkinson 
for  3,200Z.,  and  afterwards  bought  it  back  for  himself 
at  the  same  price.  The  plaintiff  complained  of  this 
transaction  as  fraudulent,  but  it  was  formally  confirmed 
by  a  deed  to  which  the  plaintiff's  former  partners,  and 
all  his  unsatisfied  creditors  (except  one,  who  had 
refused  an  offer  by  the  defendants  to  pay  him  in  fnUil 
were  parties.  These  creditors  were  also  dcfen«iants ; 
they  had  received  on  the  winding  up  of  the  tras; 
only  185.  id,  in  the  pound.  The  plaintiff  alleged  that 
the  property  had  been  sold  at  an  undervalue,  and  in 
particular  that  an  offer  of  3,3102.  for  the  property  had 
been  improperly  refused. 

The  defendants  by  their  answer  denied  fnad,  and 
submitted  that  the  plaintiff  had  not  shown  that  he  had 
any  interest  in  the  subject-matter  of  the  suit 

Bacon,  Q,C,,  and  Fry,  for  the  plaintiff,  urged  that 
the  plaintiff,  as  a  eestui-'que'trust,  had  a  positive  ri^t 
to  inquire  into  the  conduct  of  his  trustee,  and  that 
the  Court  would  not  presume  that,  on  a  proper  salt 
being  made,  there  would  be  no  surplus. 

Matins,  Q.C.,  and  Brodrick,  for  the  defendants 
Buck  and  Wilkinson,  and  BMngton  for  the  other 
defendants,  were  not  called  on. 

Stuart,  V.-C,  said:  It  was  neoessaiy  for  the 
maintenance  of  a  suit  that  the  plaintiff  should  show 
that  he  had  an  interest  in  the  subject-matter  of  the 
suit ;  and,  therefore,  in  the  present  case  the  phuntiff 
must  allege,  and  prove,  that  he  had  a  substantial 
interest  in  setting  aside  the  sale.  It  might  be 
assumed,  for  the  present  purpose,  that  Back,  the 
trustee,  had  purchased  at  an  undervalue ;  and  the  bill 
alleged  what  the  proper  price  would  have  beei : «  price 
far  below  the  sum  required  in  order  to  pay  the  cre- 
ditors in  fall.    The  plaintiff  had  only  «a  Msxt^  iiL 
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the  surplus  ;  and,  on  his  own  showing,  there  was  no 
surplns.  But,  beyond  that,  the  rule  of  Equity  which 
invalidated  a  sale  made  by  a  trustee  to  himself  was 
one  which  admitted  of  qualification,  for  such  a  sale 
was  capable  of  confirmation  ;  and  not  only  so,  but  if 
the  trustee  acted  fairly  and  openly,  and  with  the  con- 
currence of  all  the  persons  who  had  the  primary 
interest  in  the  property,  the  sale  would  be  perfectly 
valid.  The  rule  was  not  that  the  transaction  was 
void,  but  that  it  might  be  undone,  if  a  sufficient  case 
were  made  out.  In  the  present  case  all  the  persons 
really  interested  in  the  property  had  confirmed  the 
sale. 

It  had  been  said  that  some  of  the  creditors,  who 
were  not  parties  to  the  deed  of  assignment,  remained 
tinpaid  ;  and  that  the  plaintiff  had  an  interest  in  seeing 
them  paid,  and  so  escaping  the  actions  which  they 
would  bring  against  him.  But  from  that  danger  the 
relief  prayed  by  the  bill  would  not  protect  him. 

The  bill  must  be  dismissed,  as  filed  by  a  person  who 
had  no  locus  sta7idi  in  the  matter  ;  but  it  would  be 
dismissed  without  costs. 


Wood,  V.-C.        J 

30,  31  Jan.,  3  March,  >  Kirkwood^?.  Thompson. 
1865.  ) 

Mortgagor  and  Mortgagee — Trustee  for  Sale. 

T/ie  purchase  by  a  second  mortgagee,  tchose  mortgage 
is  under  (he  form  of  a  trust  for  sale,  on  a  sale  by  a  first 
mortgagee  under  a  power  of  sale  contaijied  in  his  mart- 
gagC'deed  is  good  as  against  tJie  mjorrtga^gor. 

Observations  on  the  position  of  mortgagees  whose 
tnortgage-deed  is  under  tJteform  of  a  trust  for  sale. 

On  the  17th  of  January,  1846,  Stephen  Eirkwood 
made  a  mortgage  in  fee,  with  power  of  sale,  of  certain 
premises  at  Hull  for  5,500Z.,  and  interest  to  one 
Cash. 

On  the  16th  of  June,  1846,  he  made  a  mortgage  in 
fee,  with  power  of  sale  after  notice,  of  other  premises 
for  40002.  and  interest,  to  Davidson  and  others  the 
trustees  of  the  National  Provident  Institution,  and 
on  the  same  day  he  further  secured  the  40002.  and 
interest  by  a  mortgage  in  fee  of  the  first-mentioned 
premises  to  the  trustees  of  the  National  Provident, 
but  subject  to  the  mortgage  to  Cash,  and  with  power 
of  sale  after  notice,  either  subject  to  the  mortgage  to 
Cash  or  with  his  concurrence  free  from  the  same. 

On  the  25th  of  November,  1846,  S.  Kirk  wood  gave 
a  bond  to  the  defendants,  Thompson  &  Carr,  as 
trustees  of  the  North  of  England  Fire  and  life  Insu- 
rance Company,  for  the  purpose  of  securing  lOOOZ. 
nod  interest,  which  he  had  borrowed  from  that  com- 
pany, and  the  payment  of  the  premiums  on  a  policy 
on  his  own  life,  which  he  had  effected  with  them, 
and  on  the  same  day  he  agreed  in  writing,  with 
Thompson  &  Carr,  that  in  case  the  interest  on  the 


10002.,  dr  any  premium,  should  remain  unpaid  for 
twenty-eight  days  after  the  day  for  payment,  he  would 
execute  a  proper  mortgage  to  them  of  all  the  above- 
mentioned  premises,  subject  only  to  the  mortgage 
above-mentioned.  The  interest  on  the  1000/.  having 
fallen  into  arrear,  S.  Kirkwood,  by  an  indenture 
dated  the  10th  of  December,  1847,  conveyed  all 
the  above-mentioned  premises  to  Thompson  &  Carr 
in  fee,  subject,  as  to  the  first-mentioned  premises, 
to  the  mortgages  to  Cash,  and  Davidson  and  others, 
and  as  to  the  other  premises,  to  the  mortgage  to 
Davidson  and  others,  upon  trust,  without  any  further 
concurrence  or  consent  of  S.  Kirkwood,  his  heirs, 
executors,  administrators,  or  assigns,  or  any  person 
or  persons  whomsoever,  claiming  or  to  claim,  under 
him  or  them  at  any  time  or  times  thereafter,  when 
Thompson  &  Carr  should  in  their  discretion  think  fit, 
to  sell  and  absolutely  dispose  of  those  hereditaments 
and  premises,  and  out  of  the  proceeds  of  such  sale  to 
pay  all  costs  and  expenses,  and  the  moneys  and 
interest  due  to  them,  and  all  other  incumbrances,  and 
to  pay  over  the  surplus  which  should  remain  to  S. 
Kirkwood,  his  executors,  administrators,  or  assigns. 

On  the  7th  of  January,  1848,  S.  Kirkwood  mort- 
gaged the  whole  of  the  premises  to  Messrs.  Pease. 

S.  Kirkwood  died  in  1848,  having  left  a  will ;  but, 
as  the  executors  and  trustees  therein-named  disclaimed, 
the  will  was  not  proved  till  the  10th  of  February, 
1859,  when  administration,  with  the  will  annexed, 
was  granted  to  the  plaintiff,  Mary  Todd. 

Soon  after  S.  Kirkwood's  death,  default  having  been 
made  in  payment  of  the  interest  on  the  1000/.,  the 
North  of  England  Company  entered  into  possession  of 
all  the  premises,  and  remained  in  possession,  as  mort- 
gagees, till  the  time  of  the  sales  next  mentioned,  at 
which  time  the  amount  due  on  their  mortgage  was 
1,294/. 

In  1851,  there  being  a  large  arrear  of  interest  on 
their  mortgage,  the  National  Pfovident  Institution 
put  the  premises  up  for  sale  by  auction,  under 
the  power  in  their  mortgage.  Some  of  their  premises 
were  sold  to  persons  not  parties  to  the  suit,  the 
residue  was  sold,  for  5,590/.,  to  the  defendant  Hall> 
acting  as  agent  for  the  North  of  England  Company. 
Shortly  after  the  sale  and  conveyance  to  him.  Hall 
executed  a  declaration  of  trust  in  favour  of  the  com- 
pany. The  company  remained  in  possession  of  the 
property  purchased  by  Hall  till  the  year  1858,  when 
the  company  was  dissolved,  and  its  property  was 
purchased  by  the  Liverpool  and  London  Company. 
The  sum  of  6,500/.  (which  was  less  by  384/.  than  the 
sum  given  by  the  North  of  England  Company,  together 
with  what  was  due  on  their  mortgage  at  the  time  of 
the  purchase  by  Hall)  was  given  for  the  premises, 
which  were  afterwards  conveyed  by  Hall  to  Brockle- 
bank  and  others,  the  trustees  of  the  Liverpool  and 
London  Company. 

The  suit  was  instituted  in  March,  1864,  by  H.  J. 
Kirkwood,  the  heir-at-hiw   of  S.   Kirkwood,  Mary 
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Todd,  his  admim«tTatxiz,  and  liex  husband*  against  | 
Thompson,  Carr,  Hall,  and  the  tnwteea  and  paUie  I 
officer  of  the  Liverpool  and  Lcmdoa  Company.  ! 

The  bill  prayed  for  a  redemption  of  the  premises 
that  had  been  conveyed  to  Hall,  and  for  a  declazation 
that  he  had  been  a  trustee,  and  that  since  the  eon- 
yeyance  to  Brocklebank  and  others,  they  had  been 
trustees  for  the  plaintiffs. 

The  Liverpool  and  London  Coinpany  let  op  the 
defence  of  being  purchaaass  for  yalae  withoat 
notice. 

WUlcoek,  Q.a,  T,  A,  Roberts,  for  the  plaintiff^ 
distinguished  a  trust  for  sale  &om  a  power, 

PaThinaon  t.  Bambiiry,  I  Drew.  &  3m.  149  ; 
Shav  T.  Bunny,  5  N.  B.  200. 
The  North  of  England  Company  accepted  a  trust, 
and  thereby  became  subject  to  all  the  duties  of  a 
trustee ;  and  as  such  they  ne  unabk  to  puehase^ 
Dcsrmf  ▼.  HaU,  1  Vem.  48  ; 
Momt  V.  Paske,  2  Atk.  52  ; 
DowfusT.  Grazchrook,  3  Mer.  200; 
Ex  parte  James,  8  Ves.  348  ; 
Be  BloyoT  Trust,  1  Mae.  &  6.  498. 
The  duty  of  a  mortgagee  is  quasi  fidueiary, 
Bushworih's  Case,  Free.  Chy.  12 ; 
Smith  T.  Chiekester,  1  Con.  ft  Law;  489. 
The  company  was  in  possession  before  the  sale  to 
Hall,  and  remained  so  afterwards.     There  was  no 
break  in  their  possession.    Where  a  person  standing 
in  a  fiduciary  relation  obtains  an  advantage  on  the 
purchaee  of  property,  that  advantage  is  for  the  benefit 
of  his  eestuis-que-tncsls,  although  tiiey  may  have  little 
or  no  interest  in  the  property, 

Keedk^r.  Scmdford,  1  W.  AT.  L.  C.  48L 
Here,  the  neighbours  were  or  mi^t  have  been 
unwilling  to  bid  against  Hall,  as  Hall  was  interested 
in  the  property,  and  might  have  been  bidding  on 
behalf  of  the  Kirkwood  family ;  and  on  this  point  the 
evidence  of  undervalue  is  important. 

'When  tile  defendants  on  S.  Kirkwood's  death  took 
poaseaaion,  they  nnist  have  done  ae  as  fnutees,  not  as 
mortgagees; 

The  gronnds  on  wMch  the  Court  vpaets  a  pnrdnae 
by  an  agent  for  sale  are  not  so  much  tiiat  the  sacme 
person  cannot  be  vender  and  purchaser,  as  that  he 
doea  not  come  into  the  market  on  equal  temw  with 
the  public. 

Ex  parts  James,  8  Ves.  387  ; 
ExptsrU  Bennett,  10  Tes.  381 ; 
Saeparte  Hughes^  ^  Yes.  617. 

[WoQiv  Y-C.,,  here  intimated  that  ha  waa  bound  by 
the  dedsiQa  of  the  Lords  Justices  in 

Shaw  V.  Bunn^,  5  N.  B.  260, 
aa  to  a  purehaaa  by  a  aecond  mortgage] 


Giffard,  Q.C,  and  JToy,  for  defendants. 

The  deed  of  the  10th  of  December,  1847,  wu 
really  a  mortgage,  though  the  trust  for  sale  might  be 
absolute  in  form.  Su  Eiikwood  might  at  any  time 
have  filed  a  bill  to  redeem. 

The  rule  was,  that  though  a  heir  or  an  execntor,  if 
he  bought  in  an  incnmbranee  at  a  less  sum  tiluoi  was 
due,  could  not  charge  more  than  he  gaw  for  it ;  yet  if 
the  heir  or  executor  had  a]a»  a  charge  of  his  own  <m 
the  property,  he  mi^  insiat  on  the  f aH  sum  bang 
paid.  And  the  reason  was  elear ;  for  in  the  first  esse, 
it  was  only  from  his  poaition  aa  heir  or  executor  tint 
he  could  redeem. 

The  defendants  could  only  become  trustees  if  they 
exBcated  the  trust  for  sala. 

Maenaghlen^  for  the  defendant  Mr.  Pease. 

Wilteoek,  Q.C.,  in  reply. 

a  Mabch,  1865. 

Wood,  Y.-C,  said,  that  the  question  in  the  cim 
was,  whether  the  plaintiffs  conld  redeem  as  sgnnst 
the  sale  of  the  property  to  the  North  of  England  Com- 
paDy  I     That  in  his  opinion  the  North  of  England 
Company  had  not  interfered  in  the  conduct  of  the 
sale ;   but  that  Hall  must  be  token  to  have  pur- 
chased the  property  in  question  as  their  agent    Tbt 
notwithstanding   the   serious   doubts    expressed  br 
Turner,  UJ.,  in  the  recent  case  of  Shaw  v.  ^wn^ 
whether  a  purchase  by  a  mortgagee  could  be  considered 
as  standing  on  the  same  footing  as  a  purchase  by  i 
stranger,  he  was  of  opinion  that  a  second  mortgagee 
might,  if  the  mortgagor  did  not  redeem  him,  protect 
himself  in  every  possible  manner,  either  by  baying  in 
a  prior  mortgagee,  or  by  buying  the  property  itseli- 
That  this  opinion  was  confirmed  not  only  by  ShatB  t. 
Bunny,  and  the  other  cases  eited  at  the  bar,  but  also 
by  the  cases  of  Damsy  v.  Hall  (1  Yem.  4») ;  Mm 
V.  Laud  (8  Hare,  216) ;  AUomey-Gcneral  v.  Boris 
(1  Sim.  (N.  8.)  838) ;  Knight  r.  Marjoribanke  (2  Mat 
k  G.  12) ;  Davis  v.  BarreU  (14  Beav.  542).    T)ut 
the  fact  of  the  mortgagjoea  being  in  this  case  ti«stt« 
for  sals,  did  not  impair  their  right  to  protect  them- 
selves.   They  only  became  trustees  wh»  they  veie 
called  upon  to  execote  the  trust     That  the  mortgagor 
eould  not  have  filed  a  bill  against  them  to  fores  them 
to seE under  the  trust,  though  if  they  had  fi]edal»li 
it  must  have  been  for  sale  not  foreclosure.  It  had  bees 
argued  at  the  bar,  that,  aa  mort^pigees  in  poasessioD. 
they  ought  to  have  kept  down  the  interest  on  the  pov 
mortgage,  and  that  an  inquiry  ahoold  be  directed,  vliy 
they  had  not  done  so,— but  he  oonld  not  aceede  to  that 
view.    The  plaintiffa  most,  in  order  to  aacceed,  birv 
made  out  a  ease  of  6and»  which  they  had  been  unable 

todo.    The  lall  must  be  dinniand  with  oofrtK 


11  Mabch,  1S02.) 


THE  NEW  EEPORm 


447 


COMMON   LAW. 


I   Hall 


«u  Jinoranr  nd  Anotiifir. 


7,  SPjeb.  18d5, 

ERROR  FROU  THE  EXCHEQUER. 

Caram^lsLEf  C.J.,  CuoiiPTON;  Btlxb,  and 
Blackbubn^  JJ. 

MatUr  and  Servant — Ntgitffenee — FfUow- 
IdhofwrtT — Liabiliiy  of  Master. 

Ths  j^imrnUff  was  emploffii  im  tJU  defmioM  muu^ 
andaniiplainedtotksMMkrlooker  of  ^  defecUn  alaU 
o/thB  roof.  It  was  the  duttif  ttf  <lb  vnilerioofar  U  kav$ 
thB  roof  propped,  mud  in  eonoequaici  ftfhis^egUding  io 
do  m,  uMmufeU  and  injund  tk»  pUUfdiff,    The  d^ 

fendoaU»  had  put  the  ffiUM  inio  proper  werkmg  order. 
There  low  no  enidanoe  that  they  had  personal  knowledge 
of  the  defective  state  efihe  roof^  oar  that  tkey  had  dwwn 
amifi  wood  ofamre  i%  the  seUaion  of  an  underlooker :— 
Held,  that  the  plaintiff  aad  underlooher  werefeUofUh 
labourers  in  a  common  employment,  and  that  the  de^ 

fendauts  were  not  liable. 

Error  from  the  Ezcheqner  on  a  bill  of  exceptions. 

Tlia  Srd  connt  of  the  declaration  stated,  that  plain- 
tiff was  retained  and  employed  by  tbe  defendants  to 
work  .for  them,  and  did  during  all  the  time  in  the 
connt  mentioned,  work  for  them  as  their  servant  in  an 
imdergroiuid  passage  of  a  eoid  mine  of  the  defendants, 
trhich  the  defendants  were  possassed  of,  occupied,  and 
managed  during  all  the  times,  Ac.,  which  passage  it 
WM  at  an  tunes,  ftc,  dsaigeraiia  and  misafe  for  the 
plaintiff  so  to  work  in,  on  account  of  the  roof  of  the 
ssod  passage  being  liable  and  likdy  to  &11  down  npom 
th«  plaintiff  while  he  was  so  working  in  the  ssid 
passage,  nnless  reasonable  and  proper  care^  androason- 
able  and  proper  precautions  were  taken  by  the  defend- 
ants to  prerent  such  roof  from  so  giring  way,  and 
falling  i^on  tiie  plaintifi^  whfle  he  was  so  wozidng  in  tiie 
said  passage  of  all  whicJi  said  premises  &e  defendants 
at  all  times,  4kc.,  had  full  notice  and  knowledge.  Yet 
the  defendants  did  not,  wlule  the  plaintiff  was  so  woik- 
ing,  take  reasonable  or  proper  care,  or  reasonalde  or 
proper  precautiouB,  to  prevmt  the  Toof  of  sneh  passage 
from  gmng  way  and  fidling  down  on  Hie  pkdntiff 
while  he  was  so  working  therein ;  and  so  carelessly 
and  negligentiy  oondncted  and  managed  llieir  said 
mine  in  that  behalf,  while  the  plaintiff  was  so  working 
in  the  said  passs^e^  and  «iule  they  knew  he  was  ao 
working  therein,  and  took  so  little  and  sach  bad  care 
of  the  said  mine,  and  the  roof  of  the  said  passage  while 
the  plaintiff  was  so  working  therein,  and  while  they 
knew  he  was  so  workiqg  theram,  that  by  reason  of 


the  premises  merely,  and  without  any  fault  of  the 
plaintiff,  the  roof  of  the  said  passage  did  give  way  and 
fall  down  upon  the  plaintiff  wMle  the  plaintiff  was  so 
working  in  the  said  passage ;  and  a  large  stone,  form- 
ing part  of  the  said  roof,  and  which  fell  therefrom, 
struck  the  plaintiff,  and  maimed  and  crippled  him, 
whereby,  Ac.  1st  plea  ;  not  guilty.  2nd.  That  Hie 
defendants  had  not  notice  that  the  passage  was  unsafe 
and  dangerous  to  work  in  as  therein  alleged. 

At  the  trial  at  the  Summer  Assizes  at  liverpool, 
1868,  before  Blackburn^  J.,  it  was  proved  by  the 
pliuntiff  that  he  was  employed  in  a  mine  of  the  defen- 
dants*. On  the  22nd  of  May,  1802,  he  was  working 
in  the  mine  at  the  to^  of  the  jigger.  There  was  a 
laige  stone  in  the  roof  of  the  passage  abore  where  he 
was  working ;  and  seyeral  times  in  the  comae  of  the 
day  he  told  Seddon,  the  overlooker,  that  the  roof 
was  not  safe.  At  six  o'clock  in  the  morning  he  heard 
the  stone  crack,  and  called  Seddon*s  attention  to  it. 
Seddon  tapped  it  with  a  stick,  and  said,  **  Get  on  with 
your  work ;  it  won*t  fall  to-day,  and  only  for  stopping 
the  jigger,  I  should  have  it  capped."  Later  in  the 
day  the  plaintiff  again  heard  the  stone  crack,  and 
again  told  Seddon,  who  tapped  it  and  sud,  "  Get  on 
with  your  work,  the  stone  won't  falL**  About  ei|^t 
o'clock  the  stone  cracked  again,  and  again  the  pJaintiff 
told  Seddon.  Soon  afterwards  the  stone  fell  and 
injured  the  plaintiff 

SeTeral  persons  who  knew  the  mine  proved  that  the 
roof  was  nnssfe  in  many  places  and  required  propping. 
That  the  place  where  the  stone  fell  ought  to  have  been 
propped.  That  a  stick  was  not  a  proper  instnmient 
with  which  to  tap  the  roof.  That  there  were  men 
appointed  whose  duty  it  was  to  tap  the  roof  and  see 
to  the  dangerous  plaoea. 

The  defendants  called  no  witnesses  and  no  evidence 
having  been  given  by  the  plaintiff  of  the  defendants 
having  any  knowledge  of  the  state  of  the  nune,  or  of 
any  personal  interference  on  their  part,  the  learned 
Judge  directed  Ihe  jury  to  find  for  the  defendants.  To 
which  direction  tha  bill  of  ozceptionB  was  tendfirad. 

T.  /oR^i^  for  the  plaintiff. 

The  circumstanoe  which  distinguishes  this  case  from 
others  of  ordinaiy  occnxranoe^  like  PriegUey  v.  Fowler 
(3  IL  &  W.  1),  is  that  the  occupation  here  was  dsn- 
gsiDus ;  and  when  that  is  the  case  it  is  well  laid  down 
that  the  plant  should  be  carefully  looked  aftac 
[Btlbs,  J.«  re&rred  to 

OaUagher  v.  P^kt.  and  Lovegrover.  The Lanian^ 
Brighton  and  South  Coast  SaUwajf  Cbayoaiy, 
4  liT.  &.  29L] 
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I  wbh  to  distingnish  this  case  from  all  cases  where 
there  is  no  danger.  The  master  ought  to  have  taken 
precautions  to  goard  against  risk,  and  he  cannot  throw 
off  the  liability  attaching  to  him ;  his  dnty  is  inalien- 
able. For  np  to  the  point  of  making  the  mine  rea- 
sonably safe,  it  is  immaterial  whether  the  negligence 
be  that  of  the  master  or  the  servants,  in  either  case 
the  master  is  liable, 

PcUerwn  v.  Wallace,  1  Macq.  748  ; 

Brydcn  y.  Stewart,  2  Macq.  80; 

BarUmahill  Cmnpany  y.  Reid,  3  Macq.  286. 
[Cromfton,  J.— a  distinction  has  been  suggested 
between  a  case  where  the  master  lives  far  away  and 
does  not  interfere  with  the  working  of  the  mine,  but 
leaves  a  general  manager  in  charge ;  and  the  case 
where  the  master  himself  is  continually  visiting  the 
works.] 

In  the  cases  in  the  House  of  Lords  it  was  considered 
immaterial  what  the  functions  of  the  manager  were. 
What  is  decided  is,  that  the  master  cannot  divest  him- 
self of  the  liability  to  make  the  works  safe. 

[Blackbukn,  J. — You  go  to  this  full  extent,  that 
though  the  master  sends  down  perfectly  competent 
servants  with  directions  to  look  after  the  roof  of  the 
mine,  he  is  still  liable  for  an  accident  arising  from 
their  neglect] 

The  simple  evidence  of  the  roof  being  defective, 
would  on  the  authority  of 

SooU  V.  London  Dock  Company,  5  N.  R.  420; 
be  enough  to  raise  the  presumption  of  negligence.  It 
was  the  master's  dnty  to  take  reasonable  and  proper 
care  that  the  roof  was  kept  in  a  reasonable  and  proper 
way.  The  cases  cited  3  Macq.  289 — 293,  clearly  show 
the  distinction  between  those  risks  which  arise  in  the 
course  of  the  service  from  the  individual  carelessness 
of  a  fellow-servant,  and  those  arising  from  the  de- 
fective condition  of  the  plant  itself.  The  judgment 
of  Byles,  J.,  in 

Clark  V.  Holnus,  7  H.  &  N.  937, 
goes  to  show  that  these  are  duties  which  the  master 
cannot  throw  off,  and  in  the  present  case  it  cannot  be 
held  that  a  master  having  employed  a  competent 
agent,  is  thereby  absolved  from  all  further  care. 

E,  JavMs,  Q,C.  (with  him  Crompton  Sutton),  for 
the  defendants,  was  not  called  upon. 

Erle,   C.  J.  —  The  plaintiff  in  this  action  was  a 
labourer,  employed  in  a  mine  of  the  defendants,  and 
was  ii\iured  by  the  fall  of  a  stone  from  the  roof  of  the 
mine.    The  evidence  is  clear  that  the  underlooker  of 
the  mine  was  guilty  of  negligence  in  not  propping  np 
the  roof ;  and  that  the  accident  to  the  plaintiff  was 
the  consequence  of  his  negligence.    The  question  ia, 
whether,  under  the  circumstances,  the  defendants  are 
answerable  for  the  negligence  of  the   underlooker.  | 
There  was  no  evidence  that  the  defendants  had  not  { 
used  proper  care  in  the  selection  of  their  underlooker.  I 
Kor  that  they  had  neglected  to  put  the  mine  into  ! 
proper  working  order.    On  the  contrary,  there  was  ' 


evidence  that  the  mine  had  been  properly  worked  for 
five  or  six  years.  The  roof  continually  required  prop- 
ping from  time  to  time  as  the  coal  was  removed ;  the 
underlooker  delayed  for  one  day  to  give  the  roof  the 
necessary  support,  and  the  consequence  of  that  delay 
was  the  accident  which  happened  to  the  plaintifil 
The  defendants  had  no  personal  knowledge  of  the  8tat« 
of  the  roof.  Upon  these  facts,  are  the  defendants  re- 
sponsible for  what  occurred  ?  We  are  all  of  opinion 
that  they  are  not ;  that  the  underlooker  and  the  plain- 
tiff were  fellow-labourers  pursuing  a  common  employ- 
ment And  the  decisions  both  in  this  country  and  in 
America,  collected  in  Mr.  Smith's  book  of  Master  and 
Servant,  show  that,  under  such  circumstances,  the  niafi- 
ter  is  not  liable.  The  question  is  often  one  of  consi- 
derable difficulty,  and  my  Brother  Williams  brought 
into  prominent  relief  the  fact  that  the  fellow-senrant 
may  sometimes  stand  in  the  position  of  deputy-master. 
Whether  in  such  a  case  the  master  would  be  liable  for 
the  acts  of  the  deputy-master,  is  a  point  on  which  we 
wish  to  reserve  our  opinion  till  the  &cts  raise  the  ques- 
tion. In  this  case  we  think  the  direction  of  tho 
learned  Judge  was  right,  and  the  judgment  of  the 
Court  of  Exchequer  must  be  affirmed. 

JiuigmaU  affirmed. 


Adm.  I     j,^^  Helekk. 

27,  28  Jak.,  8  Mabcu,  1865.  I 

Before  the  Right  Honourable  Db.  Lvshinotok. 

BUI  of  Lading— Charter-PaHy^U  Vict. 
c.  10,  8.  6. 

If  a  inatUr  accept  for  shipment  from  the  charterer  of 
the  vessel  two  kinds  of  goods,  the  Juxtaposition  ofwhkk 
may  cause  dam/ige  to  one  of  them,  he  is  bound  to  taic 
extraordinary  precautions,  and  if  he  fails  to  do  so,  aid 
damage  arises,  the  charterer  will  not  he  estopped  firm 
suing  by  reason  of  the  terms  of  the  charter-party  regmr- 
ing  the  master  to  receive  and  stow  eUl  goods  as  they  are 
presented  to  him  for  shipment  by  the  charterers. 

But  whatever  the  mutiuU  rights  of  the  charterer  and 
master,  theyunU  not  affect  the  rights  of  assignee  of  the 
bUl  of  lading  of  the,  injured  goods  against  the  vessel, 
except  so  far  as  the  charter-party  is  expressly  incorpo- 
rated in  the  bill  of  lading. 

The  m>erefctct  that  the  cargo  is  stowed  by  a  head  sUvc- 
dore  appointed  by  the  charterer  in  pursuance  of  the 
charter-party,  will  not  exempt  the  master  ofrespom- 
bility  for  proper  stowage,  if  (he  charier-party  eagmsslif 
declares  the  master  responsible, 

Blakie  v.  Stembridge  (6  C.  B.  894),  distinguished. 

This  cause  was  instituted  under  the  6th  flection  of 
the  Admiralty  Court  Act,  1861,  which  ffm  to  the 
Court  jurisdiction  over  any  daim  by  the  owner,  or 
consignee,  or  assignee  of  any  bill  of  ladbig  of  ^J 
goods  carried  into  any  port  in  Enc^and  or  Wales  in 
any  ship,  for  damage  done  to  the  gooda  ntpi^^^^^ 
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by  the  negligence  or  misconduct  of,  or  for  any  breach 
of  duty  or  breach  of  contract  on  the  part  of,  the 
owner,  master,  or  crew  of  the  ship,  &c.  &c. 
The  facts  of  the  case  were  as  follows  : — 
On  the  16th  day  of  July,  1864,  a  charter-party  was 
entered  into  at  Leghorn  between  the  master  of  •*  The 
Helene,"  and  Messrs.  T.  Lloyd  &  CJo.  of  Leghorn, 
merchants  and  charterers  of  the  said  ship,  the  mate- 
rial clauses  of  which  were  as  follow  : 

"That  the  said  ship  being  tight,  staunch,  and 
strong,  and  in  every  way  fitted  for  the  voyage  (8/3 
in  French  Veritas),  shall  load  here  in  the  customary 
manner  a  full  and  complete  cai^  of  such  lawful  goods 
or  merchandise  as  the  charterers  may  require,  and 
stow  the  same  in  every  part  of  the  said  vessel,  cabin 
and  forecastle  only  excepted.  The  cargo  to  be  taken 
alongside  and  from  alongside  the  ship  by*  the  mer- 
chants at  their  own  risk  and  expense,  and  to  be 
received  and  stowed  by  the  master  as  it  may  be  pre- 
sented for  shipment,  the  charterers  being  allowed  to 
appoint  a  head  stevedore  at  the  expense  and  under 
the  inspection  and  responsibility  of  the  master  for 
proper  stowage.  No  goods  to  be  taken  on  board  the 
said  vessel  during  the  voyage  without  the  charterers* 
written  authority.  The  master  engages  to  give  the 
same  attention  to  the  cargo  and  the  interest  of  the 
charterers  in  every  respect  as  if  the  vessel  were  loaded 
on  the  berth  or  on  the  owner's  account,  and  to  mea- 
sure all  measurement  goods,  and  write  it  on  the  receipt 
Bills  of  lading  to  be  signed  by  the  master  as  custo- 
mary at  the  charterers'  counting-house,  and  at  what- 
ever rate  of  freight  they  may  require,  without 
prejudice  to  the  present  agreement.  The  ship  to  be 
consigned  at  the  port  of  discharge  to  the  charterers' 
agent  The  said  ship  to  proceed  with  the  said  cargo 
to  London  or  Liverpool  at  charterers'  option,  and  to 
deliver  the  same  agreeably  to  the  bills  of  lading  or 
being  paid  285Z.  sterling  in  a  lump  sum.  The  said 
freight  to  become  due  from,  and  to  be  paid  by,  the 
charterers'  agents  or  assigns  on  unloading  and  right 
delivery  of  the  cargo,  in  cash,  to  the  master,  who  will 
have  all  legal  lien  on  the  cargo  to  exact  such  settle- 
ment or  payment  from  said  agents  or  assigns,  and  will 
have  no  claim  on  the  charterers  after  the  vessel  is 
loaded  or  dispatched  here.  The  act  of  God,  restraints 
of  princes  or  rulers,  the  Queen's  enemies,  fire  and  all 
and  every  other  dangers  and  accidents  of  the  seas 
and  navigation  of  whatever  nature  and  kind  soever 
during  this  voyage  always  excepted." 

The  charterers  shipped  on  board  a  full  cargo,  con- 
sisting of  forty-seven  casks  of  olive  oil,  and  also  a  quan- 
tity of  rags  and  wooL  The  cargo  was  stowed  by  a  head 
fit«vedore  appointed  by  the  charterers,  who  gave  a  cer- 
tificate that  he  had  paid  **  most  particular  attention, 
and  taken  every  possible  precaution  to  protect  the 
cargo  from  damage."  The  master  signed  a  bill  of 
lading  on  the  10th  of  August,  for  the  olive  oil  in 
terms,  so  far  as  they  are  material,  as  follow  : 

"Shipped  in  good  order  and  condition  by  Thomas 


Lloyd  &  Co.,  upon  the  good  ship  called  'The  Helene/ 
now  lying  in  the  port  of  Leghorn,  and  bound  for 
Liverpool,  forty-seven  casks  of  olive  oil,  to  be  deli- 
vered in  the  like  good  order  and  condition  at  the 
aforesaid  port  of  Liverpool,  all  and  every  the  dangers 
and  accidents  of  the  seas  and  navigation  of  whatever 
nature  or  kind  excepted,  unto  order  or  assigns,  he  or 
they  paying  freight,  &c.  *  *  — . " 

"  Weight,  measurement,  and 
contents  unknown :  and  not 
accountable  for  leakage. " 

The  bill  of  lading  was  indorsed  in  blank  by  the 
shippers,  and  assigned  to  the  plaintiffs  Messrs.  Buscall 
&  Ckx,  oil  merchants  in  Liverpool,  and  at  the  time  of 
the  institution  of  this  cause  the  plaintiffs  were  the 
owners  of  the  olive  oil  and  the  assignees  of  the  bill  of 
lading.  "  The  Hclene  **  arrived  in  Liverpool  on  the 
19th  of  October,  1864,  and  upon  the  delivery  of  the 
forty-seven  casks  to  the  plaintiffs  it  was  discovered 
that  many  of  the  casks  were  wholly  or  partially  empty, 
and  that  there  was  a  loss  of  2000  gallons  of  oil  out  of 
4,888.  The  plaintiffs,  thereupon,  instituted  this 
cause  against  the  vessel.  At  the  hearing,  the  cause 
of  the  daomge  was  disputed,  the  plaintiffs  contending 
that  the  oil  had  been  improperly  stowed,  by  reason 
that  the  rags  and  wool  had  been  stowed  in  the  same 
hold  with  the  oil,  and  near  to  it,  and  that  the  heat 
generated  by  the  rags  and  wool  had  caused  the  casks 
to  fly ;  the  defendant  contending  that  the  loss  was 
simply  leakage,  the  result  of  defective  casks  being 
exposed  to  a  rough  voyage.  The  Court  found  upon 
the  evidence  that  the  leakage  was  the  result  of  the 
juxtaposition  of  the  rags  and  wool  to  the  casks,  in 
short,  of  improper  stowage. 

The  defendant  also  raised  the  legal  question  of  the 
plaintiffs'  right  to  bring  the  action. 

Edward  Jame9t  Q.C7.,  Aspinall,  Q,C.t  and  R,  G, 
WUliama,  for  the  defendant 

The  plaintiffs  have  no  better  right  against  the  vessel 
than  Messrs.  Lloyd  k  Co.  would  have  had  against  her 
owner.  For  by  the  1st  section  of  the  Bills  of  Lading 
Act,  18  &  19  Vict  c.  Ill,  the  plaintifb,  as  indorsees 
of  the  bill  of  lading  to  whom  the  property  in  the 
goods  had  passed  by  reason  of  such  indorsement,  have 
had  transferred  to  and  vested  in  them  only  such 
rights  of  suit  in  respect  of  such  goods  as  if  the  con- 
tract contained  in  the  bill  of  lading  had  been  made 
with  themselves :  and  the  practical  effect  of  the  6th 
section  of  the  Admiralty  Court  Act,  1861,  is  to  give 
to  the  plaintiffs  only  the  same  rights  and  no  others 
against  the  vessel.  But  Messrs.  Lloyd  &  Co.,  the 
shippers,  would  have  had  no  rights  against  the  ship- 
owner ;  for  they  and  not  the  master  were  responsible 
for  the  defective  stowage,  inasmuch  as — 

1st.  They  were  the  charterers,  and  furnished  the 
whole  cargo, 'and  the  master  was  by  the  charter  bound 
to  receive  and  stow  it  as  it  might  be  presented  for 
shipment. 
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2nd.  In  accordance  with  the  charter  the  whole  cugo 
was  stowed  bjT  the  head  stevedore  appointed  hj  the 
charterers  :  and  this  exonerates  the  master, 
Blakie  r.  SUrnhndgt,  6  C.  B.  894. 

BrcU^  Q.C.,  and  F.  LuahingUm^  for  the  plaintiffii. 
Their  arguments  will  be  found  embodied  in  the 
judgment. 

Dr.  LusHiKOToy.— If  the  neater,  eren  under  the 
terms  of  a  charter-party  like  the  preaent»  takes  on 
board  both  goods  in  wooden  casks  and  also  nipi  and 
wool^which  has  been  proved  to  be  at  all  times  a 
haardons  thing — I  apprehend  he  is  bound  to  take 
extraordinary  precautions  to  prevent  mischief,  and 
cannot  protect  himself  by  showing  that  aU  the  cargo 
was  shipped  by  the  same  person.  For  **  an  authority 
by  the  shipper  or  charterer  to  stow  the  goods  clearly 
does  not  amount  to  an  authority  to  stow  them  in  a 
careless  or  negligent  manner,''  Hutchinson  v.  Guian 
(5  C.  B.  149).  In  the  present  case  the  master  was 
guilty  of  negligence  in  not  separating  the  rags  and 
wool  firom  the  casks  of  oiL  Then  as  to  the  defendant's 
contention,  that  he  was  not  responsible,  because  the 
cargo  was  loaded  by  a  stevedore  appointed  by  the 
chartereis,  I  think  this  case  is  removed  out  of  the 
anthority  of  Blakie  v.  SUmhridge  (loc  eiL)^  where 
the  charter-party  did  not  contain  the  important 
words  of  this  charter-party,  that  the  cargo  was  to 
be  loaded  by  the  stevedore,  &&,  **  under  the  inspec- 
tion and  responsibility  of  the  master  for  proper 
stowage  ;'*  and  where  the  Court  held  the  true  con- 
stmctian  of  the  charter-party  to  be  "  that  the  cargo 
was  to  be  brought  alongside  at  the  risk  ajid  expense  of 
the  charterer,  and  was  to  be  shipped  and  stowed  by 
his  stevedore,  and  consequently  <U  fiig  risky  though  at 
the  expense  of  the  shipowner,  and  subject  to  the  con- 
trol of  the  master  on  behalf  of  the  shipowner  to  pro* 
tect  his  interests. "  There  seems,  therefore,  no  reason 
for  saying  that  Messrs.  Lloyd  ft  C«.,  the  shippers, 
would  have  been  estopped  from  suing  tiie  master  on 
account  of  improper  stowage. 

Bat  even  if  the  sfaippets  would  lunre  been  estopped, 
it  does  not  follow  that  the  i^aintifls,  as  assignees  <k 
the  biUs  of  lading,  would  be  estopped  aka  Shippers 
snd  assignees  of  bills  of  lading  do  not  stand  to  each 
other  as  agent  and  principal,  but  as  vendor  and  pnr- 
diaser.  Even  on  consideration  of  the  Bills  of  Lading 
Act  alone,  irrespective  of  the  9th  section  of  the  Admi- 
ralty Court  Ac^  1861,  tiie  rights  and  liabilities  which 
the  assignee  of  the  bill  of  lading  has  transferred  to 
him — ^being  the  rights  and  liabilities  in  respect  of 
the  goods  as  if  the  contract  contained  in  the  bill  of 
lading  had  been  made  with  him— cannot  include  the 
mutual  rights  and  liabilities  of  the  shipper  and  master 
dehors  of  that  contract  in  respect  of  other  goods,  or 
of  the  terms  of  the  charter-party,  ftc  For  were  this 
so,  the  bill  of  lading  would  alwajrs  be  taken  to  incor- 
porate tfie  charter-party  ;  but  this  it  never  does,  unless 
the  terms  of  the  bill  of  lading  expressly  require  it, 


ChappeU  V.  Cdmfart  (SI  L  J.  C.  P.  58).  I  think  the 
rights  of  the  plaintilb  as  assignees  of  the  biD  of  lading 
could  not  be  eortailed  by  any  lialnlity  of  the  charterers 
towards  the  master,  not  beings  liability  impoaed  upon 
the  plainti^  under  the  bill  of  lading. 

The  objections  therefore  to  the  j^aintifls*  right  of 
action  fidl,  and  there  must  be  jizdgment  for  the 
plaintiffs^  with  tiie  usual  referenee  to  the  Begistrsr 
and  merchants  to  estimate  the  damage. 


Adm. 
31  Jak.,  3  Masgh,  1865. 


ThK  SpIKFT  of  TH£ 
OCXAX. 


Before  the  Bight  Honourable  Db.  LusHnroTON. 

Limited  ZiabUUy  —  Registration  —  "  Owners^ 

25  k  26  VicU  c  63,  s.  54. 

On  July  24,  it,  a  registered  part-aumsr  of  a  vsssei, 
transfers  Ms  shares,  hyUUof  sale,  to  R,  B  does  noi 
register.  On  the  22nd  of  November,  a  eoUision  takes 
place,  A  heing  an  board  the  i/sssel  as  master.  B  sub- 
sequently registers.  On  a  cause  for  limited  liabUiiy 
being  instituted  byaUthe  registered  co-owners  of  the 
vessel  exclusive  of  A,  but  inclusive  ofBt — 

Held,  Owt  Ae  vmd  '* owners"  in  the  5itk  section  of 
the  Merchant  Shipping  Amendment  Act,  means  equii- 
aible  as  weU  as  registered  owners,  and  iherefbre^ 

IsL  That  A  waa  noi  an  owner,  bat,  that  even  if  he 
had  been,  his  default  could  not  deprive  the  abseni  co- 
owners  of  their  right  to  limsisd  liability, 

^nd.  Thai  B  was  an  owner,  entitled  to  daim  limited 
liabaHy. 

This  cause  was  instituted  under  the  54th  section  of 
the  Merchant  Shipping  Act  Amendment  Ac^  1862, 
for  the  purpose  of  limiting  the  liability  of  the  owners 
of  "The  Spirit  of  the  Ocean,"  which  they  might  have 
incurred  by  reason  of  a  collision  of  their  vessel  with 
"The  Bobin  Hood.**  Boulle  Cary,  jun.,  the  master 
of  the  vessel,  had  in  the  month  of  January,  1864, 
become  the  registered  owner  of  6-64ths  of  "  llie  Spirit 
of  the  Ocean."  It  appeared  he  had  become  the  pur- 
chaser of  these  shares  by  the  assbtanee  of  his  &tiier, 
Boulle  Cary,  sen.,  who  was  desirous  that  his  son  should 
obtain  command  of  the  vessel.  On  the  24tfa  of  July 
following,  Boulle  Cary,  jun.,  by  bill  of  sale,  tnuis- 
ferxed  his  shares  to  his  &ther.  On  the  22nd  day  of 
IS'ovember,  1864,  the  collision  took  place  ;  at  the  time 
of  the  coIHsion,  Boulle  Cary,  jun.,  was  on  board,  and 
in  command  of  "  The  Spirit  of  the  Ocean  ;  **  bat  the 
bQl  of  sale  of  his  shares  to  his  father  had  not  been 
registered,  and  was  not  registered  until  the  SOth  of 
November.  The  cause  for  limited  liability  was  insti- 
tuted by  Boulle  Cary,  sen.,  and  the  other  registered 
co-owners  exclusive  of  Boulle  Cary,  jun. 

Clarkson,  for  the  plaintiffs 

F.  Luahington,  for  the  defendants^  Ae  mnm»  of 
"The  Bobin  Hood"  and  her  cargo. 
Tlie  word  "  owners"  in  the  Merchni  AMtaf  Aet 
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and  Amendment  Ac^  means  registered  owners.  If  so, 
1st.  Ronlle  Gary,  jnn.,  the  master,  was  an  owner 
at  the  time  of  the  collision  ;  and  as  he  was  in  com- 
mand, the  loss  arose  by  his  actual  fanlt  and  pri\ity, 
and  he  at  least  is  not  entiiled  to  limited  liability. 

2nd.  The  other  registered  co-owners,  though  not  on 
board  at  the  time,  are  deprived  of  the  right  they  would 
otherwise  have  to  limited  liability.  For  the  actual  fault 
and  privity  of  one  co-owner,  is  the  actual  fault  and 
privity  of  all  within  the  terms  of  the  54ih  section  of 
the  Merchant  Shipping  Amendment  Act^  1862,  '*  the 
owners  of  any  ship  shall  not  in  caaes  whose  loss  occuzs 
-without  ikcir  actual  feult  or  privity  bo  answerable  to 
an  aggregate  amount  exceeding,"  &c.  These  terms 
point  to  a  collective  Kability,  especially  when  con- 
trasted with  the  terms  of  former  enactments  respect- 
ing limited  liability. 

53  Geo.  3,  c.  159,  s.  1,  "No  person  or  persons  who 
is  or  are  owner  or  owners  or  part-owner  or  part-owners 
of  any  vessel,  shall  be  liable  to  answer  for  any  damage 
arising  by  reason  of  any  neglect  without  the  fault  or 
privity  of  such  owner  or  owners,"  &c 

And  the  504th  section  of  the  Merchant  Shipping 
Act : — **  No  o>vner  of  any  sea-going  ship  or  share 
therein  shall  in  cases  where  any  of  the  following 
events  occur,  without  his  actual  fault  or  privity,  be 
answerable,"  &c. 

WiUon  V.  Dickson^  2  B.  &  A.  2. 
3rd.  Roulle  Gary,  sen.,  is  not  an  owner  within  the 
terms  of  the  54th  section  of  the  Merchant  Shipping 
Amendment  Act,  1862,  and  therefore  cannot  claim 
limited  liability :  but  as  he  is  equitable  owner,  his 
liability  is  unlimited, 

Nostra  Sigriora  dc  los  Dolores,  1  Dods.  290. 

Clarkson,  in  reply. 

The  word  *'  owners  "  in  the  Merchant  Shipping  Act 
and  Amendment  Act  means  equitable  as  well  as 
registered  owners, 

Sections  18,  38,  39,  42,  43,  44,  56,  58,  62,  and 
516  of  ^Icrchant  Shipping  Act,  1854. 

1st.  Roulle  Gary,  jun.,  had  by  the  bill  of  sale, 
though  not  registered,  divested  himself  of  all  interest 
iu  the  ship. 

2nd.  In  any  case  the  other  co-owners  cannot  be 
prejudiced  by  the  act  of  Eoulle  Gary,  jun.,  even  if  he 
is  owner.  The  collision  did  not  take  place  by  "their 
actual  fault ;  **  co-owners  of  a  ship  are  not  a  corpora- 
tion, nor  are  they  partners. 

3rd.  Roulle  Gary,  sen.,  is  entitled  to  limited  lia- 
biUty. 

De.  LtJSHiNGTON. — Mr.  Roulle  Gary,  jun.,  was  the 
vendor  ;  his  father  the  vendee.  Registration  is  clearly 
the  interest  and  duty  of  the  vendee,  it  is  no  part  of 
the  duty  of  the  vendor.  The  execution  of  the  bill  of 
^e  ipso  facto  divests  the  vendor  of  all  interest  in 
the  vessel ;  and  thereupon  he  ceases  to  be  an  owner 
within  the  terms  of  the  54th  section  of  the  Merchant 
Shipping  Amendment  Act.    Gonsider  the  consequences 


of  an  opposite  decision.  Suppose  a  part-owner  is  abroad, 
it  may  bo  in  the  East  Indies ;  be  is  desirous  cf  sell- 
ing his  share  :  he  exeeotes  a  biU  «£  sale  and  ddiren  ' 
it.  How  is  he  to  effect  registratioii  ?  He  lu»  no 
means  of  so  doing  :  is  his  responsibility  to  last  until 
he  can  effect  registration?  I  must  hold,  therefore, 
Roulle  Gary,  jun.,  not  to  be  a  part-owner  of  this 
vessel  But  in  any  case  the  act  of  Roulle  Gary,  jun., 
as  part-owner,  could  not  deprive  the  absent  co-owners 
of  the  right  of  limited  liability.  To  hold  otherwbe 
would  be  contraiy  to  the  princqile  of  this  statute,  and 
I  may  say  all  the  other  statutes  conferring  the  right . 
of  limited  liability,  for  the  only  ground  of  exception 
to  this  right  which  is  recognised  is  personal  blame ; 
it  would  also  be  to  punish  A  for  the  fault  of  B, 
which,  in  the  absence  of  some  special  reason,  would 
be  n^j«st,  and  no  sudi  special  roBSOB  is  in  tins  case 
rsoognised  by  the  Legislature.  I  think  the  judgment 
of  ITtZim  V.  Dickson  (2  B.  &  A.  8)  is  sppHeable, 
although  given  upon  the  words  of  an  eariier  statute, 
for  though  then  is  a  difference  in  the  phraseology  of 
the  statutes,  as  pointed  out  in  liie  atgument,  yet  it  is 
impossible  to  infer  therefrom  that  the  Legislatore 
intended  to  impose  a  new  liability,  and  make  one  co- 
owner  responsible  for  the  default  of  another. 

Lastly,  as  to  Roulle  Gary,  sen.  A  purchaser,  having 
neglected  to  register,  does  not  thereby  escape  liability 
altogether;  but  why  should  his  liability  not  be 
limited?  All  the  reasons  upon  which  the  right  to 
limited  liability  is  founded  apply  to  unregistered 
equally  with  registered  owners,  and  in  this  respect  I 
see  nothing  in  the  Act  to  make  a  distinction  between 
them. 

1,  therefore,  pronounce  for  Hmited  liability,  in  ac- 
cordance with  the  prayer  of  the  petition. 


The  Maey  Anne. 


Adm. 
8  Mabch,  1865. 

Before  the  Right  Honourable  Dr.  Lusuinoton. 

Salvage — Jurisdiction — ^'Sum  in    Dispute^ 

17  dh  18  Vict,  c,  104,  «.  464. 

Salvors  sent  in  a  formal  demand,  in  roritingf  for  iOL  .- 
on  this  being  refused,  they  claimed  before  Vie  Justices  a 
sum  notexceeding200l. ,  and  the  Justices  found  no  salvage 
vfos  due:  the  salvors  appealed  to  the  Admiralty  Court. "^ 

Held,  th^  within  the  meaning  of  the  i^ith  section  of 
the  Merchant  Shipping  Act,  ^'the  sum  in  dispute  "  did 
not  exceed  50L,  and  therefore  the  Admiralty  Court  had 
no  jurisdiction  to  entertain  the  appeal. 

This  was  an  appeal  from  the  award  of  two  Justices  of 
the  Peace  at  Southampton  in  an  alleged  cause  of 
salvage,  and  the  respondents  questioned  the  jurisdic- 
tion of  the  Admiralty  Gourt,  on  the  ground  that ''  the 
sum  in  dispute  "  did  not  exceed  50Z.,  and  therefore, 
under  the  464th  section  of  the  Merchant  Shipping 
Act,  no  appeal  was  allowed.  The  facts  were  as 
follows : — 
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A  dispute  arose  between  the  master  of  ''The  Mary 
Ann"  and  the  alleged  salvors,  as  to  whether  any- 
thing or  what  was  due  for  salvage  :  the  salvors  sent  in 
a  formal  claim,  as  follows  : 

''Dock  Chambers,  Canute  Road, 
"  Southampton,  ,  1868. 

**  Captain  and  Owners  Brig  *  Mary  Ann,  * 

"  Drs.  to  the  Southampton  Steam  Towing 
Company  (Limited). 
"  Dec.  31.       To  towing  of  ship's  boat  to 
brig,  towing  brig  off  to 
Brambles,  thence  to  Bri- 
tannia Wharf.        .        .£40  0  0." 
When  the  salvors  came  before  the  Justices  of  the 
Peace,  they  demanded    no    specific  sum ;    but,    as 
appeared  from  the  award  of  the  Justices,  they  claimed 
a  sum  not  exceeding  200Z. — ^that  sum,  200Z.,  being 
the  extreme  sum  that  could  be  claimed  before  the 
Justices  under  the  460th  section  of  the  Merchant 
Shipping  Act    The  Justices  were  of  opinion  that  no 
salvage  was  due,  and  awarded  accordingly. 

DeaiUf  Q.C.i  and  V.  LwkinffUm,  for  salvor&i 


Twiss,  Q.C.y  and  Clarkson,  for  the  defendants. 

Dr.  Lushinoton.— The  sum  in  dispute  has,  in  a 
previous  unreported  case.  The  Eliza  AniUj  been 
held  to  be  not  the  sum  awarded,  bat  the  sum  claimed : 
the  question,  then,  here  is.  What  is  the  sum  claimed  \ 
I  lay  out  of  my  consideration  all  loose  expressaons 
which  may  have  occurred  in  conversation  between  the 
master  of  "  The  Maiy  Anne  "  and  the  salvors ;  but  it 
is  dear  that  the  salvors  made  a  formal  demand,  in 
writing,  for  iOl.  It  is  true  that  the  plaintiffs  by 
making  this  demand  may  not  absolutely  have  debarred 
themselves  from  suing  for  a  larger  stun ;  but  tiieir 
demand  from  the  Justices  was,  not  for  a  sum  exceed- 
ing 50Z.,  but  for  a  sum  not  exceeding  2002.  I  think 
this  must  be  taken  to  have  reference  to  the  previoos 
claim  of  iOL,  and  therefore  to  constitate  the  sum  is 
dispute.  The  Court  accordingly  cannot  entertaia  tlus 
appeaL  It  has  been  contended  that  the  objection  to 
the  jurisdiction  has  been  taken  too  late  :  but  I  appre- 
hend if  at  any  time  the  Court  discover  it  has  no  juris- 
diction, it  cannot  proceed  further  ;  the  delay  ol  (me 
or  both  parties  cannot  confer  jurisdictioii.  The  appeal 
must  be  dismissed  with  costs. 


18  Mabch,  1865.] 
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EQUITY. 


Privy  Oonnoil.  |  ^hb  Fusilieb  and  Caego. 
9  Fkb.  8  Mabch,  1865.  I 

Presmi -^ItOBD  Chelmsford  and  Lords  Justices 
Knight  BRtJCE  and  Turner. 

Salvage^ll  k  18  Via.  e.  104,  u.  458,  459— 
LiabiHty  of  Oarffo, 

The  oumers  qf  the  cargo  on  hoard  a  ship  to  which 
8€Uvage  aervicee  had  been  rendered,  denied  their  liabi- 
liiy  to  j^y  salvage  exc^t  for  services  rendered  to  the 
cargo : — 

Held,  ih(U  they  were  liable  to  contrilnUe  towards  life 
salvage. 

This  was  an  appeal  from  the  Admiralty  Court 
The  principal  question  raised  was,  whether  by  the 
458th  and  459th  sections  of  the  Merchant  Shipping 
Act,  1854,  the  owners  of  the  cargo  of  a  vessel  to 
which  salvage  services  had  been  rendered,  are  liable 
to  contribute  to  that  portion  of  the  claim  of  the 
salvors  which  arises  from  the  saving  of  the  lives  of  the 
passengers  on  board  the  vessel.  There  was  another 
subordinate  question  as  to  the  amount  of  salvage 
awarded  to  some  of  the  salvors. 

The  appellants,  the  owners  of  the  cargo  on  board 
<'The  Fusilier,"  the  vessel  salved,  admitted  that  the 
owners,  masters,  and  crews  of  the  different  vessels  to 
whom  salvage  was  awarded,  were  entitled  to  remune- 
ration for  their  services.  The  value  of  the  ship  was 
2,500;.,  of  the  freight  2,58U.  175.  Sd,  and  of  the 
cargo  52,000;.  The  Judge  of  the  Court  of  Admiralty 
pronounced  ''the  sum  of  2,2001.  to  be  due  to  the 
salvors  for  the  salvage  services  rendered  by  them  to 
the  vessel  'Fualier '  and  her  cargo,  and  for  their  ser- 
vices in  saving  the  lives  of  the  passengers  on  board 
the  vessel,  namely«  to  the  master,  owners,  and  crew 
of  the  steam-tug  'Aid,'  the  sum  of  7001. ;  to  the 
master,  owners,  and  crew  of  the  life-boat '  Northum- 
berland,* the  sum  of  700/. ;  and  to  the  masters, 
owners,  and  crews  of  the  luggers  *  Champion '  and 
'Lotus,'  the  sum  of  800?.,  together  with  costs.*' 
The  services  rendered  were  as  follows  :  On  the  8rd 
of  December,  1868,  *'The  Fusilier"  was  aground  on 
theGirdler  Sand.  The  steam-tug  ''The  Aid**  and 
the  life-boat  "  The  Northumberland  "  had  been  ren- 
dering assistance,  and  had  succeeded  in  taking  all  the 
passengers  out  of  "The  Fusilier"  and  placing  them 
in  safety  on  board  "The  Aid,"  to  be  conveyed  to 
Ramsgate.  '  *  The  Aid  "  received  an  order  from  "  The 
Fusilier "  to  bring  an  anchor  and  chain  from  Rams- 
gate, to  be  used  in  getting  her  off  the  sand.  The 
weight  of  the  anchor  and  chain  procured  for  this  pur- 
VouV. 


pose  was  found  to  be  too  great  for  "The  Aid,"  and  it 
was  necessary  to  employ  the  two  luggers,  "  The  Cham- 
pion" and  "The  Lotus,"  to  carry  them  off  to  "The 
Fusilier."  These  vessels  anchored  near  "The  Fusi- 
lier "  at  midnight  of  the  4th  of  December,  and  re- 
mained by  her  the  whole  night.  On  the  following 
day  unsuccessful  attempts  were  made  to  tow  "  The 
Fusilier "  off  the  sand.  In  the  course  of  the  after- 
noon of  the  5th  of  December,  the  gale,  which  had 
been  blowing  from  the  westward,  changed  to  the 
southward,  thereby  lessening  the  chance  of  "The 
Fusilier'^  being  got  off  the  sand,  and  the  luggers 
were  ordered  to  proceed  to  the  Nore,  and  remain  there 
till  the  weather  moderated.  They  remained  at  the 
Nore  from  the  6  th  to  the  10th  of  December ;  then, 
according  to  instructions,  they  returned  to  "The 
Fusilier,"  which,  not  being  sufficiently  light  to  float, 
although  part  of  her  cargo  had  been  removed,  they 
were  ordered  back  to  the  Nore,  still  with  the  anchor 
and  chain  on  board;  and  "The  Fusilier"  having 
been  got  off  the  sand  on  the  11th  of  December,  they 
followed  her  to  the  Blackwall  Docks,  and  finally 
arrived  at  Ramsgate  on  the  14th  of  December. 

The  Queen's  Advocate  and  PoUer,  for  the  appellants, 
the  owners  of  the  c^rgo,  contended — 

That  by  the  Merchant  Shipping  Act,  1854,  the 
Legislature  intended  to  distribute  the  various  liabili- 
ties ;  the  services  rendered  to  the  ship  or  boat,  were 
to  be  paid  for  by  them,  the  services  rendered  to  the 
cai^i^o  by  the  cargo.  How  could  the  owner  of  the 
cargo  be  interested  in  the  preservation  of  lives  f  Up 
to  the  time  of  the  Merchant  Shipping  Act,  there  had 
been  no  power  to  remunerate  directly  for  life  salvage, 
but  where  there  had  been  life  saved,  the  general  award 
was  higher.  By  section  459  of  the  Act,  the  Legisla- 
ture intended  that  the  owners  of  the  ships  should  alone 
be  liable  for  payment  in  respect  of  life  salvage.  They 
cited, 

The  Westminster,  1  W.  Rob.  229; 

The  Johannes,  1  Lush.  182  ; 

Abbott's  Law  of  Shipping,  504  ; 

The  Vrede,  1  Lush.  322  ; 

Towle  V.  Great  £astm7i,  11  L.  T.  (n.  a.)  518; 

The  Undaunted,  1  Lush.  90. 

Manisty,  Q,C.,  and  V,  Lushington,  for  the  owners  of 
the  ship,  contended  that  the  cargo  was  liable,  and  cited, 
9  &  10  Vict.  0.  109,  s.  10 ; 
Dowdeswell  Mer.  Ship.  Act,  193. 

Dr,  Deans,  and  E,  C.  Clarkson,  for  the  salvors,  con- 
tended, that  all  the  Act  had  done  was  to  enable  the 
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Court  to  do  directly  what  before  it  could  only  do  in- 
directly. The  cai;go  was  distinctly  liable  for  life  salvage. 

PoUer,  in  reply. 

Lord  Chelmsford  delivered  the  opinion  of  the 
Court  and  said  :  The  principal  question  in  the  case 
was  one  of  great  importance,  and  of  some  difficulty. 
Prior  to  the  passing  of  "The  Merchant  Sliipping 
Act,  1854,"  the  Court  of  Admiralty,  in  a  cause  of 
salvage  where  no  property  had  been  rescued  from 
peril,  but  where  life  had  been  saved,  had  no  power  to 
award  anything  to  the  salvors.  But  where  both 
property  and  life  had  been  saved,  it  was  the  well- 
established  practice  of  the  Court  to  increase  the 
amount  of  salvage,  and  thus  indirectly  remunerate  the 
salvors  for  the  merit  due  to  their  having  saved  life  as 
well  as  property.  Of  course,  as  the  salvage  was 
awarded  in  one  entire  sum,  the  owners  of  the  cargo, 
as  weU  as  of  the  ship  and  freight,  contributed  their 
proportion  to  the  payment  of  this  increased  salvage, 
»nd  so  in  a  certain  sense  were  rendered  liable  to  the 
payment  of  what  is  called  life  salvage. 

Before  the  passing  of  '*The  Merchant  Shipping  Act, 
1854,"  the  Legislature  had  provided  for  the  payment 
of  a  reward  or  compensation  by  way  of  salvage  for  the 
saving  of  the  life  of  any  person  on  board  a  ship  or 
vessel  in  distress,  by  the  19th  and  2l8t  sections  of 
0  &  10  Vict.  c.  99,  ''An  Act  for  Consolidating  and 
Amending  the  Laws  relating  to  Wreck  and  Salvage.'* 
The  provisions  of  these  sections  were  substantially  re- 
enacted  in  **  The  Merchant  Shipping  Act,  1854,"  and 
therefore  need  not  be  further  noticed. 

In  construing  the  458th  and  459th  sections  of  the 
Act  on  which  the  principal  question  arose,  the  recog- 
nised practice  of  the  Court  of  Admiralty  of  indirectly 
rewarding  salvors  for  the  saving  of  human  life  by 
giving  an  increased  rate  of  salvage  on  that  account, 
must  always  be  borne  in  mind.  The  liSgislature  in 
dealing  with  the  subject  of  life  salvage  must  be  taken 
to  have  been  aware  of  this  practice,  and  to  have 
intended  to  confer  upon  the  Court  of  Admiralty  a 
power  of  doing  that  directly  which  they  had  been  so 
long  in  the  habit  of  doing  indirectly.  And  it  must 
also  be  remembered  that  by  the  established  practice 
of  the  Court,  the  owners  of  cargo  were  always  rendered 
virtually  contributory  to  the  reward  and  compensation 
given  to  salvors  for  the  preservation  of  life.  Under 
these  circumstances  the  provisions  in  the  sections  in 
question  were  introduced.  The  458th  section  is  in 
these  terms — 

**  Whenever  any  ship  or  boat  is  stranded  or  other- 
wise in  distress  on  the  shore  of  any  sea  or  tidal  water 
situate  within  the  limits  of  the  United  Kingdom,  and 
seiTices  are  rendered  by  any  person, 
"1.  In  assisting  such  ship  or  boat; 
"2.  In  saving  the  lives  of  the  persons  belonging  to 
such  ship  or  boat ; 

"3.  In  saving  the  cargo  or  apparel  of  such  ship  or 
boat,  or  any  portion  thereof ; 


"  And  whenever  any  wreck  is  saved  by  any  pentm 
other  than  a  Receiver  within  the  United  Kingdom ; 

'*  There  shall  be  payable  by  the  owners  of  such  ship 
or  boat,  cargo,  apparel,  or  wreck,  to  the  person  1^ 
whom  such  services,  or  any  of  them,  are  rendered,  or 
by  whom  such  wreck  is  saved,  a  reasonable  amount  of 
salvage,  together  with  all  expenses  properly  incoiicd 
by  him  in  the  performance  of  such  services,  or  the 
saving  of  such  wreck  ;  the  amount  of  such  salTsgs 
and  expenses  (which  expenses  are  hereinafter  indoded 
under  the  term  salvage)  to  be  determined,  in  case  of 
dispute,  in  manner  hereinafter  mentioned.** 

The  general  rule  as  to  the  jtarties  liable  to  pay 
salvage  was,  that  the  property  actually  benefited  was 
alone  chargeable  with  the  salvage  recovered.  Bat 
this  rule  was  inapplicable  in  the  caso  of  life  salvage, 
because  it  was  difficult  to  imagine  a  case  where  the 
saving  of  the  lives,  either  of  the  crew  or  of  the 
passengers  of  a  vessel  in  distress,  would  be  of  any 
benefit,  either  to  the  vessel  or  to  the  catga  The 
Legislature,  therefore,  could  not  have  intended  that 
the  benefit  to  property  should  be  the  crit^on  of  tiie 
liability  to  the  payment  of  life  salvage.  AH  that 
seemed  to  have  been  contemplated  was,  that  then 
should  be  included  in  the  entire  sum  payable  for 
salvage  of  ship  and  cai^go,  a  distinct  remrd  for  tho 
preservation  of  human  life.  It  was  argued,  on  behalf 
of  the  appellants,  that  when  the  458tli  section,  after 
describing  the  services  to  be  rendered  in  assisting  the 
ship  or  boat,  in  saving  the  lives  of  the  persons  belong- 
ing to  the  ship  or  boat;  and  in  saving  the  cargo  or 
apparel  of  the  ship  or  boat,  said,  *'  there  shall  be  pay- 
able by  the  owners  of  snch  ship  or  boat,  caigo^ 
apparel,  or  wreck,**  a  reasonable  amount  of  saliage, 
the  words  must  be  read  reddendo  singula  singulis. 
But,  although  this  might  very  well  be,  if  the  section 
had  confined  the  claim  to  salvage  to  the  saving  of  the 
ship  and  cargo  and  apparel,  for  then  each  species  of 
property  benefited  would  alone  have  been  chargeable ; 
yet  where,  amongst  the  other  subjects  of  claim,  the 
saving  of  human  life  was  included,  there  was  no 
reason  why  that  should  be  referred  to  the  ship  any 
more  than  to  the  cargo,  since  the  one  derived  no  mora 
benefit  than  the  other  from  the  services  rendered 
The  Legislature  seemed  merely  to  have  had  in  view 
the  rewarding  at  a  higher  rate  persons  whose  serried 
were  more  meritorious,  from  having  rescued  humafl 
life  as  well  as  property  from  peril,  and  almost  to  haxt 
assumed  that  the  liability  to  the  salvage  would  attach, 
without  any  distinction,  upon  all  the  owners  of  pro* 
perty  exposed  to  the  common  danger.  And  as  the 
salvage  was  always  awarded  in  a  gross  sum,  and  under 
this  section  was  to  be  increased  by  the  reward  for  the 
saving  of  life,  the  owners  of  cargo,  since  the  Act,  wen; 
liable  exactly  to  the  same  extent  as  before,  with  this 
immaterial  difference,  that  there  now  was  a  distinci 
and  express  item  of  claim  to  increase  the  ainoniit  of 
salvage  to  which  they  were  contribntoryy  instead  w 
the  whole  being  estimated  upon  a  higher  aode.    Bnt 
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it  was  said  that  the  459th  section  of  the  Act  showed 
that  it  must  have  been  intended  by  the  Legislatnre 
that  the  owners  of  the  ship  shonld  alone  be  liable 
to  the  payment  of  life  salvage,  for  it  enacted,  that 
*'  salvage,  in  respect  to  the  preservation  of  the  life  or 
lives  of  any  person  belonging  to  any  such  ship  or 
boat,  shall  be  payable  by  the  owners  of  the  ship  or 
boat  in  priority  to  all  other  claims  for  salvage  ;  and 
in  cases  where  such  ship  or  boat  is  destroyed,  or 
where  the  value  thereof  is  insufficient,  after  payment 
of  the  actual  expenses  incurred,  to  pay  the  amount  of 
salvage  due  in  respect  of  any  life  or  lives,  the  Board 
of  Trade  may,  in  its  discretion,  award  to  the'  salvors 
of  such  life  or  lives,  out  of  the  Mercantile  Marine 
Fund,  such  sum  or  sums  as  it  deems  fit,  in  whole  or 
part  satisfaction  of  any  amount  of  salvage  so  left 
unpaid  in  respect  of  such  life  or  lives." 

There  was  no  doubt  that  this  section  created  some 
difficulty  as  to  whether  the  Legislature  intended  that 
life  salvage  should  be  payable  by  any  other  persons 
than  the  owners  of  the  ship,  but  if  such  was  the  inten- 
tion it  would  have  been  easy  to  have  expressed  it,  and 
the  language  of  the  section  was  capable  of  the  construc- 
tion that  it  merely  fixed  the  limit  of  the  shipowner's 
liability,  and  did  not  mean  to  render  him  solely  liable 
to  the  payment  of  this  description  of  salvage.  And 
whatever  doubt  might  be  thrown  upon  the  subject  by 
this  section,  there  were  two  subsequent  sections  of  the 
Act,  the  468th  and  the  469th,  which  appeared  to  be 
susceptible  of  no  other  interpretation  than  that  the 
owners  of  cargo  were  intended  to  bear  a  proportion  of 
the  payment  for  life  salvage.  The  468th  section 
enacted  "that  whenever  any  salvage  is  due  to  any 
person  under  this  Act,  the  receiver  shall  act  as  follows 
(that  is  to  say)  :  If  the  same  is  due  in  respect  of  ser- 
vices rendered  in  assisting  any  ship  or  boat,  or  in 
saving  the  lives  of  persons  belonging  to  the  same,  or 
the  cargo  or  apparel  thereof,  he  shall  detain  such  ship 
or  boat,  and  the  cargo  and  apparel  belonging  thereto, 
until  payment  is  made,  or  process  has  been  issued  by 
some  competent  Court  for  the  detention  of  such  ship, 
boat,  cargo,  orappareL"  It  was  thus  expressly  pro- 
vided, that  in  the  case  of  salvage  being  due  for  services 
rendered  in  saving  the  lives  of  persons  belonging  to 
the  ship,  the  cargo  should  be  detained.  And  it  was 
not  intended  that  it  should  be  merely  held  as  additional 
security  with  the  ship  for  payment  of  the  salvage,  for 
the  469th  section  enacted,  that  "  whenever  any  ship, 
boat,  cargo,  apparel,  or  wreck  so  detained  by  any 
receiver  for  non-payment  of  any  sums  so  due  as  afore- 
said (that  is,  amongst  others,  for  services  rendered  '  in 
saving  the  lives  of  persons  belonging  to  the  ship  ') ; 
the  receiver  in  certain  cases  may  sell  such  ship,  boat, 
cargo,  apparel,  or  wreck,  and  out  of  the  proceeds  of 
the  sale  defray  all  sums  of  money  due  in  respect  of 
salvage."  YThatever  difficulty,  therefore,  might  be 
supposed  to  be  created  by  the  459th  section,  it  seemed 
impossible  to  read  the  two  last-mentioned  sections 
witiioat  being  satisfied  that  they  proceeded  upon  the 


ground  of  the  owners  of  cargo  being  liable  to  the  pay- 
ment of  life  salvage.  The  object  of  the  Legislature  in 
the  different  sections  referred  to  seemed  to  have  been 
to  give  a  legislative  sanction  to  the  practice  of  the 
Court  of  Admiralty  of  indirectly  rewarding  salvors  for 
the  preservation  of  human  life,  by  allowing  the  value  of 
their  services  to  be  made  the  subject  of  a  distinct  esti- 
mate, but  without  intending  to  fix  the  responsibility  of 
payment  upon  one  class  of  owners  of  property  involved 
in  the  common  peril,  more  than  on  another.  Their 
Lordships,  after  much  consideration,  had  arrived  at 
the  same  conclusion  with  the  learned  Judge  of  the 
Court  of  Admiralty,  and  they  would,  therefore, 
humbly  recommend  to  Her  M^'esty  that  the  decree 
appealed  from  should  be  affirmed,  and  that  the  appeal 
should  be  dismissed  with  costs. 


Lords  Justioes. 

11  March,  1865. 


lU  Bateman's  Settled 
Estates. 


Practice— \^  ik  20  Vict.  c.  120,  8.  20— 
Cans.  Ord.  XLL,  r.  15. 

The  deseripUon  in  adiwiiaemants,  utuUt  the  Leases 
and  Sales  of  Settled  Estates  Acts,  of  the  settled  estates 
proposed  to  be  sold,  must  strictly  follow  the  descriptiott 
in  the  heading  of  the  petition. 

In  this  case  a  petition  had  been  presented  by 
trustees  and  two  infant  cestuis-que-trtistentf  under  the 
Leases  and  Sales  of  Settled  Estates  Acts,  intituled  in 
the  Acts,  and  "  in  the  matter  of  a  freehold  messua;;e 
or  tenement  and  hereditaments  situate  and  being 
No.  29,  St.  James's  Street,  in  the  parish  o/Brighthelm- 
stone,  in  the  county  of  Sussex,  noio  unoccupied,  and 
subject  to  the  trusts  of  an  indenture  of  settlement 
dated,"  Ac 

The  words  in  italics  were  omitted  in  the  advertise- 
ments, and  Stuart,  V.-C,  refused  to  make  the  order 
until  fresh  advertisements  had  been  published  with 
those  words  added. 

The  petition  was  not  served  on  any  person. 

Babington  now  mentioned  the  circumstances  to  the 
Court  by  way  of  appeal,  and  stated  that  the  Vice- 
Chancellor  had  refused  to  allow  the  petition  to  be 
amended  by  striking  out  of  the  title  the  words  which 
had  been  omitted  in  the  advertisements. 

He  referred  to 
Re  Bunbury's  Settled  Estates,  5  N.  R.  229. 

The  Lords  Justices  refused  the  application,  say- 
ing that  they  should  be  sorry  to  interfere  with  the 
Vice-Chancellor's  discretion  in  the  matter,  and  that 
it  was  undesirable  to  let  in  any  looseness  as  to  the 
practice  on  such  a  subject. 
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Master  of  the  Bolls. 

6,  7,  10  March,  1865. 


Colby  v.  Gadsden. 


Con  trad  — Specific   Performance — Dispossession 
of  the  Purchaser —  Waiver  of  the  Contract, 

A  vendor  let  a  purchaser  into  possession,  of  the  rents 
of  an  estate  before  the  completion  of  the  coiUract ;  Intt 
subsequently,  after  the  time  fixed  for  completion  of  the 
contract^  he,  in  consequence  of  the  non-payment  of 
the  purchase-money,  turned  the  purchaser  out  of  pos- 
session : — 

Held,  thaf.  1u  did  not  thereby  abandon  his  right  to  a 
specific  performance  of  the  contract, 

Knatchbull  v.  Graeber,  3  Mer.  124,  explained  and 
distinguished. 

By  an  agreement,  made  on  the  13th  day  of  October, 
1860,  it  was  agreed  between  the  plaintiff  and  the  defen- 
dant as  follows  ; — tliat  the  defendant  should  purchase 
from  the  plaintiff  an  estate  called  Colby  Lodge,  with 
the  minerals  thereunto  belonging,  at  the  price  of 
3,776?.,  to  be  paid  on  the  25th  day  of  December, 
1860  ;  that  the  defendant  should  be  entitled  to  the 
possession  of  the  estate  on  the  same  day ;  that  the 
conveyance  should  be  executed  on  or  before  the  same 
day  ;  that  upon  the  delivery  of  such  conveyance  to  the 
defendant,  the  purchase-money  should  be  paid  ;  and, 
if  the  purchase  was  not  completed  on  the  25th  day 
of  December,  1860,  that  the  defendant  should  pay 
interest  on  the  purchase-money  from  that  day. 

Shortly  after  the  13th  day  of  October,  1860,  the 
plaintiff  allowed  the  defendant  to  let  a  mansion-house 
on  the  estate,  and  to  receive  the  rents  of  the  estate. 

On  the  29th  day  of  July,  1861,  the  defendant's 
solicitors  sent  to  the  plaintiff  the  draft  conveyance, 
which  was,  on  the  2nd  day  of  August,  1861,  returned 
to  them  approved. 

On  the  22nd  day  of  March,  1862,  the  plaintiff 
proposed  that  the  agreement  should  be  cancelled 
upon  payment  within  one  week  by  the  defendant 
of  the  sum  of  lOZ.,  and  upon  the  condition  that 
the  plaintiff  should  receive  all  rent  then  due  from  the 
tenants  of  the  estate  up  to  that  time.  This  proposal 
was  at  first,  without  the  knowledge  or  consent  of  the 
defendant,  accepted  by  his  wife,  but  in  the  month  of 
May,  1862,  when  the  defendant  was  first  made  ac- 
quainted with  the  proposal,  he  refused  to  cancel  the 
agreement,  and  required  the  same  to  be  carried  into 
effect. 

There  was  continued  delay  in  the  payment  of  the 
purchase-money  ;  and  on  the  26th  day  of  July,  1862, 
the  plaintiff  gave  notice  to  the  tenants  of  the  estate 
to  pay  their  rents  to  him,  which  they  accordingly  did 
up  to  Lady  Day,  1862,  since  which  time  they  had  not 
paid  any  rent  whatever. 

The  defendant  never  having  paid  the  purchase- 
money,  or  any  interest  in  respect  thereof,  the  plaintiff 
on  the  23rd  day  of  December,  1862,  filed  his  bill  for 
pecific  perfonr "  "  ^  agreement,  and  for  an 


inquiry  as  to  the  damages  he  had  sustained  in  con- 
sequence of  the  non-performance  of  the  agreement. 

The  defendant  alleged  that  the  agreement  was  void 
by  reason  of  four  particulars.     He  objected. 

First,  that  the  lapse  of  time  before  the  filing  of 
the  bill,  was  a  bar  to  the  suit : 

Secondly,  that  the  plaintiff,  by  resuming  p09sessi(» 
of  the  estate,  had  abandoned  the  conthLct : 

Thirdly,  that,  subsequently  to  the  contract,  he  dis- 
covered that  a  small  portion  of  the  estate  had  been, 
previously  to  the  contract,  given  and  conveyed  away 
by  the  plaintiff  for  the  purposes  of  a  national  school : 

And  lastly,  that  a  good  title  was  not  shown  by 
reason  of  the  minerals,  which  were  under  the  estate, 
and  which  the  agreement  purported  to  sell,  having 
been,  previously  to  the  agreement,  exhausted,  if  not 
wholly  worked  out. 

With  regard,  however,  to  this  last  objection,  it  was 
proved  that  the  defendant  had,  on  the  7th  day  of 
November,  1860,  valued  the  surface  of  the  estate, 
independently  of  miuerals  and  timber,  at  the  sum  of 
40002.,  and  that  a  coal-mine  agent  had  offered  to  the 
defendant  the  sum  of  800?.  for  the  coal  under  the 
estate. 

Southgak^  Q,C.^  and  Babington,  for  the  pluatiff^ 
cited, 

Macbride  v.  Weekes^  22  Beav.  533  ; 
WafMm  V.  Bsid,  1  Russ.  k  My.  236  ; 
Souihcomh  v.  The  Bishop  of  Exeter^  6  Hare,  213 : 
Knatchbull  v.  Grueber,  8  Mer.  124  ; 
Sug.  V.  &P.  212  (14th  ed.); 
Dyer  v.  Hargrave,  10  Ves.  505  ; 
Ridgioay  v.  Sneed^  1  Kay,  627  ; 
ffayioood  v.  Cope,  25  Beav.  140. 

Selwyn,  Q.C7.,  and  Sioan,  for  the  defendant,  con- 
tended, that  as  the  plaintiff  had  chosen  to  turn  th« 
defendant  out  of  possession,  there  could  be  no  decre<^ 
for  specific  performance,  for  the  plaintiff  had  by  his 
act  destroyed  the  contract.  The  case  was  governed  in 
this  respect  by, 

Knatchbull  v.  Grueber  {loe,  cU,). 
They  also  cited, 

Biggins  v.  Samels,  2  J.  &  H.  460  ; 

Moxey  v.  Bigwood^  10  Jur.  (N.  8.)  597. 

SouthgatCf  Q.C^t  in  reply. 

The  Master  op  the  Rolls  said :  It  was  obvioa.* 
that  this  was  not  a  case  in  which  the  Conrt  would 
refuse  to  decree  specific  performance  on  acconnt 
of  delay.  In  all  such  cases  as  the  present^  if  one  of 
the  contracting  parties  said  that  he  would  hare  nothing 
more  to  do  with  the  contract,  and  if  both  of  the  con- 
tracting parties  were  in  the  same  portion  as  thejr  were 
in  before  the  commencement  of  the  eontne!,  thea 
if  a  bill  were  not  filed  speedily,  that  is  to  mf^  within 
a  time  which  had  not  been  accurately  fixed,  hot  which 
generally  exceeded  a  year,  tlie  Court  vmiUi  iBBftns  to 
I  decree  specific  performance.     In  tiia  p^ilUt  esse, 
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however,  both  of  the  contracting  parties  were  insist- 
ing on  the  performance  of  the  contract ;  in  the  month 
of  May,  1862,  the  defendant  required  it  to  be  carried 
into  effect,  and  had  all  along  been  insisting  upon  its 
performance.  No  question  of  repudiation  arose  until 
the  month  of  July,  1862,  and,  as  the  bill  was  filed  in 
the  month  of  December,  1862,  there  was  no  delay 
which  could  debar  the  plaintiff  from  his  rights. 

With  regard  to  the  second  point,  it  was  said  that 
the  plaintiff,  having  put  the  defendant  into  possession 
of  the  estate,  had  now  resumed  possession,  and  had 
thereby  abandoned  the  contract  Upon  this  point 
the  case  of  KnatxihJbull  v.  Orueber  {loc,  eU.)  had  been 
relied  upon ;  that,  however,  was  a  case  in  which,  it 
being  essential  for  the  defendant  to  obtain  possession 
of  a  house,  he  had  contracted  that  upon  the  execution 
of  the  agreement,  he  should  be  put  into  possession  of 
the  house,  and  should  remain  there  untU  the  com- 
pletion of  the  contract.  He  never  accepted  the  title 
of  the  plaintiff,  and  in  short  it  appeared  that  the 
plaintiff  was  unable  to  make  a  title  to  the  whole  of 
the  property  sold.  Upon  the  defendant  declining  to 
accept  the  title  of  the  plaintiff  to  the  whole  of  the 
property,  the  plaintiff  turned  him  out  of  possession  of 
the  house,  and  filed  a  bill  for  specific  performance  of 
the  contract.  Lord  Eldon  did  not  inquire  whether  it 
was  a  case  for  compensation,  but  observed  that  the 
object  of  the  defendant  was  to  obtain  possession  of  the 
house,  and  that  he  had  made  a  contract  for  that  pur- 
pose, which  was  totally  independent  of  any  question 
as  to  the  plaintiff's  title  to  the  rest  of  the  estate. 
Lord  Eldon  said  that  the  plaintiff  had  turned  the 
defendant  out  of  the  very  thing  for  which  he  had 
contracted,  and  that  the  plaintiff  had  thus  aban- 
doned the  contract,  and  could  no  longer  enforce  it; 
and  it  was  upon  this  ground  that  Lord  Eldon  dismissed 
the  bm. 

That  case,  however,  had  no  application  to  the  pre- 
sent case,  or  to  the  defendants  possession  of  the  estate 
by  receipt  of  the  rents.  A  purchaser  was  entitled 
to  the  rents  of  an  estate  from  the  time  fixed  upon  for 
completing  the  contract,  whether  he  did  or  did  not 
take  possession  of  the  estate  ;  and  from  that  time  he 
had  to  pay  interest  for  the  purchase -money,  if  it  was 
not  paid  at  the  day. 

In  the  present  case,  the  time  fixed  for  completing  the 
contract,  was  the  25th  day  of  December,  1860;  and 
from  that  time  the  defendant  had  received  the  rents  of 
the  estate.  And  what  did  the  plaintiff  do  ?  He  neither 
got  the  purchase-money  nor  the  rents  :  so  he  gave 
notice  to  the  tenants  not  to  pay  their  rents  to  the  de- 
fendant ;  and  subsequently  he  filed  the  present  bill. 
Tills  was  not  a  case  of  any  breach  of  contract,  nor 
was  it  one  to  which  the  case  of  Knatchbull  v.  Gruehcr 
(loc.  cU.)  had  any  application. 

With  regard  to  the  third  objection  :  a  school-house 
had  been  built  upon  a  small  plot  of  land,  which  had 
been  given  away  by  the  plaintiff  a  year  before  the  con- 
tract, and  which,  as  the  defendant  alleged,  was  in- 


cluded in  the  contract  In  respect  of  this,  the 
defendant  claimed  to  be  entitled,  either  to  put  an  end 
to  the  contract,  or  to  have  compensation.  His  Honour, 
however,  was  of  opinion  that  the  defendant  was  not  so 
entitled.  This  was  a  small  piece  of  land,  45ft.  long 
by  65ft.  broad,  containing  a  little  under  330  square 
yards.  Upon  this  land  a  house  had  been  built,  and 
the  defendant  saw  it,  and  was  aw<are  of  its  existence. 
In  a  map,  upon  the  faith  of  which  the  defendant  had 
bought  the  estate,  the  plot  in  question  was  marked 
out  as  not  included  in  the  contract.  The  matter  was, 
therefore,  so  patent,  that  the  defendant  was  not  even 
entitled  to  compensation  in  respect  thereof. 

The  last  question  related  to  a  vein  of  coal.  It  was 
stated  in  the  particulars  of  sale,  that  the  estate  lay  on 
a  vein  of  coal,  which  was  marked  in  a  map  annexed  to 
the  particulars.  His  Honour  was,  however,  satisfied 
that  the  defendant  knew  that  the  coal  had  been 
worked,  and  that  this  was  a  case  to  which  the  maxim 
of  caveat  emptor  should  be  applied.  The  defendant 
knew  that  the  coal  had  been  worked,  and  it  was  his 
business  to  examine  how  far  the  working  had  extended. 
The  coal  was  not  worked  out ;  and,  besides,  in  the 
opinion  of  his  Honour,  it  did  not  form  any  ingredient 
whatever  in  the  price  which  the  defendant  offered  for 
tho  estate,  and  was  not  considered  by  him  to  bo  of 
much  value.  There  would  be  a  decree  for  specific  per- 
formance, with  an  inquiry  as  to  damages ;  and  the 
defendant,  having  occasioned  the  suit,  would  pay  the 
costs  up  to  and  including  the  hearing. 


Zindersley,  V..C.  |   ^^^^^^^  ^^  Cochrane. 
3  March,  1865.       ) 

Practice^Order  2Qth  of  August^  1841, 
r.  XLVL 

Where  a  creditor  on  a  debt,  in  its  nature  not  bearing 
interest,  had  come  in  and  proved  his  debt  be/ore  the 
Master,  before  the  26^  o/Attgust,  1841,  but  the  Master^ s 
certificate  was  not  made  till  after  that  date^  interest  was 
not  allowed. 

This  was  a  petition  in  an  administration  suit, 
in  which  certain  simple  contract  creditors  had 
come  in  before  tho  Master,  and  taken  all  steps 
necessary  for  tho  proof  of  their  debts,  previous  to 
the  26th  of  August,  1841  ;  but  the  certificate  of  proof 
was  made  after  that  date.  The  question  was,  whether 
these  debts  earned  interest  under  the  order  of  the 
26th  of  August,  1841. 

This  order,  which  differs  slightly  from  the  Consoli- 
dated Order  XLVI.  r.  10,  was  as  follows — 

XLVI. — "That  a  creditor,  whose  debt  does  not 
carry  interest,  who  shall  come  in  and  establish  the 
same  before  the  Master  in  a  suit,  under  a  decree  or 
order  in  a  suit,  shall  be  entitled  to  interest  upon 
his  debt,   at  the  rate   of   4^.  per  cent.,  from  th' 
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date  of  the  decree,  out  of  any  assets  which  may 
remain  after  satisfying  the  costs  of  the  suit,  the  debts 
established,  and  the  interest  of  such  debts  as  by  law 
carry  interest." 

Anderson,  Q.C.f  and  K  F.  Smith,  for  the  petitioner, 
contended  that  the  debts  nnder  consideration  did  not 
come  within  the  terms  of  the  above  order,  and  would 
not  bear  interest, 

Spencer  Y,  Butler,  5  Jur.  1130. 

Glasse,  Q,C.,  and  Dickinson,  for  those  simple  con- 
tract creditors,  the  Interest  on  whose  debts  was  in 
dispute,  cantrd. 

Anderson,  Q.C,,  in  reply. 

KiNDEBSLEY,  V.-C,  Said  :  The  words  "under  a 
decree  or  order  *'  must  be  taken  to  include  a  pending 
suit  and  to  be  to  that  extent  retrospective ;  but,  though 
the  contention  of  t)ie  petitioner  involved  the  strange 
anomaly,  that,  under  the  same  decree,  debts  of  the 
same  nature,  according  to  the  time  of  their  proof,  would 
or  would  not  bear  interest,  he  must  hold,  considering 
the  language  of  the  order,  that  the  debts  in  question 
did  not  bear  interest. 


Thk  Cubrikrs'  Company 
v.  corbett. 


Kindersley,  V..C.  ) 
8,  9,  10  March,  1865.    ) 

Ancient  Lights — Damages — Implied  Reservation* 

Where  the  owner  of  two  adjacent  premises  sells  one 
of  tJiem,  there  is  no  implied  reservaUion  of  a  right  to 
light  and  air  in  the  other. 

The  plaintiffs  in  this  suit  liave  for  many  years 
owned,  as  trustees  for  a  charity,  three  small  houses  in 
Helmet  Court  (a  small  court  twelve  feet  wide),  in  the 
City  of  London  ;  viz.,  Nos.  1  and  2  on  the  west  side, 
and  a  smaller  tenement  on  the  east  side  opposite 
No.  1,  late  in  the  occupation  of  one  Smith. 

The  defendant  having  bought  up  the  property  on 
each  side  and  at  the  back  of  Smithes  house  for  the 
purpose  of  erecting  a  large  building  for  offices  on  tlie 
site,  contracted  with  the  plaintiffs  for  the  purchase  of 
that  house,  and  the  conveyance  thereof  to  him  was 
executed  on  the  25th  of  July,  1864. 

In  the  opinion  of  the  Court,  the  plaintiffs  first 
became  aware  on  the  31st  of  August  that  the  defen- 
dant intended  to  carry  his  new  buildings,  which  were 
then  in  progress,  to  a  great  height  above  that  of  the 
old  buildings,  so  as  to  interfere  with  the  access  of 
light  and  air  to  their  buildings  Nos.  1  and  2.  On  the 
3rd  of  September  complaint  was  made  to  the  defen- 
dant, but  the  works  were  hurried  on,  and  completed 
on  the  12th.  On  the  13th  the  bill  was  filed,  which 
prayed  for  an  injunction  to  restrain  the  defendant 
from  "  erecting  or  continuing  the  erection  of*  build- 
ings, so  as  to  interfere  with  the  light  and  air  coming 
to  the  plaintiffs*  houses  Nos.  1  and  2.  There  was  no 
prayer  for  damages. 


The  house  No.  2  had  been  burnt  down  and  reboilt 
about  fifteen  years  ago^  and  the  defendant  alleged  that 
by  reason  of  alterations  in  the  windows,  the  plaintifii 
had  lost  their  ancient  lights  as  to  that  house. 

The  cause  now  came  on  for  hearing. 

BaUy,  Q.C.,  vnd  Sheffield,  said,  that  the  buildings 
having  been  completed,  and  the  plaintiffs  considering 
they  would  sufficiently  protect  the  interest  of  the 
charity  for  which  they  were  trustees  by  so  doing  thcj 
would  only  ask  that  damages  should  be  given  instead 
of  a  mandatory  injunction  to  pull  down  any  poit 

They  contended  that,  at  the  rebuilding  of  house 
No.  2,  the  ancient  lights  had  been  preserved,  and  had 
not  been  since  affected,  either  as  to  Nos.  1  or  2,  by  the 
sale  of  Smith's  house. 

Olasse,  Q.C,,  and  Lindley,  for  the  defendant,  argned 
that  Smith*s  house  had  been  sold  by  the  plaintiffs  with- 
out any  reservation,  and,  therefore,  npon  that  portion, 
at  any  rate,  the  defendant  had  a  right,  as  against  the 
plaintiffs,  to  erect  whatever  building  he  pleased. 

Tenant  v.  Ooldwin,  Ld.  Raym.  R.  1093 ; 

WhiU  V.  Bass,  8  Jur.  (k^  s.),  812 ; 

Suffield  V.  Brown,  3  N.  R.  840. 
The  plaintiffs  had  been  guilty  of  laches,  they  knev 
or  might  have  known  what  sort  of  a  building  was  to 
be  erected.  The  bill  was  not  filed  till  the  day  after  tiie 
building  was  completed  ;  it  did  not  pray  for  damagps, 
and,  under  the  circumstances,  the  plaintiffs  were 
clearly  not  entitled  to  a  mandatory  injunction, 

Isenbcrg  v.  Bast  India  House  Estate  Company ^  3 
N.  R.  345  ; 

Johnsim  V.  WhiU,  12  W.  R.  234  ; 

Jackson  v.  Duke  of  Nctveastle,  4  K.  R.  448. 

Baity,  Q.C.,  in  reply. 

10  March,  1865. 

KiNDERSLEY,  V.-C,  SRid  :  The  question  as  to  wi- 
ther, at  the  re-building  thereof,  the  ancient  lights  of 
house  No.  2  were  lost,  was,— whether  a  material  and 
additional  servitude,  or  a  materially  different  serritode 
would  have  been  imposed  by  the  new  windows  npon 
the  adjacent  premises  :  this  question  was  one  of  fact. 
In  his  opinion,  the  new  windows  were  very  nearly  of  the 
same  size  as  the  old  ones,  but  differed  a  little  in  shape, 
but  not  so  much  as  to  make  a  material  variation  in 
the  servitude  imposed.  The  character  of  ancient 
lights,  therefore,  attached  to  the  plaintiffs'  windows. 

He  was  also  of  opinion  that  the  new  buildings  did 
materially  affect  the  plaintiffs*  right  to  light  and  air. 

The  plaintiffs  had  sold  the  premises,  late  Smith'^ 
without  any  reservation,  and,  therefore,  upon  the 
authorities,  which  were  stronger,  he  confess^,  than 
he  had  been  aware  of,  the  defendant  had  npon  that 
part  of  the  ground,  a  right  to  raise  a  building  as  high 
as  he  pleased. 

It  had  been  argued  that  the  plaintiff  had  been 
gnilty  of  laches,  it  did  not,  however,  appear  that  ther 
were  actually  aware  to  what  height  the  a«w  Inildiiig 
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was  intended  to  be  raised  till  a  fortnight  before  their 
bill  was  filed,  and,  considering  that  they  were  a  cor- 
poration, perhaps  they  could  hardly  have  acted 
quicker. 

His  Honour  accordingly  directed  an  inquiry  to 
ascertain  what  damage  had  accrued  to  the  plaintiffs* 
property  by  the  raising  of  so  much  of  the  defendant's 
buildings  as  was  not  erected  upon  the  premises 
bought  from  the  plaintiffs  to  a  height  greater  than 
that  of  the  buildings  which  had  been  pulled  down. 

Kinderaley.  V.-C.  |   coffin  v.  Coofkh. 
10,  11  March,  1865.     ) 

Power  of  Appointment — Will  only — Covenant  to 
appoint  a  certain  Sum  to  a  particular  Child — 
Validity  of  Appointment, 

F,  the  tenant  for  life  of  a  selUedfund,  with  power  to 
appoint  the  same  among  her  children  by  will  only, 
covenanled  toith  certain  bankers  that  she  would  appoint 
not  less  than  1000/.  thereof  to  her  son,  J.  F,,  to  secure 
a  credit  to  he  given  by  them  to  him,  F,  by  her  wiU, 
appointed  1100^  stock  to  /.  F,,  with  the  request  tluU 
Jie  would  employ  it  in  defraying  his  debt  to  these 
bankers: — 

Held,  that  the  appointment  was  valid. 

This  was  a  petition  in  the  above  suit,  for  the  pay. 
inent  of  money  out  of  Court  to  Mr.  John  Field,  to 
whom  the  sum  of  llOOZ.  stock  had  been  appointed  by 
the  will  of  his  mother,  Mrs.  Field. 

Mrs.  Field,  under  her  marriage  settlement,  had  a 
f)ower  of  appointment  among  her  children,  by  will 
only,  over  the  corpus  of  certain  stock,  now  standing  to 
the  credit  of  the  above  cause  ;  of  which  stock  she  was 
made  tenant  for  life,  with  a  gift  over  iu  default  of 
appointment  among  her  children,  who  should  attain 
twenty-one  or  marry,  equally. 

By  two  indentures,  made  between  Mrs.  Field,  Mr. 
J.  Field,  and  certain  bankers,  Mrs.  Field  covenanted 
that  she  would  appoint,  by  her  will  under  the  above 
power,  not  less  than  1000/.  to  Mr.  J.  Field ;  who,  by 
tliR  same  deeds,  assigned  all  his  interest  in  the  above- 
mentioned  8to(k  to  the  same  bankers,  in  order  to 
secure  a  credft;  given  by  them  to  him.  Mrs.  Field, 
accordingly,  by  her  will,  after  reciting  the  above  deeds, 
appointed  the  sum  of  1100/.  stock  to  Mr.  J.  Field, 
with  the  request  that  he  would  employ  the  same  in 
defraying  his  debt  to  the  bankers. 

A  question  was  now  raised  as  to  the  validity  of  the 
appointment,  as  not  being  a  proper  execution  of  the 
power. 

Baily,  Q,C,,  and  E^eriU,  for  the  petitioner,  Mr. 
John  Field,  argued  that 

Stroud  V.  Norman,  Kay,  313, 
showed, — that  if  an  appointment  be  made  on  a  con- 
dition to  be  performed  by  the  appointee,  the  appoint- 
ment is  good,  but  the  condition  bad.    So, 


Sugden  on  Powers,  526,  527 ; 

Stuart  V.  Lord  Castlestuarl,  8  Ir.  Ch.  Rep.  408. 
The  question  is,  whether  the  appointees  get  less  than 
the  whole  benefit  of  the  tnist  property, 

Askhajn  v.  Barker,  17  Beav.  37  ; 

Alexander  v.  Alexander,  2  Ves.  640  ; 

WaU  V.  Cheyke,  3  Sm.  &  Giff.  362. 
As  to  the  objection  that  the  donee  is  precluded  from 
exercising  her  discretion  by  will,  it  is  clear  that  she 
could  have  released  that  discretion,  and  have  bound 
herself  not  to  execute  the  power, 

Daviea  v.  Huguessin,  1  Hem.  &  M.  730  ; 

Smith  V.  Houblon,  26  Beav.  482. 
They  also  cited  and  referred  to 

Graham  v.  Wickham,  1  De  G.  J.  &  S.  474  ; 

MarsdevCs  Trusts,  4  Drew.  594  ; 

Topham  v.  Duke  of  Portland,  1  De  G.  J.  k  S. 
517; 

FanhiTigY,  Barnes,  3  K  R.  660;  12  W.  R.  667. 

Hevnit  v.  Lord  Dacre,  2  Keene,  622. 

Sngden  on  Powers,  689,  690  ; 

W,  W,  Cooper,  for  other  parties  in  the  same  interest, 
cited, 

Pryor  v.  Pryor,  12  W.  R.  779  ;  33  L.  J.  Ch. 

441; 
Sadler  v.  PraU,  5  Sim.  632. 

Glasee,  Q^C,  for  other  children  of  Mrs.  Field,  com- 
mented on 

Maraden*8  Trusts  {loc.  cit. ) ; 
Ranking  v.  Barnes  (loc,  cit.) ; 
Rowley  y.  Rowley,  Kay,  242  ; 
Topham  v.  Duke  of  Portland  (loc.  cit.). 

0,  L.  Russell,  for  representatives  of  a  deceased  child 
taking  in  default  of  appointment,  contended  that  tlie 
appointment  was  bod.  This  was  not  a  case  where  the 
appointment  was  good  and  the  condition  bad,  but  it 
was  an  attempt  to  do  that  by  deed  which  could  only 
be  done  by  will, 

Aleyny.  Belchior,  1  Eden,  132  ; 

Reid  V.  Reid,  25  Beav.  4G9  ; 

Burleigh  v.  Pearson,  1  Ves.  280. 
He  commented  on 

Marsden's  Trusts  (loc.  cit.), 
and  drew  a  distinction  between  releasing  a  power  and 
covenanting  to  exercise  it  iu  a  particular  way. 

Baily,  Q.C.,  iu  reply. 

K1XDEIISLF.Y,  V.-C,  said:  He  had  always  con- 
sidered these  questions  were  originally  determined  by 
certain  incontrovertible  principles.  One  of  these  was, 
that  where  there  was  a  power  to  appoint  among 
children,  whether  by  deed  or  will,  it  was  a  power  in 
the  nature  of  a  trust,  and  no  other  consideration  was 
to  be  entertained  but  the  benefit  of  the  children. 
Another  principle  was,  that  where  a  donor  had  given 
a  power  to  appoint  by  will  only,  he  must  bo  considered 
to  have  done  so  designedly.  Circumstances  might 
arise  to  moke  it  desirable  to  alter  the  distribution  of 
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the  shares  among  the  children ;  one  child  might  be- 
come bankrupt,  another  might  inherit  a  fortune,— and 
the  doneo  should  retain  the  power  of  meeting  these 
circumstances  to  the  last  moment.  Again,  where  the 
donee  of  such  a  power  was  shown  to  be  exercising  it 
for  the  benofit  of  some  person  not  the  object  of 
the  power,  such  an  appointment  would  not  be 
upheld,  even  in  the  absence  of  a  bargain  so  to  exer- 
cise the  power.  Such  having  been  the  original  pro- 
positions of  the  Court,  he  was  sorry  to  say  that  there 
had  been  a  gradual  encroachment  upon  them.  For 
example,  it  had  been  decided  that  the  donee  might 
fetter  himself  by  covenanting  not  to  execute  the 
power.  The  Court  had  gone  a  step  further,  and  had 
allowed  the  donee  of  the  power  to  consent  that  a  cer- 
tain object  of  the  power  should  not  take  less  than  a 
certain  share  thereunder.  In  the  case  of  Davids  v. 
Huguessin  Hoc  at.),  it  had  been  held,  not  only  that  an 
appointment  in  pursuance  of  such  a  covenant  was  good, 
but  that  the  covenant  would  prevail  as  against  an 
appointment  not  consistent  therewith.  The  decision 
was  strong,  but  was  perhaps  the  natural  result  of 
former  encroachments.  In  the  present  case  it  might 
perhaps  be  said,  that  Mrs.  Field  had  put  herself  into 
such  a  position  that  the  appointment  to  Mr.  J.  Field 
was  for  the  benefit  of  her  estate ;  as,  in  the  absence  of 
such  an  appointment,  her  executors  would  be  liable  to 
an  action  on  her  covenant.  Her  intention  plainly 
was,  that,  with  the  money  purchased  by  this  appoint- 
ment, her  son's  debt  shoidd  be  paid.  If  it  could  be 
clearly  shown  that  the  appointment  was  wholly  or  in 
part  for  the  benefit  of  Mrs.  Field,  it  would  be  wholly 
vitiated.  But  in  the  case  of  Stuart  v.  Lord  Castle- 
Stuart  (he.  eit.),  where  the  parent  had  become 
guarantee  for  the  child,  the  appointment  had  been 
held  good.  This  case  had  been  approved  of  by 
Lord  St.  Ticonards  in  his  book  on  Powers,  page  527, 
where  ho  says — **The  appointment  was  supported, 
for  the  father  derived  no  benefit  from  it ;  there  was 
no  corrupt  motive,  and  no  fraud  actual  or  construc- 
tive; for  the  debt  was  not  his,  but  his  son's,  and 
the  father's  object  was  to  prevent  the  injustice  to 
his  other  children  of  having  that  which  was  not 
the  testator's  own  debt  paid  out  of  his  general  pro- 
perty." Though  he  could  not  agree  with  this 
reasoning,  he  must  be  bound  by  the  result,  and 
must  hold  the  appointment  valid. 

Kindersley,  V.-C.  J  In  re  Leeds  Banking  Com- 
11, 18MABCHyl865.    i    PANT.    Ex  parte  BxvitLiTT, 

Joint-Stock  Company —  Contributory — Reserved 
Shares — Contract  in  Future — MisrepreBenta- 
tion. 

A  8?iareholder  in  a  joint-stock  company  agreed, 
on  the  faith  of  a  false  report  of  the  directors,  to  take 
reserved  shares  on  which  profits  were  not  to  accrue 
until  a  day  before  which  the  company  was  in  process 


of  winding  up,     His  shares  were   allotted,  hut  m 
certificates  issued : — 

Held,  tJuit  he  was  liable  to  be  placed  on  ike  lid  of 
contributories  in  respect  of  these  shares. 

This  was  an  adjourned  summons  to  consider  Mr. 
Barritt's  liability  to  be  placed  on  the  list  of  con- 
tributories of  the  Leeds  Banking  Company  in  respect  of 
of  twenty-two  shares.  The  Leeds  Banking  Compasy 
was  formed  in  1832,  with  a  nominal  capital  of  10, fp^-^ 
100^.  shares,  of  which  only  7, 340  were  at  first  issued ;  tV 
issue  of  the  remainder  being  left  in  the  discretion  of  th; 
directors.  Of  these  original  shares  (on  which  1S( 
was  paid  up),  ^Ir.  Barritt,  in  1864,  held  fifty-five,  aid 
his  liability  in  respect  of  them  was  not  disputed. 

The  annual  report  of  the  directors  for  the  rm 
1863,  which  was  adopted  at  a  genenl  meetio: 
of  the  company,  and  printed  and  sent  in  dne 
course  to  all  the  shareholders,  represented  the  bank 
to  be  in  a  flourishing  condition,  and  in  particiLir 
that  the  profits  for  1863  were  upwards  of  44,i«f' "• 
It  was  not  suggested  on  the  port  of  Mr.  Barritt  thit 
the  directors  knew  this  to  bo  a  misrepresentation,  kt 
it  was  admitted  by  the  official  liquidator,  not  only  tlut 
subsequent  events  had  shown  that  the  bank  was,  oe 
the  31st  of  December,  1863  (the  date  down  to  whi  h 
the  accounts  were  taken),  in  an  insolvent  condit:''c, 
but  that  a  proper  investigation  of  the  books  br  ti 
directors  would  hare  shown  an  obviously  bad  debt  ' 
26,000?.,  which  ought  to  have  been  written  off  agam^i 
the  profits. 

In  June,  1864,  the  shares  being  at  a  high  premiai:. 
the  directors  resolved  to  issue  the  reserved  shtLn^  "■' 
302.,  151.  to  rank  as  paid-up  on  the  shares,  ao'i  1^' 
as  a  premium  ;  and  accordingly  they  sent  io  Mr 
Barritt  and  all  the  other  shareholders  a  circular  nif-r 
ing  them  one  new  share  for  every  five  original  sban-? 
held  by  them  respectively,  and  inviting  applicatif. 
for  an  additional  number.  The  circular  concIuJtJ 
with  the  following  paragraph — 

"  If  taken  up,  the  amount  most  be  paid  to  tbt 
bank  on  or  before  the  1st  of  October  next  (if  p«^ 
before  that  time,  interest  at  5^  per  cent  will  br 
allowed),  and  the  shares  will  then  be  entitled  to  oc? 
quarter's  dividend  at  the  end  of  the  year." 

Mr.  Barritt  accepted  the  eleren  shares  offered  tx. 
by  this  circular,  and  applied  for  fourteen  niorp,  f* 
which  eleven  were  allotted  to  him.  The  circular  ii 
forming  him  in  July  of  the  allotment  having  bt« 
made  contained  the  following  passage — 

**  The  amount  to  be  paid  to  Uie  bank  on  or  before  t* 
1st  of  October  next,  or  the  shares  will  be  forfeited. 

Mr.  Barritt  paid  6602.  into  the  bank,  and  he  rr 
ccived  a  reply  which  stated  that  the  certificate*  ^^ 
not  be  issued  till  the  1st  of  October. 

The  bank  suspended  payment  on  the  19th  of 
September,  1864,  and  on  the  24th  a  petiticm  v"  P'"* 
sented,  upon  which  ultimately  a  windlBf-ip  «nler  wai 
made. 
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Mr.  Barritt  denied  his  liability  to  contribute  in 
respect  of  those  twentj-two  shares,  on  the  grounds 
that  he  was  led  to  take  them  by  misrepresentation, 
and  that  the  shares  were  not  to  be  taken  till  the  1  st 
of  October,  at  which  date  the  company  was  being 
isround  up. 

Glassey  Q.C.,  and  Kekemch,  for  the  official  liqui- 
dator, argued  that  the  report,  being  in  accordance 
with  the  books,  could  not  be  said  to  be  untrue  ;  that, 
if  it  was  untrue,  the  misrepresentation  was  not  the 
inducement  to  the  contract ;  nor  was  the  company 
responsible  for  misrepresentation, 

Brwkwdfs   Case,    4  Drew.    206 ;   reversed  by 

NieoVs  Case,  3  De  G.  &  J.  887 ; 
Mixet^B  Case,  4  De  G.  &  J.  675 ; 
New  Brunstoick  and  Canada  Railway  Company 
T.  C(mybeare,  9  H.  of  L.  Ca.  711,  726. 
They  insisted  that  the  contnict  to  take  the  shares 
was  complete, 

BloxanCs  Case,  4  N.  R.  7,  416. 

BaUy,  Q.Ci  ^nd  Wiekens,  for  Mr.  Barritt. 

The  report  was  a  gross  misrepresentation  of  the 
state  of  the  concern,  caused  by  the  negligence  of  the 
directors  ;  and  negligence  is  equiralent  to  fraud, 
Ayre*3  Case,  25  Bear.  518. 

Mr.  Barritt  swears  that,  but  for  the  misrepresenta- 
tion, he  would  not  hare  taken  the  shares,  and  it  is 
quite  immaterial  that  the  preyious  dividends  might 
have  led  him  to  form  a  high  opinion  of  the  prospects 
of  the  bank.  The  company  adopted  the  false  report, 
and  then  sent  it  to  the  shareholders. 

But,  in  fact,  Mr.  Barritt  only  agreed  to  become  a 
partner  in  this  concern  on  a  day  at  which  the  partner- 
ship was  no  longer  a  going  concern.  The  contract 
only  had  reference  to  a  future  transaction  which 
never  was  or  could  be  completed.  In  all  the  former 
cases  the  contract  has  been  tn  prmserUi, 

YellawTs  Case,  5  Do  G.  ft  Sm.   395 ;  s.  c.   (en 

appeal)  18  Jur.  609  ; 
Cockney's  Case,  26  Beav.  6  ;  8  De  G.  k  J.  170  ; 
but  here  the  shares  did  not  exist  at  all.      It  was 
merely  an  arrangement  among  partners  to  be  liable  in 
different  proportions  as  from  a  certain  day  ;  and  the 
partnership  must  be  wound  up  according  to  the  pro- 
portions existing  at  the  date  of  the  winding-up,— that 
is,  of  the  presentation  of  the  petition, 
25ft26yictc.  89,  8.  84. 

Glasse,  Q.C,,  in  reply. 

KiNDERSLET,  V.-C,  Said  :  The  question  whether 
Mr.  Barritt  ever  contracted  to  be  a  new  share- 
holder at  all  involved  a  new  point ;  but,  looking  at 
the  correspondence,  he  could  not  see  anything  which 
lK)inted  to  taking  shares  at  a  future  time.  There  was 
a  simple  offer  and  acceptance  of  shares ;  and  it  did  not 
follow,  because  special  terms  were  introduced  with 
respect  to  postponing  profits,  that  the  shares  were  not 


to  be  taken  tn  prcesenti.  The  use  of  the  expression 
"  forfeited  "  lent  some  slight  weight  to  this  view. 

The  other  question  was  that  of  misrepresentation. 
His  own  view,  if  ho  were  unfettered  by  authority, 
would  bo  that  if  directors,  in  the  exercise  of  their 
ordinary  functions,  made  a  false  report  to  the  com- 
pany, who  adopted  it,  and  the  report  found  its  way 
into  the  hands  of  a  person  who  took  shares  in  the 
company,  on  the  faith  of  it,  ho  could  not  be  held 
liable.  The  report  of  a  joint-stock  company  was,  in 
practice,  a  public  document.  He  had  decided  Brock- 
weWs  Case  (loc,  cU,)  on  that  principle ;  but  it  had 
been  overruled,  and  it  was  now  settled  that,  as  to  out- 
siders, a  company  was  not  liable  for  a  false  report 
unless  it  had  been  industriously  circulated.  He 
thought  that  that  doctrine  applied  A  finiitiri  to  the 
case  of  a  member  of  a  company,  fbr  he  was  a  party  to 
the  adoption  of  the  report,  and  could  not  say  that  the 
company  had  made  a  misrepresentation  to  him.  The 
sending  of  the  printed  report,  after  its  adoption,  to  a 
shareholder,  was  not  a  circulation  of  it  in  the  sense  in 
which  that  .word  was  used  in  the  judgment  of  the 
Lord  Chancellor  in  the  New  Brunswick  and  Canada 
Railway  Company  v.  Conybeare  {loe.  cU.),  for  the 
company  did  not  thereby  affect  to  give  any  more 
knowledge  than  was  contained  in  the  directors*  report, 
but  only  to  give  information  of  what  the  directors 
told  the  shareholders  at  the  meeting. 

On  both  grounds,  therefore,  he  thought  that  Mr. 
Barritt's  contention  had  failed,  and  he  must  be  placed 
on  the  list  in  respect  of  the  twenty-two  new  shares  ; 
but  as  this  was  a  representative  case,  which  had 
been  selected  to  determine  the  position  of  a  large 
class  of  shareholders,  Mr.  Barritt  would  have  his  costs 
out  of  the  assets. 


Stuarty  V.-C.  } 
5.  J 


WiLLOUGHBY   V.   BlllDEOAKE* 


8  AlARcn;  1865. 

Purchase  of  Reversion — Improvident  Bargain — 
Pressure — Family  Arrangement, 

Pur^uue  of  reversion  by  a  faiker  from  his  son, 
under  aUeged  pressure,  and  at  an  alleged  undervalue, 
upheld  after  the  lapse  of  seventeen  years, 

Edwards  v,  Burt,  2  De  G.  M.  ft  G.  55,  commented  on, 

^he  plaintiff  was,  in  1847,  entitled  to  one-fourth 
part  of  a  legacy  of  4000^.  3^.  10«.  per  cent  Annuities, 
in  reversion  expectant  upon  the  death  of  his  mother, 
who  died  in  1863.  In  1847  the  plaintiff  was  twenty- 
seven,  and  his  mother  sixty-seven  years  of  age.  Being 
in  gaol  for  debt,  the  plaintiff  in  May,  1847,  assigned 
his  reversion  to  his  father  for  500^ 

The  deed  recited  the  plaintiff's  indebtedness  and 
imprisonment,  and  stated  the  500^.  to  be  made  up  of 
2307.  already  due  to  the  father  for  advances,  board, 
and  lodging,  since  the  plaintiff's  majority  (for  which 
expenses,  however,  the  plaintiff  alleged  that  no  charge 
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had  ever  been  made  either  to  him,  or  to  his  brothers 
or  sisters),  and  of  270/.  expressed  to  be  paid«  bat  which 
was  not  paid,  on  the  execution  of  the  deed.  Some  of 
the  plaintiff's  debts  were  paid,  and  he  was  released 
from  prison  ;  but  this  was  done,  as  he  alleged,  not  by 
his  father,  but  by  means  of  his  mother's  separate 
property.  The  evidence  of  actuaries  was  produced  to 
prove  that  500/.  was  below  the  value. 

The  plaintiff's  father  assigned  the  reversion  over  to 
Mrs.  Brideoake  in  1849,  for  450/. ;  and  the  plaintiff, 
on  the  falling  in  of  the  reversion,  filed  this  bill  against 
Mrs.  Brideoake's  executors,  and  the  trustees  of  the 
legacy,  to  be  relieved  from  the  assignment 

Bacon,  Q.  (7,  and  Bmocliffe,  for  the  plaintiff. 
The  onus  of  proving  that  full  value  was  given,  lies 
on  the    urchaser  of  a  reversionary  interest, 

Gcwland  v.  De  Faria,  17  Ves.  20  ; 

Edwards  v.  Burt,  2  De  G.  M.  &  G.  56  ; 

SodUr  V.  Bradshaw,  29  Beav.  161  ; 

St.  Albyn  v.  Harding,  27  Beav.  11  ; 

Foster  v.  Roberts,  29  Beav.  467  ; 

Jones  V.  RickeUs,  31  Beav.  130  ; 

Peacock  v.  Evans,  16  Ves.  512  ; 
and  the  defendants  do  not  stand  in  any  better  position 
than  the  original  purchaser, 

Cockell  V.  Taylor,  15  Beav.  103,  118 ; 

Bradufcll  v.  Catchpole,  3  Sw.  78  n. 

M alius,  Q.C.,  and  Sargant,  for  the  executors  of 
Mrs.  Brideoake,  and 

Lonsdale^  for  the  trustees  of  the  legacy,  were  not 
called  on. 

Stuart,  V.-C,  said:  The  bill  by  which  the  sale 
was  impeached  had  not  been  filed  until  seventeen 
years  after  the  sale  had  been  made.  The  considera- 
tion expressed  on  the  face  of  the  deed  consisted  of 
230/.  in  respect  of  money  due  for  advances,  board,  and 
lodging,  and  270/.  money  advanced  at  the  time.  It 
was  said  by  the  plaintiff  that  the  270/.,  so  far  as  it 
was  paid  at  all,  was  paid  out  of  money  belonging  to 
his  mother  for  her  separate  use.  As  to  that,  the 
evidence  was  not  quite  clear ;  but,  if  it  were  so,  it 
was  a  case  when  the  son,  twenty-seven  or  twenty - 
eight  years  of  age,  being  in  prison,  and  ripening 
into  insolvency  (in  which  event  the  assignees  would 
take  his  property),  the  father,  with  the  mother's 
money,  properly  came  forward  and  redeemed  him. 
It  was  said  that  the  inadequacy  of  the  consideration 
was  proved  by  the  evidence  of  actuaries  and  other 
persons  who  had  estimated  the  value  of  the  reversion. 
It  appeared  from  tables  produced  in  Court  that  the 
stock  was  in  the  month  of  the  sale  at  88,  yet  that 
circumstanoe  had  not  been  taken  into  consideration, 
but  the  estimate  appeared  to  been  made  of  1000/. 
sterlii^. 

The  law  on  the  subject  of  the  purchase  of  rever- 
sionary interests  had  been  referred  to ;  and  it  was 
impossible  to  read  without  regret  some  of  the  later 


authorities  upon  it.  The  decision  of  the  Muter 
of  the  RoUs  in  Edtcards  v.  Burt,  had  been  onfortQ- 
nately  reversed  on  appeal  (2  De  G.  M.  &0. 55),  upon 
grounds  which  were  very  unsatisfactory,  and  vhick 
led  to  the  absurd  conclusion  pointed  out  by  the 
judgment  of  the  Master  of  the  BoUs  in  Foster  t. 
Roberts  (29  Beav.  467,  471),  that  a  pnrcbawr  of  a 
reversionary  interest  is  not  safe  unless  he  gives  more 
than  the  value.  Lord  St.  Leonards  also  remon- 
strated against  the  recent  cases  on  the  subject  (Sog. 
V.  &  P.  279  (14th  ed.) ). 

It  was  unnecessary,  however,  to  look  farther  into 
the  authorities  as  to  the  sufficiency  of  the  price,  y 
this  was  a  transaction  between  father  and  son,  and  in 
such  cases  it  was  said  in  the  same  book  (Sag.  V.  k.  P. 
276)  that  "  transactions  between  a  father  and  son  are 
treated  as  family  arrangements,  and  not  as  deaUogs 
for  reversionary  interests  ;  a  fair  arrangement  between 
them  would  be  supported,  although  made  by  a  third 
party  with  a  fraudulent  intention  of  benefiting  him- 
self." 

The  intervention  of  the  mother  and  her  property 
seemed  to  him  immaterial  The  s^  had  had  the 
benefit  of  the  arrangement  for  seventeen  years,  his 
father  and  mother  were  both  dead,  and  on  no  groaod 
was  he  entitled  to  set  it  aside. 

The  bill  must  be  dismissed  with  costs. 

Stuart,  V..C.   |  i^,  hooper^s  Tku>t. 
13  March,  1865.    ) 

SeUlement — Covenant  to  Settle  After-acqwud 
Property — ^At  any  time.'* 

A  Marriage  settlement  contained  a  covenant  thai  pnh 
perty  to  which  the  wife  then  voas,  or  she  or  (he  ku^^ 
in  her  right  should,  at  any  time  during  the  eoverUtr*^ 
become  entitled,  to  the  value  of  5001. ,  should  be  sdikd:- 

Held,  that  the  eovenajU  must  be  construed  to  af^ 
only  property  of  the  prescribed  value  arising  "  at  «if 
one  time,  and  from  any  one  source.*' 

This  was  an  adjourned  summons. 

The  marriage  settlement  of  William  Johnstooa 
Keale  and  Frances  Herbert  Kesbit  contained  a  core- 
nant  by  the  intended  husband  and  wife,  that  H 
F.  H.  Nesbit  then  was,  or  if,  at  any  time  during  tb< 
then  intended  coverture,  F.  H.  Nesbit,  or  V.  J 
Neale  in  her  right,  should  become  entitled  by  ^ 
scent,  transmission,  claim,  devise,  beqaest,  ^- 
donation,  representation,  purchase,  or  otherwise,  t<? 
any  real  or  personal  property,  which  should  amoaat 
to  or  be  equal  in  value  to  the  sum  of  500/.,  for  any 
estate  or  interest  whatsoever,  it  should  be  settled 
upon  the  trusts  of  the  settlement 

Mrs.  Neale  was,  at  the  date  of  the  settlement,  abao* 
lutely  entitled,  in  reversion  expectant  on  the  death  of 
her  mother,  Mrs.  Kesbit,  who  died  in  Jarnniy,  1864, 
to  a  share  of  a  sum  of  stock  which  ma  bov  rep'^ 
sented  by  a  sum  of  2112.  stock,  stttd^  to  Kn 
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Keale's  separate  accotmt,  with  liberty  to  apply  in 
Chambers  for  payment.  Mrs.  Nesbit  also  left  to  Mrs. 
Xeale  by  her  will  property  to  the  amount  of  more 
than  500/. 

W,  Pearson^  for  Mr.  and  Mrs.  Neale,  now  moved 
that  the  21 U.  should  be  transferred  to  them,  and 
cited,  as  to  the  meaning  of  the  word  "entitled," 
Wilt&n  V.  Colvin,  3  Drew.  617. 

Crowh,  for  the  children  of  the  marriage,  contended 
that  the  21 1/.  was  bound  by  the  covenant,  which  did  not 
specify  that  the  property,  amounting  to  500/.  should 
come  at  one  time,  or  from  one  source,  according  to 
the  nsaal  form, 

3  Dav.  Conv.  569,  670  {2nd  ed.). 

Stuart,  V.-C,  said:  The  covenant  clearly  meant 
**at  any  one  time  from  any  one  source,"  and  that  it 
could  not  be  said  that  Mrs.  Nealo  became  entitled  to 
the  211/.  and  her  interest  under  the  will  at  the  same 
time.  He,  therefore,  granted  the  motion,  but  with- 
out costs. 

Stuart,  V.-C.  1  The  Metropolitak  Railway 
13  March,  1865.  J      Ck)MFANY  v.  Wodehouse. 

Injunction — Railway  Company — Notice  to  Treat 
— Contract. 

A  landou^ner,  a/Ur  being  served  by  a  railway  cam' 
pany  wUh  mciiee  to  treat,  threatened  to  sell  by  auction 
the  land  wimpriaed  in  the  notice : — 

Held,  that  the  company  were  entitled  to  an  injunction 
restraining  Che  eale. 

This  was  a  motion  to  dissolve  an  injunction  granted 
tz  parte  to  restrain  the  defendant  Wodehouse  from 
proceeding  to  sell  by  auction  certain  houses  in 
Finsbury. 

On  the  12th  of  February,  1865,  the  pkintiffs  served 
the  defendant  with  notice  to  treat  for  the  houses.  The 
defendant,  on  the  18th,  replied,  naming  a  price  ;  but 
ho  advertised  the  houses  for  sale  by  public  auction  on 
tlie  14th  of  March  ;  and  the  company,  denying  his 
right  to  sell  them,  filed  a  bill  on  the  4th  of  March, 
and  on  the  10th,  obtained,  ex  parte,  an  injunction  re- 
straining  the  sale. 

Dr}ue,  for  tlie  defendant,  now  moved  to  dissolve 
the  injunction,  arguing  that  the  notice  to  treat  did 
not  constitute  any  contract  on  the  defendants^  part  to 
sell  to  the  plaintLSis, 

Haynes  v.  Haynee,  1  Dr.  &  Sm.  426. 

Malius,  Q.C.,  and  Jeseel,  for  the  plaintiffs,  were  not 
called  on. 


tion  imposed  by  the  statute.  The  injunction  must  be 
continued,  but  he  should  not  give  the  plaintiffs  costs, 
because  they  had  not  interfered  sooner  to  prevent  the 
auction  from  taking  place. 


Wood,  V.-C.    )   greenhalgh  v.  Rumnet. 
10  March,  1865.    ) 

Practice — Order  of  Revivor — 15  d&  16  Vict, 
c  86,  e,  52. 

Where  the  interest  of  the  sole  plaintiff  has  been  trans- 
mitted to  a  person  whose  tiUe  can  be  disputed  in  the 
cause,  no  order  of  revivor  can  be  made  wider  15  <£'  16 
Vict,  c.  86,  s,  52. 

Accordingly,  where  the  sole  plaintiff  assigned  his  in- 
terest  in  the  subjeet-maUer  of  the  suit  before  decree  ;— 

Held,  VtiOt  such  an  order  could  not  be  made. 

This  was  a  suit  instituted  for  the  purpose  of  taking 
accounts  of  partnership  property.  The  sole  plaintiff 
had  assigned  all  his  interest  in  the  subject-matter  of 
the  suit  before  decree. 

The  Kegistrar  having  declined  to  draw  up  the 
usual  order  to  revive  under  the  15  &  16  Vict.  c.  86, 
8.52, 

Bedwcll  mentioned  the  matter  to  the  Court 
Under  the  old  practice,  when  a  sole  plaintiff,  suing 
in  his  own  right,  assigned  his  whole  interest  to  another, 
the  plaintiff  being  no  longer  able  to  prosecute  for  want 
of  interest,  and  his  assignees  claiming  by  a  title  which 
might  be  litigated,  the  benefit  of  the  proceedings  could 
not  be  obtained  by  a  supplemental  bill,  but  must  have 
been  sought  by  an  original  bill  in  the  nature  of  a  sup- 
plemental bill — 

Mitford's  Pleadings,  [65]. 
He  cited, 

Dendy  v.  Dendy,  5  W.  R.  222, 
where  Vice-chancellor  Wood  held  that  an  order  to 
revive  could  not  be  obtained  under  the  15  &  16  Vict. 
c  86,  s.  52,  by  the  devisee  of  a  deceased  jilaintiff ; 

WiUiams  v.  Williams,  9  W.  R.  296, 
where  Vice-Chancellor  Kindersley,  following  the  deci- 
sion in  Dendy  v.  Dendy  (loc.  cit,),  stated  that,  in  his 
opinion,  the  Act  did  not  apply  in  cases  where  a  bill  in 
the  nature  of  an  original  bill  was  necessary  ; 

Laurie  v.  Crush,  32  Beav.  118, 
where  Romilly,  M.R.,  followed  these  decisions,  over- 
ruling— 

Jackson  v.  Ward,  1  Giff.  30. 


SruAiir,  V.-C,  said  :  The  Vice-Chancellor  Kin- 
dcFhley,  in  the  very  case  cited  for  the  defendant. 
Slid  that  "after  the  notice  neither  side  could  get  rid 
of  the  obligation  "  (p.  450).  This  was  just  what  the 
dcfemUnt  was  attempting  to  do -to  evade  the  obliga-    wake  the  order. 


I  Wood,  V.-C. ,  said  :  He  was  of  opinion  that  the  sec- 
I  tion  did  not  apply  in  this  case,  as  the  assigns  of  the 
'  plaintiff  claimed  by  a  title  which  could  be  litigated  in 
\  this  very  suit ;  and  that,  under  the  old  practi|^  an 
original  bill  in  the  nature  of  a  supplemental  billlRuld 
have  been  neccssar}',  and  he  accordingly  refused  to^^^ 


I 


464 


THE  NEW  REPORm 


[18  MAB08, 188S. 


Wood,V..O.    } 

10  Mabch,  1865.    ( 


MosTYN  V,  Emmanuel. 


Practice — Order  of  Revivor — 15  <fe  16  Vict, 
c  86,  8.  52. 

Where,  after  the  instUution  of  a  8uU,  the  interest  of  a 
defendaTU  has  been  transmitted  to  a  person  whose  title 
cannot  he  disputed  in  the  suit,  an  order  can  be  made 
under  15  <fe  16  VicL  c.  ^Q,  s.  52. 

Accordingly,  where  a  suit  had  been  instituted  against 


assignees  in  bankruptcy^  and  ike  bankrvpiey  had  km 
annulled  brfore  decree : — 
Held,  that  such  an  order  eoutd  be  made. 

The  bill  in  this  caiue  had  been  filed  against  asngiMa 
in  bankruptcy  to  execute  the  tnuta  of  a  settlemaiit. 
The  bankruptcy  having  been  annulled  before  a  decree 
was  made,  the  Rogistrar  declined  to  draw  up  the  usual 
order  under  the  15  k  16  Vict  c.  86,  a  52. 

Surrage  mentioned  the  matter  to  the  Court 

Wood,  Y.-C,  made  the  oider,  on  the  ground  that 
the  bankrupt's  title  could  not  be  disputed  in  the  canst. 
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EQUITY. 


House  of  LordB. 

21FEB.,  14MABCH,  1865. 


JZLLICOS  V,  GAXDINEB. 


Present— The  Lord  Chancellob,  Lord  Cranworth, 
and  Lord  Chelmsford. 

WUl,  Cmttrtujtion— Shifting  Clause--''  Then 
Dead  vrUhout  Issue "  —  Acceleration  of 
Remainders. 

A  testator  devistd  estate  Whiteacre  to  his  son  J  for 
life,  remainder  to  the  first  and  other  sons  of  J  in  tail 
maUy  remainder  to  the  testator's  son  Rfor  life,  remainder 
to  the  first  and  other  sons  of  R  in  tail  maUy  remainder 
to  first  and  other  sons  of  J  in  tail  general,  remainder  to 
first  and  other  sons  of  R  in  tail  general,  remainder  to 
testator's  daughter  B  for  life  with  remainders  over. 
By  a  shnfling  douse,  testator  declared,  that  if  estate 
Bladcacre^  should,  under  a  certain  toiU,  come  to  the  pos- 
session of  any  of  his  sons  or  daughters,  or  any  of  their 
issue,  beivig  in  possession  of  estate  Whiteacre,  then  the 
person  nesct  in  remainder  under  his  vnll  should  be  en- 
titled to  estate  Whiteacre,  for  the  estate  thereby  limited 
to  him  or  her,  as  if  the  person  so  becoming  possessed 
of  estate  ^lackaere  had  died,  or  was  then  dead  without 
issue.  Testator^  s  son  J  came  into  possession  of  estate 
Blackacrs,  and  his  sons  were,  by  a  decree  in  Chancery, 
declared  -not  entitled  to  take  estate  Whiteacre  under  the 
limitation  to  them  in  tail  male  immediately  succeeding 
the  limitation  to  /.— 

Hefd,  affirming  the  judgiiunt  of  the  Court  of  Ex- 
cheq\Ler  Charnber,  thai  T*s  sons  were  not  prevented  from 
claiming  estate  Whiteacre  under  the  remainder  to  them 
in  tail  general,  subsequent  to  the  remainders  to  testator*s 
younger  sons  and  their  issue,  in  priority  to  testator's 
daughter  E. 

Qoffire,  as  to  the  correctness  of  the  decree  in  Chancery, 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Exchequer  Chamber  (reported  2  N.  R.  458  ;  15 
C.  B.  (n.  &)  171),  aBSrming  a  judgment  of  the  Court 
of  Common  Pleas  (reported  12  C.  B.  (^,  s.)  668),  in 
favour  of  the  respondent  in  an  action  of  ejectment. 

Sir  James  Gardiner,  the  testator  in  this  cause,  by 
his  will,  dated  the  2nd  of  July,  1796,  devised  the 
Clerkhill  £atate  to  certain  trustees  and  their  heirs 
upon  trust  to  settle  the  same  to  the  use  of  his  eldest 
son  James  during  his  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  with  remainder  to 
the  first  and  other  sons  of  James  in  tail  male,  with 
remainder  to  the  use  of  testator^s  second  son  Robert  for 
life,  with  remainder  to  trustees  to  preserve,  &c.,  with 
remainder  to  the  first  and  other  sons  of  Robert  in  tail 
Vol.  V. 


male,  with  remainder  to  the  testator's  third  son 
John  M.  Whalley  for  life,  with  remainder  to  trustees 
to  preserve,  &c.,  with  remainder  to  the  first  and 
other  sons  of  John  M.  Whalley  in  tail  male,  with 
remainder  to  the  testator's  afterbom  sons  successively 
in  tail  male,  with  remainder  to  the  first  and  other 
sons  of  the  testator's  son  James  in  tail  general,  with 
remainder  to  the  first  and  other  sons  of  Robert  in 
tail  general,  with  remainder  to  the  first  and  other  sons  of 
John  M.  Whalley  in  tail  general,  with  remainder  to  the 
first  and  other  daughters  of  James  in  tail  male,  with 
remainder  to  the  first  and  other  daughters  of  Robert 
in  tail  male,  with  remainder  to  the  first  and  other 
daughters  of  John  M.  Whalley  in  tail  male,  with 
remainder  to  the  first  and  other  daughters  of  James 
in  tail  general,  with  remainder  to  the  first  and  other 
daughters  of  Robert  in  tail  general,  with  remainder  to 
the  first  and  other  daughters  of  John  M.  Whalley  in 
tail  general,  with  remainder  to  the  testator*s  afterbom 
sons  in  tail  general,  with  remainder  to  the  testator's 
daughter  Elizabeth  Jane,  the  appellant,  for  life,  with 
divers  remainders  over. 

The  will  contained  a  shifting  clause,  which,  after 
reciting  that  by  the  will  of  Sir  William  Gardiner 
certain  estates,  called  the  Gardiner  Estates,  were 
settled  upon  his  the  testator's  brother,  Sir  John 
Gardiner,  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to  him  the 
testator  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  divers  remainders  over  in  favour 
of  his  issue,  proceeded  as  follows — 

**  And  whereas  it  is  my  will  that  the  estates  herein- 
before directed  to  be  settled  shall  not  be  held  or  en- 
joyed so  long  as  I  may  legally  hereby  prevent  them, 
consistent  with  the  limitations  hereinbefore  mentioned 
in  other  respects,  and  before  the  ultimate  remainder 
or  reversion  hereinbefore  directed  to  be  limited  shall 
take  place  and  come  into  actual  possession  by  any  one 
of  my  sons  or  daughters,  or  his,  her,  or  their  issue, 
after  such  son  or  daughter,  or  such  his,  her,  or  their 
issue  shall  como  into  possession  of  the  said  [Gardiner 
Estates],  but  as  often  as  such  the  last-mentioned  estates 
shall  come  into  the  possession  of  any  of  my  said  sons 
or  daughters,  or  any  of  their  issue,  that  then  the  per- 
son next  in  remainder,  according  to  the  limitations 
hereinbefore  mentioned  and  directed  to  be  made,  to  my 
said  estates,  lands,  tenements,  and  hereditaments, 
after  the  person  or  persons  who  shall  so  come  to  the 

j  possession  of  [the  Gardiner  Estates],  shall  be  entitled 
to  and  come  to  the  possession  of  [the  Clerkhill  Estates], 
for  the  estate  and  interest  hereinbefore  mentioned  and 

I  directed  to  be  United  to  him  or  her  respectively,  and 
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80  from  time  to  time  as  often  as  this  the  event  now  in 
my  contemplation  may  happen,  in  such  manner  and 
as  if  the  person  or  persons  so  becoming  possessed  of 
the  said  [Gardiner  Estates]  had  died  or  was  then  dead 
without  issue,  and  the  uses  for  which  my  said  [Clerk- 
hill  Estates]  are  hereinbefore  directed  to  be  conveyed 
shall  accordingly  cease,  determine,  and  shift  from 
time  to  time,  so  as  that  the  said  two  several  estates 
[the  Gardiner  Estates]  and  [the  Clerkhill  Estates]  may 
never,  so  long  as  I  may  legally  prevent,  the  same, 
consistent  with  the  limitations  hereinbefore  mentioned 
in  other  respects,  and  before  the  ultimate  remainder  or 
reversion  hereinbefore  directed  to  be  limited  thereof 
shall  take  place  and  come  into  actual  possession,  be 
holden  or  enjoyed  in  possession  by  any  of  my  sons  or 
daughters,  or  his,  her,  or  their  issue  together  and  at 
the  same  time,  but  on  the  contrary  in  manner  and 
form  herein  above  mentioned,  and  such  clauses, 
provisoes,  and  declarations  shall  be  inserted  in  such 
the  settlement  of  my  said  estates  hereinbefore  directed 
to  be  made  as  shall  be  proper  and  necessary  to 
effectuate  my  will  and  intention  in  these  respects 
hereinbefore  mentioned.** 

On  the  19th  of  November,  1797,  Sir  John,  the 
elder  brother  of  the  testator,  died  without  issue, 
whereupon  the  testator  entered  into  possession  of  the 
Gardiner  Estates. 

By  a  codicil  to  his  will,  dated  the  7th  of  February, 
1799,  the  testator,  after  reciting  that  he  had  be- 
come entitled  for  life  to  the  Gardiner  Estates,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  did 
thereby  consistently  with  his  will  revoke  and  annul 
the  limitations  therein  mentioned  of  the  Clerkhill 
Estates  in  favour  of  his  son  James,  it  being  still  his 
will  and  Intention  that  such  estates  should  not  be 
held  or  enjoyed  by  any  one  of  his  sons  or  daughters, 
or  his,  her,  or  their  issue,  together  with  the  Gardiner 
Estates. 

The  testator  died  in  October,  1805,  and  thereupon 
his  eldest  son  James  (hereinafter  called  Sir  James  the 
younger)  entered  into  possession  of  theGrardiiier  Estates 
as  tenant  in  tail,  and  his  second  son  Robert,  then  an 
infant,  entered  into  pansession  of  the  Clerkhill  Estates, 
who  shortly  after  attaining  majority,  filed  a  bill  in 
Chancery  against  his  brother.  Sir  James  the  younger, 
and  his  children  and  the  trustees  of  the  will,  praying 
for  a  declaration  that  he  Robert  was  entitled  to  an 
immediate  estate  for  life  in  the  Clerkhill  Estate,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  and 
that  a  proper  conveyance  should  be  executed  by  the 
trustees  of  the  testator's  will. 

At  the  hearing  of  the  cause  on  the  24th  of  May, 
1813,  Sir  William  Grant,  the  Master  of  the  Rolls, 
made  a  decree  in  accordance  with  the  prayer  of  the 
bill. 

At  the  date  of  the  decree  Sir  James  the  younger  had 
issue  two  daughters  and  a  son,  who  were  parties  to 
the  suit,  and  shortly  afterwards  he  had  a  second  son, 
John  Brocas,  the  respondent. 


By  an  indenture  dated  the  2l8t  of  July,  1814,  ex- 
premed  to  be  made  in  pursuance  of  the  above  decree, 
and^uly  executed  by  ^e  trustees  of  the  will  and  all 
other  necessary  parties,  the  Clerkhill  Estates  were 
conveyed  to  the  use  of  Robert  during  hia  life,  without 
waste,  with  remainder  to  trustees  to  preserve  ftc., 
with  remainder  to  the  use  of  the  first  and  other  sons 
of  Robert  in  tail  male,  with  remainder  in  default 
of  such  issue  to  for  and  upon  such  other  uses, 
trusts,  and  purposes,  by  the  will  of  the  testator 
declared  concerning  the  Clerkhill  Estates  posterior  to 
or  to  take  effect  in  remainder  or  reversion  aft^  the 
estates  thereby  limited  to  Robert  and  his  first  and 
other  sons  in  tail  male,  as  in  the  events  which  had 
happened  were  then  subsisting,  or  capable  of  taking 
effect. 

Robert  died  without  issue  in  November,  1S40, 
whereupon  his  brother,  John  Masters  Whalley,  the 
third  son  of  the  testator,  entered  into  possession  of 
the  Clerkhill  Estate,  and  continued  in  such  possession 
until  his  death,  which  occurred  in  October,  1861. 
John  M.  Whalley  had  no  issue,  and  on  his  death  the 
appellant,  Elizabeth  Jane  Jellicoe,  the  eldest  daughter 
of  the  testator,  entered  into  possession,  whereupon  an 
action  of  ejectment  was  brought  by  the  respondent, 
who  had  succeeded  to  the  title  on  the  death  of  his 
father,  Sir  James  the  younger,  in  1851,  his  elder 
brother,  James  Whalley,  having  previously  died  with- 
out issue. 

Sir  James  the  younger  had  suffered  a  recovery  of  the 
Gardiner  Estates,  and  the  respondent  became  en- 
titled to  those  estates  by  virtue  of  settlements  made 
by  him. 

Sir  Hugh  Cairns,  Q.a,  Manisiy,  (2.67.,  and  Udall, 
for  the  appellant,  argued — 

1st  That  by  virtue  of  the  words  "dead  withoizt 
issue,"  in  the  shifting  clause,  all  descendants  of  Sir 
James  the  younger  were  excluded. 

2nd.  That  the  respondent  was  barred  by  the  Statute 
of  Limitations. 

3rd.  That  the  respondent  had  not,  at  all  events,  the 
legal  estate  in  him. 

They  cited, 
Carr  v.  Errol,  6  East,  58  ; 
Doe  V.  Ifeneage,  4  T.  R.  13. 

The  AUomcy-Oeneral,  Q.(7.,  MeUish,  Q^C,  and 
Quairt,  for  the  respondent  were  not  called  upon. 

14  Mabch,  1865. 

The  Lord  Cuancellob  said  :  At  the  date  of  the 
will  of  Sir  James  Gardiner,  the  testator,  the  Gar* 
diner  Estates  stood  limited  under  the  will  of  Sir 
William  Gardiner,  to  Sir  John  WhaUej  &aythe 
Gardiner  for  life,  remainder  to  his  first  and  oliier  sons 
in  tail  male,  remainder  to  the  use  of  Sir  Janies^  the 
testator,  for  life,  remainder  to  his  first  and  odnr  sons 
in  tail  male,  remainder  to  the  first  and  oterdaagh- 
ters  of  Sir  John  in  tail  male,  xemaiadpr  tt  Ai  fiist 
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and  other  daughters'  of  Sir  James  in  tail  male,  with 
divers  remainders  over.  Under  these  limitations  no 
female  issue  of  any  son  of  Sir  James  could  take  or 
inherit. 

By  the  will  of  Sir  James  Gardiner,  the  testator,  the 
Clerkhill  Estates  were  devised  to  trustees  in  fee, 
upon  trust  to  convey 'the  same  to  the  use  of  the  tes- 
tatot^s  eldest  son  James  for  life ;  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to  the 
first  and  other  sons  of  James  in  tail  male,  remainder 
to  the  testator's  son  Robert  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders;  remainder 
to  the  first  and  other  sons  of  Robert  in  tail  male, 
remainder  to  the  testator's  third  son^  John  Masters 
Whalley,  for  life,  remainder  to  trustees  to  preserve; 
remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  to  every  other  son  of  the  testator  succes- 
sively in  tail  male,  remainder  to  the  first  and  other 
sons  of  the  testator's  eldest  son  James  in  tail  general, 
with  similar  remainders  in  tail  general  to  the  first  and 
other  sons  of  the  second,  third,  and  every  other  son 
of  the  testator  in  tail  general,  with  remainder  to  the 
first  and.  other  daughters  of  the  testator's  first  and 
every  other  son  in  tail  male,  with  remainder  to  the 
use  of  Elizabeth  Jane,  the  testator's  eldest  daughter, 
for  life,  with  divers  remainders  over.  This  Elizabeth 
Jane  is  the  present  appellant. 

Pausing  for  a  moment  and  contrasting  the  limita- 
tions of  these  two  wills,  it  is  apparent  that  if  James, 
the  eldest  son  of  Sir  James  the  testator,  had  daughters 
and  no  son,  such  daughters  would  not  take  under  the 
limitations  of  the  Gardiner  Estate,  but  would  take  the 
Clerkhill  Estates  severally  and  successively  in  taU 
male  in  remainder,  anterior  to  the  limitation  to  the 
appellant  for  life.  Secondly,  it  is  apparent  that  if  the 
eldest  son  of  the  testator's  first  son  James  did  not  bar 
the  entail,  and  died  leaving  daughters  only,  such 
daughters  would  take  nothing  imder  the  limitations 
of  the  Gardiner  Estates,  but  would  inherit  under  the 
limitation  in  remainder  of  the  Clerkhill  Estates  to 
their  fathenin  tail  general. 

We  now  come  to  the  shifting  clause  contained  in 
the  will  of  Sir  James.  By  that  clause  the  testator 
(Sir  James)  declares  his  will  and  mind  to  be,  that  his 
devised  estates  should  not  be  held  or  enjoyed  by  any 
one  of  his  sons  or  daughters  or  his,  her,  or  their  issue 
after  such  son  or  daughter,  or  such  his,  her  or  their 
issue  should  have  come  into  possession  of  the  estates 
devised  by  the  will  of  Sir  William  Gardiner,  but  that 
as  often  as  the  estates  devised  by  the  will  of  Sir 
William  should  come  to  the  possession  of  any  of  his 
(Sir  James's)  sons  or  daughters,  or  any  of  their  issue, 
that  then  the  person  next  in  remainder  under  the 
limitations  of  his  (Sir  James's)  will,  should  be  entitled 
to  his  devised  estates  for  the  estate  thereby  limited  to 
him  or  her ;  and  so  from  time  to  time  as  often  as  the 
event  might  happen,  in  such  manner  and  as  if  the 
person  so  becoming  possessed  of  the  Gardiner  Estates 
had  died  or  was  then  dead  without  issue. 


It  is  plain  from  the  first  part  of  this  clause  that  the 
word  ''  issue  "  denotes  and  is  limited  to  such  issue  as 
might  take  or  inherit  under  the  limitations  of  the 
Gardiner  Estates,  which  would  not  include  the 
daughters  of  Sir  Jameses  first  son,  or  the  female  issue 
of  a  grandson.  It  is  reasonable  to  put  the  same 
meaning  upon  the  word  ''issue"  in  the  subsequent 
phrase,  "had  died  or  was  then  dead  without  issue,'* 
for  the  testator  plainly  contemplates  that  the  Gardiner 
Estates  would  be  the  supervenient  estate,  and  that 
the  shifting  clause  would  be  called  into  operation  hy 
the  Gardiner  Estate  accruing  under  the  will  of  Sir 
William  (Gardiner  to  some  person  taking  the  Clerk- 
hill Estate  under  his  own  will ;  and  as  the  guiding 
intent  and  object  are  to  prevent  unity  of  possession, 
the  word  "issue  "  ought  not  to  be  extended  so  as  to 
include  issue  not  capable  of  taking  or  inheriting  under 
the  limitations  of  Sir  William  Gardiner's  will.  But 
further  it  is  the  object  of  the  clause  to  propel  the 
Clerkhill  Estates  from  the  devisee  who  shall  succeed 
to  the  Gardiner  Estates,  to  the  person  next  in  re- 
mainder under  the  limitations  of  the  Clerkhill  Estates  ; 
and  the  words  as  if  such  devisee  "had*  died,  or  was 
then  dead,  without  issue,"  are  used  for  this  purpose, 
and  denote  the  assumption  or  hypothesis  necessary  for 
effecting  it ;  but  it  would  be  unreasonable  to  give  the 
words  a  meaning  beyond  what  is  necessary  for  the 
intent  and  object  with  which  they  are  used.  So 
limited  they  denote  such  issue  as  would  take  under 
the  limitations  anterior  to  the  devise  to  "the  person 
next  in  remainder,"  and  exclude  them  only  from 
taking  under  those  limitations. 

I  agree  with  one  of  the  learned  Judges  in  the 
Court  below,  that,  but  for  Sir  William  Grant's  decree, 
the  words  "had  died  or  was  then  dead  without  issue,** 
ought  to  be  read  as  applicable  distributively  to  the 
case  of  tenant  for  life  and  tenant  in  tail.  But  that 
construction  is  negatived  by  the  decree,  inasmuch  as  the 
son  of  Sir  James  the  younger  was  made  a  party  to  the 
suit,  for  the  purpose,  of  contending  that,  .by  reason  of 
his  father  having  succeeded  to  the  Gardiner  Estates, 
the  Clerkhill  Estate  was  propelled  to  himself  as  next 
in  remainder ;  but  it  seems  to  have  been  decided,  and 
apparently  on  the  words  "was  then  dead  without 
issue,"  that  the  case  must  be  treated  as  if  Sir  James 
the  younger  had  died  without  leaving  any  issue  inherit- 
able under  the  limitation  to  his  first  and  other  sons  in 
tail  male  ;  and,  therefore,  the  words  "  was  the%dead 
without  issue "  were  held  to  apply  to  the  case  of  a 
tenant  for  life  of  the  Clerkhill  Estates  becoming 
entitled  to  the  Gardiner  Estates.  Accordingly,  the 
decree  declares  Robert  (being  the  second  son  of  the 
testator.  Sir  James),  to  be  entitled  to  have  the  Clerk- 
hill Estates  settled  on  himself  for  life,  without 
impeachment  of  waste,  save  as  in  the  will  mentioned, 
with  remainder  to  Robert's  first  and  other  sons  in  tail 
male,  with  such  remainders  over  as  are  contained  in 
the  will  of  the  testator.  Sir  James,  with  respect  to  the 
said  estates ;  a  declaration  which  expressly  treats  all 
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the  estates  limited  by  the  will  of  Sir  James  the 
testator  in  remainder  expectant  on  the  estate  of 
Robert,  as  valid  and  capable  of  taking  effect ;  and, 
therefore,  the  estates  in  remainder,  limited  by  the 
will  to  the  first  and  other  sons  of  Sir  James  the 
yonnger  in  tail  general,  and  also  the  estates  limited  in 
remainder  to  the  first  and  other  daughters  of  Sir 
James  the  yonnger  in  tail  male,  are  treated  by  the 
decree  as  still  subsisting  and  capable  of  takiog  effect, 
which  would  not  be  the  case,  if,  under  the  shifting 
clause.  Sir  James  the  younger  must  be  considered  as 
having  died  without  issue,  male  or  female. 

The  deed  of  release  and  settlement  follows  the 
decree,  and  converts  the  equitable  life  estate  of  Robert, 
and  all  other  the  estates  limited  by  the  will  of  Sir 
James  the  testator,  in  remainder  thereon  into  legal 
estates.  The  point,  therefore,  now  raised  by  the  pre- 
sent appellant,  is  inconsistent  with  this  decree,  and 
with  the  deed  of  release  which  was  settled  in  the 
Master*s  office  under  the  direction  of  the  Court 

The  consequences  of  holding  that  the  words  '*  was 
then  dead  without  issue"  have  a  larger  aignification 
than  what  is  required  to  pass  on  the  ClerkhiU  Estate 
to  the  next  devisee  in  remainder,  would  be  very 
unreasonable.  Thus,  according  to  sach  constniction, 
if  Sir  James  the  yonnger  had  daughters  only,  such 
daughters,  although  not  inheritable  to  the  Gardiner 
Estates,  would  be  deprived  of  the  power  of  taking 
the  Clerkhill  Estate  under  the  express  gift  to  the 
first  and  other  daughters  of  Sir  James  the  younger 
in  tail  male  ;  and  so  also  the  first  son  of  Sir  James 
the  younger  would  bo  deprived  of  the  estate  given 
to  him  in  remainder  in  tail  general,  by  which  his 
female  issue  would  lose  the  right  to  inherit  the 
Clerkhill  Estate,  although  they  could  never  take  the 
Gardiner  Estates  under  the  limitations  in  the  will 
of  Sir  William.  Thus  express  estates  given  by  the 
will  of  Sir  James,  the  testator,  would  be  taken  away 
and  defeated  by  a  constructi<m  pnt  on  the  elastic 
word  *' issue  "  in  the  shifting  clause  not  required  for 
the  object  and  proper  operation  of  the  clause,  which 
ought  not  to  be  extended  beyond  its  declared  intent 
and  purpose.  I  have  examined  with  great  care  the 
learned  and  able  judgment  of  Mr.  Justice  Williams, 
but  I  think  the  reasons  for  putting  a  limited  meaning 
on  the  words  ''  without  issue  **  in  the  shifting  clause 
predominate. 

T^  other  objections  were  faintly  urged  by  the 
appellants,  one  founded  on  the  Statute  of  Limitations, 
and  the  other  on  an  allegation  that  the  respondent 
had  not  the  legal  estate.  With  respect  to  the  Statute 
of  Limitations,  the  argument  is  at  variance  with,  the 
decree  of  Sir  William  Grant ;  for  it  must  be  founded 
on  the  construction  that  when  the  Clerkhill  Estate 
passed  from  Sir  James  the  younger  as  tenant  for  life,  it 
vested  in  his  eldest  son  James  Whalley  Smythe  Gardiner, 
who  died  unmarried  on  the  11th  of  October,  1837, 
when  the  respondent^  title  accrued,  being  twenty 
years  before  the  action  of  ejectment     But  thia  is  not 


I  in  accordance  with  the  true  constniction ;    for  the  n- 

I  spondent  claims  under  the  limitation  in  remainder  to 

!  the  first  and  other  sons  of  Sir  James  the  younger  in 

tail  general    And  with  respect  to  the  other  suggested 

difficulty,  it  seems  clear  that  the  whole  of  the  legal 

estate  was  conveyed  by  the  trustees  of  Sir  Jama  the 

testator  to  uses  correspondent  with  the  trust  estates 

declared  by  his  will  of  the  Clerkhill  Estates  in  re- 

'  mainder  expectant  on  the  estate  for  life  given  to  his 

'  second  son  Robert. 

j      1  therefore  humbly  move  your  Lordships  to  affirm 
the  judgment,  and  to  dismiss  the  appeal  with  costs. 

The  Lords  Crakwobth  and  Chelmsford  con- 
curred :  and  the  judgment  of  the  Court  below  was 
affirmed. 

House  of  Lords. 

18,  14  Frb.  16  March,  1865. 


:.l 


Roberts  v.  Breh. 


Pnesnt^— The  Lord  Chancellor,  Lord  CRi5- 
WORTH,  and  Lord  Chelmsford. 

Contract — Condition  Precedent — Mutual  Cm- 
Tiants  to  Execute  Bonds  for  the  Ferfimiance 
of  the  Contract, 

A  corUrttcted  Ufilh  B  "forthurith  "  to  procure  a  road 
and  lay  it  alongside  a  certain  wharf,  in  order  to  skip  a 
telegraphic  cable,  the  property  of  B,  for  which  A  tww  to 
receive  the  sum  of  50002.,  of  which  1000^  va$  to  k 
paid  within  seven  days  after  the  vessel  should  hate  het^ 
brought  to  the  wharf  The  agreement  stipuktUd  thai 
each  party  should,  ioithin  ten  days  from  the  date  thewf, 
tender  to  the  other  a  bond  with  sureties  fir  the  d^ 
execution  of  the  contract  Neither  party  executed  kit 
bond,  and  B  refused  to  allow  A  to  proceed  tnth  (k 
t  cOTitract: — 

I      Held,  that  the  execution  of  the  bond  by  A  was  a  am- 

!  dition  precedent  to  his  right  to  recover  on  the  eemiratt^ 

andthathewas not  rdeasedfnm.  his  obligation tatauUr 

<  a  bond,  by  B  not  having  tendered  his  bond, 

I      The  question  whether  a  condition  in  an  agreement  is 

•  a  condition  precedent  or  not,  is  Twt  to  be  determined 

solely  by  the  wording  of  the  agreement,  but  by  the  tchoU 

scope  of  the  contract,  and  the  apparent  intention  ofikt 

parties. 

Error  from  a  judgment  of  the  Court  of  Excheqacr 
Chamber,  affirming  a  judgment  of  the  Court  of  Com- 

'  mon  Pleas,  in  favour  of  the  defendant,  therespondanti 
on  a  demurrer. 
This  cause  arose  out  of  a  contract  by  deed  xa^t 

[  which  the  appellant  was  to  have  laid  down,  for  tb« 
sum  of  50002. ,  the  African  and  Sardinian  submaiine 
telegraphic  cable.  The  respondent  howe?er,  the 
agent  of  the  foreign  company  to  whom  the  cable  be- 
longed, with  whom  the  contract  had  been  made,  bai 

\  refused  to  entrust  it  to  the  appeUant,  on  the  gronnJ 
that  he  had  failed  to  tender  a  proper  bead  witb 

j  sureties,  as  stipulated  by  the  contract.    Xba  if|«I^ 
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insisted  that  the  tender  of  such  bond  by  him  was  not '  and  plaoed  the  same  alongside  the  said    Morden's 


a  condition  precedent  to  the  perfonnance  of  the 
rest  of  the  contract,  and  farther  that  as  the  respon- 
dent was,  under  the  contract,  bound  to  tender  a  like 
bond  to  him,  and  had  not  done  so,  he  was  released 
from  the  obligation  of  tendering  a  bond. 

The  declaration,  as  originally  framed,  stated  in  sub- 
stance, that,  by  an  indenture  made  between  the  plain' 
tiff,  the  appellant,  of  the  one  part,  and  the  defendant, 
the  respondent,  of  the  other  part,  and  bearing  date 
the  15th  of  May,  1855,  the  appellant  covenanted  with 
the  respondent  that  he  the  appellant  should  and  would 
forthwith  at  his  own  expense  procure  the  "  Cornwall " 
frigate  or  some  other  suitable  ship,  and  would  (unless 
prevented  by  fire,  tempest,  or  the  Queen's  enemies) 
stow,  or  cause  to  be  stowed,  on  board  such  ship,  a 
certain  submarine  telegraphic  cable,  150  miles  in 
length,  then  lying  at  Morden's  Wharf,  East  Greenwich, 
and  therein  called  the  African  and  Sardinian  cable  ; 
that  the  appellant  further  covenanted  to  provision  and 
rig  the  vessel,  to  provide  and  pay  competent  officers 
crew  workmen  breaks  and  rollers  &c.  to  lay  down 
the  cable  ;  and  would  perform  all  such  acts,  and  have 
the  ship  fully  equipped  and  ready  for  sea  at  the  Kore, 
on  or  before  the  15th  of  July  then  next,  with  a  pro- 
viso authorising  the  respondent  to  retain  out  of  any 
moneys  payable  by  him  to  the  appellant  under  that 
indenture,  the  sum  of  200^.,  as  liquidated  damages, 


for  every  week  during  which  the  appellant  should   give  and  execute,  nor  did  two  responsible  persons, 


wharf,  and  did  rig  out,  &c.,  the  said  ship,  and  was 
ready  and  willing  to  place  the  cable  on  board  the  ship, 
and  was  also  ready  and  willing  to  perform  all  the 
several  acts  covenanted  to  be  performed  by  him. 
Averments  of  performance  of  all  conditions  prece- 
dent, &c.,  on  the  part  of  the  plaintiff,  of  which  the 
defendant  had  notice. 

Breach. — That  the  defendant  would  not  allow  the 
cable  to  be  stowed  on  board  the  ship,  and  did  not  nor 
would  pay  to  the  plaintiff  the  said  sum  of  5000/.,  or 
any  part  thereof  on  account  of  the  said  contract. 

Averment. — That  whilst  the  said  ship  was  lying  along- 
side Morden's  wharf,  the  respondent  caused  the  cable 
to  be  stowed  on  board  another  ship  other  than  the 
appellant's,  and  thereby  broke  his  contract  with  the 
appellant,  and  discharged  him  from  fully  performing 
the  same  on  his  part ;  concluding  with  special 
damages. 

5th  plea. — ^That  the  appellant  did  not  within  ten 
days  from  the  date  of  the  execution  of  the  said  in- 
denture, such  ten  days  expiring  before  the  said  15th 
of  July,  1855,  'and  before  the  time  when  the  plaintiff 
placed  the  said  ship  so  provided  by  him  alongside  the 
said  Morden's  wharf,  or  at  any  time  give  and  execute, 
nor  did  he  within  such  ten  days*  or  at  any  time 
procure  two  responsible  persons  or  any  respon- 
sible person  as  sureties  or  surety  on  his  behalf  to 


make  default  in  having  the  ship  so  ready,  fr^m  the 
said  15th  of  July.  The  declaration  further  stated  that 
the  respondent  covenanted  with  the  appellant  that  he 
would,  subject  to  such  right  of  deduction,  pay  the 
appellant  the  sum  of  5000Z.,  in  the  manner  therein 
mentioned,  that  is  to  say,  ''the  sum  of  10002., 
part  thereof,  on  or  before  the  expircUiaii  of  seven  days 
after  the  arrival  of  the  said  ship  or  vessel  alongside 
Morden's  wharf  the  sum  of  20002.,  further  part 
thereof,  on  or  before  the  expiration  of  twenty-one  days 
after  the  said  ship  should  have  arrived  alongside 
Mordents  wharf;  and  the  sum  of  2000/.  when  and  so 
soon  as  the  said  ship  should  put  to  sea  from  the  Nore." 
The  declaration  further  stated,  that  by  the  same  in- 
denture it  was  further  agreed  that,  ''For  the  true 
performance  of  the  covenant  by  the  appellant  therein- 
before contained,  and  for  securing  any  penalties  which 
he  might  incur  under  those  presents,  the  appellant 
and  two  responsible  sureties  should  within  ten  days  of 
the  execution  of  those  presents,  give  and  execute  to  the 


nor  did  any  responsible  person,  as  such  sureties  or 
surety  for  the  plaintiff,  then  or  at  any  time  give 
and  execute  to  the  respondent,  his  executors  and 
administrators,  a  bond  or  bonds  in  the  penal  sum  of 
50002.  for  the  true  performance  by  the  appellant  of  the 
other  covenants  by  the  appellant  in  the  said  indenture 
contained. 

Demurrer  to  the  5th  plea. 

The  cause  was  argued,  on  this  demurrer,  before  the 
Court  of  Common  Pleas,  on  the  10th  of  June,  1856, 
when  the  Court  unanimously  gave  judgment  for  the 
respondent,  on  the  ground  that  the  giving  of  the  bond 
by  the  appellant  was  a  condition  precedent  to  his  right 
to  recover.    The  case  is  reported  18  C.  B.  561. 

From  this  judgment  error  was  brought  by  the  appeU 
lant,  and  the  pleadings  were  amended.  The  declaration, 
as  amended,  instead  of  averring  that  the  plaintiff 
brought  the  ship  alongside  Mordents  wharf,  all^d 
that  the  plaintiff  was  always  ready  and  willing, 
according  to  the  terms  of  the  contract,  to  bring  the 


respondent,  his  executors  and  administrators,  a  bond  ship  alongside  Morden's  wharf  for  the  purposes  in  the 
in  the  penal  sum  of  50002.  ;  and  that  for  the  due  per-  |  contract  mentioned ;  but  before  the  time  arrived  for  so 
formance  of  the  covenants  on  the  part  of  the  respon- .  doing  according  to  the  terms  of  the  contract,  the  re- 
dent  thereinbefore  contained,  the  respondent  and  two  j  spondent  refused  to  perform  the  contract  on  his  part, 
responsible  sureties  should  within  ten  days  from  the  |  and  dispensed  with  the  vessel  being  brought  alongside 


execution  of  those  presents,  give  and  execute  to  the 
appellant,  his  executors  and  administrators,  a  bond 
in  the  penal  som  of  50002. 

Averment — ^That  the  appellant  did  forthwith  pro- 
cure a  snitable  ship  within  the  meaning  of  the  contract, 


the  wharl  This  averment  was  inserted  just  before  the 
allegation  of  the  appellant's  performance  of  all  condi- 
tions precedent 

The  breach  also  was   altered,    so    far,    that   the 
breach  that  the  defendant  would  not  stow  the  cable 
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remained,  bat  the  residue  of  the  breaches  were  stmck 
out,  and  instead  thereof  were  inserted  breaches  that 
the  respondent  wholly  refused  to  perform  the  contract, 
and  that  the  respondent  did  not,  within  ten  days  from 
the  execntion  of  the  contract,  gire  any  bond  with 
sureties. 

In  the  amended  pleadingH,  the  plea  demurred  to  be- 
came the  fourth ;  but  it  was  not  otherwise  altered  or 
amended. 

The  case  was  argued  before  the  Exchequer  Chamber, 
on  the  16th  of  May,  1859,  when  the  Court,  with- 
out calling  upon  the  defendant,  unanimously  affirmed 
the  judgment  of  the  Court  below.  See  6  C.  B. 
(N.  8.)  611. 

Bavilt,  Q.C.,  Massy  DatMon,  and  Beasley,  for  the 
appellant. 

1st.  The  execution  of  the  bond  by  us  was  not  a 
condition  precedent  to  the  performance  of  the  rest  of 
the  contract,  as  the  covenant  to  give  the  bond  only 
went  to  part  of  the  consideration :  the  covenants  to 
give  the  bonds  were  mutual,  but  independent 
covenants, 

Pordage  v.  Coh,  1  Wms.  Sannd.  820,  c  n.  8 ; 

Siavera  v.  Curling,  8  Bing.  N.  C.  855  ; 

Bo(me  V.  Eyre,  1  H.  Black.  278  n. 
[The  Lord  Chancellor.— Does  not  the  question, 
whether  a  condition  is  precedent  or  not,  depend  on  the 
wording,  and  not  on  the  matter  of  the  contract  ?] 

Not  so.  If  the  neglect  of  a  stipulation  would 
frustrate  the  whole  object  of  the  contract,  that  is  a 
ground  for  holding  such  stipulation  a  condition 
precedent, 

Tarrabochia  v.  HuAey,  1  H.  &  N.  188  ; 

Kingdon  v.  Cox,  2  C.  B.  661 ; 

Clipsham  v.  Vertue,  6  Q.  B.  265 ; 

Campbell  v.  Jones,  6  T.  R.  570  ; 

MaUock  V.  KinglaJcA,  10  Ad.  &  E.  50  ; 

Dicker  v.  /ocibon,  6  C.  B.  108. 
The  facts  show  that  the  giving  of  the  bond  by  us  was 
not  intended  to  be  a  condition  precedent.  We  were 
bound  to  bring  the  ship  ^*  forthwith,**  that  is,  imme- 
diately, to  Morden*s  wharf.  We  might  have  done  so 
the  day  after  the  contract  was  signed,  if  so,  we  should 
have  been  entitled  to  receive  10002.  at  the  end  of 
seven  days  from  that,  three  days  before  the  time 
for  tendering  the  bond  had  elapsed.  There  is  no 
allegation  by  the  respondent,  that  he  entered  into 
the  contract  on  the  faith  of  the  bond  being  executed 
by  us. 

2Dd.  We  allege  on  our  pleadings  a  positive  breach 
by  the  respondent,  before  the  time  arrived  for  the 
execution  of  the  bond  by  the  appellant ;  and  the 
respondent  does  not  show  on  his  pleadings  that  our 
neglect  to  execute  the  bond  preceded  any  breach  of 
the  contract  by  him, 

ffochster  v.  Delatour,  2  El.  &  Bl.  678 ; 

Zovelock  V.  Pranklyn,  8  Q.  B.  871 ; 

Cort  V.  AmUrgotsBailxoay  Company,  17  Q.  B.  127. 


They  distinguished 

Ellen  V.  Topp,  6  Exch.  424  ; 
and 

Graves  v.  Legg,  9  Exch.  709. 
They  also  cited, 

Belm  V.  Bumess,  8  L.  T.  (K.  s.)  207  ; 

2  8mith*s  Leading  Cases,  11,  notes ; 

Short  V.  sums,  8  Q.  B.  858. 

Mellish,  Q.C,  and  Rorace  Lloyd,  for  the  respon- 
dents. 

1st.  The  question  whether  the  tender  of  the  bond  ii 
a  condition  precedent  or  not,  is  one  of  constmctioD  to 
be  determined  by  looking  at  the  whole  intention  of 
the  parties  as  well  as  the  strict  letter  of  the  contract 
If  the  bond  is  not  a  condition  precedent,  our  whok 
object  is  frustrated.  T(ie  company  to  whom  the  cable 
belonged,  never  intended  to  part  with  an  article  so 
valuable  and  so  liable  to  injury  as  the  cable,  until  they 
had  substantial  security, 

Avery  v.  Botpden,  5  EL  &  BL  714. 

2nd.  The  declaration  alleges  that  the  appellant  W 
performed  all  conditions  precedent ;  that  includes  the 
execution  of  the  bond ;  the  plea  traverses  that,  and  ii 
a  good  plea. 

They  also  commented  on 
HoehsUr  v.  Delatour  (loc,  ciL). 

Massy  Dawson,  in  reply,  cited,  on  the  question  of 
the  pleading, 

BentUy  v.  Dawes,  9  Exch.  666. 

16  March,  1865. 

The  Lord  Chancellor,  in  moving  that  the  judg- 
ment of  the  Court  below  be  affirmed,  said,  that  tk 
question  was  whether,  having  regard  to  the  prorisio&i 
ofthecontract  and  the  nature  of  the  subject-matter, 
the  stipulation  as  to  the  giving  of  the  bond  by  th« 
appellant  was  a  condition,  the  previous  falfilment  d 
which,  unless  waived  by  the  respondent,  was  necessary 
to  enable  the  appellant  to  maintain  an  action.  Fiist 
looking  to  the  subject-matter  of  the  contract,  it  vas 
reasonable  to  suppose  that  the  company  did  not  inteod 
to  part  with  so  valuable  an  article  as  the  cable  without 
receiving  substantial  security.  The  requisition  of  the 
bond  within  ten  days  was  enough  to  show  that  the 
execution  of  the  bonds  must  precede  any  material 
action  under  the  contract.  The  appellant  urged  that 
if  he  had  taken  the  ship  to  Morden*s  wharf  at  onc«, 
he  would  have  been  entitled  to  10002.  within  one 
week,  and  before  the  time  for  tendering  the  bond  hai 
expired.  His  Lordship  could  not  think  that  sad 
expedition,  if  it  were  in  fact  possible,  was  within  the 
contemplation  of  the  parties.  ''Forthwith**  did  not 
necessarily  imply  that  the  ship  wu  to  ha  proem^ 
before  the  bonds  were  executed— i«.»  hdmUndsp 
had  elapsed ;  but  if  the  appellant  Ittd  bMB  io  txj^ 
ditious  as  to  have  brought  the  ship  to  MmW*^ 
next  day,  and  had  been  entitled  to  19M^  tttia  ten 
days,  that  would  sot  have  affeoftidlMUMr**<^ 
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the  bond.  He  was  still  bound  to  tender  his  bond,  as 
the  right  to  the  sureties  was  very  material  to  the  com- 
pany. It  had  been  argued  that  the  coyenants  were 
mutoal,  and  that  there  was  no  default  by  the  appellant 
till  there  was  a  like  default  by  the  respondent^  and 
that,  therefore,  the  respondent  could  not  defend  him- 
self. He  could  not  accede  to  that  argument.  The 
engagements  to  give  the  bonds  were  not  given  in  con- 
sideration of  each  other ;  the  execution  of  the  bond  by 
each  party  was  a  condition  precedent  to  his  recovering 
on  the  contract.  If  either  party  did  not  give  his 
bond,  both  might  in  effect  bo  released,  but  neither 
could  sue  until  he  had  given  his  bond. 

LoKD  Cranworth  agreed  that  the  giving  of  the 
bond  must  have  been  intended  to  be  a  condition  pre- 
cedent to  any  action  under  the  contract.  It  had  been 
argued  that  the  circumstance  of  the  bonds  being  given 
within  ten  days  was  inconsistent  with  that  view,  as  a 
breach  of  the  contract  might  have  occurred  within  the 
ten  days,  if  the  appellant  had  brought  the  ship  round 
at  onco.  But  that  was  not  so  in  reality,  as  the  party 
entitled  to  take  advantage  of  such  breach  would  have 
first  to  tender  his  own  bond,  and  so  put  himself  in  a 
position  to  sue. 

Lord  Chelmsford  said,  that  the  question  was, 
whether  the  tender  of  the  bond  by  the  appellant  was  a 
condition  precedent  to  his  right  to  recover.  It  was  con- 
tended on  his  behalf  that  the  case  came  within  the  third 
rule  laid  down  in  the  notes  to  Pordage  v.  Colt  {loe.  eit). 
But  those  rules  were  not  intended  to  contain  fixed  and 
immutable  regulations— they  were  merely  intended  as 
general  guides  to  decisions  :  the  question  was,  what 
was  the  intention  of  the  parties  on  the  whole  contract. 
The  respondent  said,  "In  consideration  of  your  doing 
certain  acts,  and  giving  me  a  bond  with  sureties  to 
enforce  your  doing  them  properly,  I  will  pay  you 
5000/.,  and  give  you  sureties  to  secure  my  doing  so.'* 
The  appellant  said,  **  In  consideration  of  your  paying 
me  5000/.,  and  giving  me  a  bond  with  sureties  to 
enforce  your  making  the  payment,  I  will  do  certain 
acts,  and  give  yon  sureties  to  secure  my  doing  them 
properly."     Under  those  circumstances,  either  party 
was  clearly  entitled  to  refuse  to  go  on  with  the  con- 
tract till  he  had  a  bond  from  the  other  party.     Too 
much  stress  had  been  laid  by  the  appellant  on  the 
word  '^forthvrith."    The  appellant  was  not  bound  to 
proceed  until  he  had  the  respondent's  bond.     If  he 
acted  on  the  agreement  within  the  ten  days,   and 
before  getting  the  respondent's  bond,  he  would  pro* 
ceed  at  his  own  peril     His  Lordship  then  remarked 
that  the  stipulations  for  bonds  came  at  the  end  of  the 
deed,   and  were  obviously  intended  to   be   mutual 
securities  for  the  performance  of  all  the  provisions  of 
the  contract     Nothing  could  be  made  for  the  appel- 
lant out  of  the  non-delivery  of  the  bond  by  the  other 
party :  the  agreement  was  simply  at  an  end,  neither 
party  being  in  a  position  to  sue.   The  present  decision 


would  not  be  affected  by  the  supposed  case  of  one 
party  being  allowed  to  go  on  with  his  part  of  the  con- 
tract, as  it  was  perfectly  clear  that  one  who  allowed 
the  other  party  to  go  on  would  have  waived  his  right 
to  insist  on  the  performance  of  a  condition  precedent. 
The  judgment  would  be  aflkmed. 


Privy  Coimcil.      ] 

14,  16,  16,  19  Dec.  1864.  > 
20  March,  1865.        ) 


Me  The  Lord   Bishop 
OP  Natal. 


Present  —  The  Lord  Chancellor,  Lord  Cran- 
worth, Lord  Eingsdown,  Dean  of  the  Arches, 
and  The  Master  of  the  Bolls. 

Colonial  Church — Metropolitan  and  Suffragan 
— Letters  Patent — Bight  of  Croum  to  Create 
Ecclesiastical  Corporation — Right  of  Appeal 
to  Privy  Council. 

The  Crown  hy  letters  patent  created  in  a  colony 
Having  legislative  institutioTts  a  metropolitan  see  and 
province,  and  conferred  upon  the  bishop  thereof  metro- 
political  authority  over  the  bishop  of  a  neighbouring 
colony  {also  having  Ugislalive  inslUtUions  of  its  oum), 
who  took  the  oath  of  canonical  cibedienoc  to  Uie  mUro- 
politan  as  his  suffragan : — 

Held,  thai  in  a  colony  having  legislative  institti- 
tions  there  \oas  no  power  in  the  Crown  by  virtue  of  its 
prerogative  {independent  of  statute)  to  establish  a  metro- 
politan see  or  province,  or  to  create  an  ecclesiastical 
corporation  whose  status,  rights,  and  authority  the 
colony  could  be  required  to  recognise  : 

Held  also,  that  in  such  a  colony  no  metropolitan  or 
bishop  could  by  virtue  of  the  CrowiCs  letters  patent  alone 
{unless  granted  under  an  Act  of  Parliament  or  con- 
firmed by  a  colonial  statute)  exercise  any  coercive  juris- 
diction or  hold  any  court  or  tribunal  for  that  purpose, 
and  that,  therefore,  a  sentence  of  deprivation  pro- 
nounced by  the  metropolitan  against  one  of  his  suffragan 
bishops  uxLS  nuH  and  void : 

Held  also,  that  there  was  no  consensucU  jurisdiction, 
for  it  was  not  competent  for  the  one  bishop  to  give  or  Vie 
other  to  exercise  any  such  jurisdiction. 

It  was  contended  in  argument,  that  if  the  bishop  had 
no  jurisdiction,  and  his  judgment  was  a  nullity,  no 
appeal  could  lie  to  the  Queen  in  Council : — 

Held,  tliai,  under  25  Ben.  8,  c.  19,  an  appeal 
would  lie. 

This  was  an  appeal  from  a  sentence  of  the  Bishop 
of  Cape  Town,  published  and  promulgated  in  the 
Diocese  of  Natal,  wherein  the  Bishop  of  Cape  Town, 
as  metropolitan  created  by  letters  patent,  pronounced 
deprivation  against  the  Bishop  of  Natal,  one  of  his 
suffragan  bishops. 

On  the  25th  of  September,  1847,  letters  patent  were 
issued  by  the  Crown,  erecting  the  colony  or  settlement 
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of  the  Cape  of  Good  Hope  and  its  dependencies,  and 
the  Lsland  of  St.  Helena,  into  a  bishop's  see  or  diocese, 
and  appointing  Dr.  Gray  to  be  ordained  and  consecnted 
bishop  of  the  see.  Dr.  Gray  having  been  duly  conse- 
crated by  the  Archbishop  of  Canterbury,  went  out  to 
the  Cape  to  assume  the  duties  of  his  office,  and  con- 
tinued to  dischar^  them  till  the  latter  end  of  the 
year  1853.  It  being  then  considered  by  the  Queen's 
Government  that  the  then  diocese  of  Cape  Town 
was  too  extensive  for  one  bishop,  and  that  it  would 
be  advisable  to  divide  it  into  three  dioceses,  to  be 
called  Cape  Town,  Graham's  Town,  and  Natal,  with  a 
^-iew  to  this  arrangement  Dr.  Gray,  on  the  23rd  of 
November,  1853,  resigned  his  bishopric  into  the 
hands  of  the  Archbishop  of  Canterbury,  by  whom 
the  resignation  was  accepted,  and  Dr.  Gray  ceased  to 
be  Bishop  of  Cape  Town.  On  the  8th  of  December, 
1853,  other  letters  patent  were  issued,  by  which  Dr. 
Gray  was  appointed  Bishop  of  Cape  Town,  and  also 
metropolitan.  Those  letters  patent  recited,  among 
other  things,  that  it  had  **  been  represented  to  Her 
Majesty  by  the  Archbishop  of  Canterbury  that  the 
then  existing  see  or  diocese  of  Cape  Town  was  of 
inconvenient  extent,  and  that  for  the  due  spiritual 
care  and  superintendence  of  the  religious  interests  of 
the  inhabitants  thereof,  and  for  the  maintenance  of 
the  doctrine  and  discipUno  of  the  United  Church  of 
England  and  Ireland  within  the  colony  of  the  Cape 
of  Good  Hope  and  its  dependencies,  and  the  island 
of  St.  Helena,  it  was  desirable  and  expedient  that  the 
same  should  be  divided  into  three  ^  (or  more)  distinct 
and  separate  sees  or  dioceses,  to  be  styled  the 
'Bishopric  of  Cape  Town,*  the  'Bishopric  of  Gra- 
ham's Town,'  and  the  'Bishopric  of  Natal'  —  the 
bishops  of  the  said  several  sees  of  Graham's  Town  and 
Natal  and  their  successors  to  be  subject  and  subor- 
dinate to  the  see  of  Cape  Town  and  to  the  bishop 
thereof  and  his  successors,  in  the  same  manner  aa  any 
bishop  of  any  see  within  the  province  of  Canterbury 
was  under  the  authority  of  the  archiepiscopal  see  of 
that  province  and  the  archbishop  of  the  same ; " 
and  the  letters  patent  contained  the  following  pas- 
sages— 

"  And  we  do  further  will  and  ordain  that  the  said 
Right  Bcverend  Father  in  God,  Robert  Gray,  Bishop 
of  the  said  See  of  Cape  Town,  and  his  successors  the 
bishops  thereof  for  the  time  being,  shall  be,  and  be 
deemed  and  taken  to  be,  the  metropolitan  bishop  in 
our  colony  of  the  Cape  of  Good  Hope  and  its  depen- 
dencies, and  our  island  of  St.  Helena,  subject,  never- 
theless to  the  general  superintendence  and  revision  of 
the  Archbishop  of  Canterbury  for  the  time  beings  and 
subordinate  to  the  archiepiscopal  see  of  the  Province 
of  Canterbury  :  and  we  will  and  ordain  that  the  said 
bishops  of  Graham's  Town,  and  Natal,  respectively, 
shall  be  sufiragan  bishops  to  the  said  Bishop  of  Cape 
Town  and  his  successors.  And  we  will  and  grant  to 
the  said  Bishop  of  Cape  Town  and  his  snccesBors  full 
power  and  authority  as  metropolitan  of  the  Cape  of 


Good  Hope,  and  of  the  Island  of  St  Helena,  to  per- 
form all  functions  peculiar  and  appropriate  to  the 
office  of  metropolitan  within  the  limits  of  the  said 
sees  of  Graham's  Town,  and  Natal,  and  to  exennif« 
metropolitan  jurisdietion  over  the  bishops  of  the  said 
sees  and  their  successors,  and  over  aU  archdeacons, 
dignitaries,  and  all  other  chaplains,  ministers,  priesta, 
and  deacons  in  holy  orders  of  the  United  Church  of 
England  and  Ireland  within  the  limits  of  the  said 
dioceses.  And  we  do  by  these  presents  give  and  gnnt 
unto  the  said  Bishop  of  Cape  Town  and  his  anocesson 
full  power  and  authority  to  visit  once  in  five  yeus,  or 
oftener  if  occasion  shall  require,  as  well  the  said  sere* 
ral  bishops  and  their  successors,  as  all  dignitaries  and 
other  chaplains,  mimsters,  priests,  and  deacons  is 
holy  orders  of  the  United  Church  of  Engk&d  and 
Ireland  resident  in  the  said  dioceses,  for  correctiog 
and  supplying  the  defects  of  the  said  bishops  and  th^ir 
successors,  with  all  and  all  manner  of  visitorial  jam- 
diction,  power,  and  coercion. 

"  And  we  do  hereby  authorise  and  empower  tba 
said  Bishop  of  Cape  Town  and  his  sacoessoTB  to  inhibit 
during  any  such  visitation  of  the  said  dioceses  tb 
exercise  of  all  or  of  such  part  or  parts  of  the  oidiott; 
jurisdiction  of  the  said  bishops,  or  their  successors,  a 
to  him  the  said  Bishop  of  Cape  Town,  or  his  successors, 
shall  seem  expedient,  and  during  the  time  of  sad 
visitation  to  exercise  by  himself  or  themselves  orhii 
or  their  commisaaries,  such  XKiwers,  functions,  ao^ 
jurisdictions  in  and  over  the  said  dioceses  as  ^ 
bishops  thereof  might  have  exercised,  if  theyhad  so: 
been  inhibited  from  exerdsing  the  same. 

"  And  we  do  farther  ordain  and  declare  thai  if  >i? 
person  against  whom  a  judgment  or  deeiee  shall  be 
pronounced  by  the  said  bishops  or  their  socoessoiSi  or 
their  commissary  or  commissaries,  shall  ooncaire  his- 
self  to  be  aggrieved  by  such  sentence^  it  shall  be  Uv- 
fal  for  such  person  to  appeal  to  the  said  Bishop  of 
Cape  Town  or  his  successors,  provided  such  ^>pesl  be 
entered  within  fifteen  days  after  such  sentence  ^ 
have  been  pronounced. 

"  And  we  do  give  and  grant  to  the  said  Bishop 
of  Cape  Town  and  his  aucoeasoni  full  pever  sad 
authorit]^  finally  to  decree  and  detennine  the  mi 
appeals. 

"  And  we  do  further  will  and  ordain  that  in  c«e 
any  proceeding  shall  be  instituted  against  any  of  the 
said  bishops  of  Graham's  Town  and  Natal,  vb« 
placed  under  the  said  metropolitical  see  of  Cap* 
Town,  such  proceedings  shall  originate  and  be  caztitd 
on  before  the  said  Bishop  of  Cape  Town,  whom  «2 
hereby  anthoriae  and  direct  to  take  coguasnce  of  tk 
same.  .  •  •  •  ^ 

"  And  if  any  party  ahall  conceive  himself  aggn*^ 
by  any  judgment,  decree,  or  sentence  pronoonced  ^ 
the  said  Bishop  of  Cape  Town  or  his  saccassors*  d^ 
in  case  of  such  review,  or  in  any  oaOM  origuw^ 
instituted  before  the  said  bishop  or  Ui  sooeessors,  u 
ahall  be  hiwfhl  for  the  said  party  to  ippMi  to  ti»  s»^ 


25  March,  1S65.J 


THE  NEW  REPORTS. 


473 


Archbishop  of  Ganterbniy  or  his  saccessors,  who  ahall 
finally  decide  and  determine  the  said  appeal" 

The  letters  patent  which  constitnted  tiie  see  of 
Katal,  and  appointed  the  appellant  to  that  see,  were 
sealed,  and  bmr  date  on  the  2drd  November,  1853, 
fifteen  days  before  the  grant  of  the  letters  patent  to 
the  Bishop  of  Cape  Town. 

The  letters  patent  creating  the  see  of  Natal  recited 
the  patent  of  September,  1847,  which  created  the 
original  diocese  of  Cape  Town,  and  appointed  Dr. 
Gray  the  bidiop  thereof,  and  that  he  had  since  resigned 
the  office  of  Bishop  of  Cape  Town,  whereby  the  said 
see  had  become  and  was  then  vacant  Tlie  patent 
also  recited  that  it  was  expedient  and  desirable  that 
the  said  diocese  should  be  divided  into  three  or  more 
distinct  and  separate  dioceses,  to  be  styled  tiie 
bishoprics  of  Cape  Town,  Graham's  Town,  and  Natal, 
the  bishops  of  the  said  several  sees  of  Oraham's  Town 
and  Natal  to  be  subject  and  subordinate  to  the  see  of 
Cape  Town  and  the  bishop  thereof,  and  his  successors, 
in  the  same  manner  as  any  bishop  of  any  see  within 
the  Province  of  Canterbury  was  under  the  authority 
of  the  archiepiscopal  see  of  that  province  and  the 
archbishop  of  the  same ;  and  the  letters  patent 
proceeded  to  erect,  found,  make,  ordain,  and  con- 
stttnte  the  district  of  Natal,  to  be  a  distinct  and 
separate  bishop's  see  and  diocese,  to  be  called  the 
Bishopric  of  Natal.  And  alter  appointing  Dr.  Golenso 
to  be  the  bishop  of  that  see,  and  granting  that  the 
Bishop  of  Natal  and  his  successors  should  be  a  body 
corporate,  the  letters  patent  contained  the  following 
passage — 

**  And  we  do  further  wdain  and  declare  that  the 
said  Bishop  of  Natal  and  his  successors  shall  be 
subject  and  subordinate  to  the  see  of  Cape  Town, 
and  to  the  bishop  thereof  and  lus  successors,  in  the 
same  manner  as  any  bishop  of  any  see  within  the 
province  of  Canterbury,  in  our  kingdom  of  England, 
is  under  the  authority  of  the  archiepiscopal  see  of  that 
province,  and  of  the  archbishop  of  the  same  :  and  we 
do  hereby  further  will  and  ordain  that  the  said  John 
William  Colenso,  and  every  Bishop  of  Natal,  shall, 
within  six  months  after  the  date  of  their  respective 
letters  patent,  take  an  oath  of  due  obedience  to  the 
Bishop  of  Cape  Town  for  the  time  being,  as  his 
metropolitan,  which  oath  shall  and  may  be  minis- 
tered unto  him  by  the  said  archbishop^  or  by  any 
person  by  him  duly  appointed  or  authorised  for  that 
purpose." 

The  lettefrs  patent  then  proceeded  to  confer  on  the 
Bishop  of  Natal  and  his  successors  episcopal  jurisdic- 
tion and  authority  over  all  rectore,  curates,  ministers, 
chaplains,  priests,  and  deacons,  within  the  diocese, 
and  directed  that,  if  any  party  should  conceive  him- 
self aggrieved  by  any  judgment,  decree,  or  sentence 
pronounced  by  the  Bishop  of  Natal  or  his  successors, 
he  should  have  an  appeal  to  the  Bishop  of  Cape 
Town,  who  should  finally  decide  and  determine  the 
appeal* 


Under  these  letters  patent,  the  appellant  was  con- 
secrated on  the  30th  of  November,  1853,  and  he  took 
an  oath  of  canonical  obedience  to  the  Metropolitan 
Bishop  of  Cape  Town,  which  oath  was  administered  to 
him  by  the  Archbishop  of  Canterbury,  and  was  in 
these  words  :— "  I,  John  William  Colenso,  Doctor  in 
Divinity,  appointed  Bishop  of  the  See  and  Diocese  of 
Natal,  do  profess  and  promise  all  due  reverence  and 
obedience  to  the  Metropolitan  Bishop  of  Cape  Town, 
and  to  his  successors,  and  to  the  Metropolitan  Church 
of  St.  Geoige,  Cape  Town."  At  this  time  there  was 
not  in  reality  any  Metropolitan  See  of  Cape  Town,  or 
any  bishop  thereof^  in  existence. 

These  several  letters  patent  were  not  granted  in 
pursuance  of  any  orders  or  order  made  by  her  Majesty 
in  Council,  nor  were  they  made  by  virtue  of  any 
statute  of  the  Imperial  Parliament,  nor  were  they 
confirmed  by  any  Act  of  the  Legislature  of  the 
Cape  of  Good  Hope  or  of  the  Legislativa  Council  of 
NataL 

Previously  to  these  letten  patent  being  granted, 
the  district  of  Natal  had  been  erected  into  a  distinct 
and  separate  government ;  and,  by  letters  patent 
granted  by  tlie  Crown  in  1847,  it  was  ordained  that 
Natal  should  have  a  Legislative  Council ;  and  that  such 
Council  should  have  power  to  make  such  laws  and  or- 
dinances as  might  be  required  for  the  peace,  order,  and 
good  government  of  the  district  With  respect  to  the 
Cape  of  Good  Hope,  by  letters  patent  dated  the  23rd 
of  May,  1850,  it  was  declared  and  ordained  by  her 
Majesty  that  there  should  be  within  the  settlement  of 
the  Cape  of  Good  Hope  a  Parliament,  which  should 
be  holden  by  the  Governor,  and  should  consist  of  the 
Governor,  a  Legislative  Council,  and  a  House  of 
Assembly ;  and  that  such  Parliament  should  have 
authority  to  make  laws  for  the  peace,  welfare,  and 
good  government  of  the  settlement. 

In  the  year  1863,  certain  chaiges  of  heresy  and 
&lse  doctrine  were  preferred  against  the  appellant 
before  the  Bishop  of  Cape  Town  as  metropolitan,  and, 
upon  these  charges,  the  Bishop  of  Cape  Town,  claim- 
ing to  exercise  jurisdiction  as  metropolitan,  did,  on 
the  16th  day  of  December,  1863,  sentence,  adjudge, 
and  decree  the  appellant,  the  Bishop  of  Natal,  to  be 
deposed  from  his  office  as  such  bishop,  and  to  be 
farther  prohibited  from  the  exercise  of  any  divine 
office  within  any  part  of  the  metropolitan  province  of 
Cape  Town.  In  pronouncing  this  decree,  the  Bishop 
of  Cape  Town  claimed  to  exercise  jurisdiction  as 
metropolitan  by  virtue  of  his  letters  patent,  and  of 
the  office  thereby  conferred  on  him,  and  as  having 
thereby  acquired  legal  authority  to  try  and  condemn 
the  appellant ;  and  the  appellant  protested  against 
such  assumption  of  jurisdiction. 

This  sentence  and  decree  of  Dr.  Gray  as  metro- 
politan was  published  and  promulgated  in  the  diocese 
of  Natal,  and  the  clergy  of  that  diocese  were  thereby 
prohibited  from  yielding  obedience  to  tha  appellant 
as  Bishop  of  Natal. 
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W.  M,  Jaines,  Q.C.,  and  Fiisjamu  Stephen  (/. 
Wcstlake  and  E,  Charles,  with  them),  for  the  peti- 
tioner, contended — 

That  the  letters  patent  under  which  the  Bishop  of 
Cape  Town  had  acted  in  depriving  Bishop  Colenso 
were  roid,  becanse — 

1st.  These  letters  patent  claimed  to  establish  a 
Court  of  criminal  jurisdiction  in  a  country  which 
already  possessed  a  constitutional  government ;  this 
they  could  not  do, 

Bacon*s  Abridgment,  Prerogative,  B.  3 ; 
Comyns'  Digest,  Prerogative,  D.  28  ; 
and  the  office  of  the  Bishop  of  Natal  was  created  for 
life  under  the  letters  patent,  and  could,  therefore, 
only  be  determined  by  a  scire  faciasy  or  a  conviction 
for  a  criminal  offence  by  a  Court  of  competent  juris- 
diction, 

Comyns*  Digest,  Officer,  K.  11  ; 
£Um  College  Case,  8  EL  ft  BL  610  ; 
Long  V.  Bishop  of  Cape  Town,  9  Jur.  (k.s.)  805. 
2nd.  Because  the  Crown  was  unable,  by  patent, 
to  create  a  Court  with  ecclesiastical  jurisdiction. 

By  the  1  Eiiz.  c.  1,  ss.  17,  18,  power  was  given  to 
the  Crown  to  create  the  Court  of  High  Commission, 
which  was  destroyed  by  the  subsequent  statutes, 
16  Car.  1,  c.  11,  ss.  3,  4 ; 
13  Car.  2,  c.  12,  s.  2  ; 
and  although  the  statute  of  Charles  the  First  did  not 
touch  section  17  of  the  statute  of  Elizabeth,  and  the  sta- 
tute of  Charles  the  Second  revived  the  ordinary  jurisdic- 
tion of  ecclesiastical  authorities,  they  both  jnrovidod 
against  any  power  remaining  in  the  Crown  to  establish  a 
High  Commission  Court,  or  any  Court  having  ecclesias- 
tical jurisdiction.  Historically,  in  all  cases  where  eccle- 
siastical jurisdiction  had  been  created,  it  had  been  by 
statute, 

Eton  College  Case,  loe.  eil,  ; 
31  Hon.  8,  c.  9  ; 

Bowerbank  r.  Bishop  of  Jamaica^  11  Moo.  P.  C.  C. 
449. 
3rd.    Because  the  Crown  could  not  delegate  its 
power  by  giving  a  final  appeal  to  the  Archbishop  of 
Canterbury. 

4th.  Because  the  letters  patent  of  the  Bishop  of 
Cape  Town  interfered  with  the  right  of  appeal  to  the 
Crown,  granted  by  the  patent  of  Bishop  Colenso. 

The  expression  in  the  patent  of  the  Bishop  of  Natal, 
that  he  should  be  "subject  and  subordinate  to  the 
Bishop  of  Cape  Town,  in  the  same  manner  as  a  suf- 
fragan bishop  of  the  province  of  Canterbury  was  sub- 
ject and  subordinate  to  the  archbishop  of  the  diocese," 
proved  that  he  was  to  be  under  the  Bishop  of  Cape 
Town,  with  the  right  of  appeal  to  the  Queen  in  Coun- 
cil. It  was  not  by  the  subsequent  letters  patent  of  the 
Bishop  of  Cape  Town,  but  by  those  which  he  himself 
received,  that  the  rights  of  the  Bishop  of  Natal  must 
be  determined. 

As  to  the  contract,  which  was  alleged  by  the  re- 
spondent's case  to  have  been  entered  into  between  the 
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Bishops  of  Cape  Town  and  Natal,  admitting  the  exist- 
ence of  a  contract,  what  was  agreed  upon  was,  that  ths 
ecclesiastical  affain  in  the  colony  should  be  regulated 
in  accordance  with  the  practice  of  the  Church  of 
England,  and  be  goremed  by  the  laws  of  EngUni 
But  it  was  no  part  of  the  Bishop  of  Natal*s  contract 
with  the  Queen— for  it  must  be  remembered  that  the 
Queen  was  one  of  the  parties  to  the  contract  both  lith 
the  Bishop  of  Cape  Town  and  the  Bishop  of  5atal, 
that  he  should  become  a  member  of  a  schismatical 
church  of  South  Africa,  such  as  had  been  attempted 
to  bo  established  by  the  Bishop  of  Cape  Town.  The 
letters  patent  of  the  Bishop  of  Natal  were  granted  at 
a  time  when  the  see  of  Cape  Town  was  vacant,  and 
before  the  grant  of  the  letters  patent  to  the  Bishop  of 
Cape  Town,  wherein  it  was  stated  that  an  appeal 
would  lie  to  the  Archbishop  of  Canterbuiy.  The 
Bishop  of  NaUl,  at  the  time  he  took  the  oath 
of  canonical  obedience  to  the  Bishop  of  Cape  Town, 
had  no  knowledge  of  the  contents  of  the  letters  patent 
of  the  latter,  such  provisions,  therefore,  could  form 
no  part  of  the  contract  Therefore  the  effect  of  tiie 
contract  was,  that  the  Bishop  of  Natal  stood  exactly  in 
the  same  position  towards  the  Bishop  of  Cape  Town  as 
a  sufiragan  bishop  of  the  province  of  Canterbozy  td 
the  archbishop  of  the  diocese.  That  could  not  mean 
that  he  was  subject  to  be  deprived  by  him  withoct 
appeal  There  was  this  distinction  between  the  p^^ 
sent  case  and  Long  v.  Bishop  of  Cape  Toten  (Uk,  OL} 
that  there  Mr.  Long  had  obtained  his  office  from  the 
bishop  himself,  who  had  nothing  whatever  to  do  with 
the  appointment  of  Dr.  Colenso. 

No  bishop  in  England  could  be  tried  for  heresy  or 
any  other  offence,  except  by  Queen's  Royal  Commis- 
sion, the  archbishop  had  no  such  jurisdictton.  The 
power  which  was  formerly  exercised  by  the  Pope  wai 
now  vested  in  the  Crown, 
24  Hen.  8,  c.  12 ; 

1  Eliz.  c.  1,  ss.  17,  18 ; 
Chron.  of  BaUle  Abbey,  91 ; 

Hen.  8,  Articles  of  Faith,  tit  Prerogative ; 
Archbishop  Cranmer,  Reformation,  200 ; 

2  Fox's  Martyrs,  71 ;  cases  of  Bonner  tJid  Gardiner; 
Vincr's  Abridgment,  tit.  Prerogative,  Q.  F.  2 ; 

1  Hook's  Lives  of  the  Archbishops,  159 ; 

1  Bingham's  Antiq.  212 ; 

2  Spelman's  Councils,  3  ; 

Fox*B  Acts  and  Monuments,  168 ; 

Watson's  Cler.  Law,  c.  6,  pp.  56,  67  (ed.  1/47); 

11  State  Trials,  1123  ;  case  of  iV.  Comptan; 

Begina  v.  A  rchbishopof  Canterbury,  1  EL  &EL  545 : 

8  &  4  Vict  c.  86,  s.  23. 
The  only  case  against  the  right  to  appMl  was 

Luey  V.  Watson,  1  Ld.  Raym.  589 ; 
for  in 

Bishop  of  Clogher*s  Case,  Ann.  Reg.  IM, 
the  archbishop  acted  in  his  visitorial  cifMi^.  Andui 
Lueyy,  IFa<nm(/oc.(^.),  the  Bishop  dffiHk]ll»i4*SB*^ 
objected  to  the  archbishop's  jnriadi0lk%  *''^**^' 
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ingljtried  and  convicted  him.  From  that  decision 
the  bishop  appealed  to  the  King  to  issue  a  Commission 
of  Delegates,  which  was  about  to  be  done  when,  finding 
they  were  likely  to  confirm  the  archbishop's  sentence, 
he  applied  to  the  Court  of  Queen's  Bench  for  a  prohi- 
bition. That  Court  refused  to  interfere.  The  case 
was  taken  before  the  House  of  Lords  on  the  question 
of  privilege,  which  was  finally  disallowed.  As  the 
case  stood,  the  decision  of  the  commission,  in  reference 
to  which  the  Court  of  Queen^s  Bench  refused  to  inter- 
fere,  must  be  held  to  bo  operative.  But  it  was  of  no 
consequence  where  the  jurisdiction  began,  if  there 
were  a  final  appeaL  If  the  Bishop  of  Cape  Town  had 
no  such  jurisdiction  as  he  assumed,  the  proceedings 
must  be  quashed  ;  if  he  had  jurisdiction  it  could  have 
been  only  subject  to  appeal  to  the  Queen  in  Council, 
and  they  must  be  reviewed. 
They  also  cited» 

Cavdrq^a  Case^  8  Bep.  xl.  ; 

Coke's  4th  Inst.  889  ; 

8  Hooker  Ecc.  PoL  256,  432  (2nd  ed.) ; 

2  State  Trials,  463 ; 

7  Comyns'  Digest,  tit.  Visitor,  544  ; 

26  Hen.  8,  c.  1  ; 

In  the  Matter  of  the  Justices  of  ike  Supreme  Court 
of  Bombay,  1  Knapp,  1 ; 

In  the  Mailer  of  the  Court  of  Guernsey,  5  Moo. 
P.  C.  C.  49 ; 

Be  Bedard,  7  Moo.  P.  C.  C.  23  ; 

He  Cape  Breton,  5  Moo.  P.  C.  C.  259  ; 

8&4Will.  4,  c.  85,  §94; 

59  Geo.  3,  c.  60,  §  4  ; 

15  &  16  Vict  c.  52  ; 

15  k  16  Vict.  c.  88  ; 

16  &  17  Vict  c.  49; 

Case  of  Arehlnshop  Abbot,  2  St  Tr.  1150. 

27ie  Q^een^a  Advocate  and  Sirff.  Cairns  (B,  Badeley 
with  them),  for  the  respondent,  argued,  that  the  case 
would  be  found  to  comprise  three  main  points — 

1st.  Had  the  Bishop  of  Cape  Town  jurisdiction  to 
try  Dr.  Colenso  for  heresy,  and  deprive  him?  The 
jurisdiction  might  be  either  coercive  or  consensual. 
In  Lo7ig  V.  The  Bishop  of  Cape  Town  {loc,  ciL), 
it  was  decided,  mainly  on  the  authority  of  Camp- 
bell V.  Hall  (1  Cooper,  204),  that  there  was  no 
positive  or  coercive  jurisdiction.  The  present  case 
differed,  however,  from  that,  and  was  taken  out  of  the 
authority  of  Campbell  v.  ffall,  by  the  fact  that  Natal 
was  a  conquered  colony,  and  therefore  the  Crown,  by 
its  prerogative,  had  the  right  to  make  laws  for  it 
It  was  not  till  1856  that  representative  institutions 
were  given  to  Natal,  and  the  letters  patent  were 
granted  in  1853  :  the  Crown,  therefore,  had  authority 
to  make  the  provisions  in  the  letters  patent  matters  of 
positive  and  coercive  enactment. 

Next,  as  to  consensual  jurisdiction,  it  was  clear  that, 
as  a  matter  of  contract  under  the  operation  of  his  letters 
patent^  the  Bishop  of  Natal  had  subjected  himself  to  the 


Bishop  of  Cape  Town,  in  the  same  way  that  a  suffragan 
bishop  of  the  province  of  Canterbury  was  subject  to 
his  metropolitan.  The  whole  point,  indeed,  was  com* 
prised  in  the  question.  Has  the  Archbishop  of  Canter- 
bury power  to  deprive  his  suffragan  for  heresy  ?  No 
cases  had  been  cited  on  the  other  side  which  proved  that 
he  had  no  such  power.  The  cases  of  Bonner  axid  Qardimer 
{toe.  cU.)  were  tried  under  26  Hen.  8,  which  had  since 
been  repealed.  The  case  of  Archbishop  Abbot  (loc,  cU,) 
was  tried  under  the  High  Commission  Court  It  was 
contended,  on  the  other  side,  that  the  Crown  might 
appoint  a  commission  to  try  a  bishop  for  heresy  ;  but 
the  power  to  issue  such  commissions  was  entirely 
destroyed  by  the  statutes  abolishing  the  High  Court  of 
Commission. 

On  the  other  hand,  it  was  clearly  established  by  the 
cases  of 

Lucy  V.  Watson,  loc.  cit., 
and 

Bishop  of  Clogher*s  Case,  he.  cU,, 
that  it  was  in  the  power  of  the  archbishop,  as  metro- 
politan, to  deprive  a  suffragan  bishop. 
On  this  point  they  also  cited, 

Lindwood's  Provinclale,  B.  i.  tit  34  ; 

Aylyffe's  Parergon,  92 ; 

1  Gibson,  133  ; 

Dean  of  York's  Case,  2  Q.  B.  86  ; 

Book  of  Assignations,  1636-7,  187  ; 

D'Oyly's  Life  of  Archbishop  Sancroft,  193  ; 

Poole  V.  Bishop  of  London,  14  Moo.  P.  C.   C. 
262; 

Dr,    Warren* s   Case,    Grindrod's    Compendium, 
408. 
2nd.  Whether,  at  this  stage,  the  Crown  had  an  ap- 
pellate jurisdiction  ? 

Supposing  that  it  were  granted  that  the  Bishop 
of  Cape  Town  had  no  jurisdiction  whatever,  coercive 
or  consensual,  that  there  was  no  Court,  no  trial,  no 
sentence —that  the  whole  proceeding  was  null  and 
void— how,  then,  could  there  be  any  appeal?  It 
might  be  said,  that,  in  the  present  instance,  harm  had 
been  done,  and  that  some  remedy  for  the  injury  ought 
to  be  provided  ;  but,  if  such  were  the  state  of  the 
case,  Dr.  Colenso  had  the  power  of  instituting  pro- 
ceedings, such  as  had  been  instituted  by  Mr.  Long  in 
Long  V.  Bishop  of  Cape  Town  (loc,  cit,)  ;  and  the 
locale  for  such  proceedings  would  be  the  regular  Courts 
of  Natal,  or  it  might  be  Cape  Town  :  from  them  there 
would  be  an  appeal  to  the  Privy  CouncU,  as  there  was 
in  Long  v.  Bisftop  of  Cape  Town ;  but  there  was  no 
direct  appeal.  Should  the  Bishop  of  Natal  allege  that 
he  was  injured  by  the  letters  patent  of  the  Bishop  of 
Cape  Town,  on  the  groimd  that  they  were  inconsistent, 
and  interfered,  with  his  rights  under  his  own  letters 
patent,  his  remedy  was  to  take  proceedings  in  this 
country  by  scire  facias. 

But,  assuming  that  coercive  jurisdiction  was  given 
by  the  letters  patent  of  the  Bishop  of  Cape  Town,  the 
authorities  which  established  that  jurisdiction  could 
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prescribe  the  channel  in  which  an  appeal  should  flow. 
It  had,  in  fact,  done  so  in  the  letters  patent ;  and  from 
them  the  course  to  be  pursued  must  be  learnt.  Now 
the  letters  patent  of  Dr.  Colenso  pointed  out  a  judex 
— viz.,  the  Bishop  of  Cape  Town  ;  a  Court— vfe.,  the 
Metropolitan  Court  of  Cape  Town  ;  and  a  proper  mode 
of  appeal— viz.,  to  the  Archbishop  of  Canterbury.  It 
was  said,  however,  that  this  was  inconsistent  with  the 
second  letters  patent  to  the  Bishop  of  Cape  Town 
constituting  him  metropolitan,  as  the  appeal  to  Canter- 
bury was  inconsistent  with  metropolitan  jurisdiction. 
Tliere  was,  however,  no  such  inconsistency :  the 
object  of  the  letters  patent  of  Dr.  Colenso  was  to 
XK)int  out  the  Judge  and  Court,  by  which  he  was  to  be 
immediately  controlled,  the  second  letters  patent  sup- 
plied what  was  avowedly  left  open  in  the  first,  and 
decided  the  course  of  appeal.  They  were  willing  to 
concede,  that  if  an  appeal  in  the  present  instance  had 
been  made  to  the  Archbishop  of  Canterbury,  the  other 
Bide  might  fairly  quote  the  25  Hen.  8,  c.  19,  a.  4, 
in  support  of  a  further  appeal  to  the  Crown.  But  if 
those  Courts,  and  that  chain  of  appeal,  had  not  been 
regularly  constituted,  if,  as  the  appellant  seemed  to 
contend,  the  whole  proceeding  was  nugatory  and  uUra 
vires,  that  was  not  the  tribunal  to  which  one  of  Her 
Majesty's  subjects  should  come,  who  felt  himself 
aggrieved  by  an  utterly  unfounded  assumption  of 
judicial  authority.  There  had  been  no  ground  for 
action,  if  the  whole  proceeding  was  a  farce  ;  and  if  a 
civil  injury  had  been  done,  the  Civil  Courts  were  open. 
If  one  who  was  no  Judge  affected  to  try  and  sentence 
another,  in  what  was  no  Court,  by  what  was  no 
judicial  process,— whatever  might  be  the  remedy,  it 
was  not  to  be  sought  there. 

Then  as  to  the  consensual  jurisdiction. 

The  parties  to  the  contract  were  the  Crown,  the 
Bishop  of  Cape  Town,  and  the  Bishop  of  Natal.  The 
dates  were  important — 

Dr.  Colenso's  Patent  was  dated    .   Nov.  8,  1853. 
„  Oath  of  Submission  Dec.  8,  1863. 

Dr.  Gray's  Patent Dec.  8,  1853. 

Now  it  was  true  that  Dr.  Colenso*s  patent  was  dated 
a  little  earlier  than  that  of  his  metropolitan,  but  they 
contended  that  it  was  clear  that  this  formed  part  of 
one  complete  arrangement.  The  various  letters  patent, 
the  resignation,  re-appointment,  the  oath,  &c.,  formed 
but  one  transaction  in  which  the  relative  positions  of 
the  sees  of  Natal  and  Cape  Town  were  defined. 

In  hia  own  letters  patent.  Dr.  Colenso  had  been 
referred  to  others  which  were  about  to  be  granted  to 
the  Bishop  of  Cape  Town,  and  he  must  be  taken  as 
abiding  by  the  arrangement  which  both  were  intended 
to  cany  into  effect.  That  view  put  an  end  to  the 
argument  that  at  the  time  of  his  oath  the  Bishop  of 
Natal  did  not  know  the  foi-m  of  the  letters  patent 
constituting  the  see  of  Capo  Town.  It  was  not  a 
question  of  dates.  The  whole  transaction  was  based  ' 
on  one  common  understanding,  and  if  Dr.  Gray  was 
Bishop  of  Cape  Town  at  all,   if  Dr.  Colenso  was 


Bishop  of  Natal  at  all,  they  must  be  held  both  of 
them  to  have  fully  consented  to,  and  recognixed,  ill 
parts  of  the  understanding,  and  of  the  forms  in  wlucli 
their  appointment  as  bishops  was  carried  oat  T» 
say  that  the  Bishop  of  Cape  Town  had  himself  oon« 
sented  to  an  appeal  to  the  Crown,  was  utterly  incon- 
sistent with  the  aigmnent  that  the  Bishop  of  Kibl 
did  not  consent  to  the  jurisdiction  pointed  out  by  the 
patent.  There  was  not  a  word  in  the  letters  patent 
of  any  appeal  to  the  Crown  direct,  and  if  the  Crown 
had  not  consented  to  such  an  appeal,  it  could  not  bo 
constituted  by  the  private  agreement  of  third  paitiei 

8rd.  Had  the  Crown  original  jurisdiction  in  tk 
matter,  visitorial  or  otherwise  ?  Over  whom  conld 
the  Crown  exercise  the  visitorial  jurisdiction  wliidi 
it  was  suggested  that  it  possessed  ?  Was  it  overtho 
Bishop  of  Natal?  Clearly  not,  for  over  him  thi 
Crown  had  appointed  the  Bishop,  of  Cape  Town 
visitor.  "Was  it  over  the  Bishop  of  Cape  Town  ?  K(H 
for  the  letters  patent  no  less  expressly  declared  thst 
he  should  be  subject  to  the  jurisdiction  of  the  Arch- 
bishop of  Canterbury. 

Any  original  jurisdiction  which  the  Crown  mi^t 
have  possessed  under  26  Hen.  8,  no  longer  eristed, 
for  that  statute  had  been  repealed,  while  1  Eliz.  c.  1, 
s.  17,  did  nothing  more  than  affirm  that  all  jarisdi^ 
tion  must  emanate  from  the  Crown,  and  not  from  any 
foreign  power,  not  by  way  of  original  jurisdiction,— but 
flowing  from  the  Crown  through  the  regular  Ooorts  of 
the  realm.  To  support  any  such  original  jarisdic- 
tion,  the  extravagant  proposition  must  be  maintained, 
that  the  Crown  had  proprio  vigore  authority  to  tiy 
the  Bishop  of  Natal  or  the  Bishop  of  Cape  Town  for 
heresy. 

IT.  M,  James  contended,  in  reply,  that  the  letters 
patent  created  no  consensual  jurisdiction,  the  contract 
entered  into  was  nothing  more  than  that  the  penoos 
to  whom  the  letters  were  addressed  engaged  thereby 
to  obey  the  laws  of  the  Anglican  Church.  With 
reference  to  the  statement  that  the  Queen  was  not 
visitor  of  the  Bishops  of  Cape  Town  and  Natal,  becanse 
in  their  cases  visitors  had  been  specially  appointed, 
he  argued  that  the  authority  of  statutes  and  text' 
books,  indeed  the  whole  language  of  the  law,  proved 
that  the  Sovereign  was  "  The  supreme  visitor,  visitor 
ordinary,  and  governor  of  the  Church,  to  redress  and 
repress  all  abuses,  anomalies  and  wrongs." 

The  government  of  Natal  was  established  under 6  &  7 
Vict.  c.  13.  By  42  Parliamentery  Papers,  1847-^,  ft 
appeared  that  Natal  was  not  a  conquered,  but  a  scttH 
colony. 

Letters  patent  were  issued  in  1844,  proriding  f* 
the  annexation  of  the  district  of  Natal,  with  a  proriio 
that  no  Court  or  magistrate  within  the  Cape  of  Gaoi 
Hope  should  acquire,  hold,  or  exercise  any  jurisdic- 
tion within  the  colony  of  Natal,  which  was  tht» 
made  independent  of  Cape  Town,  with  a  riew  of 
giving  it  a  separate  government     Hoir  COoU  ti» 
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Bishop  of  Cape  Town  hold  a  Court  in  Cape  Town 
for  tho  trial  of  an  offence  committed  in  the  inde- 
pendent settlement  of  Katal  ?  The  words  which 
conferred  metropolitic  jorisdiction  upon  the  Bishop 
of  Cape  Town  were,  **We  will  and  ordain  that 
the  said  Right  Rev.  Father  in  God,  Robert  Gray, 
Bishop  of  the  said  see  of  Cape  Town,  and  his  succes- 
sors the  bishops  thereof  for  the  time  being,  shall  be, 
and  be  deemed  and  taken  to  be,  the  metropolitan 
bishop  in  the  colony  of  the  Cape  of  Good  Hope  and 
its  dependencies,  and  the  Island  of  St.  Helena."  The 
letters  patent  went  on  to  say:  **And  we  will  and 
ordain  that  the  bishops  of  Graham's  Town  and  Natal 
respectively,  shall  be  suffragan  bishops  to  the  said 
Bishop  of  Cape  Town,  and  his  successors ;  and  we  will 
and  grant  to  the  said  Bishop  of  Cape  Town,  as  metro- 
politan of  the  Cape  of  Good  Hope,  and  the  Island  of 
St.  Helena,  to  perform  all  functions  peculiar  and 
appropriate  to  the  office  of  metropolitan,  within  the 
limits  of  the  said  see  of  Graham's  Town  and  Natal." 
2^ow  Natal  was  not  one  of  the  dependencies  of  the 
Cape  of  Good  Hope,  and  the  metropolitical  jurisdiction 
given  over  Natal  was  expressly  given  only  to  be  ex- 
ercised within  the  limits  of  NataL  This,  therefore, 
was  strictly  a  visitorial  jurisdiction.  It  was  one  of 
the  first  principles  of  ecclesiastical  law,  that  where 
any  power  of  visitation  of  an  ecclesiastic  was  given 
to  an  ecclesiastic  as  ordinary,  his  authority  was  sub- 
ject to  appeal  through  the  recognised  courts  of  eccle- 
fiiastical  jurisdiction.  He  contended,  therefore,  that 
by  the  letters  patent  visitorial  power  was  given  to 
the  Bishop  of  Cape  Town  over  Dr.  Colenso,  in 
accordance  with  the  English  law  as  to  ecclesiastical 
corporations,  which  visitorial  power  he  could  exer- 
cise only  within  the  limits  of  Natal,  and  subject  to 
appeal  to  the  Sovereign.  Under  the  authority  of 
the  letters  patent,  a  general  superintendence  was 
granted  to  the  Archbishop  of  Canterbury;  but  he 
was  not  constituted  a  general  appellant  Judge.  If  he 
were,  how  could  he  exercise  his  jurisdiction  ?  How 
had  he  ever  accepted  the  burden  of  such  a  jurisdiction  I 
How  if  he  were  to  pass  sentence  on  the  Bishop  of 
Natal,  could  that  sentence  be  enforced  ?  Next  as  to 
the  argument  that  the  appellant  ought  to  have  sought 
redress  in  the  local  Courts.  He  might,  indeed,  have 
applied,  not  appealed,  to  those  Courts  for  a  prohibition ; 
but  the  propriety  of  the  decision  could  in  no  way  be 
tried  there  :  and  was  he  to  go  to  the  Courts  of  Natal, 
or  of  Cape  Town  ?  What  jurisdiction  could  the  Courts 
of  Natal  exercise  over  proceedings  in  Cape  Town,  or 
the  Courts  of  Cape  Town  over  proceedings  in  Natal  ? 
There  had  been,  he  believed,  no  single  instance  in  the 
BomaA  Catholic  Church,  before  Lucy  v.  Watson  (loc.  ciL), 
of  the  deprivation  of  a  bishop  by  an  archbishop?  It 
was,  indeed,  the  clear  doctrine  of  the  Church,  that  no 
bishop  could  be  deprived,  sine  audorUaU  sandcc  sedis. 
The  cases  of  Bonner  and  (yardi7i«rwere  thoroughly  and  ' 
completely  legal.  The  real  effect  of  the  statutes  of 
Henry  the  Eighth  and  Elizabeth,  was  to  put  the  ' 


Sovereign  into  the  Pope's  place  as  Head  of  the  Church. 
He  contended  that  the  decision  in  Lu/:y  v.  TFo^on, 
was  in  favour  of  tho  Royal  prerogative. 

The  contention  on  the  other  side  was,  that  the 
Bishop  of  Natal  held  precisely  the  same  relative  posi- 
tion to  tho  Bishop  of  Cape  Town,  as  the  Bishop  of 
London  to  the  Archbishop  of  Canterbury.  But  how 
would  the  Bishop  of  London  be  deprived  by  the  Arch- 
bishop of  Canterbury  ?  Why,  by  a  complete  Court, 
exercising  justice  on  the  Queen's  behalf,  and  there- 
fore the  Queen's  Court,  and  from  which  there  was  a 
direct  appeal.  How  then  could  the  Bishop  of  Natal 
be  subject  and  subordinate  to  the  Bishop  of  Cape 
Town,  in  the  same  way  as  a  suffragan  of  the  diocese 
of  Canterbury  to  his  metropolitan,  when  the  Bishop 
of  Cape  Town  could  hold  no  complete  Court  ?  In  tho 
Roman  Catholic  Church,  heresy  required  a  solemn 
form  of  trial  by  Council  to  be  ratified  by  the  Pope, 
and  in  our  Church,  it  must  be  tried  by  the  Queen  in 
her  visitorial  capacity,  issuing  a  commission.  The 
statute  abolishing  the  High  Commission  Court  had 
really  no  bearing,  for  that  Court  was  only  abolished, 
so  far  as  it  was  a  Court  which  had  the  power  of 
inflicting  corporal  and  temporal  punishments,  fines, 
imprisonments,  &c.,  and  it  was  only  so  far  a  Statutory 
Court.  This,  therefore,  in  no  way  interfered  with 
ecclesiastical  commissions  proper  ;  and  as  a  matter  of 
fact,  various  commissions  had  since  the  days  of 
Charles  the  First  been  issued  by  the  Crown.  There- 
fore the  appellant  had  a  right  to  appeal  to  the  Queen 
in  CounciL 

(a.)  As  a  matter  of  legal  jurisdiction. 

(6.)  As  a  matter  of  jurisdiction  according  to  tho 
discipline  of  the  Church  of  England,  settled  in  the 
colonics. 

(c.)  As  this  was  a  dispute  between  two  officers  of 
the  Crown. 

(d.)  As  a  matter  affecting  the  Queen  herself,  and 
her  relation  with  the  Bishop  of  Natal,  not  perhaps  a 
strict  legal  right,  but  they  had  claimed  both  on  public 
and  private  grounds  to  have  that  relation  determined 
in  the  most  effectual  manner. 

They,  therefore,  prayed  their  Lordships  to  advise  her 
Majesty  to  declare  that  the  proceedings  at  Cape  Town 
were  null  and  void,  and  that  the  letters  patent  were  in 
full  vigour,  if  not  to  advise  her  Majesty  to  hear  the 
matter  on  its  merits.     He  cited  further, 

Rtrum  Britannicarum  Mcdii  ^vi  Scriptores; 
J>r,  Pecoh*s  Case,     Intn.  p.  36  (Babington's  ed. 
1860.) 

20  March,  1865. 

T^E  Lord  Chancbllob  delivered  the  opinion  of 
the  Committee  :  The  Bishop  of  Natal  and  the 
Bishop  of  Cape  Town  (who  are  the  parties  to  this 
proceeding)  are  ecclesiastical  persons  who  have  been 
created  bishops  by  the  Queen,  in  the  exercise  of 
her  authority  as  Sovereign  of  this  realm  and  head 
of  the    Established  Church.      These  bishops   were 
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consecrated  under  mandate  from  the  Qiieen  by  the 
Archbishop  of  Canterbuiy,  in  the  manner  prescribed 
by  the  law  of  England.  They  receive  and  hold 
their  dioceses  under  grants  made  by  the  Crown. 
Their  status,  therefore,  both  ecclesiastical  and  tem- 
poral, must  be  ascertained  and  defined  by  the  law  of 
England;  and  it  is  plain  that  their  legal  existence 
depends  on  acts  which  hare  no  validity  or  effect, 
except  on  the  basis  of  the  supremacy  of  the  Crown. 

Farther,  their  respective  and  relative  rights  and 
liabilities  must  be  determined  by  the  principles  of 
English  law  applied  to  the  construction  of  the  grants 
to  them  contained  in  the  letters  patent ;  for  they  are 
the  creatures  of  English  law,  and  dependent  on  that 
law  for  their  existence,  rights,  and  attributes.  We 
must  treat  the  parties  before  us  as  standing  on  this 
foundation  and  on  no  other. 

Three  principal  questions  arise,  and  have  been 
argued  before  us.  First.  Were  the  letters  patent 
of  the  8th  December,  1853,  by  which  Dr.  Gray 
was  appointed  metropolitan,  and  a  metropolitan  see 
or  province  was  expressed  to  be  created,  valid  and 
good  in  law  ?  Secondly.  Supposing  the  ecclesias- 
tical relation  of  metropolitan  and  suffragan  to  have 
been  created,  was  the  grant  of  coercive  authority  and 
jurisdiction,  expressed  by  the  letters  patent  to  be 
thereby  made  to  the  metropolitan,  valid  and  good  in 
law  ?  Thirdly.  Can  the  oath  of  canonical  obedience 
taken  by  the  appellant  to  the  Bishop  of  Cape  Town, 
and  his  consent  to  accept  his  see  as  part  of  the  metro- 
politan province  of  Cape  Town,  confer  any  jurisdiction 
or  authority  on  the  Bishop  of  Cape  Town  by  which 
this  sentence  of  deprivation  of  the  bishopric  of  Natal 
can  be  supported  ? 

With  respect  to  the  first  question,  we  apprehend  it 
to  be  clear,  upon  principle,  that  after  the  establish- 
ment of  an  independent  Legislature  in  the  settlements 
of  the  Cape  of  Grood  Hope  and  Natal,  there  was  no 
power  in  the  Crown  by  virtue  of  its  prerogative  (for 
these  letters  patent  were  not  granted  under  the  pro- 
visions of  any  statute)  to  establish  a  metropolitan  see 
or  province,  or  to  create  an  ecclesiastical  corporation 
whose  status,  rights,  and  authority  the  colony  could 
be  required  to  recognise. 

After  a  colony  or  settlement  has  received  legislative 
institutions  the  Crown  (subject  to  the  special  provi- 
sions of  any  Act  of  Parliament)  stands  in  the  same 
relation  to  that  colony  or  settlement  as  it  does  to  the 
United  Kingdom. 

It  may  be  true  that  the  Crown,  as  legal  head  of  the 
Church,  has  a  right  to  command  the  consecration  of  a 
bishop,  but  it  has  no  power  to  assign  him  any  diocese, 
or  give  him  any  sphere  of  action  within  the  United 
Kingdom.  The  United  Church  of  England  and  Ire- 
land is  not  a  part  of  the  constitution  in  any  colonial 
settlement,  nor  can  its  authorities,  or  those  who  bear 
office  in  it,  claim  to  be  recognised  by  the  law  of  the 
colony,  otherwise  than  as  the  members  of  a  voluntary 
association. 


The  course  which  l^islation  has  taken  on  this  sub- 
ject is  a  strong  proof  of  the  correctness  of  these  con- 
clusions. In  the  year  1813  it  was  deemed  expedient 
to  establish  a  bishopric  in  the  East  Indies  (then  wider 
the  government  of  the  East  India  Company),  and 
although  the  bishop  was  appointed  and  consecrated 
under  the  authority  of  the  Crown,  yet  it  was  thongbt 
necessaty  to  obtain  the  sanction  of  the  Legiiktare, 
and  that  an  Act  of  Parliament  should  be  passed  to 
give  the  bishop  legal  status  and  authority.  Accord- 
ingly by  statute  53  (jreo.  8.,  c.  155,  s.  49,  it  was 
enacted  that  in  case  it  should  please  his  Majesty  by  his 
royal  letters  patent  to  erect,  found,  and  constitote  one 
bishopric  for  the  whole  of  the  British  temtories  in  the 
East  Indies  and  parts  therein  mentioned,  a  certain 
salary  should  be  paid  to  the  bishop  by  the  East  Indis 
Company,  and  by  the  51st  and  52nd  sections  it  ins 
enacted  that  such  bishop  should  not  have  or  use  any 
jurisdiction,  or  exercise  any  episcopal  functions  wbst- 
soever,  but  such  as  should  be  limited  to  him  by  letters 
patent,  and  that  it  should  be  lawful  for  his  Majesty 
by  letters  patent  to  grant  to  such  bishop  such  eccle- 
siastical jurisdiction  and  the  exercise  of  such  episcopal 
functions  within  the  East  Indies  and  parts  idforesaid 
as  his  Mi^jesty  should  think  necessary  for  adnmuster- 
ing  holy  ceremonies,  and  for  the  superintendence  and 
good  government  of  the  ministers  of  the  Church  esta- 
blishment within  the  East  Indies  and  parts  aforesaid. 
Subsequently,  in  the  year  1833,  it  was  deemed  right 
to  found  two  additional  bishoprics,  one  at  Madras  and 
the  other  at  Bombay,  and  again  an  Act  of  Parliament 
(3  &  4  Will.  4,  c.  S6)  was  passed,  by  the  P3rd  section 
of  which  it  was  enacted  in  like  manner  that  the 
Crown  should  have  power  to  grant  to  such  bishois 
within  their  dioceses  ecclesiastical  jurisdiction ;  and 
it  was  also  enacted  and  declared  that  the  Bishop  of 
Calcutta  should  be  metropolitan  in  India,  and  shoold 
have,  as  such,  all  such  jurisdiction  as  the  Crown  should 
by  letters  patent  direct,  subject,  nevertheless,  to  the 
general  superintendence  and  revision  of  the  Archbishop 
of  Canterbury  ;  and  it  was  provided  that  the  Kshops 
of  Madras  and  Bombay  should  be  subject  to  the 
Bishop  of  Calcutta  as  metropolitan,  and  should  take 
an  oath  of  canonical  obedience  to  him.* 

So  again  when  in  1824  a  bishop  was  appointed  in 
Jflimaica  by  letters  patent  containing  clauses  similar 
to  those  which  are  found  in  the  letters  patent  to  the 
present  appellant,  it  was  thought  necessary  that  the 
legal  status  and  authority  of  the  bishop  should  be  con- 
firmed and  established  by  an  Act  of  the  Colonial 
Legislature.  The  consent  of  the  Crown  was  given  to 
this  Colonial  Act,  which  would  have  been  an  improper 
thing,  as  an  injury  to  the  Crown's  prerogative,  unless 
the  law  advisers  of  the  Government  had  been  satisfied 
that  the  colonial  statute  was  necessary  to  gire  foH 
effect  to  the  establishment  of  the  bishopric. 

The  conclusion  is  further  confirmed  by  dbserving 
the  course  of  Imperial  l^slation  on  the  nae  sabfi^ 
namely,  the  creation  of  new  bishoprics  in  BiDigbuL 
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When  four  new  bishoprics  were  constitnted  by 
Henry  the  Eighth,  it  appears  to  have  been  thought 
necessary,  even  by  that  absolute  monarch,  to  hare 
recourse  to  the  authority  of  Parliament,  and  the  Act 
that  was  passed  (viz.,  the  81  Hen.  8,  c.  9,  which  is  not 
found  in  the  ordinary  edition)  is  of  a  singular  character. 
After  referring  to  the  slothful  and  ungodly  life  which 
had  been  used  among  all  those  which  bore  the  name 
of  religions  folk,  and  reciting  that  it  was  thought, 
therefore,  unto  the  King^s  Highness  most  expedient 
and  necessary  that  more  bishoprics,  collegiate,  and 
cathedral  churches  should  be  established,  it  was  en- 
acted that  his  Highness  should  have  full  power  and 
authority  from  time  to  time  to  declare  and  nominate 
by  his  letters  patent  or  ether  writing  to  be  made 
under  his  Great  Seal,  such  number  of  bishops, 
such  number  of  cities,  sees  for  bishops,  cathedral 
churches,  and  dioceses  by  metes  and  bounds,  for  the 
exercise  and  ministration  of  their  episcopal  offices  and 
administration  as  shall  appertain,  and  to  endow  them 
with  such  possessions  after  such  manner,  form,  and 
condition  as  to  his  most  excellent  wisdom  shall  be 
thought  necesary  and  convenient. 

This  statute,  which  was  repealed  by  1  &  2  Philip  & 
Kory,  c.  8,  s.  18,  does  not  appear  to  have  been 
revived.  It  is  remarkable  as  granting  power  to 
nominate  and  appoint  new  bishops,  as  well  as  to 
create  new  sees  and  dioceses. 

So  also  in  recent  times  the  two  new  bishoprics  of 
Manchester  and  Ripon  were  constituted,  and  the  new 
bishops  received  ecclesiastical  jurisdiction,  under  the 
authority  of  an  Act  of  Parliament.  It  is  true  that  it 
has  been  the  practice,  for  many  years,  to  insert  in 
letters  patent  creating  colonial  bishoprics,  clauses 
which  purport  to  confer  ecclesiastical  jurisdiction; 
but  the  forms  of  such  letters  patent  were  probably 
taken  by  the  official  persons  who  prepared  them  from 
the  original  forms  used  in  the  letters  patent  appoint- 
ing the  East  Indian  bishops,  without  adverting  to  the 
fact  that  such  last-mentioned  letters  patent  were 
granted  under  the  provisions  of  an  Act  of  Parliament. 

We  therefore  arrive  at  the  conclusion  that  although 
in  a  Crown  colony,  properly  so  called,  or  in  cases 
where  the  letters  patent  are  made  in  pursuance  of  the 
authority  of  an  Act  of  Parliament  (such,  for  example, 
as  the  Act  of  6  &  7  Vict.  c.  13),  a  bishopric  may  be 
constituted  and  ecclesiastical  jurisdiction  conferred 
by  the  sole  authority  of  the  Crown,  yet  that  the  letters 
patent  of  the  Crown  will  not  have  any  such  effect  or 
operation  in  a  colony  or  settlement  which  is  possessed 
of  an  independent  Legislature. 

The  subject  was  considered  by  the  Judicial  Com- 
mittee in  the  case  of  Long  v.  The  Bishop  of  Cape  Toitm 
{loc.  cU.\  and  we  adhere  to  the  principles  which  are 
there  laid  down. 

The  same  reasoning  is  of  course  decisive  of  the 
second  question,  whether  any  jurisdiction  was  con- 
ferred by  the  letters  patent.  Let  it  be  granted  or 
assumed  that  the  letters  patent  are  sufficient  in  law 


to  confer  on  Dr.  Gray  the  ecclesiastical  status  of  metro- 
politan, and  to  create  between  him  and  the  Bishops  of 
Natal  and  Graham's  Town  the  personal  relation  of 
metropolitan  and  suffragan  as  ecclesiastics,  yet  it  is 
quite  clear  that  the  Crown  had  no  power  to  confer 
any  jurisdiction  or  coercive  legal  authority  npon  the 
metropolitan  over  the  suffragan  bishops,  or  over  any 
other  person. 

It  is  a  settled  constitutional  principle  or  rule  of  law, 
that  although  the  Crown  may,  by  its  prerogative, 
establiBh  Courts  to  proceed  according  to  the  Common 
Law,  yet  that  it  cannot  create  any  new  Court  to 
administer  any  other  law ;  and  it  is  laid  down  by  Lord 
Coke,  in  the  Fourth  Institute,  that  the  erection  of  a 
new  Court,  with  a  ^ew  jurisdiction,  cannot  be  without 
an  Act  of  Parliament. 

It  cannot  be  said  that  any  ecclesiastical  tribunal  or 
jurisdiction  is  required  in  any  colony  or  settlement 
where  there  is  no  established  Church,  and  in  the  case 
of  a  settled  colony  the  ecclesiastical  law  of  England  can- 
not, for  the  same  reason,  be  treated  as  part  of  the  law 
which  the  settlers  carried  with  them  from  the  mother 
coimtry. 

So  much  of  the  letters  patent  now  in  question  as 
attempts  to  confer  any  coercive  legal  jurisdiction  is 
also  in  violation  of  the  law  as  declared  and  esta- 
blished by  that  part  of  the  Act  of  the  16  Car.  1, 
c.  11,  which  remains  unrepealed  by  the  IS  Car.  2, 
c.  12.  It  may  be  useful  to  state  this  in  detail. 
By  the  16th  and  17th  sections  of  the  1  £liz.  c.  1, 
intituled  *'An  Act  for  Kestoring  to  the  Crown  the 
Ancient  Jurisdiction  over  the  State,  Ecclesiastical  and 
Spiritual,  and  Abolishing  all  Foreign  Power  Re- 
pugnant to  the  Same,'*  it  was  enacted,  that  all  usurped 
and  foreign  power  and  authority,  spiritual  and 
temporal,  should  for  ever  be  extinguished  within  the 
realm,  and  that  such  jurisdictions,  privileges,  supe- 
riorities, and  pre-eminences,  spiritual  and  ecclesiastical, 
as  by  any  spiritual  or  ecclesiastical  power  or  authority 
had  theretofore  been,  or  might  lawfully  be,  exercised 
or  used  for  the  visitation  of  the  ecclesiastical  state  and 
persons,  and  for  reformation,  order,  and  correction 
of  the  same  ;  and  of  all  manner  of  heresies,  schisms, 
abuses,  offences,  contempts,  and  enormities,  should 
for  ever  be  united  and  annexed  to  the  Imperial 
Crown  of  this  realm.  And  by  the  18th  section  the 
Queen  was  empowered  by  letters  patent  to  appoint 
persons  to  exercise,  occupy,  use,  and  execute  all 
manner  of  spiritual  or  ecclesiastical  jurisdiction  within 
the  realms  of  England  and  Ireland,  or  any  other  the 
dominions  and  countries  of  the  Crown. 

Under  this  statute  the  High  Commission  Court 
was  erected,  which  was  abolished  by  the  16  Car.  1, 
c  10. 

By  the  Act  of  the  16  Car.  1,  c.  11,  the  ISth  section 
of  the  1  Eliz.  c.  1,  was  wholly  repealed  ;  and  by  the 
4th  section  of  the  same  statute,  all  spiritual  and 
ecclesiastical  persons  or  Judges  were  forbidden,  under 
severe  penalties,  to  exercise  any  jurisdiction  or  co- 
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ercive  legal  authority,  an  enactment  which  closed  all 
the  regular  established  ecclesiastical  tribunals ;  but, 
by  the  13  Car.  2,  c.  12,  the  ordinary  ecclesiastical 
jurisdiction  and  authority,  aa  it  existed  before  the 
year  1639,  was,  with  certain  sayings,  restored  to  the 
archbishops  and  bishops.  And  the  Act  of  the  16 
Car.  1,  excepting  what  concerned  the  High  Com- 
mission Court,  or  the  erection  of  any  such  like  Court 
by  commission,  was  repealed;  but  with  a  proyiso, 
that  nothing  should  extend,  or  be  construed  to  revive 
or  give  force,  to  the  enactments  contained  in  the  18th 
section  of  the  1  Eliz.  c.  1,  which  should  remain  and 
stand  repealed. 

There  is,  therefore,  no  power  in  the  Crown  to 
create  any  new  or  additional  ecclesiastical  tribunal 
or  jurisdiction :  and  the  clauses  which  purport  to  do 
so,  contained  in  the  letters  patent  to  the  appellant 
and  respondent,  are  simply  void  in  law.  No  metro- 
politan or  bishop  in  any  colony  having  legislative 
institutions  can,  by  virtue  of  the  Crown's  letters 
patent  alone  (unless  granted  under  an  Act  of  Parlia- 
ment, or  confirmed  by  a  colonial  statute),  exercise 
any  coercive  jurisdiction,  or  hold  any  Court  or  tribunal 
for  that  purpose. 

Pastoral  or  spiritual  authority  may  be  incidental  to 
the  office  of  bishop  ;  but  all  jurisdiction  in  the  Church, 
where  it  can  be  lawfully  conferred,  must  proceed 
from  the  Crown,  and  be  exercised  as  the  law  directs, 
and  suspension  or  privation  of  office  is  matter  of 
coercive  legal  jurisdiction,  and  not  of  mere  spiritual 
authority.     • 

Third.  If,  then,  the  Bishop  of  Cape  Town  had  no 
jurisdiction  by  law,  did  he  obtain  any  by  contract  or 
submission  on  the  part  of  the  Bishop  of  Natal  I 

There  is  nothing  on  which  such  an  aignment  can 
be  attempted  to  be  put,  unless  it  be  the  oath  of 
canonical  obedience,  taken  by  the  Bishop  of  Natal 
to  Dr.  Gray  as  metropolitan. 

The  aigument  must  be,  that,  both  parties  being 
aware  that  the  Bishop  of  Cape  Town  had  no  jurisdic- 
tion or  legal  authority  aa  metropolitan,  the  appellant 
agreed  to  give  it  to  him  by  voluntary  submission. 

But  even  if  the  parties  intended  to  enter  into  any 
such  agreement  (of  which,  however,  we  find  no  trace), 
it  was  not  legally  competent  to  the  Bishop  of  Natal 
to  give,  or  to  the  Bishop  of  Cape  Town  to  accept  or 
exercise,  any  such  jurisdiction. 

There  remains  one  point  to  be  considered.  It  was 
contended  before  us,  that  if  the  Bishop  of  Cape  Town 
had  no  jurisdiction,  his  judgment  was  a  nullity,  and 
that  no  appeal  could  lie  from  a  nullity  to  Her  Majesty 
in  Council 

But  that  is  by  no  means  the  consequence  of  holding 
that  the  respondent  had  no  jurisdiction.  The  Bishop 
of  Cape  Town,  acting  under  the  authority  which  the 
Queen's  letters  patent  purported  to  give,  asserts  that 
he  has  held  a  court  of  justice  ;  and  that  with  certain 
legal  forms  he  has  pronounced  a  judicial  sentence,  and 
that  by  such  sentence  he  has  deposed  the  Bishop  of 


Natal  from  his  office  of  Bishop,  and  deprived  him  of 
his  see.  He  also  asserts  that,  the  sentence  haviDg 
been  published  in  the  diocese  of  Natal,  the  clergy  and 
inhabitants  of  the  diocese  are  thereby  deprived  of  all 
episcopal  superintendence.  Whether  these  proceed- 
ings have  the  effect  which  is  attributed  to  them  by  the 
Bishop  of  Cape  Town,  is  a  question  of  the  greatest 
importance,  and  one  which  we  feel  bound  to  decide. 
We  have  already  shown  that  there  was  no  power  to 
confer  any  jurisdiction  on  the  respondent  as  metro- 
politan. The  attempt  to  give  appellate  jurisdiction  to 
the  Archbishop  of  Canterbury  is  equally  invalid. 

This  important  question  can  be  decided  only  by  the 
Sovereign,  as  head  of  the  Established  Church  and  de- 
positary of  the  ultimate  appellate  jurisdiction. 

Before  the  Reformation,  in  a  dispute  of  this  lutore 
between  two  independent  prelates,  an  appeal  would 
have  lain  to  the  Pope  ;  but  all  appellate  aathority  of 
the  Pope  over  members  of  the  Established  Church  is 
by  statute  vested  in  the  Crown. 

It  is  the  settled  prerogative  of  the  Crown  to  receire 
appeals  in  all  colonial  causes,  and  by  the  25  HeiL  S, 
c.  19  (by  which  the  mode  of  the  appeal  to  the  Crova 
in  ecclesiastical  causes  is  directed),  it  is,  by  the  4tli 
section,  enacted  that,  *'  for  lack  of  justice  at  or  in  any 
of  the  Courts  of  the  Archbishops  of  this  realm,  «r  i« 
any  of  the  King* a  domuiiona^  it  shall  be  lawful  to  the 
parties  grieved  to  appeal  to  the  King's  Miyesty  in  ib« 
Court  of  Chancery,"  an  enactment  which  gave  rise  t^ 
the  Commission  of  Delegates,  for  which  this  tribnul 
is  now  substituted. 

Unless  a  controversy,  such  as  that  which  is  pr^ 
sented  by  this  appeal  and  petition,  falls  to  be  deter- 
mined by  the  ultimate  jurisdiction  of  the  Crown,  it  is 
plain  that  there  would  be  a  denial  of  justice,  and  do 
remedy  for  great  public  inconvenience  and  mischiei 
It  is  right  to  add,  although  unnecessary,  that,  by  the 
Act  3  &  4  WilL  4,  c.  41,  which  constituted  this  tri- 
bimal,  Her  Majesty  has  power  to  refer  to  the  Judicial 
Committee  for  hearing  or  consideration  any  such  other 
matters  whatsoever  as  Her  Majesty  shall  think  it,  and 
this  Committee  is  thereupon  to  hear  or  consider  the 
same,  and  to  advise  Her  Majesty  thereon :  and  that  on 
the  10th  June,  1864,  it  was  ordered  by  Her  Majesty  in 
Council  that  the  petition  and  supplemental  petition  of 
the  appellant  should  be,  and  the  same  were,  theitrby 
referred  to  this  Committee,  to  hear  the  same  and  report 
their  opinion  to  Her  Majesty. 

Their  Lordships,  therefore,  will  humbly  report  ta 
Her  Migesty  their  opinion  that  the  proceedings  taken 
by  the  Bishop  of  Cape  Town,  and  the  judgment  or 
sentence  pronoimced  by  him  against  the  Bishop  of 
Natal,  are  null  and  void  in  law. 

JVirfe.*— See 
AdvocaieOeneral  of  Bengal  v.  Boiim  Summ^ 
2  N.  B.  580. 


25  March,  1865.] 
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Re  The  Scottish  Universal 

Finance  Bank  (Liinited). 
Ex  parte  Ship. 


Practice — Winding-up — 25  &  26  Vict.  c.  89,  8. 
35 — Application  for  Leave  to  Intervene. 

On  an  appeal  motion  by  the  official  liquidator  of  a 
limited  company  from  an  order  under  the  ZSth  section 
of  the  Companies  Act,  1862,  removing  a  name  from  the 
register  of  fnemiters,  the  Court  wUl  give  leave  to  a  eon- 
tribtUory^  who  hcts  an  interest  in  the  result  of  the  appeal, 
to  give  notice  of  motion  to  intervene,  and  to  JUe  affidavits 
bringing  Jonoard  fresh  evidence. 

This  wag  an  appeal  from  an  order  of  Wood,  V.-C, 
made  on  the  motion  of  Mr.  Ship,  nnder  the  35th  sec- 
tion of  the  Companies  Act,  1862,  that  the  register  of 
members  of  the  company  might  be  rectified  by  striking 
out  his  name. 

The  Yice-Chancellor  made  the  order  on  the  ground 
that  the  objects  of  the  company,  as  defined  in  the 
articles  of  association,  were  different  from,  and  more 
eztensire  than,  the  objects  of  the  company  mentioned 
in  the  prospectus. 

The  prospectus  referred  to  the  success  attained  by 
the  Credit  Mobilier  of  Paris,  «nd  stated  that  the  pro- 
jectors of  the  company  proposed  to  form  an  institution 
in  Scotland  founded  on  similar  principles,  but  em- 
bracing a  larger  field  for  its  oi)erations. 

Giffard,  Q.C.,  and  W.  Morris^  for  the  official  Ii<^ui- 
dator,  in  support  of  the  appeal. 

On  the  case  being  opened, 

W.  W.  Mackeson,  on  behalf  of  Mr.  Downes,  one  of 
the  original  directors  of  the  company,  who  had  retired 
from  the  direction  before  the  company  was  in  serio\i8 
difficulties,  and  was  a  holder  of  forty  shares,  asked  that 
the  appeal  motion  might  stand  over,  with  liberty  to 
Mr.  Downea  to  give  notice  of  motion  to  intervene,  and 
to  file  affidavits.  He  submitted,  in  order  to  obtain  a 
locus  standi,  to  be  fixed  as  a  contributory  in  respect  of 
one  share,  and  contended  that,  as  it  was  competent  to 
him  under  the  Act  to  move  to  discharge  the  order  as 
soon  as  the  list  of  contributories  was  settled,  so  he 
ought,  in  order  to  save  expense,  to  be  allowed  to  inter- 
vene at  once.  He  proposed  to  file  further  affidavits  to 
explain  the  import  of  the  term  "universal"  in  the 
title  of  the  company,  and  the  nature  of  the  Cr^t 
Mobilier  of  Paris  mentioned  in  the  prospectus. 

Locock  Webb  (Rolt,  Q.C.,  with  him),  for  Mr.  Ship, 
opposed  the  application. 

The  Lords  Justices  said,  that  if  the  motion  were 
heard  before  them  as  it  had  been  heard  before  the  Yice- 
Chancellor,  the  whole  question  might  be  afterwards  re- 
opened ;  for  when  Mr.  Downes  was  afterwards  put  upon 
the  list  of  contributories,  he  might  move  on  fresh  evi- 
dence to  diKharge  the  order. '  They  directed  that,  on 


Mr.  Downes'  consent  to  be  fixed  as  a  contributory  in 
respect  of  some  share  or  shares  in  the  company,  the 
motion  should  stand  over,  with  liberty  to  him  to  ^ve 
notice  of  motion  to  intervene  and  file  affidavits. 

Note,^k  notice  of  motion  to  dischai^  the  Vice- 
Chancellor's  order  was  subsequently  given  "  on  behalf 
"of  Mr.  Downes,  a  contributory  of  the  company,  by 
"  special  leave  given  to  him  upon  his  admission  that 
"he  is  a  contributory  of  the  company,  but  reserv- 
"  ing  the  extent  of  his  liability  as  such." 


I  JUT . 


IjordB  Justioes. 

17  March,  1865. 

Practice  —  Lunacy — Claim  against  a  former 
Committee  for  Maintenance  of  the  Lunatic^^ 
Settled  Accounts. 

Where  the  committee  of  a  liinattfs  estate  had  passed 
his  accounts  and  resigned  his  office,  leaving  a  debt  for 
maintenance  of  the  lunatic  still  due  to  a  third  person^ 
and  the  new  committee  repttdiaied  the  debt,  the  Courts 
on  the  petition  of  the  creditor  served  on  (he  new  com- 
mittee,  directed  a  reference  to  the  Master  to  oMertain 
the  amount  of  the  debL 

This  was  a  petition  in  lunacy,  presented  by  a  medi- 
cal gentleman  under  the  following  circumstances. 

The  lunatic  was  an  illegitimate  child  who  had  been 
placed  by  her  mother  under  the  care  of  the  petitioner 
with  an  allowance  of  8002.  yiet  annum  for  mainte- 
nance, &c.  This  allowance  was  paid  up  to  October, 
1857,  and  in  the  following  September  ^e  mother  of 
the  lunatic  died. 

In  the  beginning  of  the  year  1860,  the  petitioner 
gave  up  the  custody  of  the  lunatic  on  the  appoint- 
ment of  a  new  committee  of  her  person  and  estate. 
There  was  then  due  to  him  a  sum  of  above  3002.  The 
accounts  between  the  former  and  the  new  committee 
were  settled  without  any  notice  to  the  petitioner  :  the 
new  committee  repudiated  the  petitioner's  claim,  and 
the  Master  in  Lunacy,  who  had  charge  of  the  matter, 
declined  to  interfere,  on  the  ground  that  the  accounts 
of  the  former  committee  had  been  passed. 

The  lunatic  was  entitled  to  property  producing 
nearly  3002.  per  annum. 

The  petitioner  prayed  that  he  might  be  declared  to 
be  a  creditor  on  the  lunatic's  estate  for  the  amount  of 
his  debt,  and  that  the  amount  of  the  debt  might  be 
raised  by  a  sale  of  a  sufficient  portion  of  the  lunatic's 
property. 

The  petition  was  served  on  the  committee  and  the 
Attorney-General. 

/.  T,  CrossUy,  in  support  of  the  petition,  said  that 
the  petitioner  had  no  means  of  obtaining  payment  of 
the  sum  due  to  him  except  by  the  present  application. 

Bagshavoe,  for  the  committee,  opposed  the  petition 
as  irregular. 
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WickenSf  for  the  Crown,  raised  no  olyection  to  it 

The  Lords  Justices  swd,  that  there  was  no  prece- 
dent for  such  a  petition,  and  that  they  were  unwilling 
either  to  make  the  order  on  the  application  of  the  pe- 
titioner, or  to  let  the  petitioner  proceed  at  law.  They 
ultimately  made  the  following  order — 

Minute. — The  committee  appearing  and  making  the 
application,  order  that  it  be  referred  to  the  Master  to 
take  an  account  of  what  sum,  if  any,  is  justly  due  to 
the  petitioner  from  the  estate  of  the  lunatic.  The 
petition  to  stand  over  for  the  Master's  certificate. 


Master  of  the  Bolls. 

18,  20  March,  1865. 


Re  The  Lancashire 
Brick  and  Tile  Com- 
pany (Limited). 


Winding  up — Limited  Company — Paid-up 
Sluire — Pleading, 

A  holder  of  paid-up  shares  in  a  limiUd  company  can- 
not maintain  a  petition  to  have  the  company  wound  up, 
if  the  company  is  insolvcTU. 

But  he  can  maintain  such  a  petition,  if  he  proves  that 
the  company  has  ceased  to  carry  on  business,  and  that, 
on  all  the  shareholders  contributing  equally  to  pay  the 
debts  of  the  company,  he  would  receive  back  part  of 
what  he  had  paid  on  his  shares. 

Semble,  Ocneral  allegations  in  a  winding-up  petition, 
unsupported  by  specific  facta,  arc  not  sufficient  to  main" 
tain  the  petition. 

This  was  a  petition  to  wind  up  the  above-mentioned 
company,  presented  by  the  holder  of  thirty  paid-up 
shares  in  it. 

The  petition  alleged  that  the  business  of  the  com- 
pany had  stopped,  and  that  all  the  plant,  machinery, 
fixtures,  and  stock  were^  included  in  bills  of  sale, 
improperly  given  to  two  of  the  directors.  When 
the  petition  was  served  there  was  no  officer  or 
servant  of  the  company  at  the  registered  office.  The 
debts  were  alleged  to  be  considerable,  but  the  actual 
amount  was  not  stated.  The  only  assets  of  the  com- 
pany, since  the  sales,  were  sums  due  for  unpaid  calls, 
which,  though  the  exact  amount  was  not  stated,  were 
alleged  to  be  sufficient,  after  payment  of  the  debts, 
to  leave  a  surplus  for  division  among  the  shareholders. 
There  was  an  affidavit  verifying  the  general  allegations 
in  the  petition,  but  not  stating  any  particulars  in  sup- 
port of  them.  It  appeared  that,  since  the  filing  of  the 
petition,  a  sale  had  been  effected  under  the  bills  of 
sale.    No  evidence  was  filed  in  opposition. 


The  Master  of  the  Rolls  said  that  he  did  not 
thiuk  that  the  petitioner's  shares  being  fully  paid  up, 
ipso  facto,  prevented  this  application.  In  all  such 
cases  he  must  hear  the  facts  of  the  case. 

E.  K.  Karslake,  for  the  petitioner,  admitted,  that 
if  the  company  was  insolvent,  the  petitioner  would 
have  no  right  to  present  the  jietition  ;  but  con- 
tended that  it  was  otherwise,  where  there  wonld 
be  ultimately  a  surplus  divisible  among  the  share- 
holders. That  would  be  the  case  here,  if  the 
unpaid  calls  were  all  collected.  The  company 
was  solvent,  but,  since  the  sales,  could  not  possiblf 
continue  its  business.  The  circumstances  relating  to 
the  bills  of  sale  required  investigation.  Without  % 
winding  up  the  calls  would  not  be  enforced,  and  the 
assets  would  thus  be  lost  The  petitioner,  by  haring 
paid  up  his  shares,  bore  a  larger  portion  of  the  debts 
of  the  company  than  those  shareholders  who  had  not 
paid  their  calls  ;  and  it  would  be  unjust,  if  the  latter 
should  not  contribute,  and  the  petitioner  should  not 
recover  anything.  If  the  petitioner  could  not  main- 
I  tain  this  petition,  he  was  without  a  remedy.  The  other 
shareholders  should  be  made  to  contribute  the  atme 
amount  as  the  petitioner,  and  the  surplus  should  be 
divided  pro  raid. 

The  petitioner,  being  a  member  of  the  company, 
was  clearly  a  contributory  under  the  11  &  12  Vict,  c 
45,  s.  8  ;  and  the  definition  of  a  contributory  in  25  k 
26  Vict  c.  89,  s.  74,  was  merely  a  short  mode  of 
defining  the  same  persons. 

As  the  petitioner  was  entitled  to  a  pro  raid  portion 
of  the  surplus  assets,  he  was  liable  to  contribute  out  d 
that  surplus. 

The  statements  in  the  petition  were  sworn  to  and 
uncontradicted  ;  and  it  would  be  useless  expense  to 
set  out  the  details  at  length,  before  it  was  knovn 
whether  the  petition  would  be  opposed.  If  it  stood 
over,  the  detailed  facts  might  be  supplied. 

Baggallay,  Q,C,,  for  the  company,  argued  that 
the  petitioner  was  not  a  contributory  within  the  mean- 
ing of  the  74th  section  of  25  &  26  Vict  c.  89,  and  that 
the  case  was  not  brought  within  the  79th  section,  the 
5th  clause  of  which  must  be  a  case  ^usdem  generis,  as 
the  four  previous  clauses.  If  the  bills  of  sale  were 
improper,  the  petitioner  had  other  means  of  obtainiog 
a  remedy.  As  for  the  allegations,  that  the  assets  wool! 
be  lost,  if  there  was  no  winding  up,  and  that  then; 
would  be  a  divisible  surplus,  if  there  was  a  winding 
up,  the  Legislature  had  not  made  those  matters  causes 
for  windiug  up. 

E.  K,  Karslake,  in  reply. 


Baggallay,     Q^C,    for    the    company,    took   the.      20  Maech,  1865. 
preliminary  objection  that  the  petitioner,  being  the       The   Masteb   of   the   Rolls   said :   The  pnn* 
holder  of  paid-up  shares  in  a  limited  company,  could  '  ciple  in  the  case  of  limited  companies  was  this :  a 


not  maintain  the  petition, 

i&  the  Patent  Artificial  Stone  Company,  Limited, 
5  N.  R.  212. 


shareholder,  who  had  paid  up  the  whole  amount  of  his 
shares,  had  no  interest  in  the  company,  if  it  vas 
wholly  insolvent    Such  a  shareholder  iud,  iiovBver, 
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an  interest  to  this  extent :  that  if  the  business  of  the 
company  had  stopped,  and  it  was  not  intended  to  cany 
on  the  business  any  longer,  and  the  debts  were  incon- 
siderable, and  were  going  to  be  thrown  entirely  on 
him  and  the  other  shareholders  who  had  paid  up, 
then,  in  accordance  with  the  maxim  that  equality  is 
equity,  he  was  entitled  to  come  to  the  Court,  and 
make  the  other  shareholders,  who  had  not  paid  up 
their  calls,  contribute  equally  with  him  for  the  pay- 
ment of  the   debts  of  the  company,   and,  in  fact, 
repay  him  part  of  what  he  had  paid  on  his  shares. 
He  was  entitled  to  say  that  the  debts  should  not 
bo  thrown  exclusiyely  on    him,   and   that,  if  they 
had  been,  he  should  be  repaid  by  the  other  share- 
holders.    It  was  the  same  as  in  the  case  of  unlimited 
companies,  where  one  shareholder,  having  paid  all  the 
debts,  was  entitled  to  come  to  the  Court  to  enforce  a 
contribution  from  all  the  other  shareholders.     His 
Honour  would  not,  therefore,  say  that  in  no  case  could 
a  person,  who  held  fully  paid-up  shares,  come  to  the 
Conrt  for  a  winding-up  order ;  but,  if  he  did  come, 
the  onus  lay  on  him  of  proving  a  reasonable  case. 
What  amount  of  weight  such  a  case  must  have,  de- 
pended on  the  particular  facts  in  each  instance.     In 
this  instance,  it  was  impossible  to  tell  what  was  the 
amount  of  debts,  or  whether  the  shares  were  really  aU 
paid  up  or  not,  or  whether  there  would  or  not  be  an 
actual  surplus.     It  would  be  idle  to  make  an  order  if 
there  were  no  assets. 

If  the  facts  were  to  the  effect  stated  in  the  peti- 
tion, the  petitioner  might  present  another  petition 
and  prove  them  ;  but  as  the  present  petition  was  not 
asked  to  stand  over  until  after  His  Honour,  in  the 
course  of  the  aigument,  had  expressed  an  opinion 
that  the  petition  was  insufficient,  he  could  not  aUow 
it  to  be  amended ;  and  it  must  be  dismissed  with 
coats. 


Stuarty  V.-C.  )  Ex  parte  The  Ecclrsiastical 
17  Mabch,  1865.  )    CoMMissioNSBS  FOB  Enolakd. 

Company — Lands  Clausa  CoMolidatian  Act — 
Payment  trnt  of  Court — C0U9, 

The  Court  has  no  juriedietion,  except  by  express 
enttctmentj  to  inake  a  company  pay  the  coats  of  a  petition 
for  payment  out  to  persons  becoming  absolutely  entiUed 
of  moneys  paid  into  the  Court  of  Chancery  or  the  Court 
of  Sxehequer,  in  respect  of  lands  taken  by  Vhe  company 
from  owners  under  disability. 

This  was  a  petition  by  the  Ecclesiastical  Commis- 
sioners for  the  payment  out  of  court  to  them  of  several 
sums  of  stock  which  had  been  paid  in  in  respect  of 
lands  belonging  to  the  see  of  Canterbury  and  enfran- 
chised or  taken,  from  time  to  time,  by  the  Copyhold 
Commissioners,  the  Secretary  at  War,  and  fifteen 
public  companies.  The  petitioners  became  entitled  to 
the  emoluments  of  the  see  of  Canterbury,  by  virtue  of 


the  23  &  24  Vict.  c.  124,  s.  2,  on  the  death  of  the  kte 
archbishop  in  1862. 

0,  0,  Morgan,  for  the  petitioners,  asked  that  the 
costs  of  the  petition  might  be  borne  equally  by  the 
fifteen  companies,  the  Copyhold  Commissioners  and 
the  Secretary  at  War  not  being  liable  to  pay  them. 
Ex  parte  Bishop  of  London^  2  De  G.  F*  &  J.  14. 

Briggs,  Elphinstone,  and  Bardswdl,  for  three  of  the 
companies  whose  Acts  directed  payment  into  Chancery, 
but  only  contained  provisions  for  the  costs  of  re- 
investment, and  not  for  the  costs  of  payment  out 
of  Court  to  persons  absolutely  entitled,  contended 
that  the  Court  had  no  jurisdiction  to  burden  them 
with  costs. 

Be  Ellison,  8  De  G.  M.  &  G.  62  ; 

Be  Could,  24  Beav.  442  ; 

Ex  parte  Molyneux,  2  ColL  273. 

E,  K,  Karslake,  for  a  company  governed  by  similar 
provisions  as  to  costs,  but  whose  purchase-moneys 
were  payable,  and  had  been  paid,  into  the  Exchequer 
before  the  5  Vict.  c.  5,  also  objected  to  bear  any  part 
of  the  petitioners'  costs. 

The  other  companies  were  bound,  as  to  costs,  either 
by  the  80th  section  of  the  Lands  Clauses  Consolidation 
Act,  or  by  similar  sections  of  their  special  Acts. 

W.  TT.  Cooper,  A.  G.  WhiU,  MarUn,  Boupell,  Bird 
and  FreeUtnd,  appeared  for  various  defendants. 

G.  0.  Morgan  in  reply. 

This  may  be  considered  as  a  re-investment,  for  the 
money  is  liable,  in  our  hands,  to  be  laid  out  in  land. 
As  to  payments  into  the  Exchequer,  this  Court  follows 
the  old  practice  of  the  Court  of  Exchequer,  which  was 
to  make  the  company  pay  the  costs  of  payment  out  of 
Court, 

In  re  Bobertson,  24  Beav.  483  ; 

In  re  The  Tiverton  Market  Act,  26  Beav.  239. 

At  all  events,  the  whole  of  our  costs  must  be  paid 
equally  by  those  companies  which  are  liable. 

Stttabt,  Y.-C,  said:  This  could  not  be  treated 
as  a  re-investment  in  land,  because  no  specific  pur- 
chase was  proposed.  He  should  only  chaige  those 
companies  with  the  petitioners'  costs  whose  Acts  ex- 
pressly authorised  the  Court  to  charge  them  with  the 
costs  of  paying  out  the  princii)al  money,  and  should 
not  follow  the  practice  of  the  Court  of  Exchequer  as  to 
money  paid  into  that  Court.  The  companies  charged 
would  pay  each  one-seventeenth  part  of  the  petitioners' 
costs. 

iVbfe.— See 
Be  Moulsey,  4  K.  &  J.  86  n.  ; 
Be  Metford,  8  W.  B.  634 ;  6  Jur.  (n.  s.)  796. 
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Davenport  v.  Goldbebo^ 

and 
Davenport  v.  Pbillifsw 


Practice — FaterU— Granting  Issues. 

Where  a  pcUentee  kaa  once  stteeesefiUhj  mcnrUatned  the 
validity  of  his  patent  in  a  trial  before  a  jury ,  this  Court 
trill  notf  on  the  application  of  the  defendants^  direct 
the  usual  issues  astotTie  novelty  of  the  invention  or  the 
sufficiency  of  the  specification  to  he  tried  before  a  Jury,  un- 
less the  defendants  have  distinctly  raised  swh  questions  by 
(heir  answer,  or  unless  it  shall  appear  to  the  Court,  at  the 
hearing  of  the  cause,  that  such  issues  ought  to  he  granted. 

Where  a  patentee  had  (Stained  a  verdict  at  Law  upon 
an  cu:tio7i  brought  by  him  against  a  person  uJho  had 
infringed  his  patent,  and  where  the  same  patentee  had 
obtained  a  verdict  on  the  usual  issues  directed  by  this 
Court  in  a  suit  brought  by  him  against  another  person  for 
infringement,  and  where,  in  a  suit  brought  by  the  same 
patentee  against  a  third  party  for  infringeinent,  the  de- 
fendant had  denied  the  infringement  by  his  affidavits  in 
such  a  manner  that  the  plaintiff  had  not  ventured  to  move 
for  an  interlocutory  injunction,  but  the  defendant  had  not 
distinctly  denied  the  want  of  novelty  of  the  invention, 
or  the  sufficiency  of  the  speeifieaiion,  by  his  answer,  and 
the  plaintiff  had  given  notice  of  motion  for  a  decree,  the 
Court,  on  the  application  of  the  defendant,  directed  an 
issue  as  to  the  infringement  to  be  tried  before  a  jury  at 
the  same  time  as  the  motion  for  decree  came  on,  but 
refused  to  direct  any  other  issues  to  be  tried  ;  and  where 
the  defendant  had  not  denied  infringement  by  (^fidamt 
the  Court  rtftised  to  direct  an  issue  ostoiL 

Davenport  v.  Goldberg. 

The  plaintiff  in  this  suit  was  the  owner  of  a  patent 
dated  the  13th  of  November,  1851,  for  improvements 
in  the  manufiictore  of  chenille  and  other  piled  fabrics. 
After  several  years*  enjoyment  of  his  patent,  he  sus- 
pected that  several  persons  were  infringing  his  patent, 
and  in  November,  1860,  he  caused  notices  to  be  served 
upon  them,  warning  them  from  doing  so.  He  then 
took  proceedings  at  Law  against  Messrs.  Richards, 
two  of  the  infringers,  and  the  action  was  actively  pro- 
secuted and  actively  defended.  The  action  was,  after 
a  lengthened  litigation,  brought  to  a  termination,  and 
the  plaintiff  obtained  judgment,  establishing,  as 
between  himself  and  the  other  parties  to  the  record, 
the  validity  of  the  patent,  and  the  fact  of  the  infringe- 
ment by  Messrs.  Bichards.  Subsequently,  in  the 
latter  part  of  1862,  the  present  plaintiff  filed  his  bill 
against  Jepson,  another  person  who,  as  he  alleged,  had 
infringed  his  patent.  In  the  suit  of  Davenport  v. 
Jepson  (1  N.  R  178,  307,  471),  the  usual  issues  rais- 
ing the  questions  as  to  prior  user,  sufficiency  of  the 
specification,  infringement,  and  whether  the  grantees 
of  the  letters  patent  were  the  inventors  of  the  new 
manufacture,  were  tried  before  Wood,  V.-C,  with  the 
assistance  of  a  jury.    The  jury  could  not  agree,  and 


were  discharged  without  giving  a  verdict,  so  that  it 
became  necessary  to  try  the  same  issues  before  inotber 
jury.  The  defendant  Jepson  did  not  appetr  on  the 
second  trial,  and  the  jury,  after  hearing  the  plaintilTs 
evidence,  found  a  verdict  for  him  on  all  the  isiies. 

The  present  suit  of  Daoenport  v.  Goldberg  was  insfci- 
tated  by  Davenport  against  Goldberg  and  others,  in 
respect  of  an  alleged  infringement  of  the  plaintilTB 
letters  patent. 

The  plaintiff  gave  notice  of  an  interlocutory  appli- 
cation (which  he  afterwards  abandoned)  for  an  injane- 
tion.     He  then  gave  notice  of  motion  for  a  decrea 

The  defendant,  pending  the  notice  of  motion  for 
decree,  gave  notice  of  motion  for  the  trial  oC  issoei 
before  the  Court  and  a  special  jury,  and  for  inspection 
of  the  plaintiff's  machines  ;  the  form  of  the  iasote 
being  the  same,  mutatis  mutandis,  as  that  of  the 
issues  in  Davenport  v.  Jepson,  1  N.  R.  808. 

BoU,  Q.C.,  Karslake,  and  T.  Asian,  for  the  de- 
fendants. 

So  far  as  the  question  of  infringement  is  concerned, 
this  is  quite  a  different  case  from  anything  which  has 
gone  before,  and  we  are  entitled  to  have  it  tried  before 
a  jury. 

The  novelty  of  the  invention  has  not  been  finally 
established  against  the  world  at  large,  although  the 
Court  might,  after  the  long  user  that  the  plaintiff  has 
enjoyed,  and  the  verdict  which  he  has  obtained  at 
Law,  have  assumed  it  to  have  been  established  for  ^fl 
purposes  of  a  mere  interlocutory  application.  Erea 
after  a  full  trial,  a  new  defendant  is  not  precluded  firom 
raising  the  same  defence  of  want  of  novelty,  and  from 
having  it  tried  again  before  a  jury.  It  may  be  the  caw, 
that  some  prior  user,  unknown  to  a  defendant  in  the 
former  trial,  may  since  have  been  discovered.  A  trial  only 
concludes  the  case  as  between  the  parties  on  the  recori 

Having  these  issues  tried  before  a  jury,  will  not 
necessarily  cause  any  delay. 

[Here  Wood,  V.-C,  intimated  that  he  was  not  inclined 

at  present  to  direct  any  issue  to  be  tried  before  a  jnry  as 

I  to  the  question  of  novelty,  leaving  the  propriety  of 

'  his  directing  such  an  issue  to  be  aigoed  on  the  motion 

for  decree.] 

WilUock,  Q,C.,  Bardy,  and  Webster,  fortheplatotiff, 
did  not  make  any  objection  to  the  course  proposed 
'  to  be  taken  on  the  question  of  infringement ;  bat  ob- 
jected to  the  other  proposed  issues  being  sent  to  a  jnry. 

ReU,  (IC,  in  reply,  contended  that,  unless  all  the 
issues  were  on  the  record,  the  defendants  would  be 
placed  in  difficulty  in  the  event  of  an  appeal  to  the 
House  of  Lords.  The  issues  as  to  the  novelty  and  as 
to  the  specification,  ought  to  be  placed  on  the  record, 
even  if  they  were  to  be  tried  by  the  Court  itseH  with- 
out the  aid  of  a  jury. 

Wood,  V.-C,  said :  The  comw  taken  by  the 
plaintiff  was  such  as  to  satisfy  him  that  thsie  wis  & 
rsal  question  to  try  as  to  the  infringement    Hswtf 
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of  opinion  that  where  the  rights  of  patentees  on  the 
one  hand,  and  of  the  public  on  the  other  hand,  were 
concerned,  and  where  the  defendant  had  raised  such  a 
case  by  his  affidavits  that  the  plaintiff  did  not  venture 
to  move  for  an  interlocutory  injunction,  the  question 
ought  to  be  tried  by  a  jury.  For  a  similar  reason  he 
should  not,  in  the  present  state  of  the  cause,  direct 
any  issues  as  to  the  question  of  novelty,  or  as  to  the 
specification,  as  the  defendants  had  not  raised  these 
questions  by  their  answer.  Suppose,  for  the  sake  of 
argument,  that  the  plalntifiF  should  succeed  on  the 
question  of  infringement,  in  what  a  condition  would 
he  be  placed  if  he  were  forced  to  go  on  trying  these 
issues  over  and  over  again  against  every  person  who 
infringes  his  patent  ?  It  was  open  to  any  person  who 
wished  to  dispute  the  novelty  of  the  patent  to  bring 
a  scire  facias.  The  cause  would  be  heard  on  motion 
for  decree,  on  all  the  questions,  except  that  of  infringe- 
ment,— as  to  which  he  should  direct  an  issue  to  be  tried 
before  a  jury  at  the  hearing  of  the  motion  for  decree, 
when  it  would  bo  competent  for  the  defendants  to 
satisfy  him  whether  he  ought  to  direct  an  issue  on  these 
other  questions. 

Minute, — ^The  motion  for  decree  to  come  on  at  the 
same  time  as  the  issue  for  infringement  which  is 
to  be  tried  by  a  jury.  The  plaintiflf  to  deliver  parti- 
culars of  breaches.  The  defendant,  within  fourteen 
days,  to  serve  notice  to  the  plaintiff  where  and  in 
whose  possession  any  machine  relied  upon  by  the 
defendant  as  being  the  machine  by  which  chenille  has 
been  manufactured,  can  be  inspected.  The  plaintiff, 
his  scientific  witnesses^  &c.,  to  be  at  liberty  within 
fourteen  days,  to  serve  the  defendants  with  notice  of 


their  desire  to  inspect  such  machine,  and  within  seven 
days  after  the  notice,  the  plaintiff  to  be  at  liberty 
to  inspect  accordingly.  And  within  fourteen  days 
after  the  inspection  by  the  plaintiff,  or  default  by 
him,  the  defendants  to  be  at  liberty  to  inspect  the 
plaintiff  *s  machines  on  giving  three  days^  notice — ^the 
machines,  both  of  plalntiff^s  and  defendants',  to  be 
put  at  work  on  such  inspection.  I'he  plaintiff  and 
defendants  to  be  at  liberty  to  take  samples  of  the 
chenille  made  by  such  machines.  The  samples  to  be 
taken  and  affidavits  to  be  filed  within  a  fortnight. 
With  liberty  to  apply  to  summon  a  jury,  and  to  fix  a 
day  for  hearing  the  motion  for  decree  and  the  trial, 
the  witnesses  to  be  cross-examined  in  Court.  The 
evidence  of  the  defendant  to  be  closed  within  a 
fortnight  The  plaintiff  to  have  a  week  to  file 
answer  in  reply.  A  special  examiner  to  be  named  at 
Chambers  to  go  to  Lyons  to  examine  witnesses  as  to 
the  matters  to  be  tried  before  the  jury. 


Davenport  v,  Philups. 

This  was  a  suit  by  the  same  plaintiff  aa  in  Davenport  r. 
Chldberg,  against  another  person  who,  as  was  aU^ged, 
had  infringed  the  patent. 

WUlcock,  Q.  a,  Hardy,  and  Webster,  for  the  plaintiff. 

Cfiffard,  Q.  (?.,  and  JET.  HvmpkreySj  for  the  defendant. 

Wood,  Y.-C,  refused  to  direct  the  usual  issue,  as  to 
iuMngement,  to  be  tried  by  a  jury  until  such  affidavits 
should  be  filed  as  would  convince  him  that  there  was 
a  real  question  to  try. 


COMMON   LAW. 


^  ^'  \  BiDDLB  V.  Bond. 

25  Feb.  1865.     3 


23  Jan.,  25  Feb.  1865, 

Principal  and  AgerU — Bight  of  Bailee  to  set  up 
jus  tertii  against  Bailor, 

Although  the  bailor  of  goods  haw  cotm  by  the 
baiUd  goods  tortiously  only,  and  not  by  fraud, 
his  bailee  is  not  estopped  from  setting  up,  in  an- 
svoer  to  an  action  against  him  by  ike  bailor,  the 
title  of  the  real  owner,  where  the  bailee  defends 
upon  the  right  and  title  and  by  tsuthority  of  such 
real  owner. 

Plaintiff  illegally  distrained  upon  the  goods  of  B, 
and  delivered  them  to  defendaTU,  an  auctioneer,  to  sell. 
Defendant  reeevoedfrom  R  notice  thai  the  distress  was 
void,  and  that  he  must  not  sell  the  goods,  or,  if  he  had 
sold  them,  that  he  must  retain  the  proceeds  for  B.    De- 


fendant had  sold  (he  goods,  but  he  withheld  thepro- 
ceedsfrom  his  principal,  the  plaintiff: — 

Held,  (hat  to  an  action  brought  by  the  plaintiff  for 
not  accounting,  and  for  money  had  and  received,  defen* 
dant  could  set  up  the  title  of  It,  if  he  defended  upon 
(he  right  and  title  and  by  (he  authority  ofR,  (hough 
he  had  not  paid  over  the  proceeds  to  R,  and  aUhough 
the  distress  whereby  plaintiff  obtained  the  goods  was 
tortious  only,  and  not  fraudulent. 

This  was  an  action  by  principal  against  agent.  The 
declaration  contained  two  counts ;  the  first  in  assump- 
sit for  not  accounting ;  second,  for  money  had  and 
received. 

Pleas— to  first  count,  non-assumpsit;  to  second 
count,  never  indebted. 

The  following  were  the  facts  : 

The  plaintiff  Biddle,  levied  a  distress  upon  the 
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goods  of  one  Bobbins  for  alleged  arrears  of  rent  In 
fact,  no  rent  was  due,  nor  ever  had  been  due,  from 
Bobbins,  between  whom  and  the  plaintiff  there  was  no 
relation  of  landlord  and  tenant,  but,  on  the  contraiy, 
an  agreement  for  the  purchase  of  the  premises. 
Plaintiff  having  removed  the  distrained  chattels,  sent 
them  to  defendant.  Bond,  an  auctioneer,  with  instruc- 
tions to  sell  them  by  auction.  A  notice  was  sent  by 
Bobbins  to  defendant  apprising  him  that  the  goods 
had  been  wrongfully  taken,  and  requesting  him  not 
to  sell,  and,  if  he  had  already  sold,  not  to  pay  over  to 
plaintiff  the  proceeds  of  the  sale.  The  goods  were 
sold,  but  defendant  refused  to  pay  over  to  plaintiff  the 
proceeds  of  the  sale.  Thereupon  this  action  was 
brought,  and  was  tried  before  Willes,  J.,  at  Guildford 
Summer  Assizes,  1864,  when  the  above  facts  were 
proved.  The  jury  found  that  the  distress  was 
illegal.  The  verdict  was  entered  for  plaintiff,  his 
Lordship  reserving  leave  to  defendant  to  move  to 
enter  the  verdict  for  him,  if  the  Court  above  should 
be  of  opinion  that  he  was  entitled  to  set  up  as  against 
the  plaintiff,  his  principal,  the  right  of  the  real 
owner  as  a  defence. 

A  rule  was  obtained  accordingly,  in  Michaelmas 
Term,  by  Parry,  Serji,  (with  him/.  Morgan  Howard), 

Thruppf  now  showed  cause. 

The  plaintiff  is  entitled  to  the  proceeds  of  the 
goods,  because  the  defendant  is  not  at  liberty  to  set  up 
the  ju8  iertii.  The  defendant  was  simply  the  plain- 
tiff's agent. 

[CocKBURN,  C.J. — How  can  you  claim  money  for 
goods  to  which  you  have  no  right  ?  The  defendant 
might  have  an  action  of  trover  brought  against  him 
by  the  true  owner.  ] 

The  defendant  ought  then  to  have  interpleaded. 
An  agent  can  only  set  up  the  jus  terlii  against  his 
principal  in  the  case  of  fraud  on  the  part  of  the 
principal, 

Smith's  Mercantile  Law,  125  (5th  ed.). 
Hardman  v.  Wilooek,  9  Bing.  882  n. 
The  present  case  ia  an  attempt  to  extend  the  doc- 
trine in  Hardman  v.  Wilcoek,  aod  to  narrow  the  rule 
of  estoppel  between  principal  and  agent 
The  only  exception  to  this  rule  is  shown  in 
Shenilan  v.  The  New  Quay  Company^  4  C.  B. 
(N.  8.)  650  ;  28  L.  J.  C.  P.  68  ; 
where  Willes,  J.,  said,  that  it  was  the  obligation  on 
the  defendants  as  carriers,  to  receive  and  carry  the 
goods,  which  gave  them  the  right  to  set  up  the  jus 
tertii.     *'  The  law  ought  equally  to  protect  the  defen- 
dants  against   the  pseudo-owner,  from  whom  they 
could  not  refuse  to  receive  the  goods,  in  the  present 
event  of  the  real  owner  claiming  the  goods,  and  their  ' 
being  given  up  to  him. "    In 

Cheesman  v.  Exall,  6  Bxch.  341, 
it  was  laid,  down  that  a  pledgee  might  set  up  thejils 
tertii  against  the  pledgor,  where  pledgor  fraudulently, 
and  in  order  to  avoid  an  execution,  pledged  the  goods 


'  which  really  belonged  to  third  parties.    Here  there  is 
\  no  fraud.    The  rule  is,  that  it  is  only  where  there 
is  a  purchase  which  is  fraudulent  on  the  part  of  the 
buyer,  that  no  property  passes. 

[Blackburn,  J. — ^There  have  been  many  dedsiona, 
especially  recently  in  tliis  Court,  that  where  there  is 
fraud  the  property  passes,  but  the  contract  is  voidable 
at  the  option  of  the  defrauded  party.     And  see 

Loady.  Orem,  15  M.  &  W.  219,  per  Parke,  B. ; 
and 

WhiU  V.  Cfarden,  10  C.  B.  926 ;  20  L.  J.  C.  P. 
166.] 
The  estoppel  which  prevents  an  agent  from  dis. 
puting  the  title  of  his  principal,  and  setting  up  a 
jus  terUi,  is  founded  on  the  analogy  to  the  law  of 
landlord  and  tenant  This  is  like  the  case  of  a  teiunt 
refusing  to  pay  his  rent  to  his  landlord  because  it  ii 
demanded  by  a  mortgagee,  without  showing  that  he 
has  in  fact  paid  it  to  the  mortgagee.  It  is  quite  clesr 
that  he  cannot  plead  a  mere  notice  from  a  mortgagee 
to  an  action  by  the  landlonl, 

Wilton  y.  Dunn,  17  Q.  B.  294  ;  21  L.  J.  Q.  B.  60; 
Hickman  v.  Machin,  4  H.  A  N.  716. 
The  defendant  has  not  in  fact  set  up  theyt»  terHi 
He  has  retained  the  proceeds  of  the  goods,  and,  to  aa 
action  by  the  true  owner,  may  set  up  the  plaintiff's 
right,  so  that  he  may  set  both  parties  at  defiance,  aui 
keep  the  money. 

There  is  no  hardship  on  the  defendant,  for  he  oaght 
to  have  interpleaded.  There  is  no  hardship  on  the 
true  owner,  for  he  might  have  replevied.  Hia  sub- 
mitting to  the  distress  almost  amounts  to  an  admissioD 
of  his  tenancy  under  the  plaintiff. 

Parry,  Serjt.,  and  /.  Morgan  Howard,  signed  in 
support.  The  distress  was  fraudulent  on  the  part  of 
the  plaintiff,  for  he  knew  that  so  far  from  there  being 
a  tenancy,  he  had  sold  the  house  to  the  tenant 

[Blackbukn,  J.— The  fraud  does  not  appear  from 
the  reservation  or  the  Judge's  notes.] 

At  all  events  it  was  tortious,  and  Story  on  Agency, 
§  217  (4th  ed.),  citing,  Hardman  v.  WUoock,  («*» 
suprd) ;  Taylor  v.  Plumer,  (3  M.  &  S.  562)  ;  Wilton  t. 
Anderton,  (1  B.  &  Ad.  450),  lays  it  down  that  an 
agent  may  set  up  the  adverse  title  of  a  third  peison 
against  his  principal,  "where  the  principal  has  ob- 
tained the  goods  fraudulently,  or  torUously  from  snch 
third  person." 

[CocKBUBN,  C.J. — It  is  very  hard  upon  the  plaintiff 
if  he  has  to  pay  damages  to  the  real  owner  for  the 
illegal  distress,  and  yet  has  not  the  proceeds  of  tlu 
goods  to  re-imburse  himself.] 

He  is  a  wrongdoer  and  ought  to  be  liable  to  the  leal 
owner  in  damages  in  respect,  stall  events,  of  the  1^ 
injury.  Here  the  defendant  would  be  liable  to  the 
true  owner  in  tort,  or  waiving  the  tort,  for  moaey 
had  and  received.  The  agent  could  not  saooeBsfoQj 
set  up  the  authority  of  his  principal,  in  annwlosn 
action  by  the  real  owner, 
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Story  on  Agency,  s.  312  (4th  ed.) ; 
Farebrother  v.  Anatey,  1  Campb.  342  ; 
Adamson  y.  JarviSf  4  Bing.  66  ; 

[CocKBURN,  C.J. — Bttt  the  real  owner  haa  also  a 
right  of  action  against  the  principal,  the  plaintiff.] 

No  donbt ;  but  plaintiff  incurs  this  by  his  oynx 
wrongful  act.  If  the  real  owner  prefers  to  sue  the 
defendant,  ho  may. 

If  the  plaintiff's  contention  is  right,  the  defendant 
is  liable  both  to  the  plaintiff  and  the  real  owner  for 
the  same  goods  or  money. 

Defendant  has  in  fact  attorned  to  the  real  owner, 
and  the  proceeds  are  money  in  his  hands  received  to 
the  use  of  the  real  owner. 

[CocKBUBN,  C.J. —Yon  say  the  facts  here  show 
that  the  defendant  has  done  what  is  equivalent  to 
handing  over  the  money  to  the  real  owner.] 

Yes  ;  the  defendant  refuses  to  pay  over  the  money 
to  hitf  principal,  and  acquiesces  in  the  notice  from  the 
real  owner,  and  must  be  taken  to  be  defending  in  his 
interest.  That  is  the  reasonable  inference.  And 
under  no  circumstances  could  defendant  be  a  gainer, 
for  he  is  liable  to  the  real  owner  for  the  proceeds. 

[CocKBURN,  C.J. —When  the  action  was  brought, 
and  the  jus  iertii  was  set  up,  you  did  not  know  that 
the  distress  was  illegal     That  fact  was  proved  at  the^ 
trial,  not  before.] 

But  defendant  was  entitled  to  rely  npon  establish- 
ing the  wrongful  distress  if  he  were  suecl ;  and  having 
done  this,  the  result  justifies  him  if  he  be  right  in 
I)oint  of  law. 

Defendant  being  liable  to  the  real  owner  in  tort, 
could  be  sued  for  money  had  and  received, 
NeaU  V.  Harding,  6  £xch.  349  ; 
Jiogers  v.  Maw,  15  M.  &  W.  448. 

[Blackburn,  J.— You  may  take  that  for  granted.] 

Then  it  follows  of  necessity  that  the  defendant  may 
set  that  up  as  a  defence  to  an  action  by  the  plaintiff, 
Allen  V.  Hopkins,  13  M.  &  W.  94  ; 
BeUehj  v.  lUed,  4  Q.  B.  511 ; 
Story  on  Bailments,  s.  102  (5th  ed.). 

Cur.  adv.  vtiU. 

25  Feb.  1865. 

Blackburn,  J.,  read  the  judgment  of  himself, 
Cockburn,  C.J.,  andMsLLOR,  J.— Inthiscase,  which 
was  tried  before  my  Brother  Willes,  the  verdict 
was  directed  to  be  entered  for  the  plaintiff  for 
44/.  128.  6d.,  with  leave  to  move  to  enter  the  verdict 
for  the  defendant,  this  Court  to  have  power  to  amend 
the  pleadings  in  any  manner,  and  to  draw  inferences 
of  fact  My  brother  Parry  obtained  a  rule  niri  ac. 
cordingly,  which  was  argued  before  my  Lord,  my 
Brother  Mellor,  and  myself,  in  last  term,  when  the 
Court  took  time  to  consider  of  their  judgment.  From 
the  Judge's  notes  it  appears  that  goods  which  belonged 
to  one  Bobbins,  were  sei2ed  by  the  plaintiff  under  a 
distress  for  rent  of  a  house  alleged  to  have  been 
demised  by  the  plaintiff  to  Bobbins.  The  goods  had 
been  removed  by  the  plaintiff,  and  delivered  by  him 


to  the  defendant  to  sell  as  his  (the  plaintiff's) 
auctioneer,  and  the  defendant  proceeded  to  sell  them 
in  the  ordinary  way.  When  the  sale  was  about  to 
begin.  Bobbins  served  a  notice  on  the  defendant  that 
the  distress  was  void,  as  the  relation  of  landlord  and 
tenant  did  not  exist  between  him  and  the  plaintiff, 
and  that  there  was  no  rent  in  arrear,  and  by  the  notice 
Bobbins  required  the  defendant  not  to  sell  the  goods, 
or,  if  he  had  sold  them,  to  retain  the  proceeds  for  him, 
Bobbins.  The  defendant  proceeded  to  seU  the  goods ; 
but  we  think  that  the  inference  from  the  evidence  is 
that  he  did  this  only  because  the  notice  was  served  so 
late  that  he  had  not  time  to  make  any  inquiries  before 
the  sale  came  on.  He  received  the  proceeds  of  the 
sale,  but  refused  to  pay  them  over  to  the  plaintiff. 
He  did  not  pay  the  proceeds  to  Bobbins,  but  from  the 
evidence  of  Bobbins,  who  was  called  as  a  witness  at 
the  trial,  we  draw  the  inference  of  fact  that  the  defen- 
dant withheld  the  proceeds  from  the  plaintiff,  and 
defended  this  action,  relying  on  the  right,  and  by  the 
authority  of  Bobbins,  and  not  hostilely  to  him. 

It  appeared  on  the  trial  that  the  relation  between 
the  plaintiff  and  Bobbins  was  not  that  of  landlord  and 
tenant,  but  of  vendor  and  vendee ;  and  consequently 
that  the  distress  was  altogether  void  and  tortious. 
The  question,  therefore,  comes  to  be  whether,  under 
such  circumstances,  the  defendant  can  set  up  the  jus 
Urtii  or  not ;  and  we  are  of  opinion  that  he  can  do  so, 
and  consequently  that  the  rule  to  enter  the  verdict  for 
the  defendant  must  be  made  absolute.  We  do  not 
question  the  general  rule  that  one  who  has  received 
property  from  another  as  his  bailee,  or  agent,  or  servant, 
muHt  restore  or  account  for  that  property  to  him  from 
whom  he  received  it ;  and  we  agree  with  what  is  said 
by  my  Brother  Martin  in  Chusman  v.  ExaU  (6  £xch. 
346),  that  "  there  are  numerous  cases  in  connection 
with  wharfs  and  docks  in  which,  if  the  party  entrusted 
with  the  possession  of  property  were  not  estopped 
from  denying  the  title  of  the  person  from  whom  he 
received  it,  it  would  be  difficult  to  transact  commercial 
business."  But  the  bailee  has  no  better  title  than  the 
bailor,  and  consequently,  if  a  person  entitled,  as 
against  the  bailor,  to  the  property  claims  it,  the  bailee 
has  no  defence  against  him  ;  Wilson  v.  Anderton  (IB. 
&Ad.  450.). 

Such  was  the  position  of  the  defendant  in  the  pre- 
sent case.  If  Bobbins  had  chosen  to  sue  him  in 
trover,  or  waiving  the  tort,  had  sued  for  money  had 
and  received,  the  defendant  would  have  had  no  defence. 
He  was,  therefore,  compelled  to  yield  to  Bobbins* 
claim,  and  it  would  certainly  be  a  hardship  on  him  if, 
without  any  fault  of  his  own,  the  law  left  him  without 
any  defence  against  the  plaintiff  for  so  yielding.  We 
do  not,  however,  think  that  such  is  the  law. 

Several  cases  were  cited  on  the  argument  at  the  bar, 
and  more  might  have  been  cited,  such  as  Stonard  v. 
Dunkin  (2  Campb.  344),  Oosling  v.  Bimie  (7  Bing. 
339),  Havxs  v.  WaUon  (2  B.  ft  C.  540),  in  which  a 
bailee,  who,  by  attorning  to   a  purchaser   of  the 
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goods,  has,  in  effect,  represented  to  him  that  the 
property  has  passed  to  him  (though  sach  was  not 
the  fact),  and  has  thereby  induced  him  to  alter 
his  position,  and  pay  the  price  to  his  vendor,  has 
been  held  estopped  from  denying  the  property  of  the 
person  to  whom  he  has  thus  attorned,  by  setting 
up  a  title  in  a  thiid  person  inconsistent  with  the  repre- 
sentation on  which  he  had  induced  the  plaintiff  to 
act.  We  in  no  way  question  that  those  cases  were 
rightly  decided  ;  but  in  all  these  cases  the  estoppel 
proceeded  on  the  representation,  which  was  analogous 
to  a  warranty  of  title  for  good  consideration  to  the 
purchaser.  Now,  in  the  ordinary  class  of  bailments, 
such  as  the  present,  the  representation  is  by  the  bailor 
to  the  bailee,  that  he  may  safely  accept  the  bailment ; 
and,  so  far  as  any  weight  is  to  be  given  to  the  repre- 
sentation, it  makes  against  the  estoppel.  This  is 
pointed  out  by  Parke,  B.,  in  Cheesman  v.  Exall 
(6  ExcL  344)j  in  the  case  of  a  pledge,  and  is  indi- 
cated as  one  of  the  grounds  on  which  the  judgment  of 
the  Common  Pleas  proceeded  in  Sheridan  v.  New 
Quay  Company  (4  C.  B.  (x.  s.)  649,  650),  which  was 
the  case  of  a  carrier.  The  position  of  an  ordinary 
bailee,  where  there  has  been  no  special  contract  or 
representation  on  his  part,  is  very  analogous  to  that  of 
a  tenant  who,  having  accepted  the  possession  of  land 
from  another,  is  estopped  from  denying  his  landlord's 
title ;  but  whose  estoppel  ceases  when  he  is  evicted  by 
title  paramount.  This  was  decided  as  early  as  the  44 
Eliz.  in  Shelbury  v.  Scotsford  (Yelv.  22).  There,  the 
plaintiff  sued  in  assumpsit  against  the  bailee  of  a 
horse,  for  the  breach  of  his  contract  to  re-deliver  it. 
The  defendant  pleaded  that  J.  S.,  the  true  owner  of 
the  horse,  took  it  from  the  defendant.  After  verdict 
for  the  defendant,  the  plaintiff  moved  in  arrest  of  judg- 
ment, but  "by  Fenncr  and  Telverton,  contrd :  for  the 
matter  alleged  by  the  defendant  does  in  law  discharge 
the  promise,  by  reason  of  the  former  property  of  the 
horse  in  J.  S.,  and  then  it  is  as  an  eviction  of  the 
horse  out  of  the  defendant's  possession,  which  dis- 
charges the  promise,  as  well  as  an  eviction  of  the  lessee 
for  years  discharges  all  rents,  bonds,  and  covenants,  in 
any  sort  depending  upon  the  interest." 

In  WUson  v.  AnderUm  (1  B.  &  Ad.  457),  Little- 
dale,  J.  (without  referring  to  SMhiry  v.  Scotrford, 
but  evidently  having  it  in  his  mind),  states  the  law  to 
the  same  effect.  And  accordingly  in  Hardman  v. 
Wilcocky  in  Cheesman  v.  EacaJl,  and  in  Sheridan  v. 
New  Quay  Company  a  bailee  was  permitted,  under 
circumstances  similar  to  the  present,  to  set  up  the 
jtis  tertii.  It  is  true,  that  in  the  two  first  of  these  cases 
the  plaintiffs  had  obtained  the  goods  by  a  fraud  upon 
the  person  whose  title  was  set  up  ;  whUst  in  the  pre- 
sent case  there  is  nothing  in  the  evidence  to  show  that 
the  plaintiff,  though  a  wrong-doer,  did  not  honestly 
believe  that  he  had  the  right  to  distrain.  But  we  do 
not  think  that  this  circumstance  alters  the  law  on  the 
subject.  The  position  of  the  baUee  is  precisely  the 
■ame,  whether  hia  bailor  was  honestly  mistaken  as  to 


the  rights  of  the  third  person,  or  fraudulently  acting 
in  derogation  of  them. 

We  think  that  the  true  ground  on  which  a  bsilee 
may  set  up  the  Jus  tertii  is  that  indicated  in  SheUmry 
V.  Scotsford  {loc,  cU.\ — ^viz.,  that  the  estoppel  ceases 
when  the  bailment  on  which  it  is  founded  is  deter- 
mined by  what  is  equivalent  to  an  eviction  by  title 
paramount.  It  is  not  enough  that  the  bailee  has  be- 
come aware  of  the  title  of  a  third  person.  We  agree 
in  what  is  said  in  BeUdy  v.  Reed  (4  Q.  B.  517) :  that 
"  to  allow  a  depositary  of  goods  or  money,  who  has 
acknowledged  the  title  of  one  person,  to  set  up  the 
title  of  another  who  makes  no  claim,  or  has  abandoned 
all  claim,  would  enable  the  depositary  to  keep  for 
himself  that  to  which  he  does  not  pretend  to  have  any 
title  in  himself  whatsoever."  Nor  is  it  enough  thtt 
an  adverse  claim  is  made  upon  him,  so  that  he  may  be 
entitled  to  relief  under  an  interpleader.  We  asseat  to 
what  is  said  by  Pollock,  C.B.,  in  Thome  v.  TilhiT^ 
(3  H.  &  N.  537  ;  27  L.  J.  Er.  407),  that  a  bailee  can 
set  up  the  title  of  another  only  "if  he  defends  upon 
the  right  and  title,  and  by  the  authority  of  that  per- 
son." Thus  restricted,  we  think  the  doctrine  is  sup- 
ported  both  by  principle  and  authority,  and  will  not 
be  foimd  in  practice  to  produce  any  inconvenient 
consequences. 

Rule  aJlfmUk, 


C.  P.  1    Farnwoeth  and  Another 

9,  10,  27  Feb.  1865.   J  «,  Hyde. 

Marine  Insurance — Justifiable  Scde  of  Cargo-^ 
No  Notice  of  Abcmdonment — Actual  Total 
Loss. 

Where  a  cargo  is  still  in  specie,  but  the  expsMeof 
fonoarding  it  to  its  destination  loould  exceed  its  valac 
when  soforwarded,  and  ike  waster  rightly  seQs  it  tinder 
urgent  necessity ,  so  that  the  property  passes  from  th€ 
assured,  and  everything  has  been  done  optima  fide /or 
the  benefit  of  all  concemedf  there  may  be  an  actual  total 
loss,  and  no  Tiotice  of  abandonment  is  necessary. 

The  degree  of  imminsnt  danger  which  oonstituies  suck 
urgent  necessity  is  for  the  jury, 

A  ship  vjith  a  cargo  of  timber  was  stranded,  and  » 
danger  of  going  to  pieces.  The  mtuter,  finding  thai  tJu 
cost  of  sending  on  the  timber  to  its  destination  would 
exceed  its  value  there,  sold  it  as  ufell  as  the  A^for  the 
interest  of  all  concerned,  but  gave  the  assured  no  notiu 
of  the  sale  Oil  it  was  completed.  The  jury  found  thai 
the  sale  was  right  and  Tiecessary : — 

Held  (dissentiente  Btles,  J,,  en  the  grownd  (hal, 
consistently  with  the  evidence,  there  would  ham  bee*  a 
margin  of  profit  on  the  timber  at  its  destinatiion),  thai 
the  sale  constituted  an  actual  total  loss  qf  the  tiwsber, 
and  that  no  notice  of  abandonment  was  nooesmry  to  fix 
the  undertpriters. 

Beclaiation  against  an  onderwiittt  mt  •  niaed 
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policy  of  insuranee  on  timber  by  "The  Atoil*'  from 
Quebec  to  Liverpool,  for  a  total  loss. 

Plea.— Payment  into  Court  of  347.  10». 

Beplication  of  damages  ultra,  and  issne  thereon. 

The  p]aiQti£&  were  timber  merchants  at  liTOipooly 
and  the  defendant  underwrote  a  policy  of  insurance 
on  a  cargo  of  timber  for  1507.,  the  plaintifis  being 
indorsees  of  the  bill  of  lading. 

The  policy  expressed  the  goods  to  be  '' valued  at 
1^00/.  on  cargo  of  wood  goods,  as  may  be  declared 
and  valued  hereafter;**  and  the  goods  were  subse- 
quently declared  at  2,5007.  "The  Avon,"  with  the 
cargo  of  timber  on  board,  sailed  from  Quebec  under 
the  charge  of  a  pilot,  on  the  voyage  insured,  on  the 
20th  of  November,  1861 ;  and  on  the  2nd  of  December 
she  took  the  ground  at  a  place  called  the  Brandy  Pots, 
about  ninety  miles  from  Quebec,  and  unshipped  her 
rudder.  She  subsequently  floated  off  with  the  tide, 
but,  as  she  made  a  good  deal  of  water,  the  master  ran 
her  on  a  mud  bank  for  the  purpose  of  ascertaining  the 
damage  don^,  and,  if  possible,  reahipping  the  rudder. 
All  efforts  to  ship  the  rudder,  however,  proved  fruit- 
less, and  as  the  ice  was  rapidly  closing  round  her,  the 
master  telegraphed  to  Quebec  for  a  steamer  to  tow  her 
back  there,  but  could  not  get  one,  as  the  tugs  were 
laid  up  for  the  season,  the  St.  Lawrence  being  closed 
from  December  to  ApnL 

On  the  8th  of  December,  the  master  wrote  to  his 
owner's  agent  in  Quebec,  informing  him  of  the  position 
of  the  ship,  and  accordingly  Messrs.  Cotman  k  Kesbit, 
ship-builders,  were  sent  to  survey  her.  They  visited 
her  on  the  10th  and  16th  of  December,  and  on  their 
advice  the  crew,  with  a  few  exceptions,  were  taken 
back  to  Quebec  and  discharged. 

After  this  the  weather  increased  in  violence,  and  the 
ship  drifted  from  the  mud  bank,  and  became  lodged 
amongst  rocks  and  booldtrs.  The  ice  having  been 
cleared  away  from  her  stem,  Cotman  k  Netbit  again 
surveyed  her  on  the  16th  of  January,  1862,  and  con- 
demned her  as  a  wreck.  In  their  opinion  the  cost  of 
repairing  her  would  exceed  her  value  when  repaired ; 
there  was  danger  of  her  being  carried  away,  with  her 
cargo,  by  the  ice  ;  it  was  impossible  then  to  trans-ship 
the  cargo;  andthecostof  landing  it  during  the  winter 
would  exceed  its  value ;  and  therefore  they  recom- 
mended that  the  sh^  and  caigo  should  be  sold  where 
they  were.  Their  report,  embodying  the  above 
opinions,  was  submitted  to  Mr.  Fry,  Lloyd's  agent  at 
Quebec,  and  he  dissented  from  it,  and  advised  that 
the  ship  and  cargo  should  be  left  aa  they  were  till  the 
spring,  on  the  chance  of  the  ship  then  floating  off. 
The  ship  was  accordingly  left  as  she  lay,  and  at  the 
end  of  April  a  fresh  survey  was  made  of  both  ship  and 
cargo  by  Messrs.  Coker  &  V alin.  They,  on  the  2nd  of 
Jf  ay,  came  to  the  conclusion  that  there  was  but  little 
chance  bf  getting  the  ship  ofi,  and  that  if  she  was  got 
off  she  would  not  be  worth  repairing ;  that  trans-ship* 
xnent  of  the  caxgo  would  be  difficult,  costly,  and  dan- 
gerous, aa  it  was  unlikely  a  ship  could  be  obtained  for  i 


the  purpose,  and  if  one  was  obtained  she  would  have 
to  lie  nearly  two  miles  from  ''The  Avon  ;  *'  and  that 
to  raft  the  timber  aahore  and  get  it  to  the  railway 
would  be  very  expensive,  and  would  involve  a  loss  of 
some  considerable  part  of  the  timber ;  and  therefore 
under  the  circumstances,  they  recommended  that  the 
ship  and  cargo  should  be  sold  together  as  they  lay. 

Accordingly  on  the  7th  of  May,  the  ship,  cargo,  and 
stores  were  sold  in  three  separate  lots,  the  ship  fetch- 
ing 3497.  68.  4dL,  and  the  caigo  6167.  8i. ;  but  the  nett 
proceeds  of  the  caigo^  after  deducting  the  expenses 
of  the  sale,  amounted  only  to  5767.  19a.  2d, ;  so 
that,  deducting  this  latter  sum  from  2,5007.,  the  de- 
clared value  of  the  timber,  the  plaintiff's  loss  was 
19237.  Os.  lOd.  No  regular  notice  of  abandonment 
was  given  to  the  underwriters,  and  no  notice  was  given 
to  the  assured  of  the  sale  till  after  it  was  completed. 
The  ship  and  cargo  were  both  purchased  by  Messrs. 
Julien,who  despairing  of  getting  the  ship  off,  began  at 
once  to  dismantle  her;  but  a  few  days  afterwards^ 
taking  advantage  of  a  very  low  tide,  they  stopped  the 
holes  in  her,  and  then,  with  the  aid  of  a  very  high 
tide,  they  got  her  ofi^  and  towed  her  with  her  cargo 
on  board  to  Quebec.  After  repairing  the  ship,  they 
sold  her  at  a  loss ;  but  found  a  purchaser  for  the  caigo 
at  1,4802.  The  original  invoice  price  of  the  cargo  was 
2,2557.  Os:  2(i.,  and  the  price  actually  received  bj 
Messrs.  Julien,  after  allowing  637.  for  timber  lost 
whUe  the  ship  was  stranded,  was  14177. 

Under  these  circumstances  the  plaintiffs  claimed  aa 
for  an  actual  total  loss,  at  the  rate  of  767.  IBs.  10<7.  per 
cent,  on  the  defendant's  subscription,  after  allowing 
for  salvage  ;  and  the  defendant  paid  money  into  Court 
to  cover  a  partial  loss,  at  the  rate  of  237.  per  cent. 

The  action  was  tried  before  Pigott,  B.,  at  liver- 
pool  ;  and  it  appeared  from  the  learned  Judge's  notes, 
that  the  cargo,  taken  at  the  quantity  originally  shipped, 
might  have  been  forwarded  to  Liverpool  with  a  margin 
of  2097.  profit  to  the  owners  beyond  the  estimated  cost 
of  getting  it  there ;  and  that  the  expense  of  getting 
the  cargo  to  this  country,  was  calculated  on  the  quan- 
tity of  timber  originally  shipped ;  but  it  also  appeared, 
that  it  was  left  to  the  jury  to  say,  what  quantity  of 
timber  would  have  been  lost  in  so  trans-shipping  and 
forwarding  it.  The  jury  found  that  the  sale  of  both 
ship  and  cargo  was  justifiable,  and  a  verdict  was 
entered  for  the  plaintifls  for  807.  18«.  Zd,,  the  full 
amount  claimed  by  thembeyond  the  sum  paidinto  Court. 

Edfoard  [Jama,  (2.C,  in  last  Michaelmas  Term, 
obtained  a  rule  to  set  this  verdict  aside,  and  enter  it 
for  the  defendant,  or  for  a  nonsuit,  pursuant  to  leave 
reserved  on  the  grounds,  first,  that  there  was  no  evi- 
dence of  a  total  loss ;  and  secondly,  that  there  was  no 
evidence  of  a  partial  loss  exceediog  the  sum  paid  into 
Court ;  Or  to  reduce  the  damages  to  the  sum  actually 
due  aa  for  a  partial  loss. 

BreUy  Q,C,,  Melliih,  Q.C,  and  C.  JRuuell,  now 
showed  cause. 
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It  was  clearly  necessary  to  sell  the  ship,  and  that  is 
a  material  jioint  in  considering  whether  it  was  right 
to  sell  the  cargo ;  the  surveyors  said  you  must  sell  the 
ship,  and  you  wUl  get  a  much  better  price  by  selling 
both  together.  It  was  not  only  right  to  sell  the  cargo, 
but  to  sell  it  at  that  particular  time,  both  on  account 
of  the  great  expense  of  doing  anything  else  with  it ; 
and  of  the  imminent  danger  of  its  being  lost.  The 
sale  was  justifiable  as  against  the  underwriters  and  all 
parties  concerned.  Notwithstanding  the  existence  of 
the  cargo  in  specie,  there  was  ample  evidence  of  an 
actual  total  loss ;  it  was  a  total  loss  without  notice  of 
abandonment,  as  notice  of  the  necessity  of  the  sale 
and  of  the  sale  itself,  was  given  at  the  same  time. 

RoaeUo  v.  Qumey,  11  C.  B.  176 ;  20  L.  J.  C.  P. 

267. 

There  is  no  question  here  of  what  an  uninsured 

owner  would  have  done  at  the  port  of  distress,  for  the 

case  of  goods  is  not  like  the  case  of  a  ship,  and  there 

is  the  additional  element  of  the  market  at  that  port, 

RHmer  y.  Ringwae^  6  Exch.  263 ;  20  L.  J.  Ex. 
175. 
The  question  1b»  what  a  reasonable  merchant  in  such 
a  position  would  have  done,  and  whether,  under  aU  the 
circumstances,  it  was  in  a  mercantile  sense,  estimating 
cost  and  risk,  practicable  to  send  the  cargo  on.  If  the 
cargo  was  justifiably  sold  at  the  port  of  distress,  and 
no  notice  was  given  to  the  assured  till  the  sal6  was 
complete,  there  was  nothing  for  him  to  abandon  :  the 
sale  was  on  his  behalf,  the  property  passed,  and  he 
would  have  no  opportunity  of  dealing  with  the  goods 
at  alL  The  point  is  to  a  great  extent  without  autho- 
rity, but,  on  principle,  notice  of  abandonment  must 
be  held  unnecessary, 

Roux  V.  Salvador^  8  Bing.  N.  0.  266  ; 

Knight  v.  Faith,  15  Q.  B.  649 ; 

Cambridge  v.  AnderUm,  2  B.  ft  C.  691 ; 

Idle  y.  The  Royal  Exchange  Assurance  Company, 
8  Moo.  115  ;  8.  c.  8  Taunt.  755 ; 

King  v.  Walker,  83  L.  J.  Ex.  825 ; 

1  Amould   on   Marine   Insurance,    241,   §   95 
(ksted.). 

But  even  if  it  was  an  average  loss,  there  is  evidence 
of  loss  beyond  the  sum  paid  into  Court,  though  the 
principle  on  which  an  average  loss,  under  such  circum- 
stances, is  to  be  estimated,  is  even  a  more  unsettled 
point  than  the  last, 

Amould,  990,  §  868  (2nd  ed.) ; 

2  Phillips  on  Insurance,  §  1463  ; 
Stevens  on  Average,  40  (2nd  ed.). 

Edvxjtrd  James,  Q.C.,  and  T.  Jones,  in  support  of 
the  rule. 

The  basis  of  the  argument  on  the  other  side  is  the 
actual  total  loss  of  the  ship,  and  then  they  put  forward 
as  a  necessary  consequence  the  actual  total  loss  of  the 
goods.  "We  deny  the  first  proposition,  and  say  that 
even  if  it  were  so,  the  second  need  not  follow.  The 
ship  was  capable  of  repair,  and  that  being  so,  the  sale 


cannot  be  justified,  and  there  was  no  actual  total  loss 
of  her. 

To  constitute  an  actual  total  loss  of  the  goods,  their 
specific  character  must  be  gone  :  they  were  in  specie, 
and  should  have  been  sent  on,  and  the  costs  of  so 
doing  might  have  been  an  average  loss.  To  constitute 
a  constructive  total  loss  of  the  goods,  the  assured  most 
determine  the  risk  without  an  actual  total  loss.  As 
the  goods  here  might  have  reached  their  destination  in 
specie,  and  there  was  a  chance  of  their  recovery,  there 
should  have  been  a  notice  of  abandonment  to  con- 
stitute a  total  loss, 

Amould,  §  1025  (2nd  ed.) ; 

Fleming  v.  Smith,  1  H.  of  L.  Ca.  513. 

[Skith,  J. — ^The  notice  should  also  be  in  time  to  be 
of  some  use. 

[Eble,  C.J. — Suppose  a  cargo  left  high  and  dry  on 
the  Cannibal  Islands,  where  it  would  not  be  advisabie 
to  go  for  the  purpose  of  taking  it  away.] 

The  sale  is  not  an  essential  in  the  ingredients  which 
go  to  make  a  total  loss. 

If  it  was  an  average  loss,  there  was  no  right  to 
charge  contingent  expenses, 

SbmaH  V.  SteeU,  5  Sco.  K  R.  517. 

Cur.  adv.  vttttL 

27  Feb.  1865. 

Montague  Smith,  J.,  now  deUvered  the  judgment 
of  the  minority  of  the  Court  (viz.,  ErU^  (7./., 
Keating  and  Smith,  J  J  J),  as  foUows  : — 

This  action  was  on  a  policy  on  timber  in  the  ship 
"Avon,"  from  Quebec  to  Liverpool  The  "Avon" 
was  frozen-up  in  the  passage  down  the  St.  Lawxenoe, 
and,  after  survey,  the  ship  and  the  cargo  were  sold  bj 
the  master  to  one  purchaser  at  separate  sales.  At  the 
trial  the  jury  found  in  effect — first,  that  the  sale  of 
the  ship  was  justified,  on  the  ground  that  the  cost  of 
the  repairs  would  have  been  greater  than  the  Talue  of 
the  ship  when  repaired ;  and  secondly,  that  it  was 
right  to  sell  the  cargo,  because  it  was  not  piractieally 
possible,  in  a  mercantile  sense,  to  have  carried  it  to 
its  destination ;  that  is  to  say,  \>ecauae  the  costs  of 
bringing  the  cai^,  added  to  the  amount  of  deprecia- 
tion, would  not  have  left  any  appreciable  margin  of 
profit  to  the  owners.  Upon  these  findings  the  verdict 
was  entered  for  the  plaintiff  for  a  total  loss  ;  and  the 
rule  nisi  to  alter  the  verdict,  and  enter  it  for  a  paitisi 
loss,  on  the  ground  that  there  was  no  evidence  oo 
which  the  finding  of  the  total  loss  could  be  supported, 
is  now  to  be  disposed  of. 

Upon  the  first  question,  relating  to  the  ship,  «« 
have  to  say  whether  there  was  evidence  to  support  the 
finding  that  the  sale  was  justifiable  ;  and  our  answer 
is  in  the  affirmative.  We  do  not  propose  to  state  the 
evidence  at  length ;  but,  taking  the  report  of  the  sur- 
veyors on  the  2nd  of  May,  and  the  statament  of 
Julian,  who  purchased  on  the  7th  of  May,  w»  think 
there  was  evidence  for  the  jury  that  the  ali^  was  in 
imminent  danger  of  destraction,  and  tM  •  nl« 
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appeared  to  afiford  the  only  reasonable  hope  of  saving 
any  part  of  her  value. 

Then  upon  the  second  question,  relating  to  the 
cargo,  we  have  to  say  whether  there  was  evidence  to 
support  the  finding  that  it  was  right  to  sell  it,  because 
the  cobt  of  bringing  the  whole  or  any  part  of  it  to  its 
destination  would  have  exceeded  the  value  thereof 
there ;  and  our  answer  is  again  in  the  affirmative.  We 
are  not  called  on  to  say  on  which  side,  in  our  opinion, 
the  balance  of  evidence  inclines.  If  there  was  reason- 
able evidence  for  the  jury,  the  evidence  is  to  stand ; 
and  we  think  there  was. 

We  have  been  embarrassed  by  the  estimate  appended 
in  sequel  to  the  Judge^s  notes,  by  which  it  appears  that 
a  comparison  of  the  supposed  cost  of  carrying  the 
timber  to  its  destination,  with  the  supposed  value 
thereof  there,  showed  a  possible  profit  of  209/.  That 
estimate,  taken  alone,  seems  at  first  sight  inconsistent 
with  the  finding  in  respect  of  the  cargo  ;  but,  as  this 
estimate  is  followed  by  the  note  that  the  jury  might 
say  if  anything  was  to  be  deducted  for  loss  of  quantity, 
we  consider  that  there  was  evidence  to  the  effect,  that 
in  the  process  of  saving  the  timber  there  would  pro- 
bably be  a  loss  of  25  per  cent,  in  quantity  ;  and, 
although  it  might  follow  that  in  the  case  of  a  dimi- 
DUtion  of  the  quantity  of  timber  a  deduction  should 
be  made  for  some  of  the  estimated  expenses,  such  as 
freight,  in  the  like  proportion,  yet  some  of  the  expenses 
might  be  a  constant  quantity,  subject  to  no  deduction, 
such  as  the  expense  of  bringing  labourers  to  make 
rafts.  All  this  was  for  the  jury  ;  and  we  cannot  say 
that  there  was  not  evidence  to  support  the  verdict 

Then,  upon  the  facts  so  found  by  the  jury,  Ls  the 
plaintiff  entitled  to  recover  for  a  total  loss  f  As  the 
cost  of  canying  the  cai^o  to  its  destination  would  have 
been  greater  than  its  value  on  arrival,  it  is  not  disputed 
that  there  would  have  been  a  constructive  total  loss,  if 
notice  of  abandonment  had  been  given  :  see  Rosetio  v. 
Gumey  (11  C.  B.  176),  and  Rtimer  v.  Ringrose  (6 
Exch.  263).  But  no  such  notice  was  given ;  and  we 
are  therefore  to  say  what  is  the  legal  effect  of  this  sale 
so  found  by  the  jury  to  have  been  right  and  necessary. 
We  answer,  that  such  sale  supervening  on  the  existing 
state  of  things  was  an  actual  total  loss.  A  right  sale 
passes  the  property ;  and  when  the  property  is  passed 
from  the  assured  by  reason  and  in  consequence  of  a 
peril  insured  against,  the  cargo  is  actually  lost  to  him, 
as  much  as  if  it  was  destroyed.  We  are  aware  that 
the  interest  of  the  underwriter  may  at  times  be  sacri. 
iiced  by  a  sale,  where  the  ship  or  cargo  might  have 
been  saved  wholly  or  partially,  if  notice  of  abandon- 
ment bad  been  given  ;  but  we  are  also  aware  that,  if  a 
right  sale,  such  as  was  here  proved,  is  not  held  to  be 
an  actual  total  loss,  it  would  be  for  the  interest  of  the 
assured,  where  a  notice  of  abandonment  would  make 
a  constructive  total  loss,  to  give  a  notice  of  abandon- 
ment, and  leave  the  ship  or  cargo  to  perish  unsold ; 
and  so  the  benefit  of  salvage  from  a  sale  would  be  lost 
by  reason  of  the  delay  required  for  notice  of  abandon- 


ment. It  must  rest  with  the  tribunal  that  has  to  deal 
with  the  questions  of  fact,  to  guard  against  fraud  and 
wrong ;  and  the  sale  by  the  master  ought  not  to  be 
found  right  or  valid,  unless  it  was  the  best  that  could 
be  done  for  the  interest  of  those  concerned,  with  refer- 
ence to  all  the  circumstances,  including  the  time  and 
manner  of  sale,  and  so,  in  a  mercantile  sense, 
necessary. 

The  opposingconsiderations  for  and  against  requiring 
notice  of  abandonment  where  the  property  insured 
exists  in  specie  are  stated  in  Houx  v.  Salvador  (3  Bing. 
N.  C.  266 ;  4  Scott,  1,)  and  Knig?U  v.  Faith  (16  Q.  B. 
649,  657).     In  Raux  v.  Salvador  the  policy  was  on 
hides  from  Valparaiso  to  Bordeaux.     The  ship  was 
forced  into  Rio,  and  decomposition  of  the  hides  began 
by  reason  of  a  peril  of  the  sea ;  and,  because  it  was 
found  not  to  be  practicable  to  carry  them  to  their 
destination,  on  account  of  the  expected  progress  of 
decomposition,  they  were  sold  at  Rio  ;  and  the  loss 
was  held  to  be  total,  although  there  was  no  notice  of 
abandonment.    The  judgment  is  of  a  Court  of  Error — 
it  is  powerful  in  reasoning  and  in  learning;  and, 
although  it  relates  to  a  cargo  of  perishable  goods  in 
the  course  of  decomposition,  yet  it  extends  to  all 
cases  where  the  adventure  is  brought  to  an  end  by  a 
peril,  and  the  goods  are  taken  out  of  the  power  of  the 
assured  in  the  course  of  their  voyage,  either  by  phy- 
sical laws  working  decomposition,  or  by  political  laws 
working  detention  and  sale  by  a  Court,  or  by  circum- 
stances of  distress  and  danger  creating  what  may  be 
described  as  a  mercantile  necessity  for  a  sale.     The 
present  case  is  an  example  of  such  circumstances, 
where  a  stranded  ship  was  in  danger  of  falling  to 
pieces,  and  the  expense  and  risk  of  rafting  the  timber, 
and  reloading  it  on  trans-shipment,  and  carrying  it  to 
its  destination  was  supposed  to  exceed  the  value  of  the 
cargo  when  there.     Such  a  case  seems  expressly  in- 
cluded in  the  part  of  the  judgment  in  JRottx  v.  Salvador 
(3  Bing.  N.  C.  279),  where  it  is  said  that  "if  goods 
damaged  by  the  perils  of  the  sea,  and  necessarily  landed 
before  the  termination  of  the  voyage,  are,  in  the  case 
of  perishable  goods,  in  such  a  state  that  they  cannot 
in  safety  be  reshipped ;  if,  though  imperishable,'  they 
are  in  the  hands  of  strangers,  not  under  the  control 
of  the  assured ;  i(  by  any  circumstances  over  which 
he  has  no  control,  they  can  never  be  brought  to  their 
original  destination ;  in  any  of  these  cases  the  circum- 
stance of  their  existing  in  specie  at  that  forced  ter- 
mination of  the  risk  is  of  no  importance  ;  the  loss  is 
in  its  nature  total  to  him  who  has  no  means  of  recover- 
ing his  goods,  whether  his  inability  arises  from  their 
annihilation,   or  other  insuperable  necessity."    The 
judgment  in  Knight  v.  FaUh  (15  Q.  B.  657,)  accords 
with  Roiaa  v.  Salvador  in  holding  that  there  may  be 
a  total  loss  without  abandonment,  when  there  has 
been  a  right  sale  caused  by  urgent  necessity,  with  full 
proof  that  everything  was  done  optimd  fide^  and  for 
the  real  benefit  of  all  concerned.    There  is  an  apparent 
difference  of  opinion  in  these  two  decisions  as  to  the 
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degree  of  imminent  danger  which  should  beheld  to  be 
auch  argent  necessity  as  wotdd  justify  a  sale.  Bat  the 
sufficiency  of  the  degree  of  danger  is  within  the  pro- 
yince  of  the  jury  ;  and  it  is  useless  to  attempt  to 
define  a  degree  without  a  standard  for  measure.  Lord 
Campbell  observes  on  the  degree  of  fraud  ;  but  those 
observations  are  relevant  to  the  caution  required  from 
the  jury,  not  to  the  law  of  the  case  when  the  necessity 
for  the  sale  has  been  properly  formed. 

In  £ing  v.  Walker  (33  L.  J.  £z.  826),  it  was  not 
necessary  to  decide  that  a  valid  sale  from  necessity 
was  an  actaal  total  loss  without  any  notice  of  abandon- 
ment ;  but  the  Court  clearly  sanctioned  the  rational 
principles  respecting  the  effect  of  a  valid  sale  from 
necessity  laid  down  in  Jioux  v.  Salvador,  saying  (page 
826),  "  it  may  not  be  easy  to  understand  why  notice 
of  abandonment  should  be  required  in  a  case  where 
the  vessel  cannot  be  made  to  sail  except  at  an  expense 
for  repair  which  no  reasonable  man  would  incur,  and 
is  therefore  properly,  and  in  a  sense,  necessarily,  sold 
for  the  old  materials." 

In  these  three  cases  all  the  authorities  relating  to 
abandonment  are  fully  reviewed ;  and  no  useful 
object  would  be  gained  in.  repeating  the  review.  We 
consider  that  we  act  on  the  principles  laid  down  in 
Boux  V.  Salvador  in  holding  that  the  jury,  finding 
that  the  sale  was  right  under  the  circumstances  in 
evidence  before  them,  found  that  there  was  an  actual 
total  loss,  with  benefit  of  salvage,  although  the  cargo 
existed  in  specie  at  the  time  of  the  sale,  and  there 
was  no  notice  of  abandonment.  The  above  is  the 
judgment  of  the  Lord  Chief  Justice,  my  Brother 
Keating,  and  myself.  My  Brother  Byles  assents  to  it, 
subject  to  the  remarks  upon  the  preliminary  point 
which  I  am  about  to  read. 

Btles,  J. — I  agree  with  my  Lord  and  the  rest  of 
the  Court  that,  if  the  cargo  had  been  sold  by  the  cap- 
tain of  the  vessel,  because  the  expense  of  forwarding 
it  to  its  destination  would  have  exceeded  its  value 
when  80  fbrwarded,  it  was  rightly  sold ;  that  a  sale 
under  such  circumstances  would  have  changed  the 
property ;  and  that  there  would  have  been  not  merely 
a  constructive  but  an  actaal  total  loss  of  the  timber. 
I  also  agree  that  in  the  case  of  such  an  actual  total  loss 
no  notice  of  abandonment  is  necessary.  But,  in  all  cases 
of  alleged  constructive  loss,  where  the  captain  takes 
upon  himself  to  sell  the  ship,  and  still  more  so  when 
he  sells  the  cargo,  the  necessity  of  so  doing  ought  to 
be  strictly  proved,  and  the  jury  are  not  at  liberty  to 
act  on  conjecture. 

It  is  plain,  on  the  figures  appended  to  the  report 


of  the  learned  Judge,  that  tiie  expenses  of  bringing 
the  cargo  to  Liverpool  would  not  have  equalled  tbe 
value  of  the  cargo  when  brought  there,  in  its  in- 
tegrity, by  2091.  The  jury  have  found  that  there 
would  have  been  a  diminution  of  the  quantity  of 
timber  to  this  extent,  and  therefore  that  the  expenses 
would  have  equalled  the  value-  of  the  diminished 
cargo,  which  alone  could  have  been  actually  brought 
home.  But  I  can  find  no  evidence  on  the  Judge's 
notes  to  support  this  amount  of  deduction  from  the 
original  quantity  of  the  cargo.  It  may  be  that 
there  would  be  some  deduction,  but  it  may  also  be 
that,  if  any,  there  would  be  a  very  much  smaller 
deduction. 

Again,  on  the  assumption  that  such  a  diminution 
of  quantity  were  proved,  the  expenses  of  briuging 
home  the  cargo  should  be  calculated  on  the  diminished 
quantity;  but  they  are  all  calculated  on  the  larger 
quantity  of  timber  contained  in  the  whole  original 
cargo.  It  is  possible  (but  I  see  no  evidence  to  prore 
it)  that  the  expenses  of  landing  and  rafting  would 
be  the  same,  whether  any  portion  of  the  cargo  were 
lost  or  not.  This  might  depend  on  the  period  at 
which  the  loss  of  quantity  took  place,  of  which  there 
is  no  evidence  that  I  am  aware  of.  But,  assuming 
the  landing  and  rafting  to  be  constant  qualities,  yet  the 
freight,  both  original  and  additional,  is  at  so  much  per 
load,  and  is  calculated  by  the  assured  on  the  quantity 
contained  in  the  entire  cargo.  But  the  freight  actu- 
ally payable  for  sending  a  smaller  quantity  would  be 
less.  Therefore,  in  calculating  the  expense  of  send- 
ing the  diminished  cargo  home,  too  much  i»  charged 
for  freight  But  any  deduction  from  the  charj^e  for 
freight  makes  the  sale  unlawful,  and  indeed  destroys 
the  claim  for  a  constructive  total  loss  ;  for  it  does  uijt 
appear  on  the  figures  that,  even  if  the  freight  conld  be 
charged  on  the  original  quantity,  it  would  do  more  than 
bring  the  expenses  of  sending  home  the  cargo  up  to 
the  value  of  the  cargo  so  sent  home  :  no  excess  of 
charge  beyond  the  value  of  the  cargo  is  shown. 

I  much  regret  that  on  this  preliminary  question  1 
am  unable  to  concur  with  the  rest  of  the  Court  ;  but 
though  I  fear  I  must  be  in  error,  I  do  not  fe«l  at 
liberty  to  yield  my  opinion  ;  for,  if  it  be  correct,  thf 
plaintifi*  will  still  be  entitled  to  hold  his  verdict  t^^  tut 
extent  of  a  partial  loss,  the  amount  of  which  loss  ii 
by  agreement  to  be  settled  by  competent  jmrties. 
And,  on  a  careful  consideration  of  the  evidence,  I  feel 
strongly  that  this  result  would  be  more  likely  to  ad- 
vance the  real  justice  of  .the  case  than  tbe  verdict  as 
it  now  stands. 

Huls  discharged. 
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T4miio  ir.  JoaoM; 


and  LoBD  GaEUfflSPOsa 

^a«m«n^ — Ancient  Ligkt^^PreBGription  Act, 
2  <£f  3  WUL  4,  c  71,  &  .3-^' J^&mM;  <vu^ 
Indefeasible  Might  ^ — Invanon  ff  Frivacy. 

A  jpuircha$$d  a  thre&^ftaried  hoim  with  an  ancient 
light  on  each  story,  wMch  a^mUed  on  £^a  prwidtee,  A 
then  altered  and  eidargnd  Uoo  of  the  moimtt  Ughts, 
leaving  Iks  third  vmUered.  Me  tUeo  heilt  ^p  tm  nmo 
stories,  with  windows  overlooking  B*efremma»  B  then 
bttiltup  a  wall,  obstructing  net  oiUg^lie  new  wMom, 
biUabothe  tuuUtered  light,  it  Mng  trnpeeetUe  for  him 
to  obstrua  the  new  lights  wUhout  alee  obitrtwting  ike 

Held,  that  B  woe  not  entUledieereetemehwaU. 

Since  the Preaer^fOian  Aet,  the  right  to  UghtswUA 
have  been  enjoyed  during  the  preaertbed  period  does  not 
rest  upon  any  implied  grant,  but  is  ae^  absehOe  and 
indefuuihle  statutory  right 

The  invasion  of  a  neighbour's  privacy  by  coiwtnecting 
new  windows  overlooking  his  pretniees,  is  vet  a  wrongful 
€tet,  and  neither  confers  an^newrif^vpon  the  eervient 
tenement,  nor  forfeits  any  of  the  escisHng  rights  ef  the 
dominant  tenement 

Renahaw  v.  Beaa  (18  Q.  B.  112) ;  «Bmf  Hfctohinson 
v.  Copestake  (9  C.  B.  (n.  a)  868);  overrtML 

Error  from  a  jadgment  of  the  Court  of  Szohaqaer 
Chamber,  affirming  njndgmeat  of  ]&e  Coutof  Coomum 
Fleas^  in  an  action  brought  by  the  iMpQud^n^  the 
plaintiff  below,  against  the  appeUant,  fear  oUtracting 
certain  ancient  lights.  The  cause  was  oiiginaU|^  ttded 
before  Cockbom,  C.J.,  at  the  London  ^ittw^  gfter 
Hilary  Term,  1859,  when  a  verdict  was  Ibn^d  by  con- 
sent for  the  damages  claimed,  subject  to  a  special  case, 
the  material  statements  in  which  wflie  to  the  &Uowii\g 
effect: 

The  respondent  was  a  wholesale  dealar  in  silk, 
carrying  on  business  at  Nos.  107, 108,  and  109,  Wood 
Street,  Cheapside.  He  had  for  seFsnl  yean  before 
1857  carried  on  his  business  at  Nos.  108  and  109,  Wood 
Street,  but  he  first  acquired  possession  of  the  premises 
No  107  in  1857,  having  pnrchaaed  them  in  the  month 
of  July  in  that  year.  Up  to  the  time  when  ihe  plaintiff 
acquired  possession  of  the  premises  No.  107,  they  were 
used  and  occupied  as  a  public  house  known  by  the 
Vol.  V. 


«gn  cf  ^^The  Kagpie  and  Fewter  Flatter,^  and  were 
in  line  with,  and  next  adjoining  to,  Nos.  108  and  109. 
The  {Nmmises  Nos.  107,  108,  and  109,  abixt  on  the  rear 
or  west  aide  upon  the  east  side  at  certain  pBomiaei 
fronting  in  Ote^tam  street  TTestv  nuBlMrad  1  to  8»  the 
pFOtporty  of  the  appellant. 

ISo.  107«  WoodStneti  wImi  pvehased  by  the  jfs* 
spondaat,  was  a  three^toried  house  with  one  wi&dov 
in  eachiBtory,  and  it  was  adnutted  that  those  windows 
were  ihea  nnewA  windows.  Shortly  after  having 
purchased  No.  107,  the  respondent  made  various 
alterations  in  the  premises,  to  make  them  correspond 
with  his  wai^ouses,  Nos.  1j08  and  109,  and  hi  parti* 
enhur  he  altered  two  of  the  windows  by  lowedag  them. 
One  of  the  lowsred  windows  became  about  ckue  loot 
longer  than  before,  the  other  remeaned  of . about*  the 
aame  sise^  and  both  ooenpied  parts  of  the  old  apoTi- 
tures.  The  third  eneient  window,  howeveg^  was  left 
unaltered.  The  reapondanl  ako  built  two  additional 
stories  to  No.  107,  with  windows  ia  each  of  them,  the 
window  in  the  fifth,  or  attic,  atory,  frrtendhig  eoroee 
the  whole  widtii  of  the  building.  These  new  windowi 
were  so  situated  that  it  was  impossible  fior  the  ownen 
of  the  Qvesham  Stceet  property  to  cfbrtmot  then 
witiumt  obstmeting^  to  aa  equal  or  gieaisr  eactentv 
the  unaltered  window,  and  that  portion  of  the  altesed 
windows  which  occupied  the  speoe  of  the  anoisnt 
windows. 

After  these  altentioiie  and  additions  in  the  Wood 
Street  windows  had  been  oompleted,  the  appellant 
proceeded  to  erect  a  new  warehouse  on  the  Qieshaia 
Street  proper^,  and  he  built  up  the  east  wall  to 
sndi  a  height  as  to  obstmot  all  the  windowa  in 
No.  107,  Wood  Sfieet  Part  of  the  wall  formed  the 
eaat  aide  of  his  warehouse^  tiie  Msidiie  was  a  mare 
Uank  wall  bnilt  up  to  prevent  the  respondent  aoqui»- 
ing  any  new  easemenfca  in  leepeot  of  Ids  new  windowa, 
A  correspondence  ensued  between  the  parties  respect* 
ing  this  wall,  and  as  the  appoUant  insiBted  on  his 
right  to  block  up  the  new  windows,  the  respondent 
bricked  up  the  new  windows  and  restored  the  altered 
windows  to  their  former  siie  and  position,  and  then 
insisted  on  the  appellant  pulling  down  his  walL  The 
appellant  having  declined  to  do  so,  the  present  action 
was  brought  The  case  admitted  that  the  new  upper 
windows  in  No.  107  could  not  have  been  obstructed 
in  a  more  convenient  manner  than  by  building  up  a 
wall  of  sufficient  height  on  the  appellants  premises. 

Upon  the  first  point,  namely,  whether  the  appellant 
was  originally  justified  in  erecting  the  obstruction 
complained  of,  the  Court  of  Comihon  Pleas  were 
unanimous,  being  of  qpinion  that  he  was. 
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On  the  second  point,  namely,  whetherhe  was  jostified 
in  maintaining  tiie  obstmction  after  the  respondent 
had  restored  his  lights  to  their  original  states  the 
Conrt  was  divided  in  opinion,  Mr.  Justice  Keating 
and  Mr.  Justice  Byles  holding  that  he  was,  and  the 
Lord  Chief  Justice  and  Mr.  Justice  Williams  holding 
that  he  was  not  (11  G.  B.  (n.  s.)  283. 

The  Court  of  Exchequer  Chamber  were  also  divided 
in  opinion,  Mr.  Baron  Bramwell  and  Mr.  Justice  Black- 
bum  thinking  that  the  original  construction  was  not 
justifiable,  Mr.  Justice  Wightman  and  Mr.  Justice 
Crompton  t^if|Wng  tbat  the  original  construction  was 
justifiable,  but  that  it  ceased  to  be  so  when  the  respon- 
dent abandoned  his  new  lights ;  and  the  Lord  Chief 
Baron  and  Mr.  Baron  Martin  thinking  that  the 
original  construction  having  been  lawful,  its  con- 
tinuance did  not  subsequently  become  unlawiul  (12 
C.  B.  (K.  &)  826. 

7%e  AUamey-Oenardl,  Q.O.,  and  ArdUbatd,  for  the 
appellant,  after  pointing  out  that  the  erection  of  the 
upper  stoty  involved  a  much  greater  overlooking  of 
the  appellant's  property,  and  that  the  additional 
stories  would  operate  to  obstruct  any  lights  to  which 
the  appellant  was  entitled  in  his  new  wall,  and  that  it 
would  be  most  serious  for  him  if  he  could  not  obstruct 
ihB  new  Hghti^  which  would  beccsno  valid  easements 
at  the  end  of  twenty  years,  without  erecting  a  wall : 
yet  he  was  to  be  obliged  to  pull  that  wall  down, 
whenever  the  respondent  chose  to  restore  his  windows 
to  their  old  state,  having  to  re-erect  his  wall  again  as 
soon  as  the  respondent  took  the  bricks  out  of  lus  new 
windows— a  peipetual  see-saw,  in  which  the  dominant 
tenement  must  win—aigued. 

On  the  first  branch  of  the  case,  that  servitudes  of 
light  and  others,  by  the  Boman  law  as  well  as  by  our 
own,  were  based  upon  implied  grants  to  be  inferred 
from  usage. 

It  is  a  sound  proposition,  that  such  grant,  consent, 
acquiescence— be  it  what  it  may,  is  to  be  measured 
by  the  user  which  is  the  evidence  of  it,  and  ia  not 
to  be  extended  to  rights  of  wliich  there  has  been 
no  user.  Length  of  user  is  not  held  by  our  law  to 
confer  an  actual  right,  but  is  held  only  evidence  of  a 
right 

The  Prescription  Act,  2  &  3  Will.  4,  c.  71,  intro- 
duces no  new  principle,  but  only  gives  a  new  rule  of 
evidence, 

Brighi  v.  Walker,  1  Cr.  M.  ft  R,  211. 

As  to  the  old  theory,  before  the  Prescription 
Act, 

Daniel  v.  North,  11  East,  872  ; 
Barker  v.  Richardaon,  4  B.  &  A.  579. 

The  continuance  of  the  old  right  involves  the  con- 
tinuance of  the  conditions  under  which  that  right 
arose.  If  I  agree  to  allow  a  man  to  erect  a  building 
with  a  certain  window  overlooking  me,  is  it  consistent 
with  reason  or  justice  that  be  should  be  at  liberty  to 
surround  that  window  with  a  variety  of  others  totally 


unauthoriMd,  and  to  make  my  consent  to  the  one 
window  a  bar  to  my  right  to  prevent  him  estabUsliiiig 
against  me  those  other  lights^  to  which  I  have  not 
sgreed  ?  The  effect  of  an  alteration  in  the  dominant 
tenement!  which,  if  allowed,  wouldinereasetheliAbilitiet 
of  the  servient^  is  to  destroy  the  old  easement^  unkss 
the  servient  owner  can  defend  himself  from  the  new 
liability  without  intezfering  with  the  old.  'What  he 
has  consented  to.  Is  not  to  be  made  a  shield  for  esta- 
blishing against  him  a  ri^^t  to  which  he  ^^^  not  c<m- 
sented  :  and,  if  this  is  attempted  to  be  dona,  he  is 
released  from  his  gran^  and  is  entitled  to  obstruct  the 
old  easement,  if  without  that  ho  cannot  obstmct  the 
new.    Compars, 

LiUtreUa  Caae,  4  Bep.  87a. 
The  first  case  directly  in  point  is, 

Okenringfym  r,  Alniey,  2  Yem.  646  : 
The  next  is 

Com.   Dig.  Action  on   Case  for  Kaisanoe^  C. 
p.  421  (6th  ed.). 

MartmT.  CM>i€,  1  Campb.  820,  828, 
shows  that  one  must  regard  all  the  circnmttanoea  to 
see  what  was  the  grant,  what  the  consent. 

DougaU  r.  Wihon^  2  Wm.  Saund.  175  a., 

CotUreU  r.  GHffith$,  4  Esp.  69, 
may  be  quoted  agunst  may  but  cannot  be  extendad  st 
relied  on. 

Chandkr  r.  Thomptcn,  3  Campb.  60, 
is  a  Nisi  Prius  case,  and  not  easily  reconcileable  with 
more  recent  decisions. 

Thomaa  v.  ThonuUf  5  Tyr.  810, 
contains  a  dictum  which  may  seem  sgainat  me,  but  is 
not  necessarily  so.    In 

OarriU  v.  Sharp,  8  Ad.  &  E.  825, 
it  is  said  "a  party  may  so  alter  the  mode  in  which  ha 
has  been  permitted  to  ei\joy  this  kind  of  easement,  as 
to  lose  the  right  altogether." 

Blanehardr.  Bridges,  4  Ad.  &K  176, 
proves  nothing. 

Renshaw  r.  Bean,  18  Q.  B.  112, 
ia  supposed  to  have  settied  the  law,  and  your  Lord- 
ships will  probably  be  asked  to  reverse  it. 

[LoBD  Chelmbfobd.— If  a  man  pulls  down  his 
house  and  rebuilds  it,  do  you  say  he  must  have  the 
windows  of  the  new  house  in  exactiy  the  same  places 
as  the  old  ones  f  ] 

Substantially  they  must  There  must  be  no  material 
alteration  ;  what  amount  of  variation  will  be  material 
must  depend  on  the  case, 

WiUon  V.  Tovmend,  1  Dr.  &  Sm.  324. 
So  again  the  same  Judge  in 

Davies  v.  MarshcOl,  4  L.  T.  (n.  &)  105. 

Cooper  V.  ffuhhuck,  80  Beav.  160, 
differs  from  Renshaw  v.  Bean,  but  was  disapproved  of 
in 

ffutehineon  v.   Copestake,  8  C.  B.  (k.  8.)  102 ; 
affirmed  9  C.  B.  (n.  s.)  863  : 
The  opinion  of  the  majority  of  the  Judges  was 
acquiesced  in  by  Wood,  V.-C,  in 
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WeaffierlyY.  Ross,  1  H.  ft  M.  849. 
8o 

Gale's  Easements,  477  (Std  ed.). 
On  the  second  branch  of  the  case,  assuming  the 
first  point  to  be  decided  in  onr  faroor,  the  question  is, 
did  the  respondent's  proceedings  amount  to  an  aban- 
donment of  his  old  rights,  or  only  to  a  suspension  T 

If  something  is  done,  which  is  clearly  temporary, 
that  is  a  suspension ;  but  if  a  thing  is  done  which  cannot 
be  done  aniino  resitmendi,  as  was  the  case  here,  that 
ifi  an  abandonment, 

Li^ns  V.  Ingej  7  Bing.  682. 

Stokoe  y.  Singers,  8  EL  &  Bl.  81, 
shows  one  cannot  go  back  to  his  former  rights  if  the 
other  party  has  acted  on  the  alteration. 

Everything  here  pointed  to  a  permanent  alteration. 
It  lay  on  the  respondent  to  show  that  the  annoyance 
against  wMch  we  had  a  right  to  protect  ourselyes,  as 
we  did,  was  not  meant  to  be  permanent. 

Gale,  p.  500,  as  to  the  Civil  Law,  p.  488-4.    - 
So  Vice  Chancellor  Eindersley,  in 

Martin  r.  ffeadon,  11  L.  T.  (w.  s.)  590. 

Sir  Hugh  Cairns,  Q.C,,  and  CUaslfif,  0.0.,  for  the 
respondent,  were  not  called  upon. 

16  Mabch,  1865. 

Ths  Lord  Chakosllob,  in  giving  judgment,  said : 
The  8rd  section  of  the  Act  2  &  8  WilL  4,  c.  71,  pro- 
Tided  that  "  when  the  access  and  use  of  light  to  and 
for  any  dwelling-house,  workshop,  or  other  building 
should  have  been  actually  enjoyed  therewith  for  the 
full  period  of  twenty  years  without  interruption,  the 
right  thereto  should  be  deemed  absolute  and  inde- 
feasible, any  local  usage  or  custom  to  the  contrary 
notwithstanding,  unless  it  should  appear  that  the 
same  was  ei^oyed  by  some  consent  or  agreement  ex- 
pressly made  or  given  for  that  purpose  by  deed  or 
writing."  Upon  that  section  it  was  material  to 
remark  that  the  right  to  lights  which  had  been 
enjoyed  for  the  prescribed  period  was  thereby  made  a 
matter  juris  posUivi,  a  matter  depending  on  enact- 
ment and  not  on  any  presumption  of  grant  or  fiction 
of  consent :  a  written  consent  might  be  used  for  the 
purpose  of  barring  the  right  that  would  otherwise 
accrue  from  an  nninterrupted  user  during  the  pre- 
scribed period,  but  no  consent  need  be  implied  for 
the  purpose  of  establishing  the  right.  Error  had 
arisen  in  some  cases  from  the  fiict  of  the  Courts 
having  treated  the  right  ever  since  the  Act  as  origi- 
nating in  a  presumed  grant  or  licence.  That  view 
was  mistaken,  as  by  the  Act  the  right  to  light  after 
an  enjoyment  of  twenty  years  was  declared  *' abso- 
lute and  indefeasible,"  and  such  right  could  neither 
be  affected  by  any  temporary  suspense  of  enjoyment  not 
amounting  to  abandonment,  nor  by  any  attempt  to  ex- 
tend the  right  beyond  that  which  had  been  declared 
by  the  statute  to  be  not  liable  to  be  impeached.  The  , 
learned  Judges  in  the  Courts  below  in  speaking  of  the  , 
right  of  the  servient  owner  to  obstruct  the  acquisition  ' 


by  the  dominant  owner  of  a  new  easement,  had  made 
use  of  an  expression  which  had  a  tendency  to  mislead. 
If  A  built  new  windows  overlooking  the  land  of  By 
B  gained  no  new  right  thereby.  B  was  at  liberty, 
as  he  was  before  the  erection  of  such  new  windows, 
to  build  anything  he  liked  upon  his  own  land,  unless 
that  light  had  in  any  way  been  lost,  but  he  gained 
nothing  new.  The  invasion  of  a  nei^bour^s  privacy, 
by  opening  new  windows  overlooking  him,  was  not  a 
wrongful  act  in  the  eye  of  the  law,  and  conferred  no 
remedy.  A  may  build  a  factory  with  one  hundred 
windows  overlooking  B,  yet  B  will  have  nothing  but 
what  he  had  before, — viz.,  the  right  to  buUd  up  any- 
thing ^riach.  may  exclude  those  windows.  If  the 
owner  of  a  house  with  a  window  in  it,  the  right  to 
which  had,  under  the  statute,  become  absolute,  were 
to  open  new  windows,  such  new  windows  would  not 
affect  his  absolute  and  indefeasible  right  to  the  old 
windows,  inasmuch  as  the  new  windows  were  no 
iiguiy  in  law  to  the  servient  owner,  who  might  build 
up  anything  he  was  otherwise  entitled  to,  but  who 
might  not  build  up  the  old  windows.  His  Lordship 
was  unable  to  accept  the  reasoning  of  the  learned 
Judges  in  SsTishaio  v.  Bean  (loc  ei^.),  and  ffutehinson 
T.  Copestake  {loe.  cit),  according  to  whom  the  law  was, 
that  if  the  owner  of  an  ancient  light  opened  new 
windows,  to  that »  ntt^bour  could  not  obstruct  the 
new  windows  without  obstructing  the  old,  the  latter 
was  at  liberty  to  do  so.  But  there  the  opening  new 
windows  was  treated  as  a  wrong,  and  the  Court  had 
asked  how  could  the  respondent  complain  of  that 
which  was  necessitated  by  his  own  wrongful  act  That 
might  mean  either  that  the  opening  a  new  window 
was  an  act  wrongfol  in  itself,  or  that  it  was  suffi- 
ciently wrongful  to  deprive  the  respondent  of  his. 
rights  nnder  the  Act.  His  Lordship,  after  referring, 
to  the  admission  that  one  window  remained  unaltered, 
and  to  the  Judge's  opinion  that  the  erection  of  tho 
appellant's  wall  was  lawful  at  \he  beginning,  said 
that,  in  his  opinion,  the  appellant's  wall,  so  far  as  it 
obstructed  the  unaltered  ancient  window,  was  wrong- 
ful fh>m  the  first,  and  that  he  could  not  concur  in 
the  view  that  the  wall  was  lawful  at  first,  but  became 
wrongfbl  afterwards.  The  judgment  must  be  affirmed, 
but  not  on  the  grounds  relied  upon  by  the  Court 
below. 

Lord  Crakworth  said :  The  question  was.  Whether 
the  appellant  was  justified  in  erecting  a  wall  obstruct, 
ing  the  ancient  window  of  the  respondent?  Hia 
Lordship,  referring  to  the  decision  in  Renshato  v. 
Bean  (loe*  eiL),  said  he  agreed  with  the  Lord  Chan- 
cellor that,  whatever  might  have  been  the  law  before 
the  Act,  the  right  to  light  through  ancient  windows 
now  rested  on  the  Act,  and  that  alone.  He  thought 
that  the  respondent's  rights  were,  by  the  Act, 
"  absolute  and  indefeasible  : "  that  the  appellant's 
wall  interfered  with  those  rights,  and  could  not  be 
justified.    It  had  been  alleged,  that  material  altera- 
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tiona  had  been  made  by  the  mp(mde&t»  but  then  wm 
really  nothing  in  that,  and  he  vae  vnahle  to  see  how 
the  appellant  coold  thereby  daim  to  Uoek  up  the 
ancient  window.  If  opening  tiie  new  window  had 
been  an  act  wrongftil  in  itself  like  boilding  a  wall 
aeroet  a  pnblic  way,  then  eoaoe  new  ri^ti  night  teve 
Mcmed  to  the  appellaat ;  bat  aach  was  net  tiie  caaa. 
Tben  was  a  confiision  of  terras  in  speaking  of  t^ 
**  right  to  obatnict  new  windows.*'  There  was  merely 
the  light  to  build  :  and  if  t^rehy  new  windows  were 
olytracted,  so  far  there  was  no  wrong.  Su^qpose  ft 
honae  owned  in  flats  :  If  the  owner  of  one  of  the 
n^er  iiats  <9ened  a  new  window^  wonld  •  neighbemr 
be  at  liberty  to  obstmct  the  lower  ftats,  beeanse  he 
oonld  not  otherwise  block  up  the  new  Hg^tf  Or  e?ea, 
again,  if  the  owner  of  the  lower  fiat  ^ere  to  pnichaae 
the  npper  Hat,  with  snch  new  window  in  it,  within 
twenty  years  from  its  being  opened,  would  the 
neighbour  then  be  allowed  to  build  him  op  ?  CSlaarly 
not.  So  one  could  inteifm  wiA.  the  absolate  and 
indefeasible  light  of  another,  witlunit  some  wrongftil 
act  on  the  other's  part  to  justify  him--whiah  the 
opening  a  new  window  was  not.  That  oondorion  was 
manifestly  inconsistent  with  the  decisions  in  iim$haw 
▼.  Bean  {toe  cU,),  and  Mukkinson  t.  €opeatak$  (Zoe. 
mt.).  He  was  sorry  to  be  obliged  to  say  so,  but  he 
considered  (those  decisions  «Roneous  :  and.  In  &ct, 
they  had  been  diBsented  fiom  by  two  of  the  kamed 
Judges  below.  He  was  clearly  of  opinion,  that  the 
wall  was  wvongM  ah  imth. 

LoBX)  Chvuisvoss  said*.  Hie  fiat  pointy  nonely, 
whether  tiie  wall  had  a  lawful  origin,  dimotly 
brought  in  qneotien  the  decision  m  itauAaie  ▼. 
Smn  (toe.  «£{.)•  The  minority  of  the  leaxned  Judges 
below  hai  used  the  word  "right"  incorrectly,  when 
they  spoke  of  t^e respondent  as ezeeeduig  has  "rights" 
by  opening  new  windows;  opening  new  windows  never 
was  an  injury  in  the  eye  of  the  law^  and  Che  ^only 
remedy  of  the  person,  whose  privacy  was  invaded,  was 
to  build  up  ;  but  as  it  was  hard  for  the  owner  of  the 
windcMm  to  be  exposed  for  ever  to  the  chance  of  being 
Imilt  np,  the  Courts  for  the  sake  of  -maintaming  esta- 
bliihed  advantages,  and  for  quiethig  possession,  had 
implied  a  grant  after  twenty  yean  turinteErupted 
enjoyment ;  but  now  the  right  was  made  "absolsfee" 
by  the  Act,  which  so  far  restricted  the  adjoining 
«wnflr  in  ^e  use  of  his  property,  i^at  he  was  not 
j^t  liberty  to  obstruct  that  rig^t  which  the  lot  made 
indefeasiUe.  Perhaps  if  a  dear  intention  to  abandon 
the  right  to  an  ancient  window  wa«  shown,  then  a 
neighbour  might  be  at  liberty  to  build  ^^  window  up, 
bat  it  would  be  hard  to  hold  a  person  to  have  aban- 
doned a  light  hf  trying  to  extend  it;  nor  could 
there  be  any  forfeiture  here,  because  opening  the  new 
window  was  not  a  wrongful  act.  His  Lordship  approved 
of  the  remarks  of  Mr.  Baron  Alderson  in  Th&iMU  r, 
ThomoB  (2  Cr.  H.  ft  B.  89),  wheffe  he  said:  «'How 
does  the  plaintiff  by  ftiMtn^Tf^g  more  than  he  lawful^ 


may,  destroy  his  title  to  that  which  helaaMynuy 
claim  T  It  has  been  held  in  the  case  of  lights,  tiut 
when  a  party  enlarges  an  andent  window,  theenur 
of  tiiea^joiaing  land  cannot  obstnct  any  psrt  of  tin 
Ul^t  which  oaght  to  pass  throqi^  the  ^noe  ooeopied 
by  the  ancifint  window.  If  ^  act  of  the  deftndtit 
is  injurious  to  the  plaintiff^s  original  rig^  it  isaot 
the  less  so  beoanse  it  isugviousslso  to  a  fbrtheriight 
whieh  the  plaintiff  claims  r*  The  decision  ia  Asabw 
V.  BMm  (Im,  ciL),  oonld  sot  be  aui^ortei  Ihe 
detennination  of  the  first  point  in  thd  rs^ondeat'i 
favour,  provented  the-second  point  from  aiiaBg. 

MinuU, — Judgment  affirmed. 


Lord  Chancellor. 

16,  23  Not.  186|, 
22  Uamch^  1865. 


Be  Thb  MosKLSr  Qked 
CoaXm  A]n>  Con  Goi- 
VAXT  (lindted). 

BjL]ibett*s  Cass  (Ko.  2). 


Joint-Stodt  Company — Windmg^p^^Sd^f^ 
21  ^s22VicLc  60,  «.  17. 

B  vxa ntreiy  forawum  of7iiOOL^  dm  fnm  CUL 
Payment  was  also  secured  by  a  mariga^  from  Cio  L 
The  mortgaged  estate  toas  sold byCtoIKe MoedegOna. 
Company  f  who  eoverunUed  to  pay  tke  mortgage  iM. 
AfterwcurdSf  the  company  gave  X,  the  m^frtgagsB,  apn- 
missory  note  for  the  amount;  hut,  lefare  U  mritsi^t 
maturity^  a  winding-up  order,  under  ^  JciKPStoi 
CompanUa  Acta,  1856  and  1857,  had  heenmaie.  Afi^ 
(he  winding-up  order  L  irantUrred  the  martgagi  ad 
aeeuriHes,  and indoraed ihe note,  io  X,  B,hiam§ha 
aeUled  on  the  list  of  contributoriea,  paid  X,  a$d  Afff> 
upon  the  mortgage  woo  transferred,  cud  the  w^v^ 
doraed,  to  him : — 

Reld,aua  B  waaentiOed  to  afet^fihaamd»» 
the  note  against  a  caU  made  upon  him : 

Held  also,  that  to  the  extent  of  the  etmomta^M^ 
the  mortgage  waa  aati^fied  for  ^e  han^  ^Aeom- 
pany. 

By  the  artioles«f  association  of  the  Moseky  ^^'^'^ 
Ooal  and  Ooiu  Oompsny  (Limited),  iucorpanted  qd^ 
the  Jeint-StobkOoa^Mmies  Acts,  1856  and  1857,  it«^ 
dedaved  that  the  company  should  osnyoa  tkebui- 
ness  of  diggixig  sskL  ndningXor  coal,  and  of  eonTotipg 
ooal  into  coke,  and  ssUing  the  ooal  and  coke;  ta^ 
for  that  pupose  should  purdiase  a  leasee  or  tike 
setts,  crnssigttments  of  leases  oraett^  or  enter  into 
agreements  for  the  purehase  or  leasin^^  of  any  coil- 
pit  or  mine,  or  coal  under  the  surface  of  any  laoi 
and  onoh  landi^  buildings,  and  machinery,  for  snd 
oonsideratioi^  either  in  shares  or  mon^,  snd  st  sock 
rent,  wplty^  <x  other  reservation,  as  the  diraeton. 
under  the  powers  thereafter  given  to  tiMD,  abooM 
determine.  And  it  was  declared  that,  fivtbs  faofcae 
of  the  oompany's  bnsiniiss,  the  dinetom  AsuM  hsra 
f uH  power  to  pvrdhase  or  Ukib  any  ] 
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of  a  lease  or  sett  of  any  coal-pit  or  mine  or  coal  under 
the  surface  of  any  land,  and  sach  land,  baildings, 
machinery,  and  conveniences  as  they  might  think  fit, 
either  in  their  own  name  or  in  the  names  of  any  person 
or  persons  they  might  please,  upon  such  terms  and 
under  and  subject  to  such  rents,  royalties,  provisions, 
and  conditions  as  they  might  judge  proper  and  for  the 
benefit  of  the  company. 

The  46th  article  directed  that  all  biHs  of  exchange 
or  promissory  notes  should  be  accepted,  drawn,  or  in- 
dorsed by  two  of  the  directors,  and  counter-signed  by 
the  aeeretaiy,  and  should  be  impressed  with  the  com- 
pany's seaL 

In  pursuance  of  these  powers  fhe  directors  con- 
tracted for  the  purchase  of  certain  coal  mines,  of  which, 
subject  to  a  mortgage  to  one  Lea,  Mr.  Cotbett  was 
owner.  The  mortgage  to  Lea  was  to  secure  7006Z. ,  and 
Heesrs.  Barrett  and  Bennett  were  sureties  for  the  due 
payment  of  the  70002.,  and  as  such  had  giren  Lea 
their  promissory  note  for  that  amount 

By  a  deed,  dated  the  6th  of  March,  186^  these 
mines  were  conveyed  to  the  company  subject  to  the 
mortgage  to  Lea,  which  the  company  covenanted  to 
pay  and  to  indemnify  Mr.  Corbett.  Subsequently, 
the  mortgage  debt  still  remaining  unpaid,  the  com- 
pany were  required  by  Lea  to  give  him,  and  with 
Messrs.  Bennett  and  Barretif  s  consent  they  did  give 
him,  a  promissory  note  for  70007.,  duly  drawn,  dated 
the  5th  of  September,  1862,  and  payable  on  the  7th  of 
Korember,  1862. 

On  the  80th  of  October,  1862,  an  order  for  winding- 
up  the  company  was  made  by  the  Court  of  Bank- 
ruptcy. On  the  28rd  of  February,  1868,  Miss  Barrett 
paid  Lea  the  amount  of  the  debt  due  to  him,  and 
took  a  transfer  of  his  mortgsge.  The  promissory  note 
of  Barrett  and  Bennett,  and  that  of  the  company 
were  at  the  same  time  indorsed  and  handed  over  to 
her. 

Mr.  Barrett's  name  had  been  settled  on  the  list  of 
contributories  to  the  company,  and  on  an  application 
being  made  to  the  Lord  Chancellor  to  strike  it  off, 
his  Lordship,  on  the  8th  of  June,  1864,  directed  that 
it  should  be  retained  (see  4  N.  R.  308). 

On  the  18th  of  June,  1864,  Miss  Barrett,  in  con- 
sideration of  Mr.  Barrett^s  pronussory  note  for  7000^, 
executed  an  agreement  to  transfer  the  mortipige  to 
him,  and  indorsed  to  him  the  company's  nota  At 
the  same  time,  Bennett  and  Barrett's  note  was  deli- 
vered up  to  Mr.  Barrett 

By  the  17th  section  of  21  &  22  Yict  c.  60,  an  Act 
passed  to  amend  the  Joint-Stock  Companies  Acts  of 
1856  and  1857,  it  is  enacted,  that  **  In  fixing  the 
amount  payable  by  any  contributory  in  pursuance  of 
the  Joint-Stock  Companies  Acts  or  any  of  them,  he 
shall  be  debited  with  the  amount  of  all  debts  doe 
from  him  to  the  company,  including  the  amount  of 
the  call,  and  shall  be  credited  with  all  sums  due  to 
him  from  the  company,  on  any  independent  contract 
or  dealing  between  him  and  the  company,  and  the 


balance,  after  making  such  debit  and  credit  as  afore- 
said, shall  be  deemed  to  be  the  sum  due." 

After  Mr.  Barrett's  name  had  been  finally  settled 
on  the  list  of  contributories,  he  claimed  to  set-off  the 
sum  due  on  the  company's  promissory  note  against 
the  amount  of  his  calL  The  claim  was  disallowed' 
by  Mr.  Commissioner  Goulbum,  and  Mr.  Barrett 
now  appealed  against  this  decision. 

Cole,  Q.(7.,  and  Swanstoti,  for  Mr.  Barrett. 

The  objection  that  will  be  raised  against  Mr.  Barrett's 
claim  ia^  that  he  was  not  a  creditor  of  the  company 
at  the  time  of  the  winding-up  order,  but  became  such  * 
by  subsequent  transactbns.  But  these  were  the  con- 
sequence of  his  <»iginal  suretyship  for  the  debt  due 
to  Lea,  which  existed  before  the  winding-up  order, 
and  they  sprang  from  the  right,  which  a  surety,  pay- 
ing off  the  principal,  has  to  the  benefit  of  the  collateral 
securities. 

WtUeoek,  (1,0,,  and  Roxburghf  for  the  official  liqui- 
dator. 

Ist  If  a  contributory,  by  taking  a  transfer  of  a 
note,  acquires  a  ri^t  of  set-off,  he  does,  in  fact, 
wherever  the  sum  due  on  his  call  exceeds  the  sum 
due  on  the  note,  obtain  the  fall  amount  of  the  latter. 
In  the  present  case  lioa,  firom  the  date  of  the  wind- 
ing-up order,  was  entitled  to  a  dividend  only  in 
respect  of  the  note,  and  to  obtain  even  that  on  the  full 
amount,  he  must  have  surrendered  his  mortgage.  Bar- 
rett who  derives  title  from  Lea  through  an  assignment 
made  alter  the  winding-up  order,  cannot  stand  in  a 
better  position  than  his  tnmsferor.  The  17th  section 
of  the  2l8t  &  22nd  Vict  e.  60,  has  no  application, 
since  it  relates  oidy  to  sums  due  to  the  contributory 
on  a  contract  or  dealing  hUwetn  him  and  ike  company. 
In  respect  of  this  note  there  never  was  any  contract 
or  dealing  between  Bsrrett  and  the  company. 
They  cited  and  commented  upon, 

Marth  T,  Chambers,  2  Strange,  1284 ; 

£KpairteHaU,9YeB.^i', 

BenokinB  r.  WhitUn,  10  B.  ft  C.  217 ; 

JHcImm  T.  Can,  1  B.  ft  Ad.  848  ; 

ZKdbm  V.  Beams,  6  T.  R.  57; 

12  ft  18  Tiet  €.  106,  s.  171. 
2nd.  Barrett  could  not  have  proved  in  Bankruptcy 

12  ft  18  Yict  e.  106,  s.  173, 
since  he  was  a  surety  or  liable  for  a  debt,  not  of  the 
company,  but  of  Corbett ;  and  the  practice  in  Bank- 
ruptcy applies  in  the  present  case,  as  no  orders  incon- 
sistent with  it  have  been  made  under 

10  ft  20  Yict  c.  47,  s.  99. 

At  the  dose  of  the  respondent's  ease^ 

Thb  Lobd  Chancillob  said :  It  appeared  that,  at 
the  date  of  the  winding-up  order.  Lea  was  the  holder 
of  the  note  in  question  ;  snd  there  could  be  no  doubt 
that  he  was  a  lofnA  fidiA  creditor  of  the  company. 
Subsequently  to  the  winding-up  order,  first  of  all,  Miss 
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Bairett,  the  sister  of  the  present  appeUant,  paid  off 
Lea,  and  took  a  transfer  of  his  mortgage ;  and,  at  the 
same  time,  the  promissory  note  was  indorsed  and 
delivered  oyer  to  her.  Then,  by  a  contract  between 
her  and  her  brother— the  bona  fides  of  which  was  not 
impeached,  but  with  regard  to  which  it  was  said  that 
the  only  consideration  was  the  promissoiy  note  of  the 
brother— Miss  Barrett  agreed  to  transfer  the  mortgage 
to  her  brother,  and  at  the  same  time  handed  over  to 
him  the  promissory  note.  Now,  was  that  a  dealing 
and  a  transaction  then  for  the  first  time  created  and 
made  ;  or  was  the  brother,  in  respect  of  his  antecedent 
saretyship  for  that  70002.,  entitled  to  pay  off  Lea's 
mortgage  of  70002.,  and  to  claim  the  benefit  and  pos- 
session of  the  securities  held  by  Lea  ?  At  present,  he 
was  disposed  to  attribute  the  payment  made  by  the 
appellant  to  that  original  liability  which  he  had  con* 
tracted  before  the  winding-up  order. 

Then  the  question  was  reduced  to  this— If  an  indi- 
yidual  is  surety  to  a  creditor  of  a  company  antecedent 
to  the  winding-up  order,  and  afterwards  in  respect  of 
that  suretyship  pays  the  debt,  and  by  reason  of  that 
pa]rment  becomes  entitled  to  the  benefit  of  the  securities 
held  by  the  creditor,  amongst  which  securities  is  a 
promissoiy  note  of  the  company  validly  and  duly 
given ;  is  he,  or  is  he  not,  in  respect  of  the  holding 
or  ownership  of  that  promissory  note,  entitled  to  set 
it  off  against  any  demand  that  may  be  made  against 
him  by  the  company  f  His  Lordship  thought  that  he 
stood  precisely. in  the  situation  in  which  the  creditor 
of  the  company,  being  the  holder  of  the  note,  stood 
at  the  time  when  the  winding-up  order  was  made. 
He  stood  remitted  to  that  time  by  virtue  of  what  he 
had  done  imder  a  contract  made  and  entered  into 
anterior  to  that  time.  His  right  to  set  off  depended 
upon  the  state  of  things  existing  at  the  time  of 
the  winding-up  order,  and  was  not  granted  in  con- 
sequence of  any  subsequent  contract,  dealing,  or 
transaction.  This  was  the  view  which  the  Court  was 
at  present  inclined  to  take,  but  the  case  would  stand 
over  for  a  few  days,  in  order  to  give  the  counsel  fdr 
the  respondent  the  opportunity  of  investigating  the 
cases  upon  the  subject,  [and  showing  that  the  view  above- 
expressed  was  one  that  could  not  be  maintained. 

28  Nov.  1864. 

Willcock,  Q,C,,  now  mentioned  the  following  cases, 

J)oba(m  V.  Lockhart,  5  T.  B.  138  ; 

EzparU  Stephens,  11  Yes.  24  ; 

Ex  parte  Hanson,  18  Yes.  282  ; 

VuUiamy  v.  Noble,  8  Mer.  598 ; 

CoUins  V.  Jones,  10  B.  k  C.  777. 

The  Lobd  Chakcxllob  said  :  The  general  principle 
referred  to  was  this ;  if  Barrett  had  been  the  holder  of 
the  note  at  the  time  of  the  winding-up  order,  he  would 
have  been  entitled  to  a  set-off.  But  it  was  said,  that 
in  these  cases,  just  as  in  bankruptcy,  it  would  be 
injurious  to  permit  persons  to  acquire  such  a  right  by 
buying  up  claims  after  the  order.    But  was  there  not 


an  exception  in  a  case  where,  slthoogh  the  ictul 
ownership  was  subsequent,  yet  it  was  the  result  of  id 
antecedent  transaction  f  That  principle  appeared  to 
have  been  recognised  in  the  case  of  CoUins  v.  Jmtt  [Ik. 
ciL).  There  the  defendant  Jones  had,  befoie  the 
bankruptcy,  indorsed  a  bill  accepted  by  thebaakropt 
After  the  bankruptcy  the  bill  came  to  matoritj,  and 
was  dishonoured,  whereupon  Jones  paid  the  asunrnt 
to  the  holder,  and  received  back  the  bilL  In  a&ietiai 
brought  against  him  by  the  assignee^  he  was  alloved 
to;  set  off  the  amount  which  he  had  thus  paid.  The 
material  question  in  tiie  present  case  was,  does  tba 
contract  of  suretyship  entered  into  before  the  windiog- 
up  order,  or  do  the  equitable  results  of  that  contract, 
give  that  effect  to  a  consequent  possession  after  ^ 
order,  which  entitles  the  possessor  to  refer  hia  poMi- 
sion  to  a  time  antecedent  to  the  order  ?  In  his  Loid- 
ship's  opinion^  it  did.  A  b&nA  fide  contract  gave  ihs 
appellant  the  note  now,  but  it  was  anterior,  aai 
therefore  he  might  refer  his  poasesaion  back  to  tb 
antecedent  time,  and  accordingly  he  was  entitled  tea 
set-off.  His  Lordship  added,  that  he  would  examine 
the  papers,  and  if  he  saw  nothing  to  induce  him  to 
change  his  opinion,  the  order  of  the  Commiuiosa 
would  be  discharged,  and  it  would  be  declared  that 
the  appellant  was  entitled  to  set  off  the  promissoiT 
note  against  the  sum  due  from  him  in  respect  of  his 
call,  and  that  to  the  extent  of  the  amount  so  aetoff 
the  mortgage  was  satisfied  for  the  benefit  of  the  coa- 
pany.  The  deposit  would  be  returned,  and  the  costi 
of  both  parties  be  paid  out  of  the  eatate. 

22  March,  1865. 

The  Lord  Chancellor  said  he  had  examined  ^ 
papers,  and  adhered  to  the  opinion  he  had  already 
expressed.  The  order  would  be  made  in  the  termi  he 
had  mentioned. 


18,  22  March,  1865.    {   Its  Tear. 
Bankruptcy — Cats  of  Fraseeution  &3mdioned 
by  the  Commissioner — 2i  &  25  7ict.  c.  134, 


Under  seOian  228  of  Bankruptcy  iie^  1861,  (heads 
qf  a  prosecution  sanctioned  by  tXs  Commissioner  vm 
aUowed  to  the  assignees  out  of  the  Chief  Hegistrer' 
AooounL 

This  was  an  application  by  the  assignees  of  Oa 
bankrupt  for  payment  out  of  the  ''Chief  B^gistrar*« 
Account"  of  part  of  the  costs  incurred  by  the  as- 
signees in  the  prosecution  of  the  bankrupt  for  offeooes 
falling  within  section  221  of  the  Bankruptcy  M 
1861. 

The  prosecution  was  instituted  with  tiie  sasctioQ. 
though  not  by  the  direction,  -of  Mr.  Oommiaiaoaer 
Hohroyd.  The  bankrupt  was  tried  before  ttsCommoa 
Serjeant,  and  convicted :  and  the  Jndgs  cotifiid  th^t 
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it  was  a  proper  case  for  costs  being  allowed  to  the 
proaecntor. ,  The  usual  allowance  was  accordingly 
made  to  the  prosecutor  by  the  county  authorities,  but 
did  not  nearly  cover  the  expenditure.  The  assignee 
applied  to  the  Comnussioner  for  payment  of  the  rest 
of  the  costs  out  of  the  "  Chief  BegiBtimi^s  Account*" 
under  section  228  of  the  Act  of  1801.  The  Conunis- 
sioner  held  that  he  had  no  jurisdiction  to  make  the 
order ;  and  the  assignees  now  appealed.  It  appeared 
that  the  taxed  costs  amounted  to  8402.,  of  which  5002L 
represented  actual  expenditure. 

The  Lou)  Chanobllor  said»  thAt  he  granted  the 
application  with  much  regret  that  it  should  cost  so 
much  to  punish  what  might  be  termed  an  ordinary 
crime.  It  appearedt  however,  that  5002.  had  actually 
been  expended,  and  where  the  outlay  was  so  great, 
8402.  was  not  above  the  usual  rate  of  remuneration 
for  time  and  trouble.  There  would  be  no  costs  of  tlus 
application. 


Irfxrds  Jtifltioes.  ] 
85  Maboh,  1885.      ( 


llAKBFBACI  V,  ROOXBS. 


Demurrer — Zandoumer  and  Agent — Fiduciary 
Relation — Charge  of  DoewmenU^-Vl  4s  18 
Vict.  e.  125,  s.  50. 

In  Vu  ahaetice  of  apeeial  eireumslanees,  eueh  as  an 
account  $eUkd,  or  a  release  given,  a  landowner  can  sus- 
tain  a  hUl  for  an  aeeourU  against  his  agent,  on  the 
ground  of  the  fiduciary  relation  between  them,  without 
alleging  fraud  or  misrepresentaOon. 

In  such  a  ease  it  is  immatsrial  (hat  there  is  no  red' 
procUy  of  receipts  and  payments. 

Observations  on  Phillips  v.  Phillips  (9  Hare,  471). 

The  50th  section  of  the  Common  Law  Prooeduare  Act, 
1854,  under  which  the  produdicn  of  documents  can  be 
enforced  by  summons,  does  not  affect  the  Jurisdiction  of 
Courts  qf  Eguity, 

This  was  an  appeal  against  a  decision  of  Stuart^ 
Y.-C,  overuUng  a  demurrer  to  a  lull  filed  hf  a  land« 
owner  against  his  sgent  for  an  account 

The  bill  stated  that  the  defendant  had  been  ap- 
pointed agent  and  manager  of  the  plaintiff's  estates,, 
with  authority  to  receive  rents,  &&,  and  had  been  left 
almost  uncontrolled  in  the  management,  and  had  also 
had  the  entire  conduct  of  certain  sales  of  timber,  and 
of  portions  of  the  estates.  The  bill  admitted  that 
the  defendant  had  fiimished  accounts,  but  alleged  that 
they  were  meagre  and  unsatis&ctory,  and  that  the 
defendant  had  not  produced  the  vouchers  for  certain 
alleged  payments,  or  given  satisfiictory  explanations 
regarding  them.  The  bill  also  stated  spedfio  items 
in  the  accounts,  with  respect  to  which  explanations 
had  been  demanded  and  withheld,  and  ohaiged  that 
the  defendant  had  in  his  possession  documents  and 
muniments  of  title  belonging  to  the  plaintiff  which 
he  ought  to  deliver  up. 


The  bill  prayed  for  an  account,  and  the  delivery  of 
the  documents.  There  was  no  charge  of  fraud ;  see 
5  N.  B.  899. 

Matins,  Q^C,  and  Boyle,  in  support  of  the  de- 
murrer. 

Ist  In  the  present  case  the  receipts  and  payments 
were  by  the  defendant  only,  but  a  bill  for  an  account 
would  not  lie,  unless  the  accounts  were  mutual, 

PhiUips  V.  PhiUips,  9  Hare,  471 ; 

IHnwiddie  v.  £aiUie,  6  Yes.  138, 141. 
It  was  not  even  sufficient  that  there  should  be 
entries  on  each  side  of  the  account,  or  great  complica- 
tion in  the  accounts, 

Padwick  v.  ffurst,  18  Beav.  575 ; 

Padunek  v.  Stanley^  9  Hare,  827. 
The  cases  of 

Mackenzie  v.  Johnston,  4  Hadd.  873, 

Shepard  v.  Brown,  4  Giff  208, 
were  virtually  overruled  by 

Smith  V.  Leveaux,  8  K.  R.  18,  ^ 

FlockUm  V.  Peake,  8  N.  R.  453,  826. 
2nd.  The  ground  of  the  Court's  interference  wu  the 
trust  between  the  parties, 

FoUyY.  MiU,  2  H.  of  L.  Ca.  28; 

Hemings  v.  Pugh,  4  Oifll  456. 
The  relation  of  principal  and  agent  was  not  alone 
sufficient. 

King  v.  Bossett,  2Y.kJ.  88. 
The  case  of 

Smith  V.  Leveaux  (Ice.  dL), 
established  the  principle  that,  whatever  the  nature  of 
the  agenda  employment  might  be,  if  the  accounts  were 
aU  on  one  side,  the  bill  could  not  be  sustained. 

Srd.  It  followed  that  a  landowner  could  not  sustain 
a  bill  against  his  agent  without  alleging  misrepresen- 
tation or  fraud,  and  his  remedy  was  at  Law, 

Topham  V.  Braddiek,  1  Taunt  572. 
There  was  no  case  in  the  books  in  #hich  the  simple 
relation  of  landowner  and  agent  had  been  held  suffi- 
cient to  sustain  the  bUL 

The  Yice-Chanoellor  had  rested  his  decision  on  the 
cases  of, 

LordffardwicksT.  renum,  14  Yes.  504 ; 

Lord  Salisbury  r.  Oeeil,  ICox,  277  ; 

Lord  Cfhedworth  y.  Bdwards,  8  Yes.  46. 
But  in  those  cases  there  was  either  a  charge  or  ad- 
misrion  of  fraud,  and  in 

Lady  Ormond  v.  Hutchinson,  16  Yes.  94, 
the  inquiries  were  directed  on  admissions  in  the 
answer.    The  same  principle  had  been  followed  in, 

Namdshaw  v.  Brownrigg,  1  SioL  (n.  b.)  578  ; 

Barry  v.  Stevens,  81  Beav.  258  ; 

Fluker  v.  Taylor,  8  Drew.  188 ; 

Wilson  V.  Short,  6  Hare,  866. 
4th.  The  bill  was  simply  a  bill  for  the  production 
of  documents.     Tliat  olgect  could  be  obtained  by 
summons  under  the  Common  Law  Procedure  AcV 
1854* 
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Oth&me^  (i,C.,  and  F,  KtUyt  for  tibA  pUlntifi;  were 
not  called  upon. 

Knioht  Bbuce,  L.  J.,  said  :  The  allegation  that  the 
defendant  was  the  agent  and  manager  of  the  plaintifTa 
estates,  and  the  corresponding  prayer  for  an  acooont, 
were  alone  sufficient  to  sustain  this  bilL  Phillips  y. 
PhilUpt  Qoc  eiL)  did  not  mean  that  a  reciprocity  of 
receipts  and  payments  was  always  necessary  to  sustain 
a  bill  for  an  account :  the  jurisdiction  of  the  Court 
might  arise,  as  in  the  present  case«  from  the  fiduciary 
nature  of  the  relation  between  the  parties,  and  there 
was  no  occasion  for  ailing  fraud  or  anything  else 
specially.  H  indeed,  an  account  had  been  stated 
and  settled,  or  a  release  given,  it  might  have  been 
necessary  to  state  a  case  to  reopen  the  account  or  set 
aside  the  release,  but  in  the  present  case  enough  had 
been  stated  to  entitle  the  plaintiff  to  relief. 

But  the  plaintiff,  having  stated  the  position  of  the 
defendant  as  his  steward,  charged  him  with  the  pos- 
session of  documents  which  he  ought  to  deliver  up, 
and  prayed  for  relief  accordingly.  That  also  was 
sufficient  to  entitle  the  plaintiff  to  a  decree.  His 
Lordship  disapproved  of  the  demurrer  and  of  the 
appeaL 

TuBNEB,  L.  J.,  said  :  The  present  case  was  not  one 
in  which  their  Lordships,  in  justioe  to  the  Vioe-Chan- 
cellor,  to  themselves,  or  to  the  rules  of  the  Court» 
could  call  upon  the  plaintiff's  counsel  The  part  of 
the  bill,  which  referred  to  the  documents,  was  alone 
sufficient  to  sustain  it.  It  had  been  said  that  a  sum- 
mons under  the  Common  Law  Prooednre  Act  would 
reach  the  documents ;  but  he  had  yet  to  learn  that  that 
Act  affected  the  jurisdiction  of  the  Ooort  of  Chancery  to 
enforce  diaoovery.  He  declined,  however,  to  decide  the 
case  on  that  ground,  though  that  was  alone  sufficient 
He  had  never  heard  that  a  bill  for  an  aoooont  oould 
not  be  maintained  by  a  principal  against  an  agent 
as  sQoh,  although  in  a  simple  tnnsaetion  the  case 
nd^t  be  more  oonveniently  dealt  with  at  law.  It 
had  been  said,  that  there  was  no  ease  in  the  books  of 
a  bill  by  a  principal  against  an  agents  except  where 
fraud  had  been  alleged.  He  thought  that  the  books 
had  not  been  well  looked  into  on  that  snbjeot,  but 
if  it  were  so,  such  a  bill  was  like  a  biU  by  a  cu/tti- 
^(ue'iruH  ageinst  a  trustee  withont  apedal  eittum- 
stanoea.  In  PhiUipt  v.  PhiUip$  (loo.  ett.),  he  had 
referred  to  Mackenzie  v.  Jt^ntUm  (loo,  cU,)t  idiere 
it  was  said,  ''The  defendants  were  agents  for  the  sale 
of  the  property  of  the  plainti^  and  wherever  such  a 
relation  exists,  a  bill  will  lie  for  an  acoonnt"  In 
PhiUip$  V.  PhillipB,  the  bill  alleged  not  an  agency 
transaction,  but  a  current  account,  between  the 
plaintiff  and  the  defendant  and  his  partner ;  the  case 
went  on  a  current  account  between  the  parties.  It 
was  true  that  there  was  one  single  item  of  agency,  but 
the  case  had  no  reference  at  all  to  the  case  of  general 
aooonnt  between  principal  and  agent  Moreover, 
Padwiek  V.  Stanley  (foe.  eiL),  was  calculated  to  set 


right  any  doubt  which  might  have  arisen  as  to  PW^ 
V.  PhiUipe,  The  present  case  was  dear,  aad  tibe 
appeal  would  be  dismissed  with  costs. 


Lordfl  Justices.  |  g^  ^.  Stoitoiwii. 
22,  28  Habch,  1865.  \ 

A,  will  contained  a  gift  of  real  estate  to  suekpenm 
or  person  as  at  a  specified  time  should  he  ^'(keniMf^ 
in  blood  to  fne  as  descendants  from  my  great-gnsd- 
father,"  /.  &,  **and  whose  kindred  with  me  mgiMeta 
jrotn  Mm    .•— 

Held,  in  the  abrnnce  of  tsny  descendants  fim  J.  S., 
that  the  meaningmust  include  two  dosses  ofpemns,  vi:., 
those  who  were  descendants  off.  5.,  and  thosB  feko  wn 
eollateraUy  related  to  the  testator  throu^  /.  8. 

This  was  an  appeal  from  a  decision  of  the  Muter 
of  the  Rolls,  reported  5  N.B.  68,  ante,  where  the  will 
and  the  UctB  are  fully  set  out. 

Sdwyn,  (10.,  and  C.  ffaU,  for  the  pUintil^  the 
appellant 

Souihgate,  Q,0,,  and  Prendergast,  for  the  defcs- 
dants,  the  respondents. 

The  arguments  of  counsel  were  simibr  to  fk* 

used  in  the  Court  below.    The  following  additio&il 

authorities  were  referred  to  as  illustrating  the  mets* 

ing  to  be  attached  to  the  word  "  descendants,** 

WUliams  v.  WiUiams,  1  Sim.  (n.  a.)  358,  371 ; 

JSarl  of  Tyrone  r.  Marquis  of  WatetfordtlDtQ- 

F.  A  J.  627; 
Robinson  r.  Shepherd,  10  Jur.  (n.  a.)  53. 

Tuhnzr,  L.J.,  said :  The  words  *Meecendsnti  from 
my  great-grand&ther,**  "and  whose  kindred irith  me 
originates  fh>m  him,"  seemed  to  denote  a  das  a 
classes  of  devisees,  the  words  "  nearest  m  blood  to 
me  **  pointing  out  what  members  of  such  class  or 
classes  were  to  take.  In  this  point  of  view  the  (f» 
tion  arose,  whether  the  former  words  denoted  onljom 
class  or  two  classes,  and  his  Lordship  thoq^t  thst  the 
latter  oonstraotion  most  prevaiL 

It  had  been  stioDgjiy  urged  by  tiie  plalBtiffthit  Oe 

words  *'  and  whose  khidred,"  &c.,  were  merelyaBotitf 
description  of  the  same  persons  as  were  *<  desoeodsiti 
from  my  great-grandfather ;"  but  he  could  not  suei^ 
to  that  argument,  inasmuch  as  it  was  the  proper  rob 
of  eottstniotion  to  give  tome  meaning  to  all  the  peits 
of  a  will,  if  possible,  and  ha  thought  that  those  wwli 
were  intended  to  denote  persona  ooUatersUy  related  te 
the  testator,  their  kindred  with  him  Qriginatiiigvi& 
hisgrea^gnndfilther•  The  knowledge  of  the  testitor 
of  the  non-existence  of  any  deaeendanta  from  hii  pt^ 
grandfother  uuoh  strengthened  this  opiBOft. 

HU  Lordship's  judgment  substantfslify  ngresdia  i^ 
effect  witii  tiie  decree  of  the  Mast«  eC  the  Boli% 
but  he  thought  the  form  of  the  < 
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as  there  ought  to  be  an  inqniry  in  accordance  with 
the  will  as  now  constmed. 

Knight-Beucjs,  L.J.»  said,  that  as  his  learned 
Brother  sabstantiolly  agreed  with  the  judgment  of  the 
Master  of  the  BoUsi  it  was  not  necessary  for  him  to 
express  an  opinion ;  but  he  was  not  able  to  read  the 
wiU  so  as  to  construe  the  word  '*  dfiflcendanta  "  as  the 
Master  of  the  Rolls  had  done.| 

Jffiiic^— Declare  that  plaintiff  is  a  tmitee  kft  soeh 
persona  or  person  as  at  the  time  of  the  death  of  the 
testator*s  widow  were  or  was  nearest  in  blood  to  the 
testator,  of  a  class  composed  of  the  dasoendants  of  the 
testator's  gieat-graadfather,  J.  Stonehewer,  and  of  the 
perscms  whose  kindred  with  the  testatw  origiiiatcd 
from  their  being  related  to  his  said  great-gnmd&ther. 
Coats  of  all  paiiies  to  be  paid  out  of  the  estate. 


Master  Of  the  EoUs.  \  MoEnim  i».  Bni. 

23,  27  Makch,  1865,     J 

Auction — Fufing^ — Specific  Peffcrmcmce. 

Puffing  does  not  invalidate  a  sale,  if  the  puffer  does 
not  bid  beyond  a  fixed  reserved  price : 

But  the  sale  is  bad,  if  the  puffer  is  employed  for  the 
purpose  of  running  up  (he  purchaser,  and  not  solely  to 
prevent  a  sale  below  the  reserved  price. 

An  auetiomer  and  puffer  bid  o^otnst  one  oaiotker 
for  eleven  kids,  the  purchaser  then  bid,  and  ike  property 
IMS  knocked  down  to  hink  al  less  than  ike  reserved  priee^ 
without  any  other  bon&  fide  bid  Iwvin^  been  made  .— 

Held,  that  the  sale  was  good,  and  that  the  contract 
must  be  enforced. 

This  was  a  motion  for  decree  in  a  suit  for  specific 
performance. 

The  plaintiffs,  who  were  deviiees  in  trust  for  8a!le  of 
a  freehold  house  with  grounds  to  the  extent  of  four 
acres,  at  Tooting  in  Surrey,  oansed  the  property  to 
be  put  up  for  auction  in  August,  1864.  The  defen- 
dant haying  purchased  it  for  3,650Z.,  paid  3657.  as  a 
deposit,  and  signed  a  memorandum  agreeing  to  pur- 
chase the  property,  and  to  take  the  particulars  and 
conditions  of  sale  as  the  terms  of  the  agreement. 

Neither  the  particulars,  nor  the  conditions  of  sale, 
nor  the  auctioneer  at  the  auction,  reserved  power  to 
the  renders  to  bid,  or  stated  that  there  would  be  a 
reserved  price,  nor  did  they  state  the  sale  to  be 
without  reserve,  but  the  first  condition  of  sale  was — 
« The  highest  bidder  shall  be  the  purchaser ;  and 
if  any  dispute  shall  arise  as  to  the  last  or  best 
bidding,  the  lot  in  dispute  shall  be  put  up  again  and 
resold." 

The  defendant,  as  one  of  his  requisitions  on  the 
title,  inquired  whether  "the  vendors*  solicitors  or 
auctioneers,  or  the  vendors  themselves,  or  any  of 
them  were  aware  of  any  bidding  having  been  in  fact 
made  at  the  auction  Iqr  or  on  behalf  of  the  deviseesb 


or  any  of  the  family  of "  the  testator  ?  Not  being 
satisfied  with  the  answers  returned  to  this  and  sub- 
sequent inquiry  on  the  same  point,  he  declined  to 
complete  without  being  satisfied  that  there  had  been 
no  puffing,  and  the  only  question  now  raised  was, 
whether  there  had  been  such  puffing  as  to  disentitle 
the  plaintiff  to  have  specific  performance  decreed. 

After  the  bill  was  filed,  the  defendant  had  brought 
an  action  for  his  deposit,  but  had  been  restrahied 
from  proceeding  in  it  by  an  injunction  granted  in  the 
present  suit 

The  evidence  in  the  soit  was,  that  the  auctioneer 
was  instructed  not  to  sell  the  property  under  4,0002. 
The  only  bidders  were  the  auctioneer  and  his  agent, 
who  made  eleven  bids  against  one  another,  rising  from 
9,500;.  to  3,600;.  The  defendant  then  bid  8, 6501.,  and 
immediately  one  of  the  plaintiflb  told  the  auctioneer 
to  sell ;  whereupon  the  auctioneer  declared  it  was  an 
open  sale,  and  knocked  down  the  property  to  the 
defendant. 

The  property,  which  was  advertised  as  *' available  for 
building  purposes,'*  adjoined  the  defendant's  house  and 
grounds,  and  if  covered  with  small  houses  would  be 
injurious  to  his  property.  The  defendant,  judging 
fipom  two  other  purchases  of  adjoining  land  recently 
made  by  him,  estimated  the  value  of  this  property  at 
2,6002.,  but,  believing  that  the  bids  were  bond  fide, 
and  fearing,  therefore,  that  it  was  being  bought  for 
building  purposes,  was  induced  to  make  the  bid  of 
3,6502.  The  plaintiffs  did  not  contradict  the  defen- 
dant's estioiate  of  the  value,  nor  excepl  by  their 
answers  to  the  requisitions,  deny  the  puffing. 

BaggaXtay,  Q.(7.,  and  Stecre,  for  the  plaintiffs. 
"When  a  ssle  is  not  stated  to  be  without  reserve,  a 
reserve  bidding  is  implied.    That  was  the  case  here, 
only  at  a  certain  point  the  reserve  was  abandoned,  and 
the  public  were  told  it  was  an  open  sale. 

At  Law  no  puffing  is  allowed,  but  in  Equity  a 
bidder  may  be  employed  by  the  vendor  to  prevent  the 
property  being  sold  below  a  certain  reserved  price, 
though  not  to  enhance  the  price  lieyond  that, 
Bug.  v.  ftp.  9  (14th ed.); 
Bromley  v.  Alt,  8  Yes.  620 ; 
Conolly  V.  Parsons,  3  Yes.  625,  n,  64  ; 
SmUhY.  Clarke,  12  Yes.  477. 
The  plaintiffs  were  trustees,  and  bound  to  sell  with 
a  reserved  price. 

Bobhouse,  Q-C,  and  Busk,  for  the  defendant. 

It  was  not  stated  that  there  was  a  reserved  price,  or 
that  the  vendors  would  bid.  The  cases  at  Law  ahow 
that  the  condition,  '*  the  highest  bidder  is  to  be  the 
purchaser,"  means  the  highest  bond  fide  bidder,  and 
that  this  is  a  contract  of  the  vendor  with  the  public, 
and  if  he  employs  a' bidder,  so  that  the  public  believe 
that  others  are  bidding,  he  commits  a  fraud  on  the 
purchaser,  and  the  contract  is  bad, 
Bexwell  ▼.  Christie^  Cowp.  395  ; 
Howardr.  CastU,  6  T.  K.  642 ; 
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Crowder  v.  Austin,  8  Bing.  868  ;  11  J.  B.  Moo. 
288; 

ThomeU  y.  ffaines,  16  M.  k  W.  867,  872  ; 

Oreen  v.    Baverstock,  14  C.  B.    (n.  s.)   204;  2 
N.  R.  128 ; 
At  Law,  therefore,  the  employment  of  a  puffer  is 
evidence  of  fraud. 

In  the  cases  cited  by  the  phiintiff,  specific  per- 
formance was  granted,  because  there  were  real  bidders, 
or  no  averment  to  the  contraiy,  bat  the  remarks  of  the 
Judges  are  in  our  favour,  and  show  that  Equity  does 
not  allow  the  vendors  to  give  a  fictitioas  appearance 
of  competition.    And  so  also  in 

Flint  V.  Woodin,  9  Hare,  618, 

Woodward  v.  Miller,  2  ColL  279. 
In  the  latter  case  the  defendant  declined  to  try  the 
legal  question,  and  in  both  the  two  last  cases  there 
was  no  evidence  of  over- value.    In 

Jtobinaon  v.  WaU,  2  PhilL  872, 
specific  performance  was  refused. 

Where  the  contract  is  bad  at  Law,  as  it  clearly  is 
here,  specific  performance  will  not  be  decreed. 

Woodward  v.  MUUr,  2  ColL  279,  288, 
which  is  not  contravened  by  any  other  case.  In  no  case 
has  the  contract  been  enforced  where  there  were  no  real 
bidders,  and  the  competition  was  merely  apparent,  nor 
where  the  over- value  paid  by  the  purchaser  has  been 
very  great,  nor  where  more  than  one  bidder  has  been 
employed,  all  which  elements  are  to  be  found  in  this 
case.   On  the  last  point, 

Sug.  V.  &  P.  10  (14th  ed.). 
is  conclusive. 

Baggallay,  Q.a,  in  reply. 

In  ThomeU  v.  ffaines  (loc  ciL ),  the  sale  was  "  with- 
out reserve."  The  other  cases  at  Law  were  actions 
against  the  auctioneer  for  the  deposit  (except  Howard 
V.  Ca^le  {loe,  eU.),  and  Ormoder  v.  AtuUn  (loc,  dL), 
where  the  purchaser  was  clearly  bid  up),  and  differ, 
therefore,  from  this  case,  which  is  between  the  vendor 
and  purchaser. 

The  alleged  rule  extracted  from  Woodward  v.  Miller 
(loc  eU,),  was  a  mere  dictum  of  Knight  Bruce,  Y.-C, 
and  contrary  to  his  decision  in  the  case,  which  was  in 
our  favour. 

The  fact  of  the  sale  being,  as  in  this  instance  adver- 
tised, by  executors  implied  a  reserve  bid. 

27  March,  1865. 

Thb  Master  of  thb  Rolls  said :  According  to 
the  evidence,  when  the  sale  took  place  the  vendors 
determined  that  the  property  should  not  be  sold 
below  a  oartain  price,  which  was  fixed  ultimately 
at  8,6001.,  and  so  instructed  the  auctioneer.  The 
auctioneer  employed  one  person  to  bid,  and  then  him- 
self bid  against  that  person  up  to  8,6002.,  and  then 
both  stopped ;  the  defendant  bid  502.  more,  no  other 
bidding  was  made,  and  the  property  was  knocked 
down  to  the  defendant  This,  in  his  Honour's 
opinion,  was  the  dear  result  of  the  evidence. 


It  was  totally  impossible  to  reconcile  the  cases  at 
Law  and  Equity.  He  must,  therefore,  consider  tlu 
principle  on  which  the  cases  had  been  determined 
in  Equity.  It  was  clear  that  any  puffing  made 
the  contract  bad  at  Law,  but  it  was  not  so  in  Eqnitj. 
It  was  a  principle  of  human  nature  that  made  a  mas, 
when  engaged  in  an  auction,  get  stimulated  by 
other  persons  bidding  against  him,  and,  being  nn- 
willing  to  be  beaten,  bid  more  than  he  would  do  on 
calm  reflection.  Courts  of  Equity  considered  that  it 
was  a  species  of  ^frsnd  to  take  advantage  of  this  prin- 
ciple of  human  nature,  and  that  a  sale  was  bad  when 
such  a  thing  was  done.  But  they  had  decided  that 
the  vendor  might  fix  a  reserve  bidding  and  emploj 
a  person  to  bid  up  to  that  amount  Even  that,  how- 
ever, was  not  allowable  when  the  pttrticulars  or  condi- 
tions of  sale  announced  the  property  to  be  sold  "nnI^ 
servedly,"  for  that  meant,  that  it  would  be  sold  without 
any  distinction  or  reserve  for  the  best  bond  fide  price 
bid  for  it  If  the  sale  was  not  expressed  to  be  "  onn- 
aervsdly,"  a  reservation  was  implied,  either  a  reserve 
bidding  to  be  made  by  the  vendor,  or  a  reaerred 
price,  beneath  which  the  property  would  not  be  sold. 

The  result  of  the  cases  was,  that  if  then  wai  a 
certain  fixed  reserved  price  which  the  vendor  assumed 
to  be  the  value  of  the  property,  and  the  object  of  the 
bidding  by  his  agent  was,  not  to  run  up  the  purchaser 
by  the  animation  of  a  contest,  but  merely  to  prevent  a 
sale  below  that  reserved  price,— then  it  was.  a  fair  and 
legitimate  proceeding;  but  if  the  bidding  by  the 
vendor  went  beyond  this,  it  was  not  so.  The  present 
case,  in  lus  Honour's  opinion,  did  not  go  beyond  that 
Biddings  went  on  between  the  puffer  and  the  aoe- 
tioneer  up  to  the  reserved  price,  the  defendant  onlj 
added  one  bidding,  and  was  not  urged  on  by  any 
person  bidding  beyond  that.  His  Honour,  therofoie, 
considered  it  was  a  good  and  bond  fide  sale. 

Minute, — Decree  specific  performance  of  tiie  eon- 
tract,  subject  to  the  usual  reference  as  to  title.  The 
defendant  to  pay  the  costs  up  to  the  hearing. 


Master  of  the  Bolls. )  JZe  Philbrick's  Settii- 
27  Kaboh,  1665.        )  luurr. 

Appointment — 7}rtuU€9 — Execuiorz—^Z  S  24 
VicL  c  15,  «.  4. 

Where  a  married  woman  who  woe  the  doMt  ef  ^ 
generai  power  of  appointment  executed  it  hy  wUh  e^ 
appointed  ae  executore  pereone  who  were  neither  of- 
povnteee^  nor  the  trustees  of  the  settlement:-^ 

Reld^tiuUiticasthedufyofthe  executors,  and  net  tf 
the  trustees  of  the  deed  conferring  the  power,  todistribuU 
the  property  appointed  atnong  the  appointees, 

Qusre,  whether  this  would  be  so  in  the  case  of  any 
donee  of  a  power. 

Piatt  r.  Routh  (6  H.  &  W.  756),  otserved  upem, 

A  married  woman  had,  under  the  sMiem^^  > 
general  power  of  appointment  by  wili  of«r  fSb^fsads 
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sabject  to  the  settlement.  She  ezecnted  this  power 
by  a  will,  by  which  also  she  appointed  executors. 
She  died  in  her  husband's  life-time,  and  her  exe- 
cutors obtained  letters  of  administration  with  the  will 
annexed.  Her  husband  had  an  interest  in  the  funds 
under  his  wife's  appointment,  and  had  given  notice 
to  the  trustees  of  the  settlement  not  to  pay  the  money 
to  his  wife's  administrators.  The  money  had  been 
paid  into  Courts  and  the  administrators  now  petitioned 
for  the  payment  of  it  out  to  them. 

BaggaHay^  Q,C.,  and  Hardy,  for  the  petitioners. 

O,  Mdilf  for  the  trustees  of  the  settlement,  sub- 
mitted that  it  was  the  duty  of  the  trustees,  and  not 
of  the  administrators,  to  administer  this  money.  It 
was  not  formerly  liable  to  probate  duty, 

PlaU  ▼.  Hottth,  6  M.  &  W.  758,  791,  10  CI.  & 
Fin.  257, 
because  it  was  not  part  of  the  property  of  the  ap- 
pointor, which  executors  had  to  administer.  The 
rule  as  to  the  duty  was  altered  by  23  &  24  Vict, 
c.  15,  s.  4>  but  section  5  shows  that  the  trustees  are 
the  persons  to  administer  the  property  subject  to 
such  a  power. 

The  fund  was  no  doubt  liable  to  the  appointor's 
debts,  which  were  ordinarily  paid  by  executors^  but 
that  was  a  veiy  peculiar  equity,  and  a  purchaser  from 
an  appointee,  without  notice,  had  priority  over  the 
appointor's  creditors. 

The  Mastek  op  thx  Boua,  without  calling  for  a 
reply,  said :  In  his  opinion  the  donee  of  a  general 
power  of  appointment  could  appoint  to  strangers  as 
trustees^  and  as  there  could  not  be  two  sets  of  trustees, 
the  second  would  be  entitled  to  haye  the  fund  paid  to 
them  upon  the  trusts  declared  by  the  appointment  It 
was  true  that  if  the  donee  of  the  power  appointed  the 
fiind  in  certain  proportions  among  rarious  persons^ 
then  the  original  trustees  were  trustees  to  see  tiiat  this 
appointment  was  carried  into  execution. 

Kow  where  a  married  woman  appointed  a  fond  to 
certain  persons,  and  appointed  executors,  she  imposed 
on  those  executors  the  burden  of  the  execution  of  the 
trusts^  as  if  she  had  appointed  to  them  as  trustees. 
She  could  only  appoint  executors  as  a  donee  of  the 
power,  and  executors  so  i^pointed  were  executors  solely 
to  administer  the  fond  sulgect  to  the  power,  and  there 
oould  be  no  other  fund  for  them  to  administer ;  she 
therefore  made  them  trustees  of  that  fond. 

The  passages  cited  from  Lord  Abinger's  judgment 
in  PlaU  T.  lUnUh  {foe  cit),  meant  that  whether  there 
had,  or  had  not  been,  an  appointment  in  execution 
of  the  power,  the  ordinary  could  not  haye  touched 
the  fund,  for  it  belonged,  if  it  was  not  appointed, 
to  the  trustees, — if  it  was  appointed,  to  the  ap- 
pointees. And  similarly,  executors  could  not  touch 
the  fund,  unless  the  wiU  which  made  them  executors 
also  executed  the  power.  Where  it  was  said,  "that 
neithor  the  oxdinaiy  nor  the  executor  ever  could  hsre 


administered  any  part  of  this  property,"  it  was 
meant  that  the  executor,  hU  for  ihs  vriUy  could 
not  have  administerod.  But  by  the  appointment 
the  execution  of  the  trusts  was  remitted  to  the  par- 
ticular persons  named  as  trustees  in  the  will,  that 
is  the  executors.  The  statute  which  had  been 
referred  to,  in  his  Honour's  opinion,  confirmed  this 
▼iew  of  the  case,  because  it  made  the  executors 
liable  to  pay  the  duty.  The  money  must,  therefore, 
be  paid  to  the  executors. 


Eindersley, 

2dMABCH, 


1865.       I 


HUTTON  V.   SCA&BOBOUOH 

Cliff  Hotel  Company 
(Limited). 

Company — luwe  of  Shares  toith  a  Preferential 
Dividend — Acts  ultra  vires — Breach  of  Conr 
tract  with  Shareholdera'^25  &  26  Yict.  &  89, 
M.  12, 50. 

It  WM  provided  by  the  artidsi  of  assoeiaUoti  of  a 
joini-^toek oompany  that  ** the directora might  deOarta 
dividend,  to  he  paid  to  the  shareholden  in  proportion 
to  their  shares.*'  At  two  yeneral  meetings  of  the  effin* 
pony,  resolutions  were  passed,  giving  the  directors 
power  to  issu/e  the  shares  remaining  vnallotted  with  a 
prtferential  dividend  >— 

Held,  thai  these  resolutions  were  a  hreaeh  of  tha 
contract  into  which  aU  the  shareholders  in  th^  company 
had  entered  with  one  another. 

This  was  a  motion  for  an  injunction,  under  the 
following  circumstances — 

In  the  month  of  June,  1862,  the  Scarborough  Hotel 
Company  (Limited)  was  established,  according  to  the 
proyisions  of  the  Joint-Stock  Companies  Act  then 
in  force. 

The  memorandum  of  association  was  as  follows : 

1st  The  name  of  the  company  is  the  Scarborough 
Cliff  Hotel  Company  (Limited). 

2nd.  The  registered  office  of  the  company  is  to  be 
established  in  England. 

Srd.  The  objects  for  which  the  company  is  esta- 
blished are,  the  purchase  of  lands  and  tenements  in 
Scarborough,  the  erection,  furnishing,  and  mainte- 
nance of  an  hotel  and  club  thereon,  the  carrying  on 
the  usual  business  of  an  hotel  and  tayem  therein,  the 
erection  of  other  buildinga^  and  the  doing  all  such 
things  as  are  incidental  or  otherwise  conduciye  to  the 
attainment  of  the  aboye  objects. 

4th«  The  liability  of  the  shareholders  is  limited. 

5th.  The  nominal  capital  of  the  company  is 
120,0002.,  diyided  into  12,000  shares  of  10<.  each. 

The  72nd  of  the  articles  of  assodation  was— 

"That  the  directors  might,  with  the  sanction  of 
the  company,  in  general  meetiDg^  declare  a  dividend 
to  be  paid  to  the  Bhareholders  in  proportion  to  their 
sham." 
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On  the  26th  of  Janttary,  1865»  the  following  eiieiilflr 
was  sent  to  the  shareholders  in  the  eoihpany : 

"  Th«  Searbonragji  CM  Hotel  Company,  Limited. 
"Registered  Office, 
*'  74,  Newhoroogh  Streety^Scarboiengh. 

"Noti«8  IB  hereby  given,  that  an  eztraordinaory 
general  meeting  of  shareholders  of  the  Scarboroa|^ 
Cliff  Hotel  Company,  Limited,  will  be  held  at  the 
Boyal  Station  Hotel,  on  the  City  of  York,  on  Monday 
the  6th  of  Febroary,  1865,  at  five  o'clock  in  the  after- 
noon precisely,  when  Hie  following  resolutions  will  be 
proposed  as  a  special  resolution  pursuant  to  the  Com- 
panies Act,  1862,  viz.,  'That  as  to  5,783  shares,  and 
all  other  shares  from  time  to  time  remaining  im- 
alldtted,  or  any  of  them,  the  directors  may  if  they 
think  fit,  and  at  such  time  or  times  as  they  may  deem 
dzpedienty  isiue  the  aaone  with  a  preferential  dividend, 
not  ezoeedlng  the  lato  of  7^  per  eentomy  per  nanm, 
payable  £rom  tims  to  time,  half-yearly,  oQt  of  the  net 
revenue  of  the  company,  for  each  separate  year,  but 
without  recourse  to  the  revenue  of  any  subsequent 
year;  and  the  directors  may  pery  such  prefsieatial 
dividend  aeeofdingly,  a&d  also  nuike  ealls  in  respeet 
of  such  shares  in  inch  amounts  at  tQch  time  or 
times  and  in  meh  mamer  as  they  may  think  fit ;  and 
such  ihaxM  shall  be  subject  to  the  articles  of  asso- 
ciation, and  the  regnlotio&s  of  the  company,  exeept 
so  far  as  the  same  may  be  inconsisteDt  with  this  nmh 
lution.* 

*'And  stich  rewlntlom  win  b«  pasMd,  nd  nek 
proceedings  adopted  with  refenmee  tbereto,  aa  shall 
be  determined. 

**  Dated  this  24th  day  of  Jannaiy,  1805. 
"By  Older, 

'*T.  W.  D.  L.  VtaxAXtfUi 

''Semtaty.'* 

These  resolutions  were  accordingly  passed  at  an 
eztraordinaiy  general  meeting  of  the  6th  of  Febmaiy, 
and  confirmed  at  another  extraordinary  general  meet- 
ing on  the  2nd  of  March. 

The  pLxintifrs  were  three  shareholders  of  the  com- 
pany. Their  bill  prayed  that  it  might  be  declared  that 
it  was  beyond  the  powers  of  the  extraordinaiy  general 
meetings  of  the  shareholders  of  the  company,  held  on 
the  6th  of  February,  and  the  2nd  of  March,  1865, 
respectively,  to  pass  the  above  resolutions,  so  as  to  bind 
the  plaintiffs  and  the  other  dissentient  shareholders  : 
and  for  an  injunction. 

The  defendants  were  the  directon  of  the  company. 

^aily,  Q.a,  Sttd^w^lorthapkiBtiflk  0 
The  reaolutioiis  are  uitmvkei.  All  shares  in  the 
company  must  be  of  mm  kind ;  tUs  is  shown  by  the 
language  of  the  TSnd  articl*  of  assodatioiv  wUch 
provides  that  *«  a  dividend  li  to  ba  dsoiazed  in  pnpor- 
ikmiotheafaans."    Thay  ndied  on, 

JfOMT.  4^«f^82L.  J.  (]f.8.)ni»  I 

and  on  the  12th  section  of  the  Companies  Act,  IZOIk 


€fkm$f  Q,0.f  and  Berry,  tat  the  deflendaatB  n- 
leried  to^ 

Fidde9^r.  Ltmetuhire  and  Ttfrbhin  iliii7»uy  Cbsi- 

jMmy,  2  Be  O.  *  Sm.  581 ; 
Mdwarda  v.  Skreimlwry  mtd  Birmmgham  Rnl- 
woy  Cdmfcmf,  2  De  O,  4  Sm.  5^. 
The  qvestkm  turn  on  the  50lh  sectioo  ef  th«  Com- 
posies  Aety  1862,  not  on  the  12t2t.     We  intend  to 
alter  the  artideB  of  aasociatiaii,   not   the  memo- 
randum. 

The  plaintiffii  ought  to  have  attended  these  meet- 
ings,  and  opposed  the  resolutions  there, 
^MiV.  JSr^rMtftf,  2  Hare,  461,  494; 
Med^r.  Alsiam,  1  Ph.  790; 
Lord  V.  00/amor  amd  Oompeu^f  tf  Coffer  Mmmf 
2  Ph.  749. 
Even  could  they  have  come  to  move  for  tat  faQimc- 
tion  before  the  resolutions  were  confirmed,  they  gu, 
not  oome  now  after  their  omfiisiatioB. 

The  resolntionB  are  not  uUra  vir»;  the  third  p«i- 
graph  off  the  memozaodam  shows  the  objeeta  of  th» 

eompaiqr* 

Simpoon^  t.  Wedminsier  Palaa  HaUl  Cimyaay, 

8H.  ofL.  Ca.912; 
JBrym  V.  M^kropdHUm  Sahon  OnmOms  Oamftaif, 

SDaG.  AJ.12S; 
YoUir.  MhffiUtRaiavMiy  C^ia^Mfi^,  8  Da^&  A 8. 

29S; 
MaedaugaU  v.  Jer$€y  ImperuU  Said  Compmf, 

4  N.  R.  497. 
They  also  dtady 
AwtraHcm  AweUiOfry  Skmn  CUpper  Ogmpemifr. 

Mamuef,  6  W*  K  734. 

ExNDnaLBT,  y.-a,  said :  By  the  72Bd  article  of 
associatioBy  when  a  dividend  was  paid  to  the  thu*' 
holdeis,  it  was  to  be  paid  to  them  in  propoitien  t» 
their  shares.  When  any  person  took  shans  in  thia 
oompanyi  he  entered  into  a  contract  with  all  the  other 
shai^holderSy  that  they  shmdd  all  receive  a  rateable 
dividend  in  proportion  to  their  sfaarea.  The  qneitian 
wasy  could  a  migoiity  of  shareholders  say«  that  they 
would  give  eertain  penona  a  prefiBrential  dividoA  if 
they  would  taka  shares  in  the  company ;  so  that  tbe 
dividends  on  the  shares  of  foimer  taken  ef  shsr* 
should  be  suspended  until  these  preferential  difidends 
were  paid  I  This  was  a  clear  breach  of  the  emtiact 
with  such  Connar  takers  of  sharesL  It  was  ssid  tbst 
there  was  a  power  to  vary  the  artidea  of  assodatkin. 
Even  if  there  was  such  a  power,  it  must  be  eserosed 
at  a  gsnanl  meeting  convenad  expresaly  for  tkat 
purpose. 

He  shouldf  therefon^  grant  an  iiijunctiion  agsisst 
the  defmdantst  from  issuing  any  of  theuniameditees 
of  the  oompany  with  a  pnferential  dividend. 
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Wood,  V.-C.    }   The  Singbe  KksvrAcruBjxa 
33  Habch,  1865.   I       Compaitt  v.  Wilson  (2). 

Pmcfic^— Patmf— /rupfc^Km. 

FF%«n  lAtf  <2e/e7u2an<  deals  in  maehims  which  are, 
as  is  alleged  hy  the  plavniiffy  an  infringement  of  his 
patent,  the  defendant  toill  not  be  ordered,  in  a  suit  in 
respect  of  such  infringement,  to  allow  the  plaintiff  to 
inspect  all  the  machines  in  his  stock;  hut  he  win  be 
directed  to  verify  on  affidowit  the  several  kinds  of 
machines  that  he  has  sold  or  exposed  for  sale^  and  to 
produce  one  mtuhine  of  each  class  far  in^spection. 

This  WM  a  suit  in  respect  of  alleged  infringemAnts 
by  the  defendaat  of  the  plai&tifis'  patent  for  sewing 

The  ^yer  of  the  bUl  was.for  the  usual  i^jtmetion 
and  acconnTirandr<<^t  the  defendant  may  be  ordeied 
to  permit  inspection  by  the  tffti>tiff<jij^  or  tiieir  agents^ 
or  witnessefl^^'snch  time  as  this  Court  shall  direct, 
of  all  the  sewing  ™<»^h?^ftff  of  every  kind  now  on  Us 
premises,  and  to  take  photographs  or  drawings  thereu^ 
and  that  he  may  be  ordered  not  to  remore  any  of  such 
machines  from  his  premises  until  such  inspection  "W) 
have  taken  place." 

Qiffard,  Q.O.,  and  Drewry,  for  the  plun^^moyed 
Ibr  as  ordar  for  inspection  following  the  terms  of  the 
iJAyif  6f  the  bilL  "  -   —   - 

Lawson  (Sir  B,  Cairns,  Q.C,,  with  him),  for  the 
defendant 

This  is  an  application  for  liberty  to  inspect  the 
entire  stock  of  the  defendant,  which  might  be  most 
ii^urious  to  him,  as  the  plaintiffs  are  riral  traders. 

Inspection  is  only  ordered  in  cases  where  some 
process  of  manufacture  is  being  carried  on,  which  is 
alleged  to  be  an  infringement  of  the  plaintiflTs  patent. 

The  only  case  in  which  inspection  of  the  manufac- 
tured article  has  been  ordered  is — 

Patent  Type  Fofunding  Company  v.  Waiter,  John, 
727. 

Wood,  Y.-C.,  here  intimated  that  he  should  not 
gnmt  the  extended  fonn  of  inspection  asked  for. 

Qiffard,  Q.C.,  and  Dnwry,  then  limited  their  de- 
naad  to  sbbl  inspeetiOQ  of  one  machine  of  each  class 
8(M  or  exposed  for  sale  by  the  defenduit. 

Lawson,  contended  that  the  inspection  asked  for  was 
too  wide.  The  Court  could  not  grant  more  even 
alter  a  decree  in  favour  of  the  plaintiff ; 

The  Leather  Cloth  Company  (Limited^  r.  Eirsch* 
field,  in,  k v..  295. 

Wood,  V.-C,  granted  the  inspection  in  the  form  to 
which  the  plaintiiis*  ^nnff^l  had  ^iWt^MJ  their  dffimandi 

ir«}tt<tfc--])efendflnt  to  vsriiy  onaflUsvit  the  seTeial 
kinds  of  maeUnes  which  ho  has  sold  or  exposed  for  < 
sale  since  the  date  ai  Aa  last  diaelaimer,  one  of  each  I 
ckst  of  machinea  to  bo  pfodneed  at  his  •olieltDr's  oflioa  j 
for  ioapeetion»  at  wasottabla  tiini%  by  tha  plalntiV 


solicitors,  by  lUEesars.  A.  and  B.  (two  of  the  plaintiffs' 
seisntific  witaasseaX  snd  hy  the  pjalntiffs. 


Wood,  V.-C.  }   Stepxet  v.  Bid- 

8,  1S»  14^  15,  27  Ma£ch»  1865.   (       ditlpx. 

ParliameKtary  Fomr— Illegal  JBsereise  Sale 
Set  Aside — Allowance  for  Improvements — 
Interest 

Under  powers  contained  in  an  Act  of  ParUamenU  a 
railway  company  heughlpari  of  a  sUUed  estaU  from 
the  tenant  far  Itfs,  and  imsnsdiaiely  resold  te  B  and 
C,  who  expended  large  s:am»  in  permanmt  impronoe- 
ments.  On  the  sale  being  set  aside  at  the  instance  of 
the  remaiindermenf  B  ayyd  C  were  allowed  siuck  sums  as 
they  had  expended  in  improvements* 

Interest  at  61.  per  cent,  allowed  on  such  sums  from 
the  death  cf  the  tenmifor  life. 

By  an  Act  of  Parliament  passed  in  the  year  1828, 
the  Llanelly  Hallway  Company  were  empowered  to 
purchase  any  parcels  of  land  (not  exceeding  in  the 
whole  twenty  acres)  for  the  purpose  of  erecting  thereon 
warehousea  or  wharves^  or  for  any  other  purposes  con- 
nected with  the  railway  and  dock  thereby  authorised 
to  be  nfede  which  the  company  should  judge  requisite 
and  necessary;  and  tenants  for  lifis,  and  other  in- 
ci^aeitated  persons  were  empowered  to  seU  any  plurcels 
of  land  to  the  compfuiy  for  such  purposes. 

In  1839»  'WHliam  Chambers,  the  elder»  waa  tenant 
for  life  of  certain  estatea  devised  by  tho  will  of  Sir 
John  Stepney ;  and  the  company  purchased  of  him, 
under  the  above-mentioned  power,  portions  of  these 
estates.  Before  the  company  had  entered  into  a 
binding  contract  with  William  Chambers,  the  elder, 
for  tho  sale  of  the  lands  to  them,  they  had  agreed  to 
sell  to  tbe  dofendants,  Biddulph  and  Willism  Cham- 
ben^  tho  ymmger,  part  of  the  land  for  the  purohaae  of 
which  tkvy  wan  In  treaty ;  and  it  appeared  that  the 
cottpany'a  intention  to  re-sell  the  land,  waa  known  to 
Willism  Chamben,  the  elder. 

In  pursoanee  of  this  agreement  parts  of  tho  land 
we»  eonwyed  by  the  company  to  Biddul^^  and 
WiUiam  Chambers,  the  younger,  who  expended  con* 
sidentUe  loms  in  permanent  improvements  thereot 

A  bill  was  filed  by  the  present  tenant  for  fife^  and 
the  remainderinen,  under  Sir  J<dm  StepneT^s  will,  ftr 
the  purpose  of  having  the  sales  to  Biddulph  and 
William  Chambers,  the  younger,  set  asids,  as  having 
been  made  in  punnance  of  a  fraudulent  scheme,  the 
object  of  which  was  to  enable  Biddulph  and  WiUiam 
Chambers,  the  younger,  to  secure  for  themselves  por- 
tions of  the  Stepney  Estates. 

The  yicx-CHANOXLLOB  held,  that  the  alleged  frau- 
dulent scheme  was  not  proved,  but  that  the  sale  was 
ultra  vires,  and  must  be  set  aside.  The  question  then 
arose,  idiether  the  defendants  were  entitled  to  anyallow- 
anee  for  the  sums  expended  by  themonlmpzovements. 
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Sir  H.  Cairns,  Q.0,,  Oshoms,  Q.C7.,  and  C.  C. 
Berkeley,  for  tho  plantiflfs,  contended  that  the  tranaac- 
tion  being  a  fraudulent  one,  no  allowance  ought  to  be 
made  for  improYements, 

Kenny  v.  Browne,  S  Ridg.  P.  C.  518. 
At  all  events  the  defendants  stood  in  no  better  position 
than  the  tenant  for  life,  and  therefore  could  only  be 
allowed  such  ezpeuditure  for  improvements  (if  any)  as 
he  would  have  been  allowed.  To  make  any  further 
allowance  would  be  to  improve  the  remainderman  out 
of  his  estate, 

CaldeeoU  v.  Brown,  2  Hare,  144 ; 

Master  and  Fellows  of  Clare  BaU  v.  Sarding, 
6  Hare,  278  ; 

Sugden*s  V.  &  P.  747  (14th  ed.). 

The  AUomey-Oeneral,  Qiffard,  Q.a,  and  C.  T, 
Simpson,  for  Biddulph. 

W,  M.  James,  Q.C.,  Bagshawe,  and  Stirling,  for  W. 
Chambers. 

The  principle  on  which  allowance  is  made  for  im- 
provements is  that  he  who  comes  into  equity  must  do 
equity, 

Sturgis  v.  Champneys,  6  H.  ft  Cr.  105. 
Such  allowance  is  made  even  in  cases  of  gross  fraud, 

Charter  v.  Trevelyan,  11  CL  &  Fin.  714 ; 

Trevelyan  v.  White,  1  Beav.  588  ; 
iL  fortiori,  where  all  that  can  be  said  against  the  trans- 
action ifl^  that  a  power  has  been  used  in  an  illegal 
manner. 

The  allowance  must  be  made  for  the  whole  value  of 
the  improvements,  not  merely  for  such  improvements 
as  the  tenant  for  life  could  have  made, 

Ward  V.  ffartpole,  8  Bligh,  (n.  b.)  470. 

27  Kabch,  1865. 

Wooo,  y.-C,  said,  that  the  defendants  were  entitled 
to  be  allowed  the  value  of  the  permanent  improve* 
ments  made  by  them.  It  was  not  the  case  of  sums 
being  expended  with  the  view  of  rendering  it  impossible 
for  the  remainderman  to  recover  his  estate,  a«d  so  im* 
proving  him  out  of  his  estate,  as  it  was  called  ;  on  the 
contrary,  the  sums  were  bond  JUU  expended  for  im- 
provements, and  had  actually  increased  the  valu^of 
the  estate.  Neither  was  the  case  the  same  as  that  9a 
tenant  for  life,  for  the  defendants  had  here  got  posses- 
sion of  the  fee,  though  in  an  irregular  manner.  There 
would  be  an  inquiry  as  to  the  sums  expended  by  the 
defendants  respectively  for  permanent  improvements, 
and  interest  would  be  allowed  on  such  sums  at  51,  per 
cent  from  the  time  when  the  present  tenant  for  life 
came  into  possession  of  the  estate. 


South  v.  Bioxail 


Wood,  V.-C. 

24,  27  Maboh,  1865. 

Surety — Costs  of  Aefion^^Seoond  Mortgagee, 

The  executor  qf  a  person,  who  had  joined  as  surety  in 
anwrtgage,  unsucoesqfuUy  defended  an  aetion  on  the 


covenant  in  the  mortgage,  and  was  compelled  to  pay  the 
deU.— 

Held,  that,  as  eigainst  a  second  mortgagee,  he  could 
not  tack  the  costs  of  awih  defence  to  the  first  mort- 
gage. 

By  an  indenture  of  mortgage,  dated  the  14th  of 
Januaiy,  1851,  Susannah  Arnold  and  Henry  Arnold, 
to  secure  an  advance  to  Henry  Arnold  of  2,800^, 
demised  certain  real  estates,  to  which  they  were  succes- 
sively entitled  for  life,  to  Emily  and  Louisa  Maroon, 
for  a  tenn  of  ninety-nine  years,  if  they  or  either 
of  them  should  so  long  live,  and  Henry  Arnold  at 
the  same  time  assigned  to  the  Harcons  two  policies 
of  assurance  on  his  own  life,  and  certain  books  and 
paintings,  and  also  plate  and  furniture  and  other  per- 
sonal effects. 

Susannah  Arnold  joined  in  this  mortgage  only  as 
surety  for  Henry  Arnold. 

Susannah  Arnold  died  soon  after,  on  the  26tii  of 
April,  1851,  and  the  defendant  Bloxam  was  her  exe- 
cutor. 

In  May,  1851,  there  was  a  further  chaige  of  600L 
advanced  by  the  Marcons.  This  latter  charge  was 
subsequently  satisfied. 

On  the  25th  of  March,  1852,  Henry  Arnold,  in  con- 
sideration of  2,4002.,  executed  a  second  mortgage  to 
the  plaintiffs  of  the  same  property,  with  the  excep- 
tion of  the  policies  of  assurance^  as  was  comprised 
in  the  mortgage  of  the  14th  of  Januaiy,  1851, 
and  also  assigned  to  them  two  other  policies  of 
assurance  on  his  life,  which  were  subsequently  allowed 
to  drop. 

On  the  7th  of  March,  1858,  the  Marcons  com- 
menced an  action  against  Mr.  Bloxam  as  executor 
of  Susannah  Arnold  upon  the  covenant  in  the  mort- 
gage, but,  before  any  further  steps  were  taken,  sold 
the  books  and  paintings,  and  subsequently  the  plate 
and  fuiniture.  The  net  proceeds  of  the  two  sales, 
(after  a  sum  of  money  had  been  appropriated  in  pay- 
ment for  the  plate  and  furniture,  which  had  been 
bought  but  not  paid  for  by  Henry  Amdd)  not  being 
sufficient  to  dischaige  the  mortgage  debt  to  the 
Marcons,  the  action  was  continued. 

The  histoiy  of  the  action,  Marcon  y.  Bhuam^  will 
be  found  reported  25  L.  J.  (Ex.)  198.  The  rasolt 
was  in  favour  of  the  Marcons,  except  as  to  an 
item  of  6322.,  the  further  charge  which  the  Mar- 
cons claimed  to  tack  to  their  mortgage^  which  was 
disallowed. 

By  an  indenture,  dated  the  24th  of  April,  1856.  whidi 
recited  the  original  mortgage^  and  that  the  dofendant 
had  paid  to  the  Marcons  4842. 14t.  lid,  the  amoant 
for  which  the  verdict  was  directed  td  be  entered,  and 
also  4292.  10<.  6c2.,  the  costs  of  the  action^  and  also 
the  further  sum  of  1022.  7s.  id,,  by  the  swaid  directed 
to  be  paid,  and  a  further  sum  of  12.  lie,  7<Lf  for 
interest,  from  the  day  appdnted  for  paynant^  i 
the  total  sum  of  1,0182.  lOi.  4d.  Enilj  m 
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Marcon  tranaferred  the  two  policies  forming  part  of 
their  secority  to  the  defendant. 

Henry  Arnold  died  on  the  28th  of  September,  1858, 
having  been  for  some  time  insolvent^  and  Mr.  Bloxam 
shortly  afterwards  received  the  stun  of  2,8002.  the 
amount  receivable  under  the  two  policies.  The 
plaintifib  asserted  that  the  defendant  Bloxam  was  well 
aware  of  the  existence  of  their  secnrity  at  the  time 
he  defended  the  action  if  not  before,  that  he  never 
gave  notice  to  the  plaintifis  of  the  proceedings  in  the 
action,  or  ci  the  assignment  to  him  of  the  policies, 
that,  after  various  applications,  he  admitted  a  balance 
in  his  hands  of  6901.  3«.,  but  that  the  accounts  were 
incorrect,  and  that  he  had  deducted  from  the  moneys 
received  by  him  the  costs  incurred  in  the  action  at 
law,  which  he  had  no  right  to  do. 

They  offered,  however,  to  waive  any  further  ques- 
tion as  to  the  account,  if  the  defendant  would  consent 
to  strike  out  an  item  of  6582.  4f.,  for  the  costs  of  the 
defences  to  the  action,  and  would  also  pay  interest 
from  the  date  when  the  policy  fund  was  received,  and 
strike  out  the  interest  which  had  been  claimed  on  the 
sum  of  asSl,  it. 

The  defendant  refused  to  submit  to  these  terms,  and 
the  plaintiffs  now  prayed  for  a  declaration  that  they 
were  entitled  to  have  the  balance  of  the  moneys  re- 
ceived by  the  defendant  out  of  the  property  comprised 
in  the  indenture  of  the  14th  of  January,  1851,  after 
satisfying  what  was  due  upon  such  security,  applied 
in  satisfaction  of  the  moneys  due  upon  the*plahiti£b' 
security,  and  for  accounts  and  payment  by  the  defendant 
of  what  should  be  found  due. 

Paragraph  18  of  the  bill  stated,  "  That  there  never 
was  any  real  defence  to  the  said  action,  except  as  to 
the  sum  of  638/.  5#.  6d,,  and  the  other  defences 
raised  by  the  defendant  ought  not  to  have  been  taken, 
or  if  taken,  the  costs  occasioned  thereby  could  not 
have  been  properly  charged  against  Henry  Arnold  (to 
whom  no^  notice  of  the  proceedings  in  the  action  wta 
given)  as  costs  which  his  surety  had  been  com- 
pelled by  his  default  to  incur,  and  none  of  the  costs 
of  the  said  action,  even  if  the  same  had  been  properly 
chargeable  against  the  said  Henry  Arnold,  could  have 
been  properly  charged  against  the  present  pUuntifis, 
who  were  also  wholly  ignorant  and  without  notice  of 
the  proceedings  in  the  said  action." 

Mr.  Bloxam,  by  his  answer,  denied  that  he  was 
aware,  before  October  or  November,  1868,  that  the 
plaintiffs*  mortgage  included  the  same  property  as  was 
comprised  in  the  mortgage  of  the  14th  of  January, 
1851 ;  and  on  this  point  the  evidence  was  conflicting. 
He  admitted  that  he  had  not  given  the  plaintiffli  any 
notice  of  the  action,  or  of  his  intention  to  defend  it ; 
but  contended  that  he  was  justified  in  defending  it, 
and  did  so  in  consequence  of  counsers  opinion  that  he 
had  a  good  defence. 

Oifairdf  Q.C.t  and  ffemming,  for  the  plaintiflk,  con- 
te&dMl,  that  the  defendant^  as  sorsty,  could  not  place 


himself  in  a  better  position  than  the  first  mortgagees ; 
that  the  cost  of  defending  the  action  could  not  be  con- 
sidered as  first  mortgagee's  costs;  it  was,  at  the 
utmost,  nothing  more  than  a  simple  contract  debt 
from  Henry  Arnold,  and  could  not  be  tacked  to  the 
mortgage. 
They  cited, 

Copiar.  MiddUion,  1  T.  ft  R.  231 ; 

NewUm  v.  ChorUon^  2  Drew.  383  ; 

Bodgaon  v.  Shaw^  3  My.  ft  E.  190, 
On  the  question  of  mortgagee's  costs, 

Leuria  v.  John^  9  Sim.  866. 

Xoli,  Q.  0,,  and  Bevir,  for  the  defendant,  contended 
that  Mr.  Bloxam  was  justified  in  defending  the  action,  ' 
and  had  a  right  to  be  recouped  all  his  expenses. 

This  case  was  different  from  Copia  v.  Middieion, 
as  the  security  still  existed,  and  that  allowed  the 
equities  to  come  in.  The  case  was  perfect  against  the 
mortgagor,  and  a  second  mortgagee  must  take  subject 
to  all  the  equities  created  by  the  first  mortgagee, 
especially  where,  as  here,  there  was  no  knowledge,  as 
they  maintained,  by  the  surety  of  the  second 
mortgage. 

As  to  the  moneys  received  for  the  policies,  the 
plaintiffs  could  have  no  right  of  marahalling  as 
against  the  defendant,  for  the  policies  were  not  the 
same  as  those  comprised  in  the  mortgage  to  the  plain- 
tiflE^  and  had  been  kept  up  at  the  defendant's  expense. 

The  Yige-Chanoellob  only  called  on  Oiffdrd,  Q,  C, 
for  a  reply,  on  the  question,  Whether  the  costs  of  the 
action  could  fidrly  be  called  mortgagee's  costs ! 

27th  Mabch,  1865. 

Wood,  Y.-C,  having  decided  that  the  plaintifis 
were  clearly  entitled  to  marshal  the  policies,  said  : 
The  right  of  a  surety  to  be  indemnified  only  arose 
upon  his  paying  the  debt,  or  being  otherwise  damnified, 
and  he  apprehended  that  the  existence  of  such  a  right 
did  not  prevent  the  mortgagor  from  dealing  with  the 
mortgaged  estate  in  the  interval  In  this  respect  the 
right  of  a  surety  differed  from  a  charge  limited  to 
arise  on  a  particular  event  In  the  present  case  the 
suAty  had  unfortunately  disputed  his  liability,  and 
considerable  costs  had  been  incurred.  It  might  have 
been  necessary  to  take  the  accounts,  but  the  surety 
had  raised  other  questions,  and  had  only  succeeded  in 
striking  off  the  tother  advance.  If  there  had  been  a 
surplus  after  the  second  mortgage  had  been  satisfied, 
the  mortgagor  would  not  have  been  entitled  to  redeem 
the  surety  without  paying  everything,  including  the 
costs  of  the  action.  Ilie  principle  of  Copia  v.  MiddUton 
(loe,  eU,),  was,  that  the  debt  of  the  principal  to  the 
surety  was  only  a  simple  contract  debt,  and  the  surety 
could  not,  as  against  a  second  mortgagee,  tack  a  simple 
contract  debt  to  the  mortgage.  Therefore,  as  to  the 
658/.  paid  by  the  defendant  as  his  costs  of  the  action, 
he  clearly  could  not  claim  any  portion  of  these  as 
against  a  second  mortgag(Ba  There  was  more  difficulty 
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as  to  the  costs  of  ibe  plointiSs  in  the  action,  and  it 
woald  be  proper  to  ascertain  how  Ust  thej  wen 
necessary. 

His  Honour  then  inquired,  whether  the   present 
plaintiffs  had  not  offered  at  the  conuneneement  of  the 


soit  to  paj  the  carts  of  the  pUuntiffii  in  the  action,  and 
on  being  informed  that  sach  was  the  case,  saidi,  he 
should  giTB  the  defendant  the  costs  so  offered,  and 
the  plaintifs  would  have  the  costs  of  the  ptesent 

suit. 


COMMON   LAW. 


Q.B. 

18  Jax.  1865. 


Pew  and  Others,  Appellants. 
The  Metropolitan  Board  of 
Works,  Bespondents. 

11  ^  12  Vict  e.  112—18  ik\9  7%eU  c  120, 
n.  170,  181  {MHropdu  Local  Management 
Act,  1855) — Sewen  Bate — District — Pari^ 
— Eateability — Annual  Value — Benefit 

From  the  passing  of  11  A 12  Vict  e.  112,  the  Metro- 
poUtan  Commiasim  of  Sewn  iwcbtdisA  ioithim  its  limita 
separate  sewerage  districts.  The  8  i:  K  being  one  ef 
theee  dietriOs,  comprised  the  pesrish  t^  0  end  otksr 
penriskes,  Tks  OnnmtMrnerv  AavM^,  hefere  the  peus- 
ing  ef  the  Metrepeiie  Loetd  ManagemeiU  Act,  1B6^ 
horrowtd  200,0002.,  spent  67,0002.  ihertof  vpon  the 
S  A  K  district,  whereof  S19t  only  was  spent  on  the 
parish  ofO,  and  (he  onlyheneJU  received  by  that  parish 
directly  or  indirectly  from  the  200,0002.  was  equal  to 
1,0742.  6«.  10(2.  The  MetropoUtem  Board  of  Works, 
acting  under  sections  170  and  181  of  the  Metropolis 
Local  Management  Act,  1855,  e^ppoHicned  the  67,0002. 
among  the  parishes  ef  the  S  Jt  K  dietriet,  according  to 
the  rateable  value  of  the  property  m  such  parishes 
respectively,  and  not  according  to  the  proportion  qfthe 
67,0002.  expended  in,  or  (he  benefii  from  such  ex- 
penditure deriioed  by,  such  parishes  respectively ,  and 
accordtngly  charged  to  the  pariA  of  Q  the  sum  of 
90002.,  and  made  a  rate : — 

Held,  that  the  rate  was  vaUd,  sines  the  parish  ofO 
had  received  some  ben^  from  the  eagpenditure,  and 
since  the  principle  of  ratealnlity  in  proportion  to  the 
quantum  of  benefit  could  not  be  carried  out  without  in- 
quiring what  was  the  amount  of  benefit  derived  by  each 
street^  and  each  houee  in  the  parish^  and  the  Board  were 
at  aU  events  not  bound  to  males  such  an  inquiry  : 

Semble^  that  in  section  170  qf  the  Metropolis  Local 
Manageseent  Act,  1855,  ** parte,"  in  the  words  "the 
several  parts  of  the  Metropolis,'*  means  **  sewerage  dis* 
triets,'*  and  not  parishes,  streets,  er  houses. 

The  extra-ptdidal  opinion  expressed  in  The  Metro- 
politan Board  of  Works  v.  The  Yauzhall  Bridge  Com- 
pany, not  followed 

1st.  This  is  an  appeal  against  a  rate  made  on  the 
8id  of  Kej,  1861,  upon  the  paxiah  of  St.  Gileib 


Camberwen,  in  the  coontj  of  Surrey,  under  the  Metro- 
polis Local  Management  Act,  1855. 

2nd.  Hie  rate  was  made  in  puxsoaace  of  and  aoooid- 
ing  to  an  ■iiseeiinisnt  made  by  tiie  Metropolitan  Board 
of  Works  upon  &e  yestry  of  the  pariah,  and  the  ap- 
pellants were  rated  ha  the  assessment  as  oecupMis  of 
lands  in  the  parish. 

3rd.  By  consent,  and  l^the  Older  of  Blackburn,  J., 
pursuant  to  12  ft  13  Tict  c.  45,  the  following  case  is 
stated  for  the  opinion  ef  the  Omut : 

4th.  From  the  passing  of  11  k  12  Vict  a  112, 
until  the  expiration  of  that  Act,  the  Metropofitso  Com- 
mission of  Sewen  included  within  its  limits  separate 
sewerage  distiicta  or  lereli^  some  of  which  cootained 
and  copwflfaad  of  distinot  parishes^  while  others  oon- 
tained  and  oonaiated  of  distinet  parishes  and  parts  «f 
parishes,  and  the  p^etiee  of  the  Commiasionem  wss 
to  make  all  assessments  and  rates  for  sewerage  works 
upon  each  separate  district  or  lerel  on  the  rateable 
▼alue  of  the  property  therein,  and  not  upon  the  indi- 
Tidual  parishfs  within  such  district  or  lereL 

5th.  In  1854  the  Commissionsrs^  by  Tirtue  of  11 
k  12  Vict  c.  112,  and  16  ft  17  Vict  125,  bomved 
from  the  Bock  life  Assurance  Company  the  sum  of 
200,0002.9  and  for  securing  the  repayment  thereof 
assigned  to  the  trustees  of  the  society  all  the  moMys 
arising  and  to  arise  from  the  serenl  district  rates  in 
and  for  the  whole  of  the  separate  aswerage  districts 
within  the  limits  of  their  commission! 

6th.  This  sum  of  200,0002.  wis  boiTowed  for  the 
purpose  of  the  main  drainsge  of  the  raetropQlisb  bat 
instead  of  applying  the  same  to  that  porpoas^  the 
Commissioners  escpended  it  in  the  local  drainage  of 
certain  pariahes  within  thd  limita  of  their  ooonniaion. 

7th.  The  pariah  <^  Saint  Gilei^  Camberwell,  prior 
to  and  until  the  passing  of  the  Metropolis  Local 
Management  Act,  1855,  foimed  part  of  one  of  the 
said  sewerage  districts  or  lerels  within  the  limita  of 
the  Metropolitan  Commission  of  Sewers  called  *'ths 
Surrey  and  Kent  Sewerage  District,*'  which,  com- 
prised eighteen  other  parishes  and  parts  of  paridies. 

8th.  Prior  to  the  passing  of  the  Metropolia  l0al 
Management  Act,  1855,  there  had  been  expended  by 
the  Metropolitan  Commissioners  of  Sewea  lor  local 
drainage  in  the  said  parishes  and  parts  cC 
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comprised  ia  the  Samy  and  Kent  Sewerage  Districti 
67,000;.,  part  of  the  «am  of  200,000^.  Of  this 
67,0002.  only  619L  was  expended  in  the  parish 
of  Saint  Giles*  Camberwell,  and  the  residue  of  the 
67,000Z.  was  expended  in  other  parisbea  forming 
part  of  the  Suney  an4  Kent  Sawenn^  Bistiiet^  and 
the  parish  of  Saint  Giles,  Camberwell,  did  not, 
nor  wzU,  receive  any  benefit  from  such  eacpendi- 
tnre,  or  from  any  part  of  the  200,0002.  beyond  the 
said  com  of  6X91^  except  in  so  tar  as  it  reoelTes 
benefit  (sa  stated  in  the  18th  paragraph  of  this  case) 
from  the  gisnerally  improTod  drainage  of  the  Snzroy 
and  Kent  Sewenge  District,  eonseqnent  on  the  az- 
penditnre  of  the  som  of  67,0002. 

9tL  The  Metropolitan  Board  of  Works  did  not 
apportion  the  whole  of  the  200,0002.  among  aU  the 
parishes  within  the  limits  of  the  Metropolitan  Com- 
mission of  Sewers,  bat  did  apportion  the  67,000£p 
among  the  several  parishes  comprised  in  the  Suirey 
and  Kent  sewerage  district,  according  to  the  rateable 
valne  of  the  property  in  snch  parishes  respectirely, 
and  not  according  to  ^the  proportion  of  snch  sun  of 
67,0002.  expended  in  snch  parishes  respectively,  or  to 
the  benefit  derived  by  such  parishes  respectively  from 
such  expenditure.  The  amount  charged  by  such  ap* 
portionment  upon  the  parish  of  St  Gileses,  Camber- 
well  (including  the  said  sum  of  5192.},  was  90002.  and 
interest  thereon,  to  be  paid  by  twenty  yearly  instal- 
ments of  7902. 

10th.  At  a  meeting  of  the  Metropolitan  Board  of 
^  Works,  held  on  the  8rd  day  of  December,  1858,  it  was 
resolved  that  the  Board  should,  in  the  then  ensuing 
Session  of  Parliament,  apply  for  statutory  powers  to 
re-apportion  among  the  several  pariahei  concerned 
the  debt  in  respect  of  the  200,0002.,  according  to  the 
actual  benefit  derived  by  each  parish,  from  the  expen- 
diture thereof^  and  that  it  should  be  referred  to  a 
committee  of  tiie  Board  to  consider  and  frame  a  proper 
apportionment  on  that  basis,  and  that  the  same  should 
be  submitted  for  the  approval  of  the  Board. 

11th.  On  the  Ist  day  of  July,  1859,  the  Board  ap- 
proved of  and  adopted  the  apportionment  made  by 
the  committee  on  the  basis  aforesaid,  and  it  was  re- 
solved by  the  Board  that  in  the  bill  which  was  then 
about  to  be  brought  into  Parliament  by  them  for 
amending  the  Metropolis  Local  Management  Act, 
1855,  the  200,0002.  should  be  charged  on  the  several 
parishes  and  districts  in  the  proportions  therein  men- 
tioned, and  the  sum  of  1,0742.  6s.  lOd,  (indnding 
the  said  sum  of  5192.)  was  therein  charged  on  and 
apportioned  to  the  pariah  of  St  Giles,  C^berweU, 
as  the  amount  chargeable  thereon  in  respect  of  the 
benefit  derived  by  the  parish  from  the  expenditure  of 
the  200,0002. 

12th.  The  said  bill  for  amending  the  Metropolis 
Local  Management  Act,  1855,  was  afterwards  brought 
into  Parliament  by  the  Board  for  the  purpose  (among 
others)  of  chaiging  the  200,0002.  on  the  several 
pariahes  and  districts  in  the  proportions  last  aforesaid, 


and  of  charging  the  aforesaid  1,0742.  6i.  lOd.on  the 
parish  of  St  Giles,  Camberwell,  and  in  the  schedule 
to  the  biU  the  1,0742.  6b.  IQd.  was  inserted  against 
the  pariah  as  the  sum  to  be  chaiged  thereon,  but  the 
dauaes  in  the  bill  fior  the  re-apportiooment  of  the 
debt  never  passed  into  law. 

13th.  For  the  purposes  of  this  case  and  of  the  rafeob 
the  1,0742.  6i.  lOd.  may  be  taken  to  represent  the 
whole  benefit  xeoeived  directly  and  indirectly  by  the 
parish  of  St  Giles,  Camberwell,  from  the  expenditoio 
of  the  200,0002. 

14th.  In  consequence  of  the  Vestry  of  St  Gile% 
Camberwell,  refusing  to  obey  the  precept  of  the 
Metropolitan  Board  of  Works^  requiring  them  to  pay 
the  amount  assessed  upon  them,  the  Board  did,  on 
the  8rd  day  of  May,  1881,  aj^int  the  lespondsnta^ 
Samnel  Collins  and  Thomas  Hbwall,  to  make,  and 
they  accordingly  mad^,  a  rate  on  the  parish  ai'QL 
Giles,  Camberwell,  for  the  said  sum  or  instalment  of 
7902.,  which  is  the  rate  appealed  i^pinst 

15th.  The  appellanta  contend  that  the  Boaxd  ought 
either  to  have  apportioned  and  charged  the  whole  of 
the  200,0002.  amongrt  all  the  parishes  comprised 
within  the  limits  oi  the  Metropolitan  Commisiion  of 
Sewen,  at  the  tune  oC  the  ezpirataon  of  the  11  *  IS 
Vict  c  112,  according  to  the  rateable  valne  of  the 
property  in  such  parishes  respectively,  or  if  the  Suxiey 
and  Kent  Sewerage  District  was  chargeable  with,  and 
liable  to  pay  the  67,0002^  chaiged  thereon  by  the 
Board,  that  tiie  Board  in  apportioning  the  amount  of 
the  67,0002.  amongst  the  respective  pariahes  com- 
prised in  the  said  district  had  power,  under  sections 
170  and  181  of  tiie  Metropolis  Local  Management  Act, 
1855,  to  apportion,  and  ought  to  have  apportioned, 
the  amount  not  only  according  to  the  rateable  value 
of  the  property  in  tiie  respective  parishes  comprised 
in  the  said  district,  but  also  to  the  benefit,  received  by 
the  respective  parishes  from  the  expenditure  of  the 
67,0002. 

It  is  sgreed  that  the  Court  shall  have  power  to  alter 
or  amend  the  rate. 

The  questioni  for  the  opinion  of  the  Conrt 
are:-— 

Whether  the  rate  no  made  by  Samuel  Collins  and 
Thomas  Howell  is,  under  the  circumstances,  a  valid 
rate? 

Whether,  SMuming  it  to  be  a  valid  rate,  the  Board 
had  the  power  to  apportion,  or  now  have  the  power 
to  re-apportion,  the  67,0002L  among  the  parishss 
comprised  ii)  the  Surrey  and  Kent  Sewerage  District^ 
aoooiding  to  the  benefit  reoeived  by  the  aaid  re- 
spective parishes  from  the  expenditure  of  that  sum, 
or  to  i^portion,  or  re-apportion,  tSie  200,0002.  among 
all  the  said  pariahes  which  at  the  time  of  the  expira- 
tion of  the  11  ft  12  Yict  all2,  were  within  the  limits 
of  the  Metropolitan  Commission  of  Sewers,  according 
to  the  rateable  value  of  the  property  in  snch  parities 
respectiTely. 

If  the  Court  decides  that  the  rate  is  a  valid  cati^ 
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then  the  appeal  ia  to  be  diamiiaed ;  if  otherwiae^  the 
appeal  ia  to  be  allowed. 

The  Metropolia  Local  Management  Act,  18  &  19 
Vict  c.  120,  a.  181,  enacts^  that  the  money  neceaoffy 
to  diachai^  the  liabilitiea  of  the  Metropolitan  Com- 
miaaioneTa  of  Sewen,  shall  be  raiaed  in  like  manner  aa 
the  ezpenaea  of  the  Metropolitui  Boaid  of  Worka ;  and 
aection  170  enacts,  that  the  Board  "ahall  from  time 
to  time  aaoertain  and  aaaeaa  npon  the  City  of  London, 
and  the  other  parts  of  the  metropolia,  the  soma  which, 
in  their  judgment,  oi^ght  to  be  charged  npon  the  said 
dty,  and  anch  other  parts  reepeetiTely,  for  defraying 
the  expenses  of  the  said  Board  in  the  ezeontion  of  thia 
Act,  having  regard  to  the  annual  value  of  the  property 
in  the  scTend  parte  of  the  metropolia,  and  having 
regard  in  the  caae  of  expenditure  on  worka  of  drainage 
to  the  benefit  derived  from  auch  expenditure  by  the 
aeveral  parta  of  the  metropolia  affected  thereby ;  and 
any  anch  aum  may  be  ao  aasessed,  wholly  or  in  part^ 
in  respect  of  expenses  already  incurred,  or  of  expenaea 
to  be  thereafter  incurred;  and  for  the  |»urpoaes  of  such 
aasessment  the  annual  value  of  the  property  in  auch 
aeveral  parts  ahall  be  estimated  according  to  the 
estimate  or  basis  on  which  the  county  rate  is  aaaessed, 
or  where  there  is  no  such  county  rate^  according  to  a 
Uke  eatimate." 

Lwh,  0.(7.  (Raymond  with  him)  for  the  respon- 
dents. 

1st.  The  rate  ia  valid,  the  apportionment  being 
rightly  made,  without  regitfd  to  the  quantum  of  benefit 
derived, 

Meginav.  Head,  8  B.  ft  8.  419;  82  L.  J.  M.  C. 
115;  IK.  B.  818. 
And  see 

11  k  12  Vict  c.  112,  ss.  84,  70,  81,  94,  95 ; 
18  k  19  Vict  a  120,  ss.  Ill,  161,  164,  170, 181 ; 
and 

25  ft  26  Yict  c  102. 
8nd.  Even  if  the  rate  be  invalid,  the  apportionment 
ia  final,  and  the  ground  of  appeal  is  not  a  good  one. 

BturiU,  Q.a  (JJoKwith  him),  for  the  appelkntsi 
According  to  the  old  aewers  law,  the  rating  was  to 
be  made  only  on  thoae  deriving  benefit  from  the 


Rtxy.  Tower  JIamUtSt  9  a  ft  C.  517. 
The  proviao  in  aection  76  of  11  ft  12  Tlct  e.  112, 
expreasly  preaervea  thia  principle,  and  thia  waa  held, 
by  Campbell,  C.  J.,  Coleridge,  Erie,  and  Crompton, 
JJ.,in 

Mitrapoliian  JBoard <if  WorkiY,  VauxhaU Bridge 
Company,  7  EL  ft  BL  964, 
where  the  rule  waa  laid  down  that  rateability  ia  to  be 
in  proportion  to  benefit  That  caae  concludea  the 
preaent  point  The  rate  ia  bad,  because  no  regard  haa 
been  had  to  the  amount  of  benefit 

Section  170  of  the  Metropolia  Local  Management 
Act  directs  that  regard  ia  to  be  had,  not  only  to  the 
annualvalueartheproperty,bnt  also  to  the  benefit 


derived  fh>m  the  expenditure  by  the  aevend  parts : 
and  here  "part"  must  mean  at  any  rate  "paiiah,*^ 
if  not  atreet  or  honae.  It  cannot  mean  merely  "  dis- 
trict" *<  District "  in  thia  Act  meana  an  aggregation 
of  pariahea. 

Aa  to  levyingrmtea  according  to  the  benefit  derived 
under  thia  Act,  aee 

HoweUY.  The  London  Dock  Company,  8EL  ftB^ 
212. 

Soffina  v.  Bead  waa  decided  on  aection  164  of  the 
Metropolia  Local  Management  Act,  1855.  I  rely  on 
section  170,  under  which  thia  rate  ia  levied,  and  which 
expready  directa  regard  to  be  paid  to  the  benefit  derived. 

JAuh,  Q,C.,  in  reply. 

In  the  VawBkaU  Bridge  Caae  no  benefit  at  all  was 
derived,  and  Regina  v.  Head  decidea  that,  if  the  pro- 
per^ derive  no  benefit,  then  it  is  not  to  be  rated ;  but 
if  it  derive  any  benefit,  then  it  ia  to  be  rated,  and  the 
quantum  of  benefit  ia  not  to  be  considered. 

See  also, 
lUginaY.  OoodekOd,  27  L.  J.  M.  C.  233 ; 
Callia  on  Sewera,  222. 

The  opinion  expressed  in  Bex  t.  Tower  ffamUtt, 
however  wdghty,  waa  only  extra-judicial,  and  cannot 
bind  this  Court  If  the  Board  were  comx>elled  to 
apportion  according  to  benefit,  they  must  deaoend  aa 
low  aa  every  atreet,  and  even  every  house,  and  the 
Act  never  intended  to  throw  this  burden  on  them,  and 
it  would,  indeed,  be  practically  impossible. 

Section  76  of  11  ft  12  Vict  c  112,  does  not  apply 
to  auch  exemptions  aa  that  contended  for  by  the 
appeUants,  but  to  permanent  exemptiona.  In  Regina 
T.  ffead,  the  proviK)  aa  to  exemptions  in  aection  164 
of  the  18  ft  19  Vict  c.  120,  was  brought  to  the  notice 
of  the  Court,  and  waa  held  not  to  limit  the  rateability 
of  property  to  the  proportion  of  benefit  derived. 

Cur.  oda.  puXL 

25  Feb.  1865. 

Blaoxbuhn,  J.,  read  the  judgment  of  hunaelf  and 

C0CKBI7BN,^C.J.  :— • 

This  ia  a  caae  atated  on  appeal  againat  a  rate  made 
by  the  respondents,  by  virtue  of  an  appointment 
made  by  the  Metropolitan  Board  of  Worka,  under  the 
168th  aection  of  the  Metropolia  Local  Management 
Act  (18  ft  19  Yict  c.  120),  in  conaequence  of  the 
default  of  the  vestry  of  St  Giles,  GamberweU,  to 
pay  the  amount  required  by  a  precept  of  the  Metro- 
politan Board  of  Works.  It  appeara  from  the  state- 
ments in  the  case  that  the  Metropolitan  Commissioners 
of  Sewers  had,  whilst  acting  under  the  11  ft  12  ^ct 
c  112,  borrowed  the  sum  of  200,0002.  Out  of  this 
sum  they  had  expended  67,0002.  on  drainage  woriu 
for  the  benefit  of  the  Surrey  and  Kent  Sewerage  Dis- 
trict That  district  had  been  formed  by  them  under 
the  powers  given  in  the  34th  section  of  11  ft  12  Vict 
c  112.    The  district  comprised  parts  of 

*  Crompton,  J.,  went  to  Chunben  befan  the  c 
ffaeargtunent 
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different  pariaheB,  as  |s  stated  in  the  7th  paiagraph 
of  the  case.  On  the  passing  of  the  Metropolis  Local 
Management  Act,  the  Metropolitan  Board  had  to 
provide  for  the  payment  of  the  liabilities  of  the  Metro- 
politan Commissioners  of  Sewers.  The  Metropolis 
Local  Management  Act  (18  &  19  Vict  c.  120),  sec- 
tion 181,  directs  that  the  money  necessary  to  dis- 
charge the  liabilities  of  the  Metropolitan  Commis- 
sioners of  Sewers  shall  be  raised  in  like  manner  as  the 
expenses  of  the  Board ;  and  section  170  directs  how 
these  ejcpenMs  of  the  Board  are  to  be  assessed.  The 
Metropolitan  Board,  acting  nnder  these  sections,  hare 
apportioned  this  sum  of  67,0002.  amongst  the  several 
parishes  comprised  in  the  Soirey  and  Kent  Sewerage 
District,  and  it  is  not  disputed  that  this  was  the 
correct  course  to  take.  But  it  appears  from  the  state- 
ment of  the  case  in  paragraph  9,  that  the  Metropolitan 
Board  apportioned  it  amongst  the  several  parishes 
comprised  in  that  district  according  to  the  rateable 
value  of  the  piloperty  in  such  parishes  respectively, 
and  not  according  to  the  proportion  of  the  sum  ex- 
pended in  such  parishes  respectively,  or  to  the  benefit 
derived  by  such  parishes  respectively  from  the  ex- 
penditure; and,  following  this  principle,  the  sum 
charged  on  the  parish  of  Camberwell  (St  Giles),  in 
which  the  appellant*s  property  lies,  is  90002. 

It  further  appears  from  the  case  (paragraph  8  and 
paragraph  18)  that  the  actual  expenditure  for  works 
locally  situate  within  that  parish  was  only  5192.,  and 
that  ^e  whole  benefit  derived,  directly  or  indirectly, 
by  the  parii$h  from  the  whole  expenditure  on  drainage 
works  amounts  to  a  sum  much  less  than  90002.,  and 
which  for  the  purposes  of  the  case  is  by  paragraph  18 
to  be  assumed  to  be  1,0742.  6s.  10<2.  The  contention 
of  the  appellant  is  stated  in  the  15th  paragraph ;  it 
is  that  the  Board  ought  to  have  apportioned  the 
amount  having  regard  not  only  to  the  rateable  value 
of  the  property  in  the  respective  parishes  comprised 
in  the  district,  but  also  to  the  benefit  received  by  the 
respective  parishes  by  the  expenditure ;  and  if  he  is 
right  in  this  contention,  no  doubt  the  sum  which  has 
been  assessed  on  the  parish  is  very  considerably  larger 
than  it  ought  to  have  been ;  and  his  counsel  before  us 
argued  that  the  rate  was  in  consequence  bad  upon 
appeal.  The  contention  on  the  part  of  the  respondents 
is  that  the  Board  had  no  power,  or  at  all  events  were 
under  no  obligation,  to  enter  into  such  an  inquiry ; 
and  that  no  appeal  was  given  against  the  apportion- 
ment by  the  Board,  which,  even  if  on  a  wrong  prin- 
ciple, was  final  This  Court  is  called  upon  to  deter- 
mine judicially  whether  the  rate  made  is  a  valid  rate 
or  not ;  which  is  the  first  question  asked  in  the  case. 

Mr.  Bovill,  as  counsel  for  the  appellants,  pointed 
out  that  in  sect.  170  of  the  Local  Management  of  the 
Metropolis  Act  (18  &  19  Vict.  c.  120),  the  Metropolitan 
Board  were  directed,  in  apportioning  the  expenses  of 
the  Board  amongst  the  different  parts  of  the  metro- 
polis, to  have  regard  tathe  annual  value  of  the  pro- 
perty in  the  several  parts  of  the  metropolis ;  and  also 


"  in  the  case  of  expenditure  on  works  of  drainage,  to 
the  benefit  derived  from  such  expenditure  by  the 
several  parts  of  the  metropolis  affected  thereby" ;  but 
he  chiefly  reUed  on  the  argument  that,  according  to 
the  old  law  of  sewers,  the  sewers-rate  was  to  be  only  on 
those  deriving  benefit  from  the  sewers,  and  he  relied 
on  the  extra-judicial  opinion  delivered  in  the  Metro, 
politan  Board  of  Works  v.  Tht  Vauxhall  Bridge  Com^ 
pany  {loe.  a^.)  as  an  authority  that,  under  the  Metro- 
politan Sewers  Act,  11  &  12  Vict  c  112,  the  effect  of 
the  proviso  at  the  end  of  section  76  was  to  preserve 
this  old  principle,  which,  according  to  the  same 
authority,  extended  so  far  that,  in  making  a  sewers-rate, 
the  amount  to  be  imposed  on  each  property  should  be 
apportioned  to  the  benefit  derived  by  that  property 
from  the  expenditure. 

Mr.  Lush,  in  support  of  the  rate,  denied  that  the  old 
rule  of  sewers  law  waa^  that  in  making  a  sewers-iate, 
different  owners  were  to  be  assessed  according  to  the 
proportion  of  benefit  derived  by  their  respective  pro- 
perties. He  admitted  that,  according  to  the  old  law, 
no  person  oould  be  assessed  in  respect  of  property 
which  derived  no  benefit  at  all  from  the  works,  and 
also  that  the  Commissioners  of  Sewers  might,  and^ 
according  to  Bex  v.  Commissioners  of  Sewers  for  (he 
Tower  HamXeis  (9  B.  k  C.  517),  ought  to  divide  the 
limits  of  their  commission  into  districts  or  levels  so 
laid  out  that  every  part  of  each  district  or  level  should 
receive  some  benefit  from  the  drainage  works  con- 
structed for  it ;  but  he  contended  that  ill  rates  on  the 
inhabitants  of  a  level  were  to  be  made  equally  on  all 
the  inhabitants  of  such  level.  In  the  170th  section  of 
the  Metropolis  Local  Management  Act,  the  words  the 
"several  parts  of  the  metropolis*'  were,  according  to 
his  contention,  to  be  understood  as  meaning  the  several 
levels  or  districts  in  the  metropolis.  And  he  con- 
tended that,  when  the  Commissioners  of  Sewers,  acting 
under  the  11  k  12  Yict  c.  112,  s.  84,  had  formed  a 
sewerage  district  (such  as  the  Surrey  and  Kent 
Sewerage  District),  that  was  in  the  place  of  a  district 
or  level  properly  set  out  under  the  old  Commissioners 
of  Sewers,  and  that  all  rates  to  be  imposed  on  the  inha- 
bitants of  that  district  must  be  imposed  equally  on  all 
the  inhabitants  according  to  the  value  of  their  pro- 
perty, without  inquiring  whether  the  amount  of -benefit 
derived  by  the  several  properties  was  equal  or  not.  He 
did  not  dispute  that  the  extra-judicial  opinion  given  in 
The  Metropolitan  Board  of  Works  v.  The  Vauxhall 
Bridge  Company  (loe,  cit.),  was  adverse  to  this  argu- 
ment, but  contended  that  the  opinion  there  given  had 
been  given  without  sufficientiy  considering  that  it 
threw  upon  those  imposing  a  rate  the  task  of  ascer- 
taining what  was  the  separate  benefit  derived  by  every 
property  within  the  district  from  the  works--a  task 
which  it  would  be  quite  impracticable  for  them  to  per- 
form, and  which  had  never  been  imposed  upon  them. 
He  contended  that  the  opinion  there  expressed  was 
inconsistent  with  what  is  said  in  Bex  v.  The  Commis* 
sioners  of  Tower  Eamlets  {loe  ciL),  KndmBeginar. 
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Head  (Joe,  eii.),  that  it  was  extra-jadidal,  and  conae- 
qnently  not  brnding  upon  tu.  He  fitither  contended 
that  the  objection,  if  yalid,  oonld  not  be  raised  on 
appeaL 

On  the  whole,  we  think  that  Mr.  Lush's  ail- 
ment mnst  pievaiL  Though  we  are  not  bonnd  by 
the  opnion  expressed  in  The  MttrapoliianSoard  r.  The 
VauxhaU  Bridge  Company,  inasmuch  as  it  was  extra- 
judicial, the  respect  we  feel  for  its  anthority  makea  ns 
reluctant  to  decide  in  opposition  to  it.  But  we  aie 
not  prepared  to  hold  that  the  Metropolitan  Board 
wen  bound  to  enter  into  an  inquiry  as  to  the  amount 
of  benefit  derived  by  the  different  parochial  diyisions 
comprised  within  the  sewerage  district.  The  boun- 
daries of  the  parishes  were  originally  fixed  without 
any  reference  whatever  to  the  levels  or  drainsge  of 


the  district  If,  therefore,  tiie  mode  of  apportionment 
was  wrong,  it  must  be  because  the  inquiry  oD|^t  to 
extend  to  the  amount  of  benefit  derived  by  each 
different  street,  or  even  each  different  house,  within 
the  district,  an  inquiry  for  which  no  machinery  is 
provided.  And  we  find  no  authority  before  the  Fahz- 
haU  Bridge  Ckae  in  which  such  an  Saqoiry  was 
thought  to  be  required ;  and  we  do  not  think  that 
the  Metropolitan  Board  were  at  all  events  hmmd  to 
make  such  an  inquiry.  It  ia^  on  tins  view  of  the  caae, 
unnecessary  to  inquire  whether  an  appeal  ctD  aoch  a 
ground  as  the  present  can  or  cannot  be  maintained. 
On  the  ground  above  indicated,  we  answer  the  first 
question  in  the  ease^  and  that  only.  We  are  of 
opinion  that  this  rate  is  a  valid  rate. 

JudpMiUforihereipomdaiU. 
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APPENDIX. 


OEDER    OF    COURT. 

TUESDAY,  THE   SECOND   DAY  OF   AUGUST,  1864. 


The  Right  Honourable  Riohabd  Babon  West- 
BiTBT,  Lord  High  Chancellor  of  Great  Bi;itain,  by  and 
with  the  advice  and  assistance  of  The  Honourable  the 
Vice-dhancellorSir  Richard  Tokin  Kindbkslby,  and 
The  Honourable  the  Vice-Chancellor  Sir  William 
Page  Wood,  Doth  hereby,  in  pursuance  and  execution 
of  the  powers  given  by  the  Statute  15th  and  16th 
Victoria,  Chapter  86,  and  of  all  other  powers  and 
authorities  enabling  him  in  that  behalf  order  and 
direct  in  manner  following  : — 

I. 
All  applications  made  under  the  Statute  6th  and 
7th  Victoria,  Chapter  73,  to  refer  any  Bill  of  any 
Attorney  or  Solicitor  of  his  fees,  charges,  and  dis- 
bursements, for  any  business  done  by  such  Attorney 
or  Solicitor,  to  be  taxed  and  settled,  and  for  the 
delivery  of  such  bill,  and  for  the  delivering  up  of 
deeds,  documents,  and  papers,  or  for  any  or  either 
of  those  purposes,  shall  hereafter  be  made  to  a  Judge 
at  Chambers  by  Summons,  instead  of  by  Special 
Petition  to  the  Court,  exoept  applications  for  orders 
of  course,  which  are  to  be  made  as  heretofore. 

IL 

The  Rules  numbered  respectively  85  and  86  of  the 
40th  of  the  Consolidated  General  Orders  of  the  Court 
of  Chancery  are  hereby  abrogated. 


III. 

Any  party  who  may  be  dissatisfied  with  the  certifil- 
cate  of  the  Taxing-Master,  aa  to  any  item,  or  part  of 
an  item,  which  may  have  been  objected  to,  as  in  the 
8drd  Rule  of  such  40th  Order  mentioned,  may  apply 
to  the  Judge  by  whom  the  order  for  taxation  shall 
have  been  madd,  for  an  order  to  review  the  taxation, 
as  to  the  same  item,  or  pait  of  an  item ;  and  such 
application  shall  be  made  by  a  Summons  at  Chambers, 
and  such  Judge  may  thereupon  make  such  order  as  to 
the  Judge  shall  seem  just  But  the  certificate  of  the 
Taxing-Master  shall  be  final  and  conclusive  as  to  all 
matten  which  shall  not  have  been  objected  to  in 
manner  aforesaid. 

IV. 

Such  application  shall  be  heard  and  determined 
upon  the  evidence  which  shall  hare  been  brought  in 
before  the  Taxing-Master;  and  no  further  evidence 
shall  be  received  upon  the  hearing  thereof,  unless  the 
Judge  shall  otherwise  direct. 


Westbuet,  C. 

RiOHD.  T.   Kl2n>ERSLBT,  V.-C. 

W.  P.  Wood,  V.-C. 
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